


1981 


; [ Yol, 68] 
BOMBAY SECTION k A 


‘CITATION : A. I. R. 1981 BOMBAY: 


© 


Poblished by 
D,:W. CHITALEY for All India Reporter, Ltd, 
sad Offices: Medows House, Nagindas Master Road, Fort, Bombay (India), 
Bewrsh Of fies « Congress Nagar, Nagpur (India). 
TEE correspondensa to be addressed tor— - 
All India Reporter Ltd., (Post Box No, 209), NAGPUR.43, 


Eled by D. W. CHITALEY at the A. I. R. Rotary Printing Press and by Laxmanrao 
B£ahale, Secretary, Press Workers Auodyogic Sahkari, Sanstha Ltd., at the All India 








Seporter Press, and published -by D. W..CHITALEY, on behalf of and in the {eee 
namo of the All India Reporter Ltd., at Congress Nagar, Nagpur. veo Ta | 
(AW Rights Besorved. ) St es 


BOMBAY HIGH COURT 
1981 


OHIEF JUSTIOE: 
The Hon'ble Mr. Justice V. 8. Deshpands, 


PUISNE JUDGES: 


Rhe Hon'ble Mr. Justica D, P. Madon, The Hon'ble Mr, Justico M. L. Pondsa 
B.A. (Hons.)i LL.B. ; R 8. P. Kurdukez:. 
a u M. N. Obandurkar, a M D. N. Mehie. 
M.á. LL.Be 
b T M. H. Kaniya, a “i v. B. Kotwal. ` 
B.Aw (Hons.), LL.B. i uf M. 8. Jamdar. 
bi it 8. K. Desai, ti n M. R. Walkas, 
B.A, (Hons.), LL.B. n n 8. G. Manohar, 
u n B. A. Masodkar. u n D. B. Deshpande: 
u ii 0. 8. Dharmadhikari n ” R. B. Padhys. 
b a P, 8. Shah. at rT] y. À. Mohta, 
t n D. M. Bege, H wt B, J. Rale. 
di " pil ante ti is N. K. Parekh. 
“i “i P Pami a “u “ R. B. Bhongale. 
“i E Ba e (ap to 19-13-838 
$9 ub B. d. Gadgil. y wy oe } Pi 
ae ae i A. N. Mody, 
n i A. A. Ginwala. : 
: (up to 19.12.82}. 
h ii R. A. Jahagirdar. l 
i i S. 0. Pratap. ti P tt P. G. Palshikos, 
à -u M, P, Kanade. | (up to 19.18.82).. 
A z B. P. Bharuoha. : u n 8. W. Puranik, 
W - u B.D. Talpule. u no B.J. Deshpande, 
M u o V V. Joshi l (From 29.8.9}... 
i u Mra. Sajate it ii M, M. Qazi. 
V. Manohar. (From 23.0.88} 
ADYOCATE-GENER AL; 


Shri A. 8. Bobde. 


REPORTERS: 


Bbri B. B. Kelkar, B.a., LL.M., Advecate (at Bembay). 
u ©. W. Mobarir, B.COM., LL.B., Advocate (at Negpur).- 


CHIEF EDITOR : 
Bhri V, R, Manohar, Advocate (Nagpur). 


NOMINAL 


Abdul Karim Pirsaheb Sheikh v. Laxman 
Bapu Bhosale (May) 168 
Abdur Rahim Jiwani v. Vithaldas Ramdas 
. (Feb) 58 
Alisaheb Abdul Latif Mulla v. Abdul Karim 


Abdul Rahman Mulla (Aug) 253 
Anant Mahadeo Godbole v. Achut Ganesh 
Godbole (Oct) 357 


Ankush Hiraman Magar v, Smt. Thakubai 


Maruti Tupe (Oct) 350 
Arjun Babloo Tukaral v. G. V. Javalkar 

(Mar) 72 

-Ashok Srichand Kewalramani v. Municipal 

Corporation of City of Poona (Jan) il 


Attarsing v. Nanded Sikh Gurudwara Sach 
Khand Shri Huzur Apachalnagar Saheb 
Board (Jan) 24 

Avadhani Meena Ramchandra v. Maha- 
rashtra State Board of Secondary: and 
Higher Secondary Education, Pune 

(Apr) 126 


Baburao Satgonda Patil v. Collector of Bom- 
bay and Returning Officer, Maharashtra 
State Co-operative Societies (Jul) 228 

Baby v. Jayant Mahadeo Jagtap (Aug) 283 

Belekar D. J. v. Rambhau Bhagwanji Gorale 


(Feb) 45 
ro ' 
Central Bank of India v. New India Assur- 


ance Co. Ltd. (Nov) 397 
Chandrakant Maganlal Patel v. Ishwarlal 
Ghelabhai: Choksey (Aug) 248 


Childrens’ Educational Uplift Society v. Mrs. 
Kaushlya Govindsing Moral (Oct) 364 


Dagadu v. Ramji (Sep) 323 
Dattatray Shankarbbat Ambalgi v. State 
(Sep) 326 


Dena Bank v. G. S. Sawhney (May) 161 


Devichand Balkrishna Sonavane v. Kisan 
Shripati Dhumal (Jul) 226 
Devi John Vazirani v. State (May) 152 

Dinkar S. Vaidya y. Ganpat S. Gore 
(Jun) 190 


r> 


Francis Joseph Rebellow Mr. v. Smt. Olivia 
Jane Rebellow (Jul) 234 


Ganpat v. Nanaji (Sep) 335 
Genu Ganapati Shivalo v. Bhalchand Jivraj 


Raisoni (May) 170 
Govind Ranganath Kale v. Maharashtra 
‘Revenue Tribunal, Pune (Dec) 462 


Jagdishchandra Popatlal Dodhiwala v. Khan- 
desh Education Society (Jam) 26 


TABLE 

Jamnadas Motimal Vanwari v. Ishwaribai 
Tejandas Alwani (Sep) 314 (FB) 
Kaddeeranbi v, Fatimabi (Nov) 406 
Kalidas v. Wamanrao (Jan) 28 

Kamalabai v. Ramdas Manga Ingale 
(Jun) 187 

Kesharbai Jagannath Gujar v. State 
(Apr) 115 (FB) 
Kollappa Balicha Chaugule v. The Collector, 
Kolhapur (Aug) 281 
Krishnabai Shivram -Patil v. Ananda Sbiv- 
~ ram Patil (Jul) 240 
Laxman Limbraj Rankhamb v. State : , 
` Jun) 179 


Laxman Siddu Pote y. Shri Govindrae Kere- 
gaonkar Dharmadaya Sapstham Managing 
Trustee (Feb) 33 

Leong v. Smt. Jinabai G. Gulrajani 


(Aug) 244 (FB) 
Mahommed Hanif Abdul Hamid v. Chunilal 


Ukabhai Padia (May) 156 
Maruti Bandu Patil v. Village Panchayat, 
Sidhanerli (Oct) 378 
Municipality of Trimbak v. Ramchandra . 
Kisan Aher (Jan) 18 
Nalavade Y. K. v. Ananda G. Chavan 
. (Apr) 109 
Nanalal Goverdhandas & Ce. v. Smt. 
Samratbai Lilachand Shah (Jan) 1 


Narayanan P. A. v. Dr. S. Shankar 


(Oct) 339 
Narayan Ganpat Raut v. Smt. Habiba 
Yusuf Landye (Oct) 371 
Narayanrao y. State (Aug) 271 

Padmakar Balkrishna Samant v. State 
(Nov) 422 


Paritosh Bhupeshkumar Sheth v. Stato Board 
of Secondary and Higher Secondary Edu- 
cation, Pune (Mar) 95 

Patel Metal Production and Censtruction 
Company y. Deputy Colleoter (Private 
Forests) Division, Thane (Oct) 362 

Pitambardas Kalyanji Baketiya v. Dattatraya 


Krishnaji (Nov) 388 

Pravinkant Keshavial Parikh v. Bombay 

Municipal Corporation (Feb) 37 

Putalabai Lakhu Pawar v. Shiva Dhondi 

Pawar Gan) 9 
v. State 


Ramchandra Vishwanath Ghaisas 
- (May) 164 . 


4 l Nominal Table, A. I. R. 1981 Bombay 


Ramgopal Khanna Insolvent; Shakuntala 
Chawla v. Official Assignee Dec) 443 
Raago Laxman Pingle y. Kumudini Chandra- 
bant Pethkar (Jul) 229 


Reshidkhan v. Maltibai (Och 343 
Read Transport Corporation v. M/s. Ksrles- 
ker Brothers Ltd. (Sep) 239 


Saehin Sahakari Gruhanirman Sanstha Mar- 

yadit v. M/s. Shree Ram Construction Ce. 

. (Aug) 269 
Saklaram Shinde v. V. A. Deshpande 

(Mar) 68 

Savittibai v. Vithal Hari Petakar (Noy) 438 


Shambusiag Dhansing Jadhavrae y. Stato 


(Sep) 331 
Shila Umesh Tahiliani yv. Soli Phirozshaw 
Shroff (May) 175 


Shipsiag Development Fund Committee v. 
M. V. Charisma (Feb) 42 


Shripati Madhay Duro v. Fulabai Balaji 
Dure (Jul) 224 
Sinkar J. G. v. State (Jun) 184 


State v. Govindrao Narayamrae Ghorpade 
(Dec) 439 


Slate v. V. G. Keppar- (Apr) 131 


Subhash v. State (Oct) 382 
Sumintabai Ramkrishna Jadhav v. Rakhma- 


bai Ramkrishna Jadhav (Feb) 52 
Talakchand Jayachand Doshi v. Bhaichand 
Gautamchand Doshi (Jan) 19 


Tarabai Bhimgonda Patil v. Babgonda Bhau 
Patil (Jan) 13 
Taru Jethmal Lalvani v. D. M. Torgal 
5 (May) 147 
Transmissions P. Ltd. v. C. V. Bapat 
(Mar) 83 


Union of India v, Indian Hume Pipe Co. 
Ltd. (Nev) 414 


Usha Paper Products Private Ltd. v. Kalyan 
Municipal Council (Feb) 47 
Vasant Ambadas Pandit v. Bombay Muni- 
cipal Corporation ` (Nov) 394 (FB) 


Vidyadhar Gajanan Mbhatre v, Vikramsingh 
P. Solanki (Sep) 319 


Wadia A. C. P. v. Special Land Acquisition 


Officer (2) (Aug) 278 
Zenna Sorabji v. Mirabelle Hotel Co. (Pvt.) 
Ltd. (Dec) 446 


. SUBJECT INDEX 


Arbitration Act (10 of 1940), S. 16 (2) — 
_ See Regiiracon Act (1908), S. 17 (D) ©) 
(Aug) 248 
——Ss. 30 and 33 — Application for setting 
aside award on ground covered by Sec. 30 
barred by time. — Court has no power te 
set aside award suo motu. AIR 1954 Bom 
243, Held impliedly Overruled by AIR 1967 
SC 1233 and AIR 1976 SC 1745 
(Aug) 260 B 
—S. 33 — Ses Ibid, S. 30 (Aug) 260 B 
Bombay Land Requisition Act (33 of 1948), 
Ss. 5 and 6 — Enquiry undes — Duties of 
efficer in conducting inquiry (May) 147 A 


— $s. 5 and 6 — Requisition ordon passed 
under S. 5 or S. 6.— It should be a PaE 
ing order (May) 147 B 


-——Ss. 5 and 6 — Bombay Land Requisi- 
tion (Exemption) Rules (1948), R. 4 rjw. B.S 
and Item 1 of Sch. to R. 4 — Sections 5 
and 6 do not apply to building owned by 
Go-op. Housing Society by virtue of effect 
of Rr. 4 and 5 r./w, Item 1 of Schedule se 
long as terms and conditions under R. 4 are 
observed (May) 147 C 
—Ss. 5 and 6 — Requisition order — 
Validity — Must be speaking order . 
(May) 152 A 


—Ss. 5 and 6 — Bombay Land Reqnisi- 
ton (Exemption) Rules (1948), R. 4, Item 1 
ef Schedule and. R. 5 — Requisition of flat 
— Withdrawal of exemption granted as mm- 
quired by R. 5 is the condition precedent 
(May) 158 
—S. 6 — See Ibid, S. 5 
(May) 147 A, B, C; 152 A, B, © 


Bombay Land Requisition (Exemption) 
Rules (1948), R. 4 — Ses Bombay Land Re- 
quisition Act (1948), S. 5 (May) 147 C; 

(May) 152 B 
—R. 5 — See Bombay Land Requisition 
Act (1948), 5. 5 (May) 147 C; 152 B 


—Sch. Item I — See Bombay Land Acqui- 
sition Act (1948), S.5 (May) 147 C; 152 B 


Bombay Merged Terrliories MisceEZamcous 
Alicnations Abolition Act (22 of 1955), S. 7 
©) — See Land Acquisition Act (1 of 1894), 
S. 23 (Dec) 439 


Bombay Municipal Corporation Act 
1888) 
See under Municipalities. 


(3 of 


- Bombay Police Act (22 of 1951), Ss. 47, 48 
— Right of employer to claim police protec- 
tion — Employer apprehending that workers 


. the Hyderabad Aliyat Enquiries Act, 


Bombay Police Act (contd.) 

would not permit to enter factery and 
remove goods and machinery — Protection 
cannot be refused on ground that public 
peace and order is not likely to be affected 
— Mandamus can issue to police compelling 
them to perform their duty (Mar) 83 


——S8. 48 — See Ibid, S. 47 (Maz) 83 


Bombay Preveation of Fragmentation and 
Consolidation ef Holdings Aet (62 of 
1947) 

Seo ander Penancy Laws. 


Bombay Provincial Municipal Corporations 
Act (59 ef 1949) 
See under Municipalities. 


Bombay Public Tresta Act (29 of 1950), 
S. 56-A — Court has no power to interfere 
with administration of trust as contradisting- 
uished from trust property or its income 
(Jan) 26 . 


Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 ef 1947) 
Sce undes Houses and Rents. 


Bombay Stamp Act (68 of 1958) 
See undes Stamp Duty. 

Bombay Tenancy and Agricultural Lands 

Act (67 ef 1948) 

Seo undan Tenancy Laws, 


Bembay Tenancy and Agricultural Lands 
(Vidarbha Region) Act (99 ef 1968) 
Ses urdes Tenancy Laws. 


Carias Act (3 of 1845), S. 8 — Loss af 
goods caused by neglect of defendant cem- 
mon carries — Liability of defendant 

(Sep) 299 A 
5.9 — Suit for damages for short 
delivery against common carrier — Plaintiff 
need not prove negligence (Sep) 289 B- 





Civil Precedure Code (5 of 1908), S.9 — 
See Municipalities — Bombay Municipal 
Corporation Act (1888), S. 527 

(Nov) 394 (FB) 
Decision of High Court in 
under 
1952, 
were competent to pass orders for possession 
in enquiries held under S, 3-A of the Act 
— Decision cannot be reagitated inter partes 


—S. il — 
writ petition holding that authorities 


by filing a suit (Jan) 24 
—S. 11 — Constructive res judicata — 
Mustration (Aug) 271 C 


6 Subject Index, A. I. R. 1981 Bombay 


Civil P. C. (contd.) 
——S. 20 — See Railways Act (1890), S. 80 


(Noy) 414 
——S. 21 — See also Contract Act (1872), 
S. 10 (Sep) 299 C 


——S. 80 — See Bombay Municipal Cor- 
poration Act (1888), S. 527 (Nov) 394 ŒB) 
S. 141, Expla. See Constitution of 
India, Art. 226 (Jun) 184 


-—O, 3, R. 1 — See Maharashtra Agricul- 
tural Lands (Ceiling on Holdings) Act 
(1961), S. 44-B (Dec) 462 
-——0O. 6, R. 6 —. See Bombay Municipal 
Corporation Act (1888), S. 527 
: (Nov) 394 (FB) 
——O, 7, R., 11 — See Bombay Municipal 
Corporation Act (1888), S. 527 
(Nov) 394 (FB) 
—— 0O. 9, R. 1 — See Maharashtra Agricul- 
tural Lands (Ceiling on Holdings) Act (1961), 
S. 44-B (Mec) 462 
—O. 14, R. 2 — Suit for accounts of dis- 
solved firm dismissed on preliminary issue 
of limitation — Legality (Jul) 234 
—O. 22, R. 11 — See Hindu Marriage Act 
(1955), S. 28 (Jun) 187 


-——O. 23, R. 3A — Words ‘not lawful’ — 
Have wide connotation and include cases 
where compromise suffers from want of au- 
therity or exceeding of authority 





(Oct) 357 


——O. 29, R. 2 — Service of notice on 
Society registered under Maharashtra Co- 
operative Societies Act Society being 
Corporation service by sending packet by 
post addressed to registered address of So- 
ciety is proper mode under O. 29, R. 2 
(Aug) 260 A 


——O. 40, R. 1 — Property in the hands of 
receiver — Decree executed and possession 
taken from receiver without leave of Court 

(May) 156 


Constitution of India, Arts. 16, 311 — Ter- 
mination of services of temporary servant by 
order of termination simpliciter without cast- 
{ng stigma (Apr) 131 F 
——Art. 213 — Legislative power of Gover- 
nor — Extent of (Jun) 179 


— Art. 226 — See also 
(1) Bombay Police Act (1951), S, 47 
(Mar) 83 
(2) Civil P. C. (1908), S. 11 (Jan) 24 
(3) Education — Maharashtra Secondary 
Education Boards Act (1965), S. 36 (i) 
(Mar) 95 A 
— Art, 226 — Review — Power of High 
Court to review its order under Art. 226 
(Jun) 184 


Constitution of India (contd.) - 
——Art. 226 — Bar to writs Consent 
decree —- Compelling performance of mane 
datory public duty under statute if barred 
by such decree (Aug) 278 A 
Art. 226 — Necessary party — Who is 
(Aug) 278 B 
——Art. 226 — Order of Collector — One 
of the parties instead of filing appeal filing 
Tevision direct to the Govt. — Interference 
by High Court (Aug) 281 
-——Art. 226 — Interference by High Court 
under Art. 226 with concurrent conclusions 
of three Courts — Validity (Sep) 335 B 
——Art, 226 — Procedure — Admission of 
petition (Nov) 422 
——Art. 227 — Appreciation of evidence — 
Substantial portion of evidence relied upon 
by Courts below found to be inadmissible 
— Interference by High Court under Arti- 


cle 227 (Dec) 446 D 
—Art. 311 — See also Ibid, Art. 16 
(Apr) 131 F 
——Art. 311 — Question whether post is 
temporary or permanent (Apr) 131 B 


——Art. 311 (2) — Scope and applicability 


(Apr) 131 A 
——Art. 311 (2) — Removal of a proba- 
tioner or temporary servant (Apr) 131 C 


——Art, 311 (2) — Enquiry initiated against: 


temporary servant dropped (Apr) 131 B 
——Art, 311 (2) — Termination of services 


of a purely temporary servant (Apr) 131 B 
Contract Act (9 of 1872), S. 2 (b) — Seo 
Ibid, S. 10 (Sep) 299 C 
——Ss, 10, 2 (b) and 28 — Consignment 


note passed by common carrier but signed 
neither by consignor nor consignee — Con- 
dition restricting jurisdiction to one out of 
two Courts having concurrent jurisdiction — 
Whether binding on consignor and consignes 

(Sep) 299 C 
——S. 28 — See Ibid, S. 10 (Sep) 299 C 


CO-OPERATIVE SOCIETIES 


—Maharashtra Co-operative Societies Act 
(24 of 1961), S. 36 — See Civil P. C. (5 of 
1908), O. 29, R. 2 > (Aug) 260 A 
——S. 37 — See Civil P. C. (1908), O. 29, 


R. 2 (Aug) 260 A 
——S. 91 — Dispute touching business of 
society — Non-member inducted as licenses 


in flat in building owned by society — Dis- 
pute raised for his- eviction — Held society 
was interested party — Dispute, held, main- 
tainable 
———S. 91 Claim by licensor against 
licensee for possession of immoveable prox 


(Aug) 244 A @B} 


perty belonging to Co-operative Society — _ 


Subject Index, A. L R. 1981 Bombay z 


{o-sperative Societies — Maharashtra Co- 
operative Societies Act (contd.) 

-Mattes referred as disputo by Registrar 

«andes S. 91 (2) to Officer on Special Duty 

= Fisality of order of Officer on Special 

Duty (Oct) 339 B 


—MMahkarashira Specified Cooperative Sos 
ieties Election to Committees Roles (1971), 
i. 93 — Postal ballot — Validity 

(Jul) 228 





Carton — Members of Scheduled Castes in 
‘Maharashtra converted to Buddhism — Form 
-of marriage — See Hindu Marriage Act 
1955), S. 2 (Aug) 283 A 


@erementa Act (5 of 1882), S. 60 (a) — 

Houses and Rents — Bombay Rents, foci 
wand Lodging House Rates Control Act (1947), 
s. 13@ © Qun) 190 E 

; EDUCATION 

—WMinherashtra Secondary and Higher Se- 
ecomdary Education Boards Regulations 
S277, Regns. 102 (2), 104 (1) and (3) — 
Prohibition on revaluation is integral part ef 
prohibition on disclosure or inspection — 
$ is also manifestly unjust and illegal — 
@egulation 104 (1) and (3) to the extent it 
<pzohibits revaluation is void (Apr) 126 


——Regn. 104 — See Education — Maha- 
vashtra Secondary Education Boards Act 
(i965), S. 36 (1) (Mar) 95 A 
r--—Regn. 104 (1) and (3) — See Ibid, Regu- 
Jaton 102 (2) . (Apr) 126 
—Regn, 104 (3) — Ses Education — 
Maharashtra Secondary Education Boards 
Act (1965), S. 36 (Mar) 95 B, C 
—Mbsharashtra Secondary Education . Boards 
Act (41 of 1965), S.-36 — Maharashtra Se- 
eondary and Higher Secondary Education 
Boards Regulations (1977), Regn. 104 (3) — 
Prohibition on disclosure and inspection of 
answer papers and other documents — Is 
altya vires being in excess of regulation 
aking power of the Board under S. 36 and 
ahlo on ground of its being unreasonable 
(Mar) 95 B 
=S, 36 — Maharashtra Secondary and 
ÆMigber Secondary Education Boards Regu- 
dations (1977), Regn. 104 — Right of inspec- 
‘ion of answer books is implicit in right of 


verification — Hence such right can be 
aimed by the candidate (Mar) 95 Cc 
——S. 36 (1). — ` Maharashtra Secondary 


and Higher Secondary Education Boards 
Regulations (1977), Regn. 104 — Evaluation 
<4 answer books — Nature and scope of 


Education — Maharashtra Secondasy Eo 
cation Boards Act (contd.) 

right — Verification and revaluation is 
purely ministerial act and involves no con- 
demnation of candidate or civil consequence 
— Principles of natural justice are not at- 
tracted but fair play is not ruled out 

(Mar) 95 A 


Evidence Act (1 of 1872), S. 3 — Apprecia- 
tion of evidence — Proof of second mar- 
riage — Witness related to both the sides — 
Credibility (Aug) 283 B 
—Ss. 5, 34 — Irrelevant document going 


‘in evidence by consent — Legal effect 


(Dec) 446 B 


saa S M — See aho Tid, S. 5 


(Dec) 446 B 
—S. 34 — Books of account — Ledger 
consisting of bundle of ‘sheets separable 
conveniently is not a book of account — 
Even bound ledger book by itself has no 
evidentiary value (Dec) 446 A 


-—S. 35 — Extract from register of mar- 
riages maintained by Gram Panchayat — 
Gram Sevak or the person who gave in- 
formation about marriage not examined — 
Extract cannot be relied upon (Aug) 283 C 
——Ss. 101-104 — Burden of proving that 
transaction was of a benami character is 
always upon person who sets up benami 
character (Noy) 406 A 
——S. 102 — See Bombay Rents, Hotel and 
Lodging House Rates Control Act (57 of 
1947), S. 15 (Dec) 446 C 
-——S, 106 — See Bombay Rents, Hotel 
and Lodging House Rates Control Act (57 of 


1947), S. 15 (ec) 446 C 
—S. 114 — Benami transaction — What is 
(Nov) 406 B 


— S. 115 — See Tenancy Laws — Bombay 
Tenancy and Agricultural Lands Act (1948), 
S. 88-B (Feb) 33 C 


Guardians and Wards Act (8 of 18990), S. 17 
— Mother’s right to guardianship — Conver- 
sion to a different faith — Not a disqualifi- 
cation for custody of the minor. AIR 1930 
Oudh 471, Dissenfed from (May) 175 


Hindu Adoptions and Maintenance Act 
(78 of 1956), S. 12 — See Hindu Succession 
Act (1956), S. 14 (Apr) 115 B @B) 
—S, 12, Proviso (c) — Joint family pro- 
perty — Interest of sole surviving coparcenes 
— Effect of adoption thereon (Apr) 109 
—S. 12, Proviso (c) — Property fully 
vesting in person as last surviving copal- 


8 Subject Index, A. 


Hindu Adoptions and Maintenance Act 
(contd.) 

cener — His subsequent adopted son cannot 
divest him of it (ul) 240 B 
——S. 16 — Presumption under — Adop- 
tion deed executed only by person taking in 
adoption -~- Presumption not available 

- GWD 240 A 


Hindu Law — Adoptions — Sse also Hindu 
Snecession Aot 11939, S. 14 

(Apr) 115 B ŒD) 
——Adoption -—- Adoption of married per- 
sen — Son conceived prior to adoption buf 
born subsequently — Son is entitled to in- 
heritance in adoptive family 


Hindu Marriage Act (25 of 1955), Ss. 2, 7 (2). 


read with S. 3 (2) — Customary-form of 
marriage amongst members of Buddhist 
Community converted from Scheduled Castes 
sometime in 1956 — Validity (Aug) 283 A 


——S§, 3 (a) — See Ibid, S.2 (Aug) 283 A 
——S. 7 (2) — See Ibid, S.2 (Aug) 283 A 
——S. 28 — Procedure in appeal — Appeal 
against decree of divorce — Death of re 
spendent pending appeal — Appeal does not 
abate. AIR 1957 Andh Pra 424, Held Obiter 
and Dissented from (un) 187 


Hindu Minerity and Guardianship Act (32 of 
1956), S. 6 — See Guardians and Wards Act 
(1890), S. 17 (May) 175 
—-S. 13 — See Guardians and Wards Act 
(1890), S. 17 (May} 175 


Hindu Succession Act (30 ef 1956), S. 4- — 
Provisions contrary to. Act in customary 
Hindu law and its. texts — They cease to be 
operative (Apr) 115 A (FB) 
———8. 14 — Property acquired by female 
Hindu — Mere mutation of names in re- 
cords by husband in favour of wife would 
not amount to. her having acquired the pro- 
_perty — She must establish some right of 
_ ownership in her to property. (Aug) 271 A 
——S. 14 (1) — Conversion of widow's 
limited estate into full ownership on com- 
mencement of Act — Character of estate as 
joint Hindu family property is changed —. 
Effect. AIR 1980 Bom 315, Overruled 
(Apr) 115 B ŒB) 


_ Hindu Women’s Rights to Property Act 

(18 of 1937), S. 1 (2) — Applicability — 
Property situated within area to which Act 
applied but belonged to Hindu domiciled in 
Part B State — Provisions of Act applied 
netwithstanding fact that husband was domi- 
ciled in Part B State _ (Jul) 224 


(Jan) 13 . 


L R. 1981 Bombay 
HOUSES -AND RENZS 


—Bombay Rents, Hotel and Ledgine Liors> 
Rates Conio} Act (57 of 1947), Se S$ {13} 


-and 15-A — Sections do not have reinspee- 
‘dive operation 


Gum 192 E 


——S. 11 4) — Words “and im amy other . 
case” — Interpretation. Civil Appin. No. 40> 
of 1970, D/- 5-2-1970 (Bom), Ovesmiad . 
(Sep 314 FB 

——S, 11 (4) — Court acting unda S. 21 i> 
has power to direct tenant to depes® evem- 
time-barred rent at interim. stage of su, if 
tenant wants his defences to be heasd im suir 
CD 365. 


——Ss. 12, 13 — Grounds for eviction —- 
Provisions of Ss. 12 and 13 are enbamstive 
— Provisions of S. 111 (g} of T. P. Act can- 
not be invoked . Gam) 190 A- 
——S. 13 — See Ibid, S. 12 Gus) 2190 A- 


——S. 13 (1) (a) — Eviction for comta- 
tion of kitchen platform causing damage te- 
landlord’s building — Mode and extaxt of 
construction apparently proper — Ha 
tenant could not be evicted under $. 143 (2p 
(a) (Nov) 388 E 


—-S. 13 {1} (b) — Permanent structure — 
What is (Aug) 253; (Nov) 388 fx- 


—S. 13 (1) (e) — Unlawful subletting Yp 
tenant — Effect. Judgment of Bhasma, J.s. 
D/- 10-3-1970, given in Spl. C. A. Ne 119% 
of 1961 (Bom) and Judgment of Bal, J., D} 
2-3-1966, given in Spl C. A. No. } of 1866 
(Bom), Not FoBowed in view of decision off 
Division Bench in ©. R. A. No, 1511 of 
1960, D/- 21-11-1962 (Bom) Quen) $99 E. 


—S. 13 (1) ©) — . Words ‘in any oter 
manner’ — Whether creation of irrevocable 
licence amounts to creation of interest? in 
the premises. AIR 1973 Bom 214, Donbtedi 

(Fun) 199 F 
—-S. 13 (1) (g} — Reasonably and bond: 
fido required by landlord for occupation by: 
himself — Evidence and proof (aw) 4 Æ 


—S. 13 (1) () — Expression “reasonably, 
and bona fide required by the landlord for 
occupation by himself’ — Meaning of 
Gan) 1 B 

——S. 15 — Evidence Act (1872), Sa. 106, 
102 — Suit. for eviction on ground of sube. 
letting — Question about exact date of oub- 
letting — Onus of proof Dec) 446 C 
—S. 15 (1) — Words ‘but subject to any ` 
contract to contrary’ — Meaning 

(Jun) 430 C 
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Houses and Rents — Bombay Remis, Hotel 
and Lodgmg Howe Rates Control Act 
(contd.) 

— -S. 15 (2) — Section protects only sab- 

tenant ef original contractual tenant and 

not further sub-tonants or theis assignees 
(Jun) 190 B 

——S. 15-A — See also Ibid, S. 5 (11) 

(en) 199 H 

—s. 15-A — Licenses in respect of land 

only is not made e protected licensee orf a 

deemed tenant (Jan) 190 G 


`—S. 28 — Jurisdiction ef Cowts — 
Determination. Judgment of Kantawala, 
C J. (Bom), D/- 264-1976 in Civil Reva. 
Appln. No. 724 of 1973, Folk; AIR, 1967 
‘Bom 389 and (1904) 6 Bom LR 301, Ref.; 
Judgmeat of Palekar, J. (Bom), D/- 1-2-1967 
fn Civil Revn, Appins. Nos. 1934 and 1935 
of 1962, Held mot good kaw in view of (1904) 
6 Bom LR 301 (Sep) 319 


—S. 28 (1) (b) — Jurisdiction ef Courts, 
‘Writ Petn. No. 447 of 1980, D/- 16-6-1930 
(Bom), Overrnked in of conclusion 
‘reached under S. 28 (1) (b). (1954) 56 Bom 
LR 962, Held impliedly Overmied by AIR, 
1956 Bom 481 (FB) (Nev) 430 A 





‘Smports (Conto) Orden (1955), CL 5 — 
Import licence to firm — Firm openaiag 
fetter of eredit with Bank — Bank becomes 
joint holder of licence — Bank entitled te 
-how eause notice before canesllation of 
cicence (May) 161 


Interpretation of Statutes — Ejusdem generis 

Rule — See Railways ‘Act (1890), S. 138 - 
l (Mar) 72 B 
——Expression ‘claim” — Interpretation of 
(Noy) 397 A 


Lond Acquitition Act (L ef 1894, S. 11 — 
See Ibid, S. 23 (Dec) 439 


— Ss. 23 and 11 — Determination of com- 
pensation in respect of land held on restrict- 
ed tenure governed by Bombay Act, 22 of 
1955 — Effect of S. 7 (3) of Bombay Act 
tead with Manual of Land Acquisitidn for 
State of Maharashtra, Paras 238 to 241 
(Dec) 439 
Letters Patent (Bom.), Cl. 32 — See Marchant 
Shipping Act (1958), S. 3 (15) _ Feb) 42 


` Limifatien Act (36 of 1963), S.5 — See 
“also Municipalities — Bombay Municipal 
Corporation Act (1888), S. 504 (Feb) 37 A 


‘Maharashtra Co-operative 


. Limitation Act (contd.) 


—S. 5 — “Sufficient cause” — Appellant 
acting all thro’ bona fide .— Application 
fully explaining whole period of delay and 
steps taken —; Held application disclosed 
sufficient cause fon delay in filing application: 
undep S, 504 . (Feb) 37 & 


—S. 30 (b), Art. 136 — Limitation under 
— Not shorter than limitation prescribed: 
ander Art, 182 of 1908 Act Qan) 19 A 


rz—Art, 61 — See Trusts Act (1882), S. $0- 


(Feb) 58 A 
—Art. 113 — See Trusts Act (1882), S. 90 
(Feb) 58 A. 
——Art. 136 — Seo also Ibid, S. 30 (b) 
; (Jan) 19 A. 
——Art. 136 — Instalment decree with 
default clause — Even on default decree- 


holde may opt not to enforce full payment 
and accept instalments (Jan) 19 B: 


— Art. 137 — See Tenancy Laws — Bom- 
bay Tenancy and Agricultural Lands (Vidar-- 
bha Rogion) Act (1958), S. 120 (c) 

(Jan) 28 B: 


Makarashtra Agricultural Lands (Ceiling em 
Holdings) Act (27 of 1961) 
- Seo under Tenancy Laws. 


Societies Act 
(24 of 1961) 
. Seo under Co-operative Socioties. 


Maharashtra Municipalities Act (40 of 1965): 
Seo under Municipalities. 


Maharashfra Private Forest (Acquisition): 
Act (29 of 1975), S. 6 — Question whether 
land is or is not a private forest — Cannot 
be raised by licensee of land (Oct) 362 


Maksrasktra Regional and Town Planning. 
Act (37 of 1966), S. 43 — Declaration of in- 
tention to prepare development plan does. 
not impose total prohibition on building 
activity upon land falling within development 
plan (Sep) 326 B 


Maharashtra Secondary and Higher Secon- 
čary Education Boards Regulations (1977) 
See under Education, 


Maharashtra Secondary Education Beards 


Act (41 of 1965) 
See under Education, 


Maharashtra a Specified Co-operative Societies 
Election to Committees Rulez (1971) 
See under Co-operative Societies. 
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Merchant Shipping Act (44 of 1958), Ss. 3 
415) and 51 — Suit to enforce a ship mort- 
gage — Must be filed within Admiralty and 
“Vice-Admiralty jurisdiction of High Court 
and not within ordinary original civil juris- 
‘diction (Feb) 42 
—S. 51 — See Ibid, S. 3 (15) ` (Feb) 42 


MUNICIPALITIES 


—Bombay Municipal Corporation Act (3 of 
888), S. 504 — See also Limitation Act 
1963), S. 5 (Feb) 37 B 
—S. 504 — Applicability of S. 5 of Limi- 
tation Act to application under S. 504 
(Feb) 37 A 
——S. 527 — Suit against Corporation with- 
out notice under S. 527 — Waiver of notice 
‘y Corporation — Court gets jurisdiction 
4o try suit (Nov) 394 (FB) 


—Bombay Provincial Municipal Corpora 
tions Act (59 of 1949), S. 406 (2) (e) — 
Rateable value — Appeal against — Limi- 
tation commences from receipt of bill of 
demand and not from rejection of complaint 
against rateable value (Jan) 11 


—Maharashtra Municipalities Act (40 of 


1965), S. 88 (f) — Property acquired by 
Municipality — Word ‘acquire’ must carry 
‘ats ordinary meaning (Jan) 18 


——S,. 112 (1), Proviso, Cl. (b) — Limit on 
‘maximum increase in the rate of tax — It 
as applicable only to increase in tax which 
‘is already being levied and not to a new 
tax imposed for the first time (Feb) 47 A 
——BS. 123 (3) — Alteration in assessment 
.on additional construction — Alteration can- 


mot become effective for period prior to 


commencement of official year in which 
‘euch alteration is made (Feb) 47 B 





Muslim Law — Gift — Gift by father to 
4is minor son — Requirements 
(Nov) 406-C 
* PANCHAYATS 


—Bombay Village Panchayat Act (3 of 
1959), S. 33 (2) — See Bombay Village Pan- 
chayat (Sarpanch and Upsarpanch) Election 
‘Rules (1964), R. 10 (2) (Oct) 378 


—Bombay Village Panchayat (Sarpanch and 
Upsarpanch) Election Rules (1964), R. 10 (2) 
— “If any member ..... .... 
voting shall be by ballot”. 


— Provision is 
mandatory (Oct) 378 





so demands ` 


Penal Code (45 of 1860), S. 494 — See ahe: 
Hindu Marriage Act (1955), S. 2 
(Aug) 283 A 
=S. 494 — Sentence (Aug) 283 D 
Precedents — Ratio of a case — Strong obe 
servation in a judgment torn out of the con- 
text cannot be said to be ratio of the case 
(Aug) 244 B ŒB) 


Presidency Small Cause Courts Act (15 of 
1882), S. 41 — Section does not bar jurisdic- 
tion of Co-operative Court under S. 9i, 
Maharashtra Co-operative Societies Act i 

(Oct) 339 A. 


Presidency Towns Insolvency Act (3 of 
1909), S. 17 — Creditors proceedings and 
leave of Court — Leave can be granted be- 
fore commencement of suit or proceeding 
and it can also be granted in a suit or pro- 
ceeding instituted after adjudication of in- 
solvent. AIR 1932 Bom 344, Ref.; AIR 
1915 Bom 134, AIR 1932 Bom 338, AIR 
1939 Bom 344 and (1970) 72 Bom LR, 697, 
Held no longer good law in view of AIK 
1971 SC 1292 Mec) 443 


Pablic Premises (Eviction of Unauthorised: 
Occupants) Act (40 of 1971), S. 2 (e) — 
See Railways Act (1890), S. 138 

(Mar) 72 C. 


Railways Act (9 of 1890), S. 80 — Suit fot 
compensation — Place of suing — Special 


. provision contained in S. 80 excludes operas 


tion of S. 20, Civil P. C. AIR 1971 Assam 
and Naga 69 (Pt. A), Dissented from Hog 
(Nov) 414 


—S, 138 — Word ‘discharge’ — It ems 
braces all types of termination of contract off 
service (Mar) 72 A 


—S. 138 — Applicability — Word ‘dwell- 
ing house’ — Cannot be interpreted ejusdem 
generis (Mar) 72 X 


—S. 138 — Public Premises (Eviction of 
Unauthorised Occupants) Act (1971), Sec 
tion 2 (e) — Public Premises Act is general 
Act while -Railways Act is Special Act — 
Provisions of S. 138 are not discriminatory 
and violative of provisions of Art. 14 of the. 
Constitution merely because two sets of proe 
cedures are available (Mar) 72 C 


—S. 138 — Section does not lay down 
that any person holding a particular auth 
ority or post should be authorised to file ot 
continue as a complainant (Mar) 72 Dx 
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Registration Act (16 of 1908), S. 17 (1) ©) 
and S. 17 (2) VI) — Award made in refer- 
ence by Court in pending proceedings — Is 
aot compulsorily registrable (Aug) 248 
——S. 17 (2) (vi) — See also Ibid, S. 17 (1) 
4b) (Aug) 248 
—--S. 17 (2) (vi) — Gift effected through, 
document camouflaged as compromise — 
Registration of document would be necessary 
for its enforceability (Feb) 52 


Stamp Act (2 of 1899) 

See under Stamp Duty. 

S STAMP DUTY 
—Bombay Stamp Act (60 of 1958), Ss. 2 (1), 
34 — Money receipt acknowledging loan 
aot stamped at all — Admitted in evidence 
— Its admissibility cannot be challenged in 


revision application (Feb) 45 
——S, 28 — See Stamp Duty — Stamp Act 
(1899), S. 27 (May) 164 


——S. 33 — See Stamp Duty — Stamp Act 
£1899), S. 27 
—S. 34 — See Ibid, S. 2 (1) (Feb) 45 
——S. 62 — See Stamp Duty — Stamp Act 
41899), S. 27 (May) 164 


— Sch. I, Art. 25 — See Stamp Duty — 
Stamp Act (1899), S. 27 (May) 164 
——Sch. 1, Art. 34 — See Stamp Duty — 
Stamp Act (1899), S. 27 (May) 164 


27, 33, 64, 
Instrument of gift 


—Stamp Act (2 of 1899), Ss. 
Sch. I, Arts. 23, 33 — 


deed — Under estimation of value of pro- 


perty gifted — Sub-registrar is not expected 
to hold enquiry into market value of pro- 
perty and to refuse to register the document 
— Words “duly stamped” in S. 33 do not 
enjoin enquiry into market value — Failure 
to correctly set forth yalue in compliance 
with S, 27 is merely punishable under S. 64 


(May) 164 
—S. 33 — See Ibid, S. 27 (May) 164 
——S. 64 — See Ibid, S. 27 (May) 164 


— Sch. I, Art. 23 — See Ibid, S. 27 
(May) 164 

——Sch. I, Art. 33 — See Ibid, S. 27 
(May) 164 





TENANCY LAWS 


—Bombay Prevention of Fragmentation and 
Consolidation of Holdings Act (62 of 1947), 
S. 7 — Notice under S. 6 (2) not issued — 
Bar under this section on transfer of frag- 
ment is not attracted (Jan) 9 B 


(a) — Landlord’s application made 


(May) 164 


Tenancy Laws — Bombay Preventien of 
_ Fragmentation ‘and Consolidation of Hold- 

ings Act (contd) 
—S. 31 (1) — Bar of the section is attract- 
ed only if the land is allotted under the Act 
(Jan 9 A 


—Bombay Tenancy and Agricultural Lande 
Act (67 of 1948), Ss. 31 and 32 (1) (a) — 
Statutory ownership of tenant under S. 32 (1) 
before 
tillers’ day under S. 31 for possession of 1/2 
portion of land let out to tenant allowed — 


Effect (Mar) 68 
—S. 32 ® — See also Ibid, S. 31 
(Mar) 68 


—Ss. 32 (1), 43-C and 88-C — Protected 
tenant — Application by landlord for Sec 
tion 88-C certificate granted by Mamlatdas 
— Pending tenant’s appeal land included 
within limits of Poona Municipal Corpora- 
tion — Tenant’s appeal allowed and certi- , 
ficate cancelled by Collector — Held, tenant 
could not be divested of land vested in him 
under S. 32 (1) (Oct) 350 


—S. 33-M — See Ibid, S. 88-B 


(Feb) 33 Ð 
—S. 37 —, “Landlord” under — Implies 
an ex-landlord or owner (Oct) 371 A 
——S. 37 — Section must be strictly con- 
strued (Oct) 371 B 
—S. 43-C — See Ibid, S. 32 (1) 
(Oct) 351 
—S. 63 — See also Ibid, S. 88-B 
(Feb) 33 C 


=——S. 63 — Intending purchaser — Need 
not be an agriculturist in the State of 
Maharashtra — Can be an agriculturist 
within State of Karnataka (May) 168 
——S. 64 — See Ibid, S. 88-B (Feb) 33 C 


—S. 84-A — Validation of transfer made 
before appointed day — It is question of 
fact to be pleaded and proved (Feb) 33 A 


——S. 88-B — Grant of exemption certi- 
ficate — Certificate can be granted only if 
land belongs to Trust (Feb) 33 B 
— Ss. 88-B, 63 and 64 — Exemption certi- 
ficate under S. 88-B — Grant of — Certi- 
ficate cannot wipe out effect of Ss. 63 and 
64 (Feb) 33 C 
——Ss. 88-B and 33-M — Certificates under 
the sections — Finality of certificates is of 
limited character — It does not oust juris- 
diction of Civil Court to go beyond certi- 
ficate (Feb) 33 D 


—S. 89 (2) — Suit for money claim ín- 
stituted in 1922 and decree also passed im 
1922 giving owners of mortgaged property 
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Tenaney Laws — Bombay Tenancy and 
Agricultural Lands Act (contd.) 
right to obtain possession of same at end of 
May -1973 — Held as . decree was passed 
prior to coming into operation of Act, 
owners were entitled, on accrual of right, to 
execute decrees by virtue of S. 89 (2). Deci- 
sion ia First Appeal No. 368 of 1974, DJ- 
17-2-1975 (Bom), Reversed; (1957) 59 Bom 
LR 691, Overruled (ul) 220 


—Bombay Tememcy and Agricelieral Lands 
(Vidarbha Region) Act (99 of 1958), Ss. 36 
@), 38 (4) a) @, 39 — Termination of 
“tenancy on ground of bona fide personal 
cultivation — Landlord acquiring certain 
land after filing application — Land already 
in possession of landlord on the date of 
passing the order and not on the date of 
application is to be taken into consideration 
—- Section 38 (4) (a) (i) not applicable 

(Oct) 343 A 
—S. 38 (4) (a) (i) — See Ibid, S. 36 (2) 

. (Oct) 343 

S, 33 (7) — Word ‘transfer? — Does 
net include suceeasion or devolution ; 

(Oct) 343 B 
~—»§. 39 — See Ibid, S. 36 (2) (Oct) 343 
-——5S. 43-C — Seo Ibid, S. 32 (1) 


l (Oct) 350 
——S, 88-C — See Ibid, S. 32 (1) i 

: (Oct) 350 
——£. 97 — See Ibid, S. 125. (Sep) 323 A 


-—=5. 98 — See Ibid, S. 125 (Sep) 323 A 
——S. 100 (2) — Ses Ibid, S. 125 
(Sep) 323 A 


——+S. 120 (e) — Summary eviction of un-' 


atitaorised person having possession over the 
land — Ho need not necessarily have tenancy 
tights over the land (Jan) 28 A 
=S. 120 (0) — Summary eviction of 
tenant — “Collector” is not a “Court” onder 
Civil P. C. — Article 137 of Limitation Act 
not applicable (Jan) 28 B 
Ss. 125, 97, 98, 100 (2) — Reference by 
Agricultural Lands Tribunal to Tahsildar to 
determine question of tenancy — Competent 
-~ Duties of Tahsildar and Agricultural 
Lands Tribunal Special Civil Application 
No. 345 of 1970, D/- 11-8-1971 (Bom), Dis 
sented from (Sep) 323 A 
——S§. 125 — Competency of reference by 
Agticultural Lands Tribunal to Tahsildar, 
under (Sep) 323 B 


—Maharashtra Agricultural Lands (Ceiling 
on Holdings) Act (27 of 1961), Ss. 2 (14) and 
2 (16 (b) & (c) — “Land” under Ss. 2 (16) (b) 
and (c) — If could be included in petitioner’s 
holding under S. 2 (14) (Sep) 331 A 


Tenancy Laws — Maharashtra Agricultora> 
Lands (Ceiling on Holdings) Act (contd.) 
—S. 2 (16) — “Land” — Definition — 
Same as definition used under unamended 
Act — Finding of Special Deputy Collector 
under — Binding nature of (Sep) 331 B“ 
——S. 2 (16), CL (b) — “Land on which grass 
grows naturally” — Land where grass grows- 
here and there but are otherwise rocky and 
barren would not fall within S$, 2 (16) (6) 
(Oct) 382: 
——S. 16 — See also Civil P. C (1908), S. 11 
(Aug) 271 €C 
——S. 16 — Lands subject to encumbranee 
— Encumbranee has te be a valid ono or is 
recognised by law (Aug) 271 È 
——S, 33 (3) — See Ibid, $. 44-B 
j (Dec) 462 
——Ss. 44-B and S. 33 (3) — Words “ne 
pleader shall be entitled to appear” — Mean- 
ing of — Filing an appeal by authorized: 
agent is not precluded — Even assuming other- 
wise it would be only an irregularity whictr 
must be allowed to be cured 





Torts — Interference with contract or busi- 
ness — Plaintiff must prove that defendant 
acted in such manner as prevented plaintiff 
from performing his contract (May) 170 È 
——Malicious abuse of civil proceedings — 
Requisites of — When established 

(May) 170 A 


Transfer ef Property Act (4 of 1882), S. 3 — 
— Notice by registration of instrument 

; (Jun) 190 BD 
——Ss. 58 and 105 — Discharge of liability 
as to earnest money arising out of agreement 


of sale by vendor by executing lease deed in | - 


favour of prospective purchaser — Deed is 
only a lease deed and not mortgage under 


S. 58 (Sep) 335 A 
——S. 60 — See also Trusts Act (1882), Sec- _ 
tion 90 (Feb) 58 A 


——Ss. 60, 33 and 84 — Suit for redumption- 
— Mortgagor is not bound to tender amount 
due before filing suit (Feb) 58 B 
——S, 83 — See Ibid, S. 60 (Feb) 58 B 
——S. 84 — See Ibid, S. 60 (Feb) 58 B: 
——S. 105 — See Ibid, S. 58 (Sep) 335 A 
-~——S. 106 — Lease of open plot of land for 
making bricks out of clay — Is a lease for 
manufacturing purposes within meaning of 
S. 106 (Gul) 226- 


Trusts Act (2 of 1882), S. 90 — Second mort- 
gagee put in possession and management of- 
property agreeing to pay interest to firsd 


(Dec) 462. 
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“Brusts Act (contd.) 

mortgagee out of rents and profits — Default 
oommitted — Property brought to sale by 
first mortgagee — Benami purchase in favour 
af second mortgagee — Subsequent sale by 
‘second mortgagee — Suit for redemption —— 
Maintainability — Limitation (Feb) 58 A 
Urban Land (Ceiling ard Regulation) Act 
433 of 1976), S. 2-Q G. — ‘Vacant land’ —. 
What is (Sep) 326 A 


Worda and Phrases — Civil comsequencs — 
Meaning of — See Education — Maharashdza 
Secondary Education Boards Aot (1965), Seo- 
tion 36 (1) i (May 95 A 


—-Doctrine of subrogation — Is applicable te 
co-insurer also Nov) 387 B 
—— Words “reasonably due” — See Bombay 
Rents Hotel and one House Rates Cea- 
trol Act (57 of 1947), S. 11 (4) (Oct) 544 





` LIST OF BOMBAY CASES OVERRUL ED, REVERSED AND DISSENTED 
FROM IN A. L R. 1981 


(1895) ILR 19 Bom 821 — Not Fok, AIR 
1981 Cal 263 B (Sep). 

41899) ILR 23 Bom 608 — Diss. AIR 1981 
Andh Pra 88. B (FR) (Apr). 

AIR 1914 Bom 249 (Pt, A) — 
1981 Punj 1 A ŒB) (Jan). 

AIR 1915 Bom 134 — Held no longer good 
law in view of AIR 1971 SC 1292. AIR 
1981 Bom 443 (Dec). 

AIR 1923 Bom 105 — Over, AIR 1981 SC 
1417 A (Aug). z 

AIR 1923 Bom 218 (Pt ©) — Over, AIR 

-~ 1981 SC 1786 A (Oct). 

AIR 1931 Bom 325 — Held no longer good 
law in view of new Cr. P. C. (1974). AIR 
1981 SC 2198 C (Dec). 

AIR 1932 Bom 338 — Held no longer good 
law in view of AIR 1971 SC 1292, AIR 
1981 Bom 443 (Dec). 

AIR 1933 Bom 135 — Diez AIR 1981 Andb 
Pra 88 B (FB) (Apr). 


Diss, AIR 


AIR 1933 Bom 457 (FB) — Diss, AIR 1931 
Ker 29 (Feb). : 

AIR 1935 Bom 247 — Over. AIR 1981 SC 
1284 A (Jal). 

AIR 1936 Bom 197 (Pt. A) — Not followed. 


AIR 1981 Cal 278 C (Sep). 

AIR 1939 Bom 344 (Pt. B) — Held no longer 
good law in view of AIR 1971 SC 1292. 
AIR 1981 Bom 443 (Dec). 

AIR 1940 Bom 216 (Pt. B) — Over 
1981 SC 1786 A (Oc). 

AIR 1940 Nag 39 (Pt. A) (FB) — Over, AIR 
1981 SC 1786 A (Oct). 

AIR 1948.Nag 69 — Over, AIR 1981 8C 
1972 (Noy), 

AIR 1949 Nag 188 — Over, AIR 1981 SC 
1786 A (Ocf). 

AIR 1954 Bom 43 — Diæ. AIR 1981 Punj 
1 A (FB) (Jan). 


AIR 


AIR 1954 Bom 243 — Hed tmpMedty Over- 


ruled by AIR 1967 SC 1233 and AIR 
1976 SC 1745. ATR 1981 Bom 266 B 
(Aug). 


(1954) 56 Bom LR 962 — Held impleity 
Overruled by AIR 1956 Bom 481 (R33. 
' AIR 1981 Bom 430 A (Nov). . 
AIR 1956 Bom 553 (Pt. A) — Dis, AR 
1981 Pat 187 B (ul). 
(1957) 59 Bom LR 691 — Over. AIR 19% 
Bom 220 (Jul), 


(1959) 10 STC 500 (Bom) — Over. AIR 1933 
SC 1014 (May). 
AIR 1963 Bom 45 (Pt. B) — Over. AIR 1981 


SC 1982 (Nov). 

(1966) Spl, C. A. No. 1 of 1966, D/- 2-3-1966 
(Bom) — Not F. in view of (1962) 
C. R. A. No. 1511 of 1960, D/- 21-11- 
1962 (Bom). AIR 1981 Bom 190 B (un). 

AIR 1967 Bom 34 — Diss. AIR, 1981 Sikkim 
1 B (May). 

AIR 1967 Bom 56 — Over. AIR 1981 $C 
1786 A (Oct), 

(1967) Civil Revn. Appin. Nos. 1934 and 1936 
of 1962, D/- 1-2-1967 (Bom) — Held not 
good law in view of (1904) 6 Bom LÈ 
301. AIR 1981 Bom 319 (Sep). 

(1969) Spl. C. A. 1721 of 1966, D/- 23-10- 
1969 (Bom) — Revers, AIR 1981 8C 
1939 D (Noy). 

(1970) 72 Bom ER 697 — Held no longer 
good law in view of AIR 1971 SC 1292. 
AIR 1981 Bom 443 (Dec). 

(1970) Civil Appln. No. 40 of 1970, D/-. 3-2- 
1970 (Bom) — Over. AIR 1981 
Bom 314 (FB) (Sep). 

(1970) Spl. C. A. No. 1191 of 1961, D/- 10-3- 
1970 (Bom) — Not F. in view of (1962) 
C. R. A. No. 1511 of 1960, D/- 21-11- 
1962 (Bom). AIR 1981 Bom 190 E 
(Jun). 

(1970) L. P. A. No. 60 of 1961, D/- 21-1-1970 
(Bom) — Revers. AIR 1981 SC 2235 A 


(Wee). 


-AIR 1971 Bom 317 (Pt. A) and (Pt. B) — 


Revers, AIR 1981 SC 1982 (Nov). 
(1971) Civil Appeal No. 345 of 1970, Dj- 
11-8-1971 (Bom) — Dis. AIR 198i 
Bom 323 A (Sep). . 
1972 Cri LJ 274 (om) — Oven. ABR 1681 
BC 669 A (Apr). 


‘14 List of Bombay Cases Overruled, Reversed Etc. in A. I. R. 1981 Bombay (concluded) 


(1973) Criminal Appeal No. 504 of 1972, DJ- 


26-6-1973 (Bom) — Revers. AIR 1981 SC 
927 (May) 


(1974) Cri. A. No. 1549 of 1971, D/- 20-2- 
1974 (Bom) — Revers, AIR 1981 SC 
1675 A, B, C (Sep). 

(1974) 76 Bom LR 225 — Reyers. AIR 1981 
SC 960 (May). 


` (1974) 34 STC 113 (Bom) — Over. AIR 1981 . 


SC 1617 A (Sep). 


(1975) First Appeal No. 368 of 1974, Dj- 
17-2-1975 (Bom) — Revers. AIR 1981 
Bom 220 (Jul). 

1976 Tax LR 2059 (Bom) — Over. AIR 1981 
SC 1617 A (Sep). 

1978 Acc CJ 463 (Bom) — Diss. AIR 1981 
Ker 196 (FB) (Oct). 

(1979) Appeal No. 382 of 1979 in Suit No. 
1028 of 1979, D/- 17-10-1979 (Bom) — 
Revers. AIR 1981 SC 1426 (Aug). 

1979) 43 STC 307 (Bom) Reyer, AIR 
1981 SC 1617 A (Sep). 
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AIR 1981 BOMBAY 1 
JAHAGIRDAR, J. 


Nanalal Goverdhandas & Co. and 
others, Petitioners v. Smt. Samratbai 
Lilachand Shah, Respondent. 


Writ Petn. No. 1687 of 1979. D/- 18-3- 
1980. 


(A) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
S.. 18 (1) (g) — Reasonably and bona fide 
required by landlord for occupation by 
himself — Evidence and proof — Bona 
fide requirement is a state of mind — It 
must be deposed to by landlord himself 
and this duty cannot delegated. 


The bona fide requirement is in the 
first place a state of mind though it may 
be something more. It must, therefore, 
be deposed to by the person who is re- 

uiring the premises under Section 18 (1 
@ namely; the landlord. If the landlo 

oes not step into the witness-box to 
bring before the Court legal evidence for 
proving his requirement, then it. cannot 

e said that he reasonably and bona fide 

uires the premises as mentioned in 
Section 18 (1) (g). The landlord can dele- 
pate the authority to conduct a case but 

e cannot delegate the duty to depose, 
Do (Para 22) 


The landlady was not examined in sup- 
port of her case nor was she examined as 
a witness on commission. On this ground 
alone the suit sought to have been dis- 


missed because the bona fide reauirement 


was a state of mind and something more 
must be proved in this case. The land- 


LX/LX/G368/80/HR/RSK 
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lady’s son was said to be her constituted 
attorney but that could only be for the 
purpose of conducting the case but his 
evidence could not be substituted for the 
legal evidence of the landlady herself. 
(Para 28) 
(B) Bombay Rents, Hotel and Lodging 
Housé Rates Control Act (57 of 1947), Sec- 
tion 18 (1) (6) — Expression “reasonably 
and bona fide required by the landlord 
ps occupation by himsel” — Meaning 


The propositions which can be said to 
have been established under S. 18 (1) (g) 
by the various decisions are: ; 

(1) The requirement mentioned in Sec- 
tion 13 wD ® must be the requirement by 
the landlord and not the requirement bv 
somebody else. j 

@) The words “for occupation by him- 
self” do not restrict the proposed occupa- 
tion to the occupation of landlord alone 
but may include the occupation by mem- 
bers of his family. AIR 1946 Bom 212 and 
ATR 1953 Nag 144 and AIR 1955 Pat 496 
and (1967) 8 Guj LR 620. Ref. 

S When there is a dependant of the 
landlord the requirement for his occupa- 
tion may be the requirement by the land- 
lord. AIR 1955 Pat 496 and C. R. A. 
No. 751 of 1950, D/- 28-11-50 (Bom.) bv 
Chagla C. J., Ref. l 

(4) In a given ‘case members of the 
family of the landlord may not be joint in 
residence but the condition of the require- 
ment for occupation by himself is satis- 
fied if the members are joint in estate. 
AIR 1951 Nag 22, Ref. : 

(5) In a given case the landlord may be 


dependent upon a person for whose use- 


2 Bom. 


and occupation the premises are sought 
to be recovered. In such a ease the con- 
dition in Section ea (g) can be said to 
be satisfied if it ld be shown that it 
was necessary for the landlord that. the 
other person should occupy the premises. 
Implicit in this proposition is the case of 
an old person requiring the presence of 
some person in oy near the premises 
which is occupied. - 

(6) Even if emotionally the landlord 
feels that a relation of his, such as his 
daughter or son-in-law, should stay with 
him. it can be Topardod as the 
ment by the landlord of the premises for 
occupation by himself. 

In case of non-residential premises 
if D landlord’s interests are shown to be 
linked with the occupation of those pre- 
mises by some one, for whom he is seek- 
ing the possession of the suit premises, 
such as a partner, then it can be said that 
the requirement of the landlord for oe- 
cupation by himself is established within 
the meaning of Section 18 (1) (9. - 

(8) If there is a moral or legal obliga- 
tion on the landlord to provide accom- 
modation-to a particular person then the 
requirement by the landlord for occupa- 
tion of that person may’ squarely fall 
under Section 18 (1) (g) of the Bombay 
Rent Act. (Para 21) 

In this case the landlad 
depose to the bona fide ement. 
Even if the material which had been 
brought on record by the examination of 
her son in support of her case was con- 
sidered, it did not show that: 

(a) the landlady was a dependent on 
her son or on his business or that son was 
depending on the landlady for his liveli- 
hood or on any part of her income, 

,(b) any interrelationship between the 
interests of the landlady and the occupa- 
tion of the suit premises by her son 
existed, > 

(c). that there was any obligation on the 
part of the respondent to provide accom- 
modation to her son. 

Held the case of the landlady did not 
fall under one or the other propositions 
enumerated above and hence her suit 


did not herself 


was liable to be dismissed. ara 25) 

. Cases Referred: Chronologi Paras 
AIR 1976 SC 2858 18 
AIR 1978 SC 2110 18 
(1967) 8 Guj LR 620 ~ 16 
ATR 1955 Pat 496 : 15 
AIR 1953 Nag 144 13, 15 
ATR 1951 Nag 22 13, 14 
14, 15 
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.Nanalal Goverdhandas & Co. v. Samratbai 


‘to the respondent. In 


ALR 
(1950) Civil Revn. Appin. No. 751 of 1950, 
D/- 28-11-1950, (Bom) Jayantilal Mulji- 
bhai, Parikh v. Ochhavlal V. Pip D 
? , i 6, I 
AIR 1946 Bom 212: 47 Bom LR 825 12 
M. V. Paranjpe with Sudhir Shah, fos 
Eases K. J. Abhyankar, for Respon- 
t. 


_ ORDER :— A question of law which 
has become interesting on the peculiar 
facts of this case has been raised in this 
petition. This is a petition under Arti- 
cle 227 of the Constitution of India aris- 
ing out of proceedings initiated by the 
respondent in this tion under the pro- 
visions of the Bombay Rents, Hotel’ and 
Lodging House Rates Control Act, 1947, 
hereinafter referred to as “the Bombay 
Rent Act”. The respondent is the landlady 
of a building bearing House No. 859 and | 
situated at Budhwar Peth at Pune, The 

etitioners are the tenants of two rooms 

earing blocks Nos. 2 and 8 which were 

subsequently amalgamated, Block No. 9 
was taken on lease in the year 1983 and 
block No. 3 was taken on lease in the 
year 1943. The first petitioner is a part- 
nership firm of which the other petition-- 
ers are the partners, 

2. The building was originally owned 
by the husband of the respondent who 
during his lifetime on 8lst of Janey: 
1944 executed a will bequeathing the 
house, in which the premises tenanted 
by the petitioners (hereinafter referred to 
as “the suit premises”) are situated, in 
favour of the respondent. This was one 
only of the other properties which were 
bequeathed by the ndent’s husband 
e year 1949 the 
respondent’s husband died and_ therefore 
the respondent became the full owner of 
the property. 8 

8. At.this stage it may be mentioned 
that apart from the widow-respondent, 
Lilachand — the respondent’s husband— 
left behind him two sons and two daugh- 
ters. Two daughters are married and are 
not in the picture as ‘far as this litigation 
is concerned, Similarly, one son also does 
not fi inthis litigation. The other son 
called Ramanlal, who was 10 years old 
at the time when the respondent’s hus- 
band executed the will, is the central 
figure in this litigation. 

4, The respondent filed a suit, bein 
Regular Civil Suit No. 3146 of 197 
against the petitioners for possession o 
the suit premises on various grounds. It 
is unnecessary to refer to the grounds 
other than the one which ultimately pre- 
vailed with the final Court of facts name- 
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ly, the appeal Court below, that is what 
is mentioned as reasonable and bona fide 
requirement of the suit premises by the 
landlord for bis own use and occupation 
as is mentioned in Section 18 (1) (g) of 
the Bombay Rent Act. It was the case of 
the respondent as set out in the plaint 
and as deposed to by Ramanlal, her son, 
in the Court of first sag ng ei the soi 
premises were required for the expand- 
mg business of a i who had in his 
possession small premises regarded as 
insufficient by him for the expanding 
ass. 


5. The petitioners resisted the sult by 


Mahar It was also contended 
at if a decree for possession were pass- 


possession were refused. 

6. The learned trial Judge by his judg- 
ment ard order dated ea of Nove 
197 


to this con- 
trial fudge took into 


odation that was 
for his business. 
Tho learned trial Judge also held that 
greater hardship would be caused to the 
pee insets 0 torken Soe Doscetea: were 


if This Batok a hea amd hr 
u was enge e respondent 
i Civil Appeal No. 19 of 1977 which was 
heard and partly allowed by the learn- 
ed 2nd Extra Joint Judge of 
Pune by his judgment and order 
dated 20th of April, 1979. It had been 
contended before the learned enpeilate 
Judge that the requirement of the suit 
remises for the expanding business of 
Ramanlal was not tantamount to the re- 
quirement of the same by the respondent 
who is the landlady of the suit premises. 
The respondent herself had not 
into the witness box in the trial = 
in the 


and thus there was an infirmity 
evidenee led on behalf of the respondent. 
This i was sought to be corrected 
to some extent at least by examining 
Ramanlal himself for whose benefit ulti- 
mately the of 


bein ee The 
was g t. 

ed 2nd Extra Joint Judge, after con- 
sidering a couple of authorities which 
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were cited before him and after examin- 
ing the provisions of Section 18 (1) (g) of 
the ay Rent Act, formed an opinion 
that the requirement of the suit premises 
for the business of the son was covered 
by the said beal rovisions. On facts ho 
differed with earned trial Judge and 


‘came to the conclusion that the premises 


which were in the occupation of Raman- 
lal were insufficient for his. expanding 
business. While weighi comparative 
hardship that would be caused to the 
parties, the learned Judge came to the 
conclusion that the hardship that could 
be caused to the petitioners could be re- 
duced by passing a decree for part only 
of the penhor This he did obviously 
ander second part of sub-section (2) 
of Section 18 of the Bombay Rent Act. 
eeyo by i he ari order of tho 
eamed appe udge the petitioners 
have approached this Court under Art. 227 
of the tion. 
8. Mr. Paranjpe, the learned Advocate 
appearing for the petitioners, has canvas- 
a view that the requirement of. the 
sult premises for the business of the son 
by the respondent who is not dependent 
upon her, canny not be ecg a are 
quirement fe) e respondent under Sec- 
tion 18 (1) (g) of the Bombay Rent Act. 
He has also not failed to mention that the 
bone fide and reasonable requirement of 
the landlady has to be deposed to by the 
landlady herself and admittedly im this 
case the acon a neither stepped 
into the witness-box nor. has got herself 
examined on commission, This also, ac- 
cording to Mr, Paranjpe, is a fatal defect 
in the case of the respondent. 


several decisions not 
only of this Court but also of other High 
Courts which, according to him, lay down 
a proposition that the requirement by a 
landlord of suit premises for the purpose 
of any member of the family must be re- 
ed as the irement by the landlord 
Mr. Abhyankar also mentioned 
that though the normal rule is that the 
landlord should examine himself to prove 
his bona fide and reasonable requirement, 
on the facts and circumstances of this 
case, it should be held that there is 
en material before the Court to 
estab the fact of her reasonable and 
bona fide requirement. 

10. Before I proceed to consider the 
legal submissions and to examine the au- 
thorities cited before me some facts which 
are relevant to the determination of the 
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question involved in this case must be 
mentioned. I have already mentioned 
earlier that the building in which the 
suit premises are situated has come to the 

ndent under a wil made by her 
husband. The building is the absolute 


prope of the respondent. Thou 
was only 10 years old at the 
time when this will was made, he has 
since wn into an enterprising young 
man who has started business of his own. 
The evidence discloses that he deals in 
electric motors and water pumps. He got 
some selling agency and he is conducting 
the business in one of the rooms in the 
building in which the suit premises are 
situated. The trial Court itself has men- 
tioned that Ramanlal has two rooms but 
having seen the discussion of the 
evidence by the learned Appellate 
Judge, I am imclined to agree with Mr. 
Abhyankar that that finding is incorrect. 
Ramanlal has only one room and this 
ean be taken as an established fact. It can 
also be taken as am admitted position that 
Ramanlal his residence elsewhere and 
is not staying in the suit building either 
separately or with his mother. It has not 
been brought on record that Ramanlal is 
economically dependent upon his mother 
nor vice-versa. The will under which the 
respondent inherited the pony im- 
poses upon her certain obligations. In 
the first place, it obliges the respondent 
to give tion to Ramanlal who at 
the time of the will was only 10 years old. 
The ag are was also directed by her 
testator 
married. Thereafter the will proceeds to 
give the following direction:— 

“If he desires to do independent busi- 
ness Rs. 10,000 should be paid to him as 
capital for his business.” ; 
By way of clarification I may mention 
that the will itself does not say that the 

ndent should provide Ramanlal 
witi any accommodation either for re 
sidence or for business in the building in 
which the suit premises are situated. 

AL A bare analysis of ie relevant 
_ legal vision may precede the examina- 

tion aE the authorities cited before me. 
Section 13 of the Bombay Rent Act in so 
far as it is relevant for the disposal of 
this petition, is in the following terms:— 

“18 (1) Notwithstanding anything ‘con- 
tained Ds Act. a landlord shall 
be entitled to recover possession of any 

if the Court is satisfied— — 


we reee 


a) to Edis squalene exe 
ts ah premises are seasonally and 
bona fide required by the landlo for 
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A.I R. 
eccupation by himself.or by: any person 
for whose b the premises oe held. 
The words used in the Act itself indicate 
that the requirement must be by the land- 
lord for occupation by himself. The ques- 
tion that has often arisen in the past and 


has not failed to arise even tly is 
_whether the requirement by the landlord 


of the premises to be occupied or used 
by persons other than himself should be 
covered by the words “by himself”. It 
could not have been, as has been pointed 
out by some decisions, that the intention 
of the Legislature was to restrict the re- 
covery of the premises by the landlord - 
when he alone was to use the same. If 
the landlord, for example, desires that 
his widowed og oe should occupy the 
premises owned by him, it would for 
occupation by himself as mentioned in 
Clause (g). This is so because the words to 
be found in Cl. (g) of Section 18 (1) pro- 
perly interpreted must mean that the re- 
quirement of the premises by the land- 
lord’s daughter is the requirement by the 
landlord and not by the daughter. It is 
the requirement by the landlord that his 
cane should occupy the premises and 
in that sense the irement is said to 
be by the landlord, Though the words 
used in Section 18 (1) (g) “for occupation 
by himself? are apparently restrictive, 
they in fact, if properly interpreted in 
the context of the scheme of the Act. 
indicate that when a landlord requires the 
ponia for occupation by members of his 
amily or persons who are otherwise 
dependent upon him, it must mean that 
it is for occupation by himself. This in 
fact is the result of several decisions to 
which I will make a brief reference. 


12. One of the -earliest judgments 
which was cited was Institute of Radio 
Technology v. Pandurang Baburao, 47 
Bom LR : (AIR 1946 Bom 212). That 
was a case under the Bombay Rent Res- 
triction Act, 1939 Section 11 of which is 
similar to the provisions contained in 
Section 18 9 (g) of the Bombay Rent 
Act with which we are now concerned. 
It was contended before the Division 
Bench which decided in that case that the 
words in that section were that the pre- 
mises must be required by the landlord — 
for his own occupation, that the first 
plaintiff was dead and the second plaintiff, 
who was his son, did not require those 
blocks for his own occupation. It was 
found on the evidence led that the first 
plaintiff, when he was alive, had gone 
into the witmess-box and stated that his 
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family consisted of his son, his widowed 
sister and others. Thereafter the Division 


Bench expressed its opinion in the follow- ' 


ing terms:— : , 
“The learned Judge was abły 
satisfied with the evidence Frat _ those 
persons were the plaintiffs dependents, 
and that therefore they were entitled tc 
live aloag. with the plaintiff. In my opin- 
ion, the words ‘his own occupation’ mean 
ueeuvelion of himself and all persons who 
are dependent on him.” . - l 
This case, therefore, must be taken as an 
potiony for the proportion that if the 
landlord requires the premises even for 
the occupation of the members of his 
family it should be regarded as the re- 
quirement for occupation by himself. 


18. This decision was approvingly cited 
by the Division Bench of the Nagpur 
High Court in Balbhadra Beharilal v. 
- Premchand Lalchand, ‘AIR 1953 Nag 144, 
In that case it was held that the need of 
the widowed daughter and her children 
must be deemed to be the need of the 
landlord. The facts of this case show that 
persons for whose benefit the possession 


was being sought by the landlord were - 


his dependents. This was obviously held 
to be covered by the expression “land- 
lord’s requirement” to be 
and Berar Letting of Houses and Rent 
Control Order, 1949. In the same judg- 
ae rns Aid ac to mae’ 
ported j ent o. a . J. in Pari 
v. Occhalal 1 Parikh to which I will pre 
sently make a detailed reference. Mr. 
Abhyankar, the learned Advocate appear 
ing for the respondent, has placed, not 
- unfustifiably, ko reliance upon that 
unreported judgment. Before I do that, 
however, I will briefly make a reference 
to two more judgments cited by Mr, 
Abhyankar. One is another judgment of 
the Nagpur High Court in Shankarlal 
Shionarayan Rathi v. Additional Deputy 
Commissioner, AIR 1951 Nag 22. It was 
„also a case arising under the C. P. and 
Berar Letting of Houses and Rent Com 
trol Order and it was held in that case 
that the provisions of the C. P. and Berar 
Letting of Houses- and Rent Control 
Order did not efféct any rag in the 
personal law of the landlord. It was fur 
. ther held:. : 

“Where he is governed by the Hindu 
law the needs of the son who though 
separate in residence is yet joint in estate 

` to occupy the family house cannot be 
Pona aside as the needs of a mere re 
i ation.” , ' os l, - ae 
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14. The two decisions to which I have 
made a reference earlier lay down that 


‘the requirement for the occupation of the 


dependents was the requirement by the 
occupation by himself: 
Shankarlal’s case goes‘ further and says 
that the ig eae of a son who is a 
member of the joint family but who is 
staying separately should be construed as 
the requirement by the landlord for him- 
self. In the same volume, namely, AIB 
1951 Nag. 51 is another judgment V. M 
Deshmukh v. K. M. Kothari. The facts 
of this case disclose that the landlord who 
sought possession of the premises m 
his tenant sought them on the ground 
that his wife, who ya a doctor wanted 
to start maternity home in ose 
mises. It was held as follows: ji 
the word is used in the last. 
part of the clause in conjunction with 
the word ‘own’, it does not show that the 
‘business’ must be one which the landlord 
himself is carrying on. Such interpretation 
would be in conflict with the meaning 
accorded to the word his in the clause. 
Thus what is meant by the word ‘own’ is 
something in which the landlord or his 
family. have pecuniary interest and look- 
ed at this way the business of running 
Maternity Home by the landlord’s wife 
would clearly within sub-clause (vi) 
of Clause 18 of the Order.” 
deduced that 
if there'is any inter-relationship between 
the interests of the landlord and of the 
person for whose benefit the possession 
of the premises is being sought it would 
be covered by the expression “of the re- 
quirement by the landlord for occupa- 
tion by. himself”, 

15. In Bidubhusan Sen v.. Commis- 
sioner of Patna Division, AIR 1955 Pat 
496, the provisions of the Bihar Buildings 
(Lease, Rent and Eviction) Control Act. 
1947, fell for interpretation. In S. 11 (8) 
(a) a phrase analogous to the to 
be found in our Act was used. The rel- 
evant phrase was “his own occupation’ 
Interpreting this phrase the Division 
pen of Patma High Court held as fol- 
ows:— 

“The expression ‘his own occupation’ in 
Section 11 (8) (a) cannot be restricted only 
to the occupation of the landlord himself 
but should be given the wider and liberal 
meaning so as to include the occupation 
of persons who are living with the land- 
Jord and are economically dependent on 
him. Hence where the landlord requires 
the premises for establishing his nephew 


„(sister's son) who is living with him and 


s 
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‘dependent on him, in business he would 
be entitled to an order in ‘his favour”. 

This proposition again is similar to the 
one which has been laid down by two 
of the decisions to which I have made 
a reference earlier that the requirement of 
the dependent would be the requirement 
by the landlord for occupation by him- 


self. It may not be out of place to men- ` 


tion that in Bidubhusan’s case the Patna 
High Court referred to two decisions of 
the Nagpur High Court in B. M. Desh- 
mukh v. K. M. Kothari (AIR 1951 Nag 
51) and Balbhadra Beharilal v. Prem- 
chand Lalchand (AIR 1953 Nag 144) 
among others and agreed with the same. 
Ind the proposition which they laid 
down was oaod as a part of the con- 
sensus of the judicial. opinion m the 
country on the basis of the decisions exa- 
mised by them. ; 

16. There is another as grag to 
which also I must refer and that is the 
judgment of the single Judge of the 
Gujarat High Court in Mohanlal N 
tamdas v. Bechardas, (1967) 8 Guj LR 
620, The learned single Judge in that case 
has held as follows:— 


“When members of a family live to- 
gether and look upon themselves as . a 
unit, the Court is entitled to consider the 
requirement of any one or more of such 
members as that of the landlord who is 
ejecting the tenant, It will in such a case 
make no difference whether such require- 
ment is for the purpose of residence or 
of business.” 


The learned — Judge then proceed- 
ed to refer to : the cision of Chagla 
vid: in Jayantilal tr genie v. Ochhavlal 
Vithaldas Parikh (Civil Revision Applica- 
tion No. 751 of 1950 decided on 28rd 
November 1950), .— . 


It may slat ered be mentioned that 
this decision of Chagla C. J. is an unre- 
ported decision and a copy of the same 
is not available in the record of this 
Court though it was a decision of this 
Court. The reason seems to be that the 
rivil revision application must have arisen 
from a matter in one of the districts which 
have now gone to the State of Gujarat 
and the record of the case must have been 
sent to Gujarat High Court. In Mohanlal 
Narottamdas’s case the facts of Jayantilal’s 
case have been set out in detail and ex- 


tracts from the judgment of Chagla C. J. - 


have been reproduced. I am depending 


upon the extracts of the judgment repro- 
duced in Mohanlal’s case. The learned 
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Chief Justice has observed in that judg- 
ment that he did not think that it was 
the intention of the Rent Restriction Act 
to disrupt a family and to drive members 
of the family out because they: started 
earning and were not dependent upon a 
member who paid the rent and in whose 
name the premises stood. 

17. Strong reliance has been placed 
by Mr. Abhyankar on the following part 
rs oe judgment of Chagla C. J. It is ag 

ows:— 


“It is immaterial whether they were 
members -of a pir ey or not. But if 
membérs of a ily live together, mess 
together and look upon themselves as a 
unit, the Court is entitled to consider 
their requirements as requirements of the 
landlord who is seeking to eject the ten- 
ant.” i 
It is not possible for me to say that Shri 
Abhyankar can derive any support from 
those observations because on the facts 
of our case, as I will show presently. the 
law laid down in the hes ge of Jayan- 
tilal’s case is not app le. Besides, il 
has mentioned in the said judgment 
that there was evidence in that case that 
the plaintiff and his brothers, his father 
and hi dfather wree all living to- 
gether. The fact they wes messing to- 
gether and ‘were. living together 
weighed the leamed Chief 
Justice, despite the fact that they were 
not joint in estate. The requirement of 
one should be regarded as the uire- 
ment of the other. It would be fruitful ta 
reproduce another paragraph from the 
same judgment which is as follows: 

“The position might have been different - 
if a member of the family who is not a 
dependent wanted for the first time to 
come and stay with the plaintiff and if 
the plaintiff wanted additional accommo- 
dation for the benefit of the member of 
the family. But when we have a case as 
we have here of all the members staying 
together, then the members of the family 
are in the same ion as the depen- 
dents of the landlord.” 


While one may a without reservation 
with the observatiohs made by Chagla 
C. J. in that case, as I will show present- 
ly, the proposition which is deducible 

m the said judgment is not the one 

ne has been formulated by Mr. Abhyan- 
ar. , 

18. Before I proceed to enumerate the 
propositions which have emerged from 
the various decisions so far considered. ] 
must make a brief reference to the judg- 
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ment of the Supers Court in Shantilal 19. After noticing the provisions of 
Thakordas v. anlal Maganlal Tel- the Delhi Act the Supreme Court then 


wale rer rg e 2358. a n w 
o ig judgment which distinguis 
Phool Rani v, Naubat Rai (AIR 1973 
SC 2110) shows that the need of the two 
of the three heirs of the original land- 
lord who died pending the suit was not 
regarded as the need under S. 13 (1) 8 
of the Bombay Rent Act. In Shanti 
Thakordas’s case the plaintiff filed a suit 
against the ondent in the Supreme 
Court for the latter's eviction from the 
premises on several grounds. Only one 
und which remained to be considered 
or the disposal of the appeal before the 
Supreme Court was the claim of Thakor- 
das that he required the premises reason- 
ably and bona fide for o ation by 
himself within the meaning of Section. 18 


noticed that in the pleadings it had been 
contended by Thakordas that he required 
the premises for the use of the partner- 
ship firm of which he was a partner. In 
the said partnership the son of Thakordas 
who was appellant before the Supreme 
Court was a partner while two others 
were outsiders. During the pendency of 
the suit Thakordas died. The trial Court 
had passed a decree for eviction for a 
part of the peui: only. Both sides went 
‘in appeal. The appeal Court maintained 
the partial decree made by the trial Court 
with slight modification, Both the parties 
went in revision and the Gujarat High 
Court set aside the decree and remanded 
the case to the appeal Court for 

a of the appeal after trying an 
additional issue of comparative ship. 
The appeal Court after remand again 
passed a decree for eviction for a portion 
only of the suit premises. This order was 


again challenged in two -revision applica- 
tions before the Gujarat Hi Court 
which allowed the revision application of 


the tenant and dismissed the one by the 
heirs of the original landlord. The judg- 
ment of the Supreme Court in Phool 
Rani’s case was cited before the Supreme 
Court, The Supreme Court noticed that 
the language of the Delhi Act under which 
Phool Rani’s case fell to be decided had 
words which were different from the 
words contained in Section 18 (1) (g) of 
the Bombay Rent Act. The relevant 
words of personal requirement of the 
premises in Section 14 (1) (e) of the Delhj 
Act are as follows: j 


“for occupation as a residence for him- 
self and members of his family”. : 





(1) {g), of the Bombay Rent Act. It was . 


. Bombay Rent 


proceeded to mention as follows:— 

“In our considered pas in face of 
the wordings of S. 14 (1) (e) of the Delhi 
Act, the yiew expressed in Phool Rani’s 
case as stkted above, is not correct.” ` 
xamining the facts in Shantilal’s 
‘case the Supreme Court then found that 
the partnership which was reconstituted 
after the death of Thakordas did not im- 








benefits of the partnership. He had, there- 
fore, no interest in the partnership firm. 
this ground the Supreme Court dis- 
He appeal poo by the heirs 

riginal dlord by holding 


“this in no sense could be the require- 
ment of f pae ora even assumiag 
that it cq be said to be the riro 
ment a is two elder brothers, appellants 

an al 


20. Under Section 18 (1) (g) of the 
Act. it is now well settl 

that if premises are ed by a land- 
lord for|occupation by members of his 
family or other persons who are dependent 
upon him then that occupation is regard- 

as thẹ occupation by the landlord. But 
one must remember that the requirement 
must be by the landlord though it may be 
for occupation by himself or by members 
of his family. If the requirement of the - 
is not proved, whether for him 
or the members of his family, 
condition mentioned in Sec. 19 
not satisfied. 


must now proceed to enumerate 
sitions which can be said to have ' 
ablished by the various decisions 
have taken the opportunity of 
ing so far: 





tion 18 (1) ) 

else. 
2 e words “for occupation by him- 
not restrict the proposed occupa- 


tion to|the occupation of landlord alone 
but may include the occupation by mem-|. 


mdant of the 
landlord the requirement for his occupa- 
tion may be the requirement by the land- 


(4) a given case members of the 
family |of the landlord may not be joint 
in residence but the condition of the re- 
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quirement for Deepen by himself is 
satisfied if the members are joint in estate. 


(5) In a given case the landlord may be 
dependent upon a person for whose use 
and occupation the premises are sought 
to be recovered. In such a case the con- 
dition in Section 18 n (2) can be said to 
i i e shown that it 









(8) Even if emotionally the 
feels that a relation of his, such as his 
daughter or son-in-law, should stay with 
him, it can be renaren as the 
ment by the landlord of the premises for 
occupation by himself. 

(7) In case of non-residential premises 
if the landlorď’s interests are shown to be 
linked with the occupation of those pre- 
mises by some one, for whom he is seek- 
ing the possession of the suit premises. 
such as a partner. then it can be said 
that the uirement of the landlord for 
Gerupation By himself is established with- 
in the meaning of Section 18 (1) (g). 


(8) If there is a moral or legal obliga- 
tion on the landlord to provide accommo- 
dation to a particular person then the re- 
quirement by the landlord for occupation 
of that person may squarely fall under 

‘Section 18 (1) (g) of the Bombay Rent 
Act. ` 
_ 22. Underlying the above propositions 
is the basic fact that the requirement is 
by the landlord and not by somebody 
alse on his behalf. It mey be the require- 
- ment for somebody else but not by some- 
body else. In all cases the requirement 
must be by the landlord himself. It is also 
implicit in the above propositions which 
have emerged from the examination of 
the various cases that there must be a 
nexus between the interests of the land- 
lord and the. occupation of the premises 
by himself or by somebody else. If there 
is no nexus of the interests of the land- 
lord with the occupation of the premises, 
then the condition mentioned in S. 18 (1) 
(g) cannot be said to have been fulfilled. 
eaten 18 (J) (g) says that the premises 
must be reasonably and bona fide re- 
quired by the Ha dod. The bona fide re 
quirement is in the first place a state of 
mind though it may be something more. 
t must, therefore, deposed to by the 
rson who is requiring the premises 
under: Section 18 (1) (g) namely, the land- 
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lord. If the landlord does not step into 
the witmess-box. to bring before the 
Court legal evidence for proving his re- 
quirement, then it cannot be said that he 
reasonably and bona fide requires thej 
penne as mentioned in Sec. 18 (1) (g) 

e landlord can delegate the authoritv 
to conduct a case but he cannot delegate 
the duty to depose. 

23. While examining the rival conten- 
tions of the parties. I have mentioned in 
sufficient detail the evidence that has 
come on record in this case. However, it 
would be useful if I enumerate again the 
facts which have been established. The 
respondent, who is the landlady. has not 
been examined in support of her case nor 
has she been examined as a witness on 
commission. On this ground alone thej . 
suit of the respondent ought to have been 
dismissed because the bona fide uire- 
ment which, as I have mentioned above 
is a state of mind and something more 
must be proved in this case. Ramanlal, 
the respondent’s son, is said to be her 
constituted attorney but that could only 
be for the purpose of conducting the case 
but his evidence cannot be substituted for 
the legal evidence of the landlady herself. 

24, Even if the material which -has 
been brought on record by the examina- 
tion of Ramanlal in support of the res- 
pondent’s case is considered, it does not 


show that: 
(a) the respondent is a dependent on 
Ramanlal or on. his business or that 


Ramanlal is depending on the respondent 
for his livelihood or on any part of her | 
income; 

(b) any interrelationship between the 
interests of the respondent and the oc 
cupation of the suit premises by Raman- 
lal exists; 

(c) that there is any obligation on the 
part of the respondent to provide accom- 
modation to Ramanlal (the will at the 
most speaks of provision of certain mone- 
tary assistance). 

Considering the facts and circum- 
stances which have been brought on re- 
cord in legal evidence I am satisfied that 
the case of the respondent does not fall 
under one or the other of propositions 
enumerated by me above. I have, there- 
fore, no hesitation in holding that the 
respondent has failed to prove the bona 
fide and reasonable requirement of the 
suit premises for occupation by herself or 
for any other person within the meaning 
of Section 18 (1) (g) of the Bombay Rent 
Act. Therefore, the suit will have to be 
dismissed. : e : 


ee 
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25. In view of the fact that the suit is 
Hable to be Erea it roa un- 
necessary to r to the question of com- 
parative hardship. If, however, that ques- 
tion is-to be decided, I am inclin to 
agree with the finding of the learned a 
pellate Judge who has by decreeing the 
suit for part of the premises only struck 
a just balance between the hardship that 
may be caused to Ramanlal and to the 
petitioners, ` f 

26. In the result, this petiton must 
succeed. The decree pass by the learn- 
a ra 

j o. 19 of 1 is set aside 
and the decree 
Judge of the Court of Small Causes in 

egular Civil Suit No. 8146 of 1974 is 


restored. On the facts and circumstances. 


of the case, however, the parties shall 
bear their own costs in all the Courts. 
Petition allowed. 
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` DESHPANDE, J. 

Putalabai Lakhu -Pawar and-others, Ap- 
pellants v. Shiva Dhondi Pawar and 
others, Respondents, 

Second Appeal No. 19 of 1978, D/- 
26-2-1980. 

(A) Bombay Prevention of Fragmenta- 
tion and Consolidation of Holdings Act 
(62 of 1947), S. 81 (1) — Bar of the section 
is attraeted only if the land is allotted 
under the Act. (Para 8) 

(B) Bombay Prevention of Fragmente- 
tion and Consolidation of Holdings Act 
(62 of 1947), S. 7 — Notice under S. 6 (2) 
not issued — Bar under this section on 
transfer of fragment is not attracted. 

(Para 9) 

B. Y. Deshmukh, for Appellants; R. S. 
Samant, for Respondents. 

JUDGMENT :— One Lakhu Rala 
Pawar was the owner of the suit land bear- 
ing Gat No. 358 admeasuring 1 acre 25 
guns situated at village Vahagaon in 

arad Tahsil of Satara district. 23-6- 
1964, Lakħu sold this land to both the 
defendants-for an amount of Rs. 700/- 
(vide Ex. 46). On the same day the defen- 
dants executed another agreement Ex. 41 
in favour of Lakhu agreeing to reconvey 
the land to Lakhu for the same amount 
after the end of the year after repayment 
of the amount. 

2, This transaction was validated 
under Section SIAA of the Bombay Pre- 
vention of Fragmentation and Consolida- 


KX/KX/F870/80/KSS/RSK 


a 


Putalabai v.. Shiva 


passed by the Additional ` 


Bom, 9: 


tion of Holdings Act, 1947 (hereinafter 
agate to = the = sea A a 
y paying pres penalty. 
I ‘stalk point out that this validation was 
also not at all necessary in case. 
After the death of Lakhu all his heirs and 
legal representantes who are plaintiffs 1 
to 8 in this suit gave a notice dated 3-1- 
1968 to the defendants for reconveyance 
of the land after offering the amount of 
Rs. 700/- to them. Both the defendants 
declined and hence the plaintiffs filed this 


suit. 
` 8. The defendants, inter alia, resisted. 
tho suit on the ground that it is a frag- 
ment under the gmentation Act and 
that is only the point which survives in 
this appeal and we are not concerned witb 
the other contentions that were raised. 
4. After considering the evidence and 
the legal position the learned trial Judge 
held that there was an t to resell 
the property and that the plaintiffs were 
entitled to specific performance. He held 
further that the suit was tenable even in 
view of Section 31 of the Fragmentation 
Act. Consequently he passed a decree in . 
favour of the plaintiffs for per- 
formance and ancillary reliefs. 
5. Being aggrieved the defendants 
preferred Civil Appeal No. 152 of 1971 in 
the District Court at Satara. The learned 
District Judge who heard the appeal 
reversed the finding of the trial Court 
and held that the contract was unenforce- 
able in view of the provisions of the 
Fragmentation Act and so he allowed the 
appeal and dismissed the plaintiffs’ suit - 
but directed the parties to bear their own 


costs, 

6 Feeling aggrieved the plaintiffs 
have preferred this second appeal. 

7. In order to attract the bar of S. 8] 
of the Fragmentation Act, the holding 
must have been allotted under the Frag- 
mentation Act, The relevant provisions -of 
Section 31 (1) of the Fragmentation Act 
run as follows:— 

“3L (1) Notwithstanding anything con- 
tained in any Jaw for the time being in 
force, no holding allotted under this Act, 
nor any part thereof, shall save as other- 
wise provided in this section— 

(a) be transferred, whether by way of 
sale (including sale in execution of a de- 
cree of a Civil Court or for recovery of 
arrears of land revenue or for sums re- 
coverable as arrears of land revenue) or 
by way of gift, exchange, lease, or other- 


Wise; Or 
(b) be sub-divided, whether under a 
decree or order of a Civil Court or any 
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other competent authority, or otherwise, 
so as to create a fragment, 

without the previous sanction of the Col- 
lector. Such sanction shall be given by the 
Collector in such circumstances and sub- 
i ld pre- 


8. It will, therefore, be seen that in 
order to attract the bar of the section, the 
holding must have been allotted under 
this Act. There is nothing in the instant 
case to show that the suit land was a 
holding allotted to the defendants under 
this Act. On the admitted facts the suit 
Jand cannot be a holding allotted under 
the Fragmentation Act to the defendants 
because Lakhu executed a sale deed of 
the suit land to the defendants privately. 
The provision of allotment is laid down 
in Rule 11 of the Rules framed under the 
Fragmentation Act. So all these provisions 
clearly go to show that the suit land is 


not a holding allotted under this Act and, > 


therefore, the bar under Section 81 of the 
Fragmentation Act cannot be attracted. 
Both the Courts below have proceeded 
on the assumption that this section is ap- 
plicable and both of them have not taken 
into consideration the wording used in 
the section and that is why both of them 
have fallen in error. 

9. The only other section which pro- 
hibits transfer is Section 7 (1) of the 
Fragmentation Act and it runs as fol- 
lows:— 

“7. (1) No person shall transfer any 
fragment in ect of which a notice has 
been given under sub-section (2) of Sec- 
tion 6, except to the owner of a con- 
tiguous survey number or recognised sub- 
division of a survey number.” . 
{This provision clearly goes to show that 
ithis bar fs attracted only if a notice is 
given under sub-section (2) of Section 6 
jof the Fragmentation Act. It is not the 
‘contention in this case that any such 
notice was given under sub-sec. (2) of Sec- 
tion 6 of the Fragmentation Act. The mere 
fact that this land is entered as a frag- 
ment in 7-12- extract does not prohibit 
the transfer of the land under the Frag- 
mentation Act. I have so far pointed out 
that there are only two provisions in the 
Act inhibiting transfers of the fragments 
- and I have so far pointed out that none of 
these two provisions are applicable in the 
instant case and so there can be no bar 
under the Fragmentation Act for enfore- 
ing the agreement of reconveyance. 

10. Mr. Deshmukh appearing for the 
appellants invited my attention to sub- 
section (3) of Section 31 of the Fragmen- 
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tation Act. Therein it is clearly laid down 
that “nothing in sub-section (1) shall: alse 
pend: 1o any land which is to be trans- 


(iii) xx xX XX XX xx 


(iii) to an agriculturist or agricultural 


ourer, in its entirety 


It will therefore be seen that even if the 
land is a holding allotted under this Act, 
the provisions of sub-sec. (8) (iii) of See- 
tion 31, make it clear that the bar will 
not apply if the transfer is to an agricul- 
turist or agricultural labourer. The learn- 
ed District Judge has proceeded to ob- 
serve that the present appellants are not 
culturists, Mr. Deshmukh urged that 
finding is incorrect and I am in 
agreement with Mr. Deshmukh on this 
point. It is clear from the description 
iven in the plaint that plaintiffs 1 to 4 
ave styled themselves aş agriculturists 
and this averment in the plaint is not at 
all controverted in the written statement 
and, hence it must be taken to be an ad- 
mitted fact that the plaintiffs 1 to 4 wha 
are widow and sons of Lakhu are agricul- 
turists and, therefore, by virtue of sube 
section (8) (iii) of Section 81, a transfer 
in their favour does not fall within the 
mischief of Fragmentation Act. Looking 
at the matter from any point of view I do 
not see any reason why a shoul 
not be passed in favour of the plaintiffs. 
Miss Samant urged that this cannot be 
done under the Fragmentation Act, but} 
have so far pointed out that the provi- 
sions of the Fragmentation Act are not 
applicable in the first place and even if 
applicable sub-section 6) (iii) of Sec. 31 
clearly enables such a transfer to an 
agriculturist and plaintiffs 1 to 4 are agri- 
culturists. 


1L. Thus the appen deserves to be 
allowed and the decision of the lower 
appellate Court deserves to be set aside 
and that of the trial Court deserves to be 
restored. Hence I allow the appeal, set 
aside the judgment and decree of the 
lower appellate Court and restore the 
judgment and decree of the trial Court 
throughout, with no order as to cosis in 
the peculiar circumstances `of this case. 


Appeal allowed. 
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CHANDURKAR AND KOTWAL, JJ. 
Ashok Srichand Kewalramani, Petitioner 


v. Municipal Corporation of City of. 


Poona and another, Respondents. 

Special Civil Appln. No. 885 of 1976, 
D/- 20-2-1980. 

Bombay Provincial Municipal Corpora- 
tions Act (59 of 1949), S. 406. (2) (e) 
Rateable value — Appeal against — 
Limitation commences m receipt of 
bill of demand and not from rejection of 
eomplaint against rateable value. 

An appeal challenging the determina- 
tion of rateable value can be filed after 
a bill of demand demanding property tax 
is received by the appellant. Property tax 
is assessed on the basis of rateable value 
determined by the Corporation. In such 
a it aan be futile F challenge a bi 
of demand in respect of property: tax 
the rateable value is not enged. That 
is why provision seems to have been made 
that it will be open to the appellant to 
challenge the determination of the rate- 
able value even after the bill of demand 
is served on him, the only condition then 
being that the amount demanded by way 
of tax will have to be d ted with the 
Commissioner. The ve ct that such an 
à can be filed after the bil of 

emand is presented will mean that the 
eause of complaint is the receipt of the 
bill of demand. If that is the cause of 
complaint, then the limitation for such 
aw appeal will commence from the re- 
ceipt of the bill of demand. (Para 9) 


M. C. rng Pe for Petitioner; A: C. 
Agarwal, for Respondent No. 1 
CHANDURKAR, J.:— The question 
which is involved im this petition is whe- 
ther the limitation for an appeal filed 
under Section 406 of the Bombay Pro- 
vincial Municipal Corporations Act, 1949 
(hereinafter: referred to as “the Act”) 
against a bill of demand, in which the 
owner of the property also challenges the 
determination of rateable value, com- 
merces from the time when the com- 
plaint of the owner against the rateable 
valus is rejected by the Commissioner. 


2. The petitioner is the owner of a 
Pimialow within the limits of the Muni- 
cipal Corporation of Poona, The Muni- 

ipal Authorities determined the rateable 
value of the bungalow at Rs. 8640/- on 
18th July 1968 after the Assessor rejected 
the complaint filed by the penhoner 
challenging the proposed rateable value. 
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Thereafter on 14th Aug. 19868, the peti- 
tioner received a bill of demand demand- 
ing general property tax and conservancy 
tax as well as education tax computed on 
the basis of the rateable value of Rupees 
8640/-. Or 28th Au, 1968 the ti- 
tioner filed an appeal under S. 406 of the 
Act before the Small Cause Court, Poona, 
The memo of appeal which is before us 
shows that the rateable value of Rupees 
8640/- was expressly challen and 
indeed, that is the main challenge in 
the appeal because, according to the peti- 
tioner, the rateable value should have 
been determined on the basis that ` the 
rent of the premises was only Rs. 750/- 
and that the rateable value was liable to be 
fixed at Rs. 3000/-. This appeal came to 
be dismissed by the Small Cause Court 
on the ground that it was barred by 
limitation. An appin made by the 

titioner for condonation of delay on the 

oting that the appeal should be treated 
as one against the order dated 18th July 
1963 by which the objections to the deter- 
mination of rateable value raised by the 
petitioner were rejected by the Assessor 
was also rejected by the Small Cause 
Court. It was the case of the petitioner 
before the Small Cause Court that the 
appeal was competent and that in the 
appeal he was entitled to challenge the 
rateable value also, 


2. The petitioner then filed a second 
appeal against the order of the Small 

ause, Court as provided by S. 411 of 
the Act. The Assistant Judge, Poona, who 
dismiss ee e Epoca fook ihe view: thal 
the appeal fil y the petitioner was 
against the determination of rateable 
value and even though the Corporation 
has raised an objection on the ground of 
limitation immediately, the petitioner had 
taken about 3% years to file the applica- 
tion for condonation of delay. The Assist- 
k Judge seems i paris the ae 

at a composite ap enging e 
bill of demand as well as the rateable 
value was not competent. The present 
petition is now filed by the petitioner 
challengi g the orders made by the As- 
sistant Tac ge and the Small Cause Court. 


4. Shri ag ee appearing on behalf of 
the petitioner has relied upon the provi- 
sions ofS. 406 (2) (e) of the Act and it is 
contended that in the appeal filed against 
the bill of demand, the petitioner could 
also challenge the determination of rate- 
able value and having regard to the pro- 
visions of S. 406 (2) (e), such an appeal 
filed within a period of 15 days from the 
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receipt of the bill of demand would be 
perfectly within limitation. 

5. Shri Agarwal on behalf of the Cor- 
poration has, however, contended that an 
ape in which the rateable value is 

allenged must be filed only within 15 
days from the date on which the com- 
plaint of the owner against the deter- 
mination of rateable value has been re- 
jected by the Commissioner and, there- 
fore, according to the learned Counsel, 
the appeal, which was directed against the 
bill of demand, in so far as the challenge 
to the rateable value is concerned, could 
still bè held to be barred by limitation. 

6. In order to decide these conten- 
tions, it is necessary to refer to the pro- 
visions of S. 406 of the Act and some 
provisions in Chap. VIII in the Schedule 
to the Act. Under R. 15 of the Taxation 
Rules in Chap. VIII of the Schedule to 
the Act, the Commissioner is required to 
ae public notice of a day, not pains 
ess than 15 days from the publication o 
such notice, on or before which com- 
plaints of the amount of any rateable 
value entered in the ward assessment- 
book will be received in his office. R. 16 
deals with time and the manner of deal- 
ing with complaints of valuation. R. 17 
requires intimation by notice to the com- 
plainant of the day, time and place when 
and whereat his complaint will be in- 
renro R. 18 then provides as fol- 
ows:— 


“18. (1) At the time and place so fixed 
the Commissioner shall investigate and 
dispose of the complaint in the presence 
of the complainant, if he shall appear and 
if not, in his absence 

(2) 

(8) When the complaint is disposed of, 

the result thereof shall be noted in the 
book of complaints kept under R. 17 and 
any necessary amendment shall be made 
in accordance with such result in the as- 
sessment-book.” 
It is not in dispute that the hearing grant 
ed to the petitioner by the eee 
of the ration on 18th July 
1968, on which day the complaint of 
the petitioner was also disposed of, was in 
accordance with the provisions of R. 18. 
That was, therefore the date on which the 
complaint against rateable value made by 
the petitioner was disposed of and it is 
not in dispute that if the petitioner, had 
to file an appeal barely against this order 
rejecting his complaint, that should 
necessarily have been filed in 15 
days. from 18th July 1968... 


eee e are 
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7. Section 406 as it was in force at the 
material time in 1968 read as follows:— 

“406. (1) Subject to the provisions here- 
inafter contained, appeals against any 
rateable value or tax fixed or charged 
under this Act shall be heard and deter- 
mined by the Judge. . 
; (2) No such appeal shall be heard nn~ 
ess— 

(a) it is brou 
after the accru 
plaint; 

(b) in the case of an appeal against a 
rateable value a complaint has previously 
been made to the Commissioner as pro- 
vided under this Act and such complaint 
has been disposed of; : 

(c) in the case of an appeal against any 
tax in respect of which provision exists 
under this Act for a complaint to be 
made to the Commissioner against the 
demand, such complaint has previous- 
ly been made and disposed of; 

(d) in the case of an appeal against any 
amendment made in the assessment-book 
for property taxes during the official year, 
a complaint has been made by the person 
aggrieved within fifteen days after he 
first received notice of such amendment, 
and his complaint has been disposed of; 

(e) in the case of an appeal against a 
tax, or in the case of an appeal made 
against a rateable value after a Bill for 
m property tax asseessed upon such 
value has been presented to the appel- 
lant, the amount claimed from the ap- 
pellant has been deposited by him with 
the Commissioner.” 


8. Under sub-sec. (1) of S. 406 of the 
Act, the appeal against the rateable 
value or the tax fixed or charged under 
the Act is to be heard by the Judge of 
the Small Cause Court. Cl. (a) of sub- 
sec. (2) indicates that the appeal has to 
be filed within a period of 15 days from 
the accrual of the cause of complaint. 
Cl. (b) deals with a specific case where 
an appeal has been filed against rejection 
of a complaint regarding determination 
of rateable value and rateable value de- 
termined by the Corporation cannot be 
challenged in appeal unless a complaint 
has been previously made to the Commis- 
sioner as pa by the Act and such 
complaint has been disposed of. One of 
the conditions which is prescribed by 
cl. (e) of S. 406 (2) is that whére the ap- 
peal is against a tax or where an appeal 
is made against a rateable value after 
the bill for any property tax assessed on 
such such value has been presented to 
the owner, the appeal will not be heard 


t within fifteen days 
of the cause- of com- 
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unless the amount claimed from the ap- 
ellant has been deposited by him with 

e Commissioner. The petitioner is 
he vily relying on cl. (e) and it is con- 
tended that a composite appeal challeng- 
ing a bill of demand demanding a tax as 
well as the rateable value on the basis of 
which the tax has been assessed is main- 
tainable subject to the condition that the 
amount of the tax is deposited by the 
owner or the appellant with the Commis- 
sioner. 

9. On a proper reading of cl. (e) of 
sub-sec. (2) of S. 406 it also appears to us 
that an appeal challenging the determina- 
tion of rateable value can be filed after 
a bill of demand demanding property tax 
is received by the appellant. Popy tax 
is assessed on the basis of rateable value 
determined by the Corporation. In such 
a case, it will be futile to challenge a bill 
of demand in respect of property tax if 
the rateable value is not challenged. That 
is why provision seems to have been 
made that it will be open to the appellant 
to challenge’ the determination of the 
rateable value even after the bill of de- 
mand is served on him, the only condi- 
tion then being that the amount demand- 
ed by way of tax will have to be deposit- 
ed with the Commissioner. The very fact 
that such an appeal can be filed after the 
bill of demand is presented will mean 
that the cause of complaint is the receipt 
of the bill of demand. If that is the cause 
ef complaint, then the limitation for such 
an appeal will, in view of the specific 
provisions in cl. (a) of S. 406 Gr com- 
oe from the receipt of the bill of de- 
mand, 


10. It is difficult to accept the argu- 
ment advanced on behalf of the Munici- 
pal Corporation that even when in an ap- 
peal filed after the bill of demand is re- 
ceived rateable value is permitted to be 
challenged, the limitation would still 
commence the time when the com- 
plaint against the rateable value is re- 
jected by the Commissioner. The scheme 
of S. 406 (2) appears to us be very clear. 
While there is nothing to prevent a per- 
son from eee determination 
of rateable value ediately after his 
complaint against rateable value has been 
rejected, he can also challenge the deter- 
mination rateable value after the bill 
of demand is served on him. In the first 
case, the cause of compen will be the 
rejection of the complaint against the 
rateable value by the Corporation; in the 
second case, the cause of complaint will 
be the receipt of the bill of demand. The 
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- additional condition. of the amount of the 


demand being required to be deposited 
before the appeal is heard will apply only 
in the second case because where an ap- 
peal iş filed only against an order deter- 
mining rateable value before the tax is 
assessed and the bill of demand is issued, 

question of depositing any 
tax. As already pointed out, we are con- 
cerned with the provisions of S. 406 (2) 
as they were in force in 1968 and the 
amendments in 1975 do not become 
material. The learned Assistant Judge and 
the learned Judge of the Small Cause 
Court were, therefore, clearly in error in 
bolding that the appeal filed by the peti- 
tioner was barred by limitation. This view 
was based on a misconstruction of the 
provisions of S. 406 of the Act Their 
orders are, therefore, liable to be quash- 
ed. Consequently, the impugned orders 
of the Small Cause Court, Poona, dis- 
missing the appeal of the petitioner as - 
barred by limitation and the order of the 
Assistant Judge confirming that order are 
quashed. À 


11. The appeal will now stand remit- 
ted to the Small Causé Court for a proper 
decision according to law. The Small 
Cause Court will now decide afresh the 
application filed by the petitioner before 
it seeking permission to lead evidence in 
suppor of his contention that the rateable 
value has not been properly determined. 
Rule absolute with costs. 

Ordered accordingly. 
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MASODKAR AND RELEF, JJ. 
Tarabai Bhimgonda Patil and others, 
Appellants v. Babgonda Bhau Patil and 
others, Respondents. 
Second Appeal No. 579 of 1971, 
13-2-1980. 


` Hindu Law — Adoption — Adoption of 

married person — Son conceived prior to 
adoption. but born subsequently — Date 
of birth and not conception being rel- 
evant son is entitled to inheritance in ad- 
optive family. 


In the case when the adopted son is a 
married person, the child born after the 
date ‘of birth during the continuance of 
such a wedlock would be the child born 
in the adoptive family with all the rights 
and privileges in that family. AIR 1918 
Bom 168, Rel. on; AIR 1964 SC 510, Dis- 
ting. (Para 11) 
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When the adoption is of the married 
person, by reason of that both the hus- 
band and wife enter the adoptive family. 
If this be the Shastric law, which is not 
in doubt or dispute, it follows that. the 
issue born after the adoption would be 
born to the persons, that is, the father 
and mother, who are the members re- 
cognised and properly admitted in tha 
adoptive family. The fact of earlier con- 
ception, does not affect this ition be- 
cause what is relevant is e date of 
birth for determining the ties of the post~ 


adoption-born-child with regard to the. 


family in which he is supposed to be 


born, (Para 7) 
Cases Referred ; Chronological Paras 
AIR 1966 SC 984 ` 10 
AIR 1964 SC 510 10 
AIR 1956 Nag 98 ? 
AIR 1937 Lah 784 8 


_ ATR 1924 Mad 677: ILR 47 Mad 706 8 
ATR 1918 Bom 168: ILR 42 Bom 547 
3, 4,9 
(1909) ILR 33 Bom 669 7 
H. D. Gole with B. G. Vaidya, for Ap- 
pellants; P. L. Naik for M. A, Rane (for 
Nos. 1 and 2 (A) fo 2 (H)) and. M. A. 
Garud (for Nos, 4 to 8), for Respondents, 
MASODKAR, J.:— This is the original 
plaintiffs’ appeal that questions the, con- 
current judgments rendered by the 
Courts below in the, suit initiated by 
them for the purpose: of recovering pro- 
perty on the basis that upon the death 
‘of one Bhau Anna Patil on August 13, 
1958, the plaintiffs inherited the same as 
the nearest heirs of the deceased. This 
entitlement was based on some undis- 
puted facts and upon certain disputed 
controversy. 


2. The claim to the nearest heirship 


to the deceased Bhau Anna Patil was 
based on the following genealogy :— 


SAVANTA 
: | ; z 
j zl l 
A Lazman Ramgonda 
Wied ts in 1912) { i 
Kansabsi Bhimgonda Ramgonda 
Bhau (Pitt. 1) (Pl 
(Adeption on 
6.1912) Nemgonda 
(Died on (Died 
mea gis isgueless), 
oa ary 
(Deft, 1) 


The plaintiffs set up the claim that may 
are the only sons in the family claiming 
through Laxman and upon the death of 
Bhau, would be entitled to inherit al 
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the estate. of Bhau, They sought to ex« 
clude defendant No. 1 Babgonda from 
the family on the basis that Babgonda 
was born prior to the date of adoption, 
that is, prior to June 26, 1912 and, there- 
fore, Babgonda would not be entitled’ to 
succeed to Bhau, he being the member 
of the natural family prior to the adop« 
tion of Bhanu, 


3. On the controversy, both the Courts 
below found concurrently that Babgonda 
was born not prior to June 26, 1912 buf 
on October 10, 1912, as is evidenced by 
the certified copy of the extract of the 
Birth Register produced at Ex, 172. How- 
ever, they accepted that on the basis of 
this date of birth, Babgonda was con- 
ceived while the adopted Bhau was still 
the member of his natural family. Ap- 
plying the decision of this Court in Advi 
Fakirappa v., Fakirappa Adiveppa, (1918) 
ILR 42 Bom 547: (AIR 1918 Bom 168) 
the two Courts below dismissed the suit 
holding that Babgonda was entitled to 
inherit the property left by Bhau Anna 
Patil - 

4. On the aspects of facts, Mr. Gole, 
has ‘strenuously argued that the Courts 
below have committed errors of law in 
concluding the facts in this manner plac; 
ing reliance on the certificated entry of 
the Birth Register produced at Ex, 172, 
particularly when it was shown by the 
plaintiffs that there was everything to 
doubt about its genuineness, and he has 
referred to the letters produced af 
Exs. 186 and 187 for contending that as 
the original was not produced, the entry 
at Ex, 172 could not have any probative 
value. In the submission of the learned 
counsel, this is an error of law and the 
judgments are liable to- be reversed, 
Secondly, it was submitted that defen- 
dant No. 1 did not enter the witness box 
and an adverse inference ought to have 
been drawn, particularly because on the 
earlier occasion before the Revenue 
Authorities he had given an admission 
and unless that admission was explained, 
the Courts below were not right,- firstly, 
in not drawing the adverse inference and, 
secondly, in not giving effect to the said 
admission. For this reason, according to 
the learned counsel, the Judgments ara 
imfirm, Lastly, it was contended that the 
judgment of this Court rendered in Advi 
Fakirappa’s case (AIR 1918 Bom 168} 
(supra) should be reconsidered, for if 
does not lay down the correct legal rules, 


5. Now, as far as the first two aspects 
are concerned, in our considered judg- 


_ment, they do not raise any question of 
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law, Whether a particular person was 
born prior to a particular date is a pure 
question of fact. In this case, the issue 
of fact was as to whether prior to the 
date of adoption, that is June 26, 1912, 
defendant No. 1 Babgonda was born, 
Such a question has to be decided on the 
basis of the evidence tendered by the 
parties. No doubt, the drawing of an ad- 
verse inference against a party is a rule 
of evidence, but, nonetheless, a rule for 
the purpose of appreciating and deciding 
the controversy. The plaintiffs having 
come to the Court with the case that de- 
fendant No. 1 Babgonda was born prior 
to June 26, 1912 had to discharge the 
onus in establishing that fact. The non- 
examination of defendant No. 1 Bab- 
gonda in such a controversy can hardly 
substantiate the plaintiffs’ case, for de- 
fendant No. 1 whose date of birth is in 
issue can hardly be the person who can 
possess the knowledge about the date of 
his own birth, He can at the most be a 
witness to ancillary and accessory facts, 
The non-examination of. defendant No. 1 


in such a controversy would not entail. 


drawing of any adverse inference. Mr, 
Gole is not right that in the earlier pro- 
ceedings before the Mahalkari, about the 
fact in issue in the present controversy 
there is any admission given by’ defen- 
dant No. 1 Babgonda. The statement be- 
fore the Mahalkari, which is reproduced 
in the trial Court’s judgment in para- 
graph 9~is not categorical nor can it be 
an admission at all of the fact that Bab- 
gonda had admitted that he was born 
prior to June -26, 1912. In fact, in that 
statement there is no reference to the 
date of birth, which is in issue in the 
present controversy. The statement as= 
serts in the context as to when Bhau 
Anna Patil died and who is the heir of 
Bhau Anna Patil. The deponent has as- 
.serted in the said statement that he is 
the son of the deceased Bhau Anna Patil, 
since prior to adoption, but it is appa- 
rent, if the statement is read in the con- 
text, that the deponent has stated that 
Bhau Anna Patil was his father who was 
taken in adoption before 40 years by 
Anna Savant and at the time of the ad- 
option, the deponent was just a child and 
Bhau Anna Patil is dead and at the time 
of the death, he left no heir as his wife 
was also dead and the deponent himself 
is the only son. In our view, at the most, 
this is a mere assertion of a status claim- 
ing right and entitlement of the son of 
Bhau Anna Patil and is not- an admission 


with regard to a particular date of birth, 
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Such a statement, therefore, cannot be 
conclusive of the fact in issue about the 
present controversy, more so when it is 
the plaintiffs who have come with 
a particular case that Babgonda was born 
prior to June 26, 1912 and they are call- 
ed upon to establish the same, 

6. Now, turning to the other aspect, 
the matter rests purely in the realm of 
appreciation of evidence and both the 
Courts below have appreciated the evi- 
dence and rightly concluded that Ex, 172, 
which is the certified copy of the birth 
certificate, can be acted upon, Good rea- 
sons exist to act upon that certificated 
entry, particularly because a summons 
was taken out to produce the original 
and the public officials reported the 
non-traceability of the Register, Mere- 
ly because the plaintiffs produced the 
two letters at Exs. 186 and 187, the certi- 
ficated entry cannot be ignored, There is 
yet another document which goes to sub= 
stantiate the date of birth borne out by 
Ex. 172 and that is the gift-deed pro- 
duced at Ex. 155, In the said gift-deed, 
Bhau Anna Patil has stated that he was 
given in adoption in 1912 and at that 


“ time his wife was in 7th or 8th month 


of the pregnancy. This gift-deed is of 
August 10, 1949. This narration in the 
gift-deed made by Bhau Anna Patil 
clearly goes to show that at the time of 
the adoption, Babgonda was in the womb 
of his mother and was not born and 
must have been born, as is concluded by 
both the Courts below on the basis of 
Ex. 172, on October 10, 1912. We see no 
reason to take any other view of the 
facts in this regard, 


7. Having concluded the facts in this 
manner, the short question that remains 
is whether for the purpose of succeeding 
or inheriting to the property of Bhau 
Anna Patil, Babgonda should be treated 
to have been born at the time of the con= 
ception or at the time of his actual birth, 
The rule in this regard, as far the prin- 
ciples of Hindu Law interpreted and ap- 
plied by this Court are concerned, ad- 
mits no doubt. Under the Shastric law of 
adoption, where a married person was 
given in adoption, such person’s son at 
the date of adoption did not lose tha 
gotra of his father, nor did he lose the 
right of inheritance in the family to 
which his father belonged prior to the 
adoption, though his mother, the wife of 
the adoptive person, passed to the adop- 
tive family on the basis that the husband 
and wife formed one entity and one 
body. (See Kalgavda v. Somappa, (1809} 


renee 
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ILR 33 Bom 669, and Babarao v, Babu- 
rao, AIR 1956 Nag 98). The legal result 
and effect, as conceived by the Shastric 
law, with regard to the adoption of. a 
married person are clearly to the effect 
that the adoption of a married person 
results in making the wife of such an ad- 
opted person along with him the member 
of the adoptive family. In other words, 
when the adoption is of the married per- 
son, by reason of that both the husband 
and wife enter the adoptive family. If 
this be the Shastric law, which is not in 
oubt or dispute, it follows that the issue 
born after the adoption would be born to 
the persons, that is, the father and 
mother, who are the members recognis- 
and properly admitted in the adoptive 
family. The fact of earlier conception, in 
our view, does not affect this position be- 
cause what is relevant is the date of 
birth for determining the ties of the post- 
adoption-born-child with regard to the 
family in which he is supposed to be 
born. We would like to treat it as a gene- 
ral rule that where both mother and 
father belong to a given family by rea- 
son of law or as a result of a particular 
permissible legal device like adoption, 
the issue born would belong to the 
family of its parents. We cannot but em- 
phasise. that the legal effect of the device 
of adoption is replacement of all ties 
from one family to another family in- 
volving all the break for all purposes 
with regard to the family in which the 
adopted son was initially born, This pro- 
cess of substitution of family by reason 
of adoption does not admit any doubt on 
the text of Hindu Law or on the decid- 
ed cases. From this it should follow as a 
corollary that whoever is born after the 
adoption to a married adopted son would 
e born in the adoptive family and not 
the family prior to his adoption. After 
all, adoption in law has dual effects as 
far as familial relations are concerned. 
These are of severance and of substitu- 
tion, severance from the family wherein 
the adopted son was born or to which he 
belonged and substitution of his in the 
adoptive family wherein he because of 
adoption was transplanted. Both of these 
have definitive legal consequences. What- 
ever belonged to earlier natural family is 
feft out then and there and whatever is 
or begets in the adoptive family is an- 
nexed, attached or acquired. This ap- 
plies to juridical as well as natural ef- 
fects, including the status of the pre- 
born and post-born offsprings, the former 


remaining in the earller family while the 
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latter being born in the adoptive family. 

8. Reliance placed by Mr. Gole on the 
specific doctrines with regard to the 
rights of Hindu coparceners in the mat- 
ters of alłenations and partitions and for 
that purpose taking the anterior point of 


‘conception as the beginning of the exis- 


tence of the coparcener can hardly ba 
treated relevant or decisive of the pre- 
sent question. These are the matters with 
regard to the specific subjects and wa 
find no difficulty in working out even 
these principles once we give effect to 
the fact that the date of birth is the deci- 
sive date with regard to the matters of 
inheritance in the adoptive family, For 
the purpose of other entitlement, like 
questioning alienations and claiming par- 
titions, the other doctrines would be ap- 
plicable, but that need not cloud the 
issue so as to find out in which family 
such a son is born, The matter can be 
looked into from different aspects so as 
to infer that the date of birth and not 
the date of conception should only be 
determinative in such matters, When the 
question of legitimacy of the son claim- 
ing paternity to a particular father is in 
issue, the pari materia principle is intro- 
duced by enacting the provisions of Sec- 
tion 112 of the Evidence Act having re- 
ference to the date of birth and not to 
the date of conception as determinative 
of the paternity of the son born during 
wedlock. These provisions are based on 
the pragmatic rule of prudence so‘as to 
protect the interest of the child so born, 
Offspring of a married couple by reason 
of the fact of the birth after marriage is 
treated to be of a legal parental of the 
husband unless it is shown that the par- 
ties to the marriage had no access to each 
other, It is obvious that those provisions . 
refer to the point of time of the birth of 
the child as decisive so as to render it 
that the child is 
the legitimate son of the man married to 
the woman, (See Palani v. Sethu, (1924) 
ILR 47 Mad 706): (AIR 1924 Mad 677). 
Once it is shown that a child is born 
during the continuance of a valid mar- 
riage, it is conclusive proof that such a 
child is the son of the woman’s husband. 
(See Thandi Ram v, Jagan Nath, AIR 
1937 Lah 784). The principle underlying 
Section 112 of the Evidence Act, which 
furthers the public and social policy so 
as to confer legitimacy on children born 
during the continuance of valid marri- 
ages, is a principle on which one can 
draw even to resolve such type of de- 
bates where the two points of. references 
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for the purpose of determining the right 
of inheritance dre being pressed in aid, 
one being the date of birth and the other 
being the date of conception. As a result 
of the proof of legitimacy, the right of 
inheritance just follows and for the pur- 
pose of determining legitimacy, the point 
of reference is the date of birth. By rea- 
son of that date, the rights in property 
are conferred on the legitimate child, 


9. As we have indicated above, tha 
transference brought about by the legal 
device of adoption has the effect of sub- 
stitution of all familiar ties from one 
family to another, including the effect, 
when the adoptee son is a married per- 
son, of grafting such a married person 
with his wife into the branch of the ad- 
optive family. Therefore, the marriage of 
both, that is, the adoptive son and his 
wife, is continued and is recognised for 
all purposes to be super-imposed and 
grafted into the adoptive family, We see 
no reason to treat the son born after 
such a graft not to be the part of the 
adoptive farnily but still treat him to be 
the part of the earlier family wherein 
his father had natural birth, That would 
lead to anomalies and inconsistency and 
some of them, which will be to the 
detriment of such children, have been 
imminently noticed by this Court in the 
case of Advi Bin Fakirappa v. Fakirappa 
Adiveppa, (1918) ILR 42 Bom 547: (AIR 
1918 Bom 168),- where this Court ruled, 
treating to be an exception to the gene- 
ral rule of jurisprudence, that in the 
interest of after-born child for all pur- 
poses of succession and inheritance his 
legal entity must be taken from the date 
of his birth, We think that it should be 
the general rule and not an exception be- 
‘cause of the very legal result of the 
graft effected by the device of adoption 
of a married person into another family. 
All atterborns, when the married are re- 
cognised in the adoptive family, would 
-be the members of that family with all 
the rights and privileges as such, 


10. The decision, on which Mr. Gole 
relied, of the Supreme Court, being Gur- 
amma v. Mallappa, AIR 1964 SC 510, is 
hardly in point, That was a case where 
the Court was considering the validity of 
the adoption itself on the basis of the 
prohibition set up to the effect that a son 
in the embryo of a co-widow should be 
treated as the son born in the family 
and, therefore, the. adoptive entitlement 
and capacity of the co-widow was affect- 
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ed. We do not see how this case assists 
in resolving the issue before us, for in 
the present premises, the. adoption is not 
in issue nor it is in dispute, On the other 
hand, while considering the matters of 
liability of tax under the provisions of 
the Income-tax Act, in the case of Sri- 
nivasan v. Income-tax Commissioner, 
ATR 1966 SC 984, the Supreme Court ob- 
served that the doctrine that Hindu un- 
divided family comes into existence from 
the date a son is conceived is not of uni- 
versal application and it applies mainly 
for the purpose of determining rights to 
property and safeguarding such rights of 
the son and the doctrine does not fit in 
with the scheme of the Income-tax Act, 
These observations indicate that the doc- 
trine has specific applicative value and 
not a general premise of the law and 
has to be applied to the specific matters 
within the doctrine itself. It does not fol- 
low from the doctrine that even though 
both the father and mother after con- 
ception have been transferred to a dif- 
ferent family, . the conceived child will 
retain its ties only by reason of prior 
conception in the prior family which did 
not exist for the purposes of his father 
and mother when it actually takes birth. 
On the other hand, the principle under- 
lying the doctrine will subserve by giv- 
ing it the specific application as to when 
the questions are in issue as to the en- 
titlement of the person so born in the 
given family and a point of reference 
has to be traced back in the very same 
family, there being meanwhile no legal 
transference and substitution by any 
other family, In the case of life, death 
is the certainty not so the birth. Birth is 
surely a biological event and, as far as 
evolution of human entity is concerned, 
is the apex phenomenal product of bi-sex 
relation. Conception and being in embryo 
is at the most beginning but not its full 
blossom, To be born is firstly to be bio- 
logically full and secondly free from the 
physical ties of the womb. As an entity, 
this physical delinking completes what 
begins in conception. Thus, though for 
certain specific purposes in law birth is 
traced back to its beginning, evidently, 
as an entity, human being is not born 
until its resurgence out of mother- 
ly womb. To be born is to be free. Time 
of that determines that date of the 
birth. Therefore, when we consider the 
legal premises we should consider and 
conceive the same primarily in the con- 


text of the biological event of the birth 
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‘and determine the point of reference for 

_the purpose of making the offspring the 
Tegal entity, Primarily, therefore, the 
date of birth should be determinative 
and specific doctrines should be available 
so as to refer back. the biological event 
of actual birth to the anterior point of 
conception for. working out the specific 
rights and privileges governed by the 
given doctrine, Therefore, only because 
there exists a doctrine under Hindu sys- 
tem of law wherein in certain cases the 
person is deemed to be born from the 
date of conception, it cannot be treated 
to be so in each and every case, The mat- 
ter has to be decided keeping in view alf 
other conflicting principles and arriving 
at a balanced synthesis out of them, 


11. For the reasons stated above and 





th all the rights and privileges in that 
family, 

12, In this view, we find no merit in 
any of the submissions of the learned 
counsel for the appellants, The appeal is 
dismissed with costs, $ . 

Appeal dismissed, 
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D. B, DESHPANDE, J. 

The Municipality of Trimbak, Appel- 
it v. Ramchandra Kisan ener, Respon- 

ent. 

Second Appeal No, 1154 of 1973, Di- 
15-2-1980. 

Maharashtra Municipalities Act (40 of 
1965), Sec.- 88 (f) — Property acquired 
by Municipality — Word ‘acquire’ must 
carry its ordinary meaning — It con- 
templates property acquired by private 
purchase also and not only that acquired 
under Land Acquisition-Act — Restric- 
tions on leasing cut would apply to such 
‘property also. (Para 5) 

V. M. Limaye, for Appellant; D. K 
‘Ghaisas, for Respondent, 

JUDGMENT :— The short question for 
decision in this appeal is whether the 
word “acquire” in this case means the 
acquisition by the defendant-Municipa- 
ity under the Land Acguisition Act or 
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whether it includes the acquisition by 
the defendant-Munivipality by way of 
private purchases also and this question 
arises in the following manner :— 


2. The plaintiff is the owner of City 
Survey Nos, 728, 729 and 730, situated 
within the Municipal limits of Trimbak 
in Nasik District, Immediately to tha 
south and east of the plaintiffs property, 
there are public roads and there are open 
spaces, in question, on the other end of 
that road, These open spaces also ara 
located within. the Municipal limits of 
Trimbak Municipality. These open spaces 
are being leased out by the Trimbak 
Municipality for the purpose of business 
stalls, The plaintiff has got his shops and 
a rice mill abutting on that road. Pre- 
viously, this road was a very narrow onā 
and the Municipal Council decided to 
widen the road and that is why it acquire 
ed many properties lying beyond that ` 
line and actually widened the road. Most 
of these properties were acquired by pri- 
vate purchases from different owners, 
The plaintiffs property is located in 
bazar area and to the east of the road 
in question, there is river-bed of river 
Godawari. The river-bed is covered by 
the Government by constructing .a slab, 
Jt appears that the Municipality wanted 
permission from the Government to lease 
out portions on this slab to businessmen, 
but the Government refused permission 
for- such leases, ‘Thereafter, the Munici- 
pal Council wanted to lease out portions 
from the public road, close to the slab 
on the west, thereby reducing the width 
of the road. It may be mentioned here 
that the properties were acquired by the 
Municipal Council for widening the road 
and even in this background, the Munici- 
pal Council wanted to lease out the open 
spaces 60 as to reduce the width of the 
road. The plaintiff alleged that if the 
Muncipal Council is allowed to lease out 
the portion of public street to private 
business, the width of the road would be 
reduced and would materially affect his 
business. Hence, he filed a suit for per- 
petual injunction against the Municipal 
Council restraining the Council from 
leasing out the open spaces for private 
business purposes, 


3. The defendant-Municipal Council 
resisted the plaintiffs claim. The Muni- 
cipal Council denied that the properties 
were acquired by it only for the pur- 
poses of widening the road. The Council 
denied that the Government refused per- 
mission for leasing out the portions on 
the slab, Similarly, the Council denied 
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that the open spaces that are being leas- 
ed out by it are portions of a public 
street, It denied that the plaintiffs right 
is being affected in any manner by way 
of obstruction. The Council contended 
that it had right to utilise its property 
in any manner within the limits of the 
Municipal Act that is applicable. 


4.. Issues were framed and evidence 
was led and thereafter, the learned trial 
Judge held that the plaintiff proved his 
right to use lands covered by the plots 
bearing serial Numbers 1 and 8 to 11 in 
Ex. 63. The learned trial Judge further 
held that the defendant-Municipal Coun- 
cil was unauthorisedly obstructing the 
same by constructing shops/stalls there- 
on and leasing out the same. The trial 
Court rejected the defendant’s contention 
that the members of the public who ars 
likely to be obstructed in taking their 
vehicles to the mill of the plaintiff are 
necessary parties to the suit. The learn- 
ed trial Judge held that the suit was 
properly valued and consequently he 
passed a decree in favour of the plaintiff 
and defendant was permanently restrain- 
ed from leasing out by auction or in any 
other manner, the land covered by plots 
bearing serial Nos, 1, 8, 9, 10 and 11 in 
Exhibit 63 and granted some other reliefs 
to the plaintiff. Being aggrieved by this 
decision, the defendant-Municipal Coun- 
cil preferred Civil Appeal No. 327 of 1972 
in the District Court at Nasik. The learn- 
ed appellate Judge practically concurred 
with all the findings of the trial Court 
except with respect to the finding on 
plot No. 1. Consequently, he allowed the 
appeal partly and deleted reference to 
plot No. 1 in the judgment and decree 
of the trial Court and confirmed the 
judgment and decree so far as the re- 


maining plots are concerned. He direct~ 


ed the appellant to bear the costs of the 
respondent, Being aggrieved by this deci- 
sion, the defendant-Municipal Council 
has filed this second appeal. 

5. The only question for my consis 
deration is about the meaning to be given 
to the word “acquire”, According to Mr, 
Limaye, appearing for the Municipal 
Council, if the Municipal Council acquir- 
ed the land under the Land Acquisition 
Act, then only the restriction of leasing 
out the plots is applicable. Moreover, if 
the land is acquired by private pur- 

es, there is no restriction against the 
Municipal Council from leasing out the 
pen spaces to the members of the pub- 
ic, I am unable to agree with this sub- 
mission made by Mr. Limaye. The word 
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meaning to the word “acquire” as urged 


by Mr. Limaye, the legislature could 
have made it clear in that behalf, and 
could have said that the restriction 
would apply to the lands secured under 
the Land Acquisition Act. Instead of do- 
ing so, the word “acquire” is merely 
‘used. The word “acquire” must carry its 
ordinary and simple meaning and it 
means that this acquisition may be in 
any way, namely it may be by private 
purchases or it may be by acquisition 
under the Land Acquisition Act and 
hence, if this meaning is once accepted, 
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JAHAGIRDAR AND SUJATA 
MANOHAR, JJ. 

Talakchand Jayachand Doshi and 
others, Appellants v. Bhaichand Gautam- 
chand Doshi and others, Respondents. 


Letters Patent Appeal No. 54 of 1976, 
D/- 16-1-1980. - 

(A) Limitation Act (86 of 1968), S. 30 (b) 
Art. 186 — Limitation under — Not 
shorter than limitation prescribed under 
Art. 182 of 1908 Act — Possibility of ex- 
tended time being available under Ss. 19 
and 20 of 1908 or provision. that de- 
cree shall- not be executed for twelve 
years as provided in S. 48, C. P. C. does 
not extend limitation under Art. 182 — 
Hence S. 30 (b) is not attracted. 


Clause (b) of S. 30 is not applicable to 
an execution application which was to be 
filed under old Art. 182 and which has 
now to be filed under Art. 136 of the new 
Act. This is so because period of limita- 
tion prescribed by Art. 136 of the new 
Act is longer than the period of limitation 
prescribed by Art. 182 of the old Act. 


The od of limitation prescribed by 
Art. 182 continues to remain three years 
or six years where there is a certified 
copy of the decree. peepee of the 
results which may follow from the part 
payment or the acknowledgment men- 
tioned in Ss. 19 and 20 of the old Act, the 
po of limitation prescribed -by the 
chedule continues to remain three years 


KX/KX/GS810/80/RSK 





20 Bom, 


or six years. It is no answer to this posi-’ 
tion in law to resort to the i 

S. 48 of the Civil P. C. and to contend 
that the period of limitation ultimately 


ets extended up to twelve years. 
(975) 77 Bom LR 479, Foll. Jud E - 


adye J. in F. A. No. 153 
12-8-75, Affirmed. (Para 8) 

(B) Limitation Act (86 of 1968), Art. 136 
— Instalment decree with default clause 
— Even on default decree-holder may 
full payment and ac- 


The right which is given to a decree- 
holder under a decree to enforce the pay- 
ment of the full decretal amount in de- 
fault of payment of any instalment is a 
right given to a decree-holder for his 
benefit. Although a default may take 

ace, he may treat the decree as still a 

ecree for instalments and he may pur- 
sue to execute his right to obtain the in- 
stalments as and when they fall due. AIR 
1950 Bom 188 (FB) and AIR 1966 SC 
1958, Rel. on. (Para 11) 


Cases Referred: Chronological Paras 


(1975) 77 Bom LR 479 7, 9, 10 
AIR 1968 Cal 280 10 
AIR 1966 SC 1958 11 
AIR 1950 Bom 188:52 Bom LR 250 (FB) 


D. M. Pinge, for appelam, K. J. 
Abhyankar with V. N. Damle, for Respon- 
dent No. 3. 

JAHAGIRDAR, J.:— This Letters Pa- 
tent Appeal seeks to challenge the order 


of Vaidya d dated 12th of Aug., 1975 by 
which he dismissed First Appeal No. 153 
of 1971 erred by the appellants in 
this appeal. The appeal before Vaidya J. 


arose out of an o assed in execution 
started by the respondents in this apponi 
The appellants are the judgment-debtors 
and having failed both before the execut- 
ing court and before Vaidya J., they have 
now preferred this Letters Patent peat 

2. In Special Civil Suit No. 60 of 1953 
filed in the Court of the Civil Judge, 
Senior Division at Solapur, one Bhai- 
chand Gautamchand Doshi obtained a 
decree based upon an arbitration award 
in the sum of Rs. 13,100. That decree 
provided that the defendants in that suit 
were to pay to the plaintiffs a sum of 
Rs. 18.100 with interest thereon from the 
date of the filing of the award which was 
26th of Nov., 1953. The decree provided 
for the payment of the decretal amount 
im monthly instalments of Rs. 250, the first 
of such instalment falling’ due within one 


er 
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month of the date of the filing of the 
award. The decree further provided that 


in default of payment of any six instal- 
ments the plaintiff was at liberty to re- 
cover the whole amount then due. A 
charge for the decretal amount was a 
on the residential house of the defend- 
ants. That house was situated at village 
Akluj in Malsiras Taluka of Solapur Dis- 
trict. On 16th Mar. 1954 an application 
for certified copy of the decree was made 
and the same was obtained on 22nd Apr., 
1954. It was then noticed that there was 
an error in the description of the pro- 

rty on which the charge had been 
ept. Therefore, an application for amend- 
ing the decree was made on 22nd of June,. 
1954. The decree was ultimately amend- 
ed on llth of Nov., 1954. In the mean- 
time Bhaichand died and his legal repre- 
sentatives had executed a Power of At- 
torney in favour of one Shantilal on 13th 
of Apr., 1954. They presented the certifi- 
ed copy of the decree for registration on 
10th of Feb., 1955. It may be noted at 
this stage that this is within three months 
of llth of November, 1954 on which date 
the amended decree come into exist- 
ence. Subsequently the legal representa- 
tives of Bhaichand assigned the decree 
in favour of one Kishorkumar Khushal- 
chand Rathod. 


3. On 10th of Dec., 1968 a Darkhast, 
being Special Darkhast No. 58 of 1968, 
was filed by the legal representatives of 
Bhaichand along with the assignee of the 
decree for recovering the decretal amount 
which was in balance at that time. At this 
stage we should also mention that be- 
tween 1954 and 1961 a sum of Rs. 7,900 
had been paid by the judgment-debtor 
from time to time and in Mar. 1961 the 
judgment-debtor had also acknowledged 
the amount which was due on the decree. 
By an order dated 7th of Dec., 1970, the 
learned trial Judge ordered the issue of. 

rocess under O. XXI, R. 66 of the Civil 

. C. which was See in First Ap- 
peal No. 153 of 1971. at appeal, as 
already mentioned above, was dismissed 
by Vaidya J. by his judgment and order 
dated 12th Aug., 1975. It is this order that 
is the subject-matter of challenge in this 
Letters Patent Appeal. 


4. Mr. Pinge, the learned Advocate 
appearing for the appellants who are the 
legal entatives of the original judg- 
ment-debtor, has raised sev points in 
this appeal. In the first place he contend- 
ed that the decree which undoubtedly 
required to be registered was not registei- 
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ed within the time mentioned in S. 28 of 
the Indian Registration Act. This conten- 
tion was based upon a misunderstandin 
of the contents of the certified copy 
the decree. When this was shown to Mr. 
Pinge he did not further press his sub- 
mission in that regard. 


5. The next contention urged by Mr. 
Pinge was that the Power of Attorney 
executed by the legal representatives of 
Bhaichand in favour of Shantilal who ulti- 
mately presented the decree for registra- 
tion had not been registered and authen- 
ticated as required by S. 38 of the Regis- 
tration Act. fi this is so, says Mr. Pinge, 
then it could not have been registered 
under S. 32 of the Registration Act. Ac- 
cording to Mr. Pinge, Section 32 requires 
that every document to be registered 
under the Act is to be presented at the 
proper registration oftice by, among 
others, the agent of such person duly 
authorised by a Power of Attorney execut- 
ed and authenticated in, the manner men- 
tioned in S. 33. S. 38 itself says, insofar as 
it is material to the facts of this case, that 
the Power of Attorney shall be recognis- 
ed if the principal at the time of execut- 
ing the Power of Attorney is a resident 
in any part of India in which the Regis- 
tration Act is applicable and if the Power 
of Attorney is executed before and au- 
thenticated by the Registrar or Sub- 
Registrar within whose District or Sub- 
District the principal resides. The Power 
of Attorney on which action has been taken 
in the instant case, says Mr. Pinge, shows 
that it has been executed before and au- 
thenticated by a Joaca Magistrate of 
Pune and not the Registrar or Sub-Regis- 
trar within whose District or Sub-District 
the principal resided at the time of the 
execution of the Power of Attorney. This 
is a point which has been raised for the 
first time in this appeal. It had not been 
raised either in the court of first instance 
or before vebi i: In our opinion, this 

int raises mixed question of law and 
acts some of which may arise under S. 10 
of the Registration Act. We are, there- 
fore, not entertaining this point which is 


being raised for the first time in this 
appeal. 
'6. The most substantive challenge 


which was made by Mr. Pinge to the 
maintainability of the Darkhast was one 
based upon the alleged bar of limitation. 
It is submitted that the Darkhast which 
was filed on 10th Dec., 1968 is hopelessly 
barred by time considered from any angle. 
The basis of this ent is that under 
the Limitation Act of 1963, ‘the period of 





DOF 
Bhaichanod .. A 27 Bom. 21 


limitation prescribed for an execution ap- 
ication under Art, 136 is twelve years. 
e starting -point of the period of limi- 
tation, in so as it is relevant for the 
paipore of this appeal, is the time when 
fault was made in making the payment 
of money as required by the decree. Mr. 
Pinge says that under the decree which 
is sought to be executed, the entire de- 
cretal amount became payable as soon as 
there were defaults in the payment of six 
instalments. According to him, such de- 
faults had taken place in the year 1954 
itself and, therefore, this execution ap- 
pon filed in the year 1968 is barred 
y time. Though there were part pay- 
ments from time to time up to the year 
1956 and though there was an acknow- 
ledgment in March, 1961, these part pay- 
ments and acknowledgment will not give 
any advantage to the decree-holder be- 
cause the Limitation Act of 1968 has done 
away with the provisions contained in 
Ss. 19 and 20 of the Limitation Act of 
1908. Under the said Sections of the Limi- 
tation Act of 1908, if part payment was 
made or if an acbiowledancet of the 
amount due was made, then a fresh period 
of limitation was available to the decree- 
holder. Under Ss. -18 and 19 of the Limi- 
tation Act of 1968, which are somewhat 
analogous to Ss, 19 and 20 of the Limita- 
tion Act of 1908, the benefit of a fresh 
period of limitation on account of part 
payment or of acknowledgment has been 
specifically excluded. The period of limi- 
tation, therefore, will have to be calculat- 


ed by ignoring the part payments and the 
acknowledgment made by the judgment- 
debtor. If this is done, says Mr. Pinge, the 


Darkhast application filed im the year 
1968 must be held to be barred by time. 


7. Then there was the further argu- 
ment of Mr. Pinge that the period of 12 
years which is provided by Art. 186 of 
the Limitation Act of 1963 is shorter than 
the period of limitation provided by 
Art. 182 of the Limitation Act of 1908. 
This has the effect of attracting the provi- 
sions contained in S. 30 (b) of the Limita- 
tion Act of 1963. If this is so then it was 
incumbent upon the decree-holder to pre- 
sent an application for execution within 
ninety days from the date of the com- 
mencement of the Limitation Act of 1963. 
This means that the execution applica- 
tion should have been presented before 
Ist of April, 1964. In support of these 
submissions Mr. Pinge relied upon the 
judgment of a Division Bench of this 
Court in Nagardas Chhotalal Shah v. 
Sardoolsingh Kanmal & Co., (1975) 77 
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Bom LR 479, which has held that the 
period of limitation provided under Arti- 
cle 183 of the Limitation Act of 1908 was 


longer than the od of limitation pro- 
ety Art. 186 of the Limitation Act 
o : 


8. All the submissions of Mr. Pin 
can be answered by considering in the 
first place as to whether the period of 
limitation prescribed under Art. 136 of 
the Limitation Act of 1968 is shorter than 
the period of limitation prescribed by the 
Limitation Act of 1908 as mentioned in 
cl. (b) of S. 80 of the Limitation Act of 
1963. Art. 182 in the S$ e to the 
Limitation Act of 1908 provided a period 
of. three years. for the execution of a de- 
oree or order of any, Civil Court not pro- 
vided for by Art. 188 or by S. 48 of the 
Civil P. C. 1908. Where a certified copy 
of the decree or order had been register- 
ed, the period was six years. In the third 
column of the said Schedule, the time 


from which period begins to run has been - 


menti . The column provides 
for the running of the time from differ- 
ent dates depending upon the situations 
envisaged in that column. The second 
column of the first Schedule of the Limi- 
tation Act of 1908, therefore, provided 
for E Ona of three years; or six years 
as in the present case where there is a 
certified copy of the decree. The period 
of three years or the period of six years 
cannot obuia be longer than the 
period of twelve years as provided under 
Article 186 of the n A of D 
Mr. Pinge’s argument is that if one rea 

Art, 182 along with Ss. 19 and 20 of the 
Limitation Act of 1908 it will have to be 
held that the period of limitation pre- 
scribed under Art. 182 is more than the 
period prescribed by Art. 186 of the Limi- 
tation Act of 1963. We are unable to ac- 
cept this submission because the fact that 
a h period of limitation shall be com- 
puted from the date of the part-payment 
or from the date of acknowledgment does 
not expand the period of limitation pre- 
scribed by the first Schedule of the Limi- 
tation Act of 1908. The period of limita- 
tion prescribed by the Schedule continues 
to remain three years or six years where 
there is a certified copy of the decree. 
Irrespective of the results which may 
follow from the part payment or the ack- 


owledgment mentioned in Ss. 19 and 20 
of the tation Act of 1908, the pee 
e 


of limitation prescribed by the S 
continues to remain three years or six 
ears. It is no answer to this position in 
w to resort to the provisions of Sec 





Talakchand v. Bhaichand 


ALR 
tion 48 of the Civil P. C., as was done by 
Mr. Pinge, and to contend that the period 
of limitation ultimately gets extended 
vp to twelve years. Section 48 of the 
ivil P. C., which has since been re eal- 
ed after the coming into force of the 
Limitation Act of 1963, only provided that 
where an application to execute a decree 
has been made, no order for execution 
of the same shall be made upon any fresh 
application presented after the expiration 
of twelve years from the date of the de- 
cree sought to be executed or from the 
date of the default in making the pay- 
ment in case of an instalment decree. Mr, 
rno read into these provisions an ex- 
tended period of twelve years. We do not 
view the provisions in the same manner. 
The fact that S. 48 of the Civil P. C. then 
provided that the decree shall not be 
executed after a period of twelve years 
does not mean that the period of limita- 
tion prescribed by the Schedule to the 
Limitation Act of 1908 was twelve years. 
The period of limitation mentioned in the 
Schedule continues to remain the same, 
namely years or six years under 
Art. 182. In our opinion, therefore, nei-) 
ther the possibility of an extended time 
being available under Ss. 19 and 20 of 
the Limitation Act of 1908, nor the pro- 
vision that the decree shall not be execut- 
ed twelve years after its date as provided 
for in S. 48 of the C. P. C. extends the 
pened of limitation mentioned in the 
chedule to the Limitation Act of 1908. 
If this is so, then the period of limitation 
prescribed by Art. 186 of the Limitation 
Act of 1963 must be held to be longer 
than the period of limitation prescribed 
by the Limitation Act of 1908. In our 
opinion, cl. (b) of S. 80 of the Limitation 
Act of 1963 is not applicable to an execu- 
tion application ch was to be filed 
under old Art. 182 and which has now to 
be filed under Art. 186 of the new Act. 


9. We must now briefly examine the 
reliance placed by Mr. Pinge on the DE 
ment of the Division Bènch of this Court 
in Nagardas’s case (1975-77 Bom LR 479). 
At the outset it must be mentioned that 
that case was concerned with the appli- 
cability of the provisions of S. 80 (b) of 
the Limitation Act of 1963 in the context 
of Art. 183 of the Limitation Act of 1908. 
Art. 183 of the Limitation Act ‘of 1908 
was concerned with a decree or order 

assed by a Court established by Royal 

arter in the exercise of its ordinary 
original civil jurisdiction. The decree in 
Nagardas’s case was a decree of the Origi- 


nal Side of this Court. Art. 183 provided ` 
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for a period of limitation of twelve eae 
In the third column of the Schedule to 
the Limitation Act of 1908 it had been 
mentioned that the time would begin to 
run when tho. present right to enforce the 
decree accrued to some person capable 
of releasing the right. In the same 
column, that is, in the third column, there 
was a proviso to the effect that when the 
decree had been revived or some part of 
the principal money secured thereby or 
some interest on such money had been 
paid or some acknowledgment of the 
right had been given in writing, then the 
twelve years was to be computed from the 
date of such revival, payment or ack- 
nowledgment. In other words, the period 
of limitation provided under Art. 183 of 
the Limitation Act of 1908 could be re- 
parea as twelve plus. That in fact was 

e reasoning adopted by the Division 
Bench while holding that the period of 
limitation of twelve years provided by 
Art. 186 of the Limitation Act of 1968 
was shorter than the iod of limitation 
provided by Art. 183 of the Limitation Act 
of 1908. e following observations to 
be found in me pigment of the Division 
Bench are helpful in adopting the criter- 
ion to determine the question with which 
we are concerned :— 


“Thus to determine the’ question whe- 
‘ther the period of limitation for an ap- 
plication is shorter under the 1963 Act 
than that under the 1908 Act, regard is 
not only to be had to the time specified in 
the second column of the Schedule, but 
regard is also to be had to the computa- 
tion of such time having regard to the 
provisions of column 8 of the Schedule...” 


Column 8 of the Schedule to the Limita- 
tion Act of 1908 does not increase the 
period of limitation mentioned in the 
second column against Art. 182. If as a 
result of part payment or acknowledg- 
ment some extended time becomes avail- 
able, that does not alter or increase the 
period of limitation provided in the 
second column of the Schedule. At the 
most it can be said that the period of limi- 
tation prescribed under Art. 182 of the 
Limitation Act of 1908 is three plus or six 
plus which cannot be predicated to mean 
that in all cases it will be more than 
twelve years. Looked at from any angle, 
therefore, we cannot agree that the period 
of limitation under Art. 186 of the new 
Act is shorter than the period of limitation 


prescribed under Art. 182 of the old Act.. 


10. Mr. Abhyankar appearing for the 
respondents referred to some decisions 
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of the Calcutta, Gujarat and Kerala High 
Courts. which have taken the view that 
an acknowledgment made when the Limi- 
tation Act of 1908 was in force gave a fresh 
life to the decree and the period of limi- 
tation should be calculated from the date 
on which the fresh life was given. This 
view taken ay by the Calcutta High 
Court in Subh Chandra Mitra v. 
Kanai Lal. Mukherjee, ATR 1968 Cal 280, 
has been specifically dissented from by 
our Division Bench in Nagardas’s case 
kal Bom LR 479). We have, there- 
ore, not thought it fit to examine Mr. 
Abhyankar’s contention in that regard. 


Il. Having held that Article 186 of 
the Limitation Act of 1963 is applicable 
to the present Darkhast,. the Darkhastdars 
are entitled to recover all monies that 
are due to them within a period of twelve 
years next before the date on which the 
present Darkhast was filed. As already 
mentioned above, the present Darkhast 
was filed on 10th Dec., 1968. Certain 
amounts had been paid by. the judgment- 
debtor voluntarily without stipulating as 
to the instalment for which those amounts 
were to be appropriated by the decree- 
holder. In the absence of such stipulation 
or direction the decree-holder was free to 
appropriate all those amounts towards 

e earliest instalments. A’ rough calcula- 
tion shows that the amount paid by the 
judgment-debtor satisfied the instalments 
which were due up to Sept., 1956. In any 
case, as far as the present Darkhast is 
concerned only the amounts which were 
payable after 10th Dec., 1956 can be re- 
covered. As has been pointed out by a 
Full Bench of this urt in Chunilal 
Motiram v. Shivram Naguji Ghule, (1950) 
52 Bom LR 250:(AIR 1950 Bom 188), 
the right which is given to a decree- 
holder under a decree to enforce the pay- 
ment of the full decretal amount in de- 
fault of payment of any instalment is a 
right given to a decree-holder for his 
benefit. Although a default may take 
place, he may treat the decree as still a 

ecree for instalments and he may pursue 
to execute his right to obtain the instal- 
ments as and when they fall due, This 
legal position is found to be supported by 
a judgment `of the Supreme Court in Sree 
Bank Ltd. v. Sarkar Dutt Roy, ATR 1968 
SC 1953. We are, therefore, of the opinion 
that the present Darkhast is not wholly 
barred by limitation and it must be pro- 
ceeded with for recovering all monies due 
from 10th Dec., 1956. 

“42. The Letters Patent Appeal thus 
fails substantially. The decree-holder has 
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failed only to the extent of about three 
instalments, between September and Dec. 
1956. In view of this fact, the appellants 
must pay the costs of this appeal to the 
respondents. 

18. In.the result, the appeal is dis- 
missed subject to what has been said 
above relating to the period from which 
the amount can be recovered. The appel- 
lants shall pay the costs of Respondent 

e. 


No. 3 alon: 
Ordered accordingly. 
[ee 
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MASODKAR AND RELE, JJ. 
Aarne and others, Appoints v. 
Nanided Sikh Gurudwara Sach Khand Shri 
Huzur Apachalnagar 
Respondent. 


First Appeal Nos. 715 to 717 1970, D/- 
14-1-1980. 


Civil P. C. (5 of 1908), S. 11 — Deci- 
sion of High Court in writ petition hold- 
ing that authorities under the Hyderabad 
Atiyat Enquiries Act, 1952, were compet- 
ent to pass orders for possession in en- 

iries held under S. 3-A of the Act — 

ecision cannot be reagitated inter par- 
tes by filing- a suit. AIR 1965 SC 1153, 
AIR 1971 SC'`1676 and AIR 1968 SC 1370, 
Rel. on. (Constitution of India, Art. 226). 
(Para 6) 

Referred : ` 


Cases Chronological Paras 


AIR 1975 Bom 233 
ATR 1973 Mad 14 
AIR 1971 SC 1676 
AIR 1971 SC 2855 
AIR 1968 SC 1870 
ATR 1965 SC 1153 
ATR 1964 SC 1018 
AIR 1962 SC 996 

‘AIR 1957 Mad 60 


M. K. Nasari with B. S. Deshmukh, for 
Appenants: S. J. Deshpande, for Respon- 
ent, 


M . 
Ha A OD O a OD Aa a 


MASODKAR, J.:— All these three ap- 

als can be disposed of by this common 
fdsa though they arise out of three 
special suits initially filed by the present 
appellants in the Court of the Civil Judge, 
Senior Division, Nee Mats regard Mi 
properties, being Surve 0. ad- 
measuring 14 acres and te thas, Sur- 
vey No. 94/A admeasuring acres and 
thas and No. 96 admeasur- 
ing 22 acres and 22 thas. These pro- 
perties were subjected to the process of 
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orders made under the provisions of the 
Hyderabad Atiyat Enquiries Act, 1952 
(hereinafter referred to as “the Act”) and 
the Atiyat Courts, after inquiries, made 
orders directing delivery of possession 
against the present appellants, It- is 
enough to observe, as it is not disputed, 
that under the Act, after the initial orders 
were made, the appellants took up ap- 
peals, as was provided under the Act, 
and having failed, eventually filed writ 
itions, rg eee Civil Applications 

os. 1988 of 1 
of 1966, in this Court, which were dis- 
pe of by the judgment of Sept. 30, 
969 in terms holding that the Authorities 
under the Act were competent to pass the 
orders for possession in the inquiries held 
under Section 3-A of the Act and the 
orders were perfectly within their juris- 
diction. 

2. In the suits, after that adjudication, 
filed by these appellants-plaintiffs, the 
plaintiffs asserted that the orders made 
under the provisions of the Act were en- 
tirely without jurisdiction, that those 
orders did not operate as res judicata, 
that further the plaintiffs were the Shik- 
midars in possession of the properties as 
in an earlier inquiry by the Department 
of Subhedari, Aurangabad, it was found 
that these were Khalsa lands and that the 
finding recorded under the Act that these. 
lands were service inam lands was entire- 
ly erroneous. The reliefs of declarations 
and consequent injunction were sought 
for. The defendant in each suit, bein 
the Nanded Sikh Gurudwara Sach Khan 
Shri Huzur Apr ‘Saheb Board, 
who moved e authorities under the 
provisions of the Act, resisted the claim 
in each suit on the basis of the earlier ad- 
judication and particularly on the basis 
of the decision rendered by the Hi 
Court. The trial Court, after eat J e 
necessary issues, by the impugned judg- 
ment came to the conclusion that in view 
of the earlier litigation and competent 
decisions, the suits were barred and the 
plaintiffs were not entitled to reagitate 
the same questions by filing the same. It 
also found that the Deputy Collector, who 
held the Atiyat inquiries, had all the 
jurisdiction. z 

3. Thus, in short, the plaintiffs in 
each suit have been non-suited by apply- 
ing the principles of res judicata. 


4. Faced with this obvious. difficulty, 


‘Mr. Nasari submitted that Courts consti- 


tuted and contemplated by the pion: 
of the Act were the Courts of limi 


1954 of 1966 and 1955 
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jurisdiction and, therefore, the decisions 
rendered one way or the other on the 
question of jurisdiction by those Courts 
are not binding on a competent Civil 
Court. He contended that the bar of res 
judicata is not applicable to the question 
regarding the jurisdiction of the Court. 
Without disputing the jurisdiction of the 
High Court to render judgment which 
was eventually rendered against the plain- 
tiffs in the earlier petitions, the learned 
counsel submitted that on true interpre- 
tation of that judgment, what has been 
found is not the jurisdiction of the Atiyat 
authorities, but a limited controversy is 
concluded with regard to the passing of 
the competent orders by the Atiyat au- 
thorities. The appronoh of the learned 
counsel is that if upon the true interpre- 
tation of the provisions of the Act it is 
seen that those authorities had no right 
or entitlement to render declaratory judg- 
ments and further make orders as to pos- 
session against the trespassers, assuming 
that there was ass, then what the 
High Court decided was merely a limited 
question against the petitioners in the 
writ petitions and the suits based on 
initial title and claiming reliefs of injunc- 
tion would not be barred. According to 
the leamed counsel, the suits are based 
on an entirely different cause of action, 
being an assertion of a different title than 
the one which is subject to the provisions 
of the Act. He has contended that the 
nature and scope of the ingui under 
the provisions of the Act does not 
admit inquiry into the entire title of the 
persons like the plaintiffs and, therefore, 
merely because a Le ea one way or 
the other is rendered by the Atiyat auth- 
orities and is affirmed by the High Court, 
that would not be enough to non-suit the 
present appellants-plaintiffs. Mr. Nasari 
also submitted that on true interpretation 
of S. 3-A of the Act, the orders directing 
possession and the eventual upholding 
thereof-by the High Court are ultra vires 
the statute and as such would not operate 
as res judicata, nor the plaintiffs would 
be estopped by any principles under that 
doctrine. Reliance is pl on several 
decisions, being Burmah Shell Co. v. L. A. 
Tribunal, AIR 1957 Mad 60; State of 
Madras v. B. Reddiar, AIR 1973 Mad 14; 
Mathura Prasad v. Dossibai, AIR 1971 
SC 2855; Gulabchand v. State of Gujarat, 
AIR 1965 SC 1158; Bhau Martand v. 
Hajabai Bala, AIR 1975 Bom 283 and 
Amalgamated Coalfields Ltd. 'v. Janapada 


Sabha, AIR 1964 SC 1018. Some observa- 


tions from the decision in Sikandar..Jehan | 


enn 
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v. A. P. State Govt., AIR 1962 SC 996, so 
as to re-emphasise the nature and scope 
of the inquiry under the provisions of 
the Act, are also pressed in service. 


5. In order to consider the above sub- 
missions, it is enough to observe that this 
is an ingenious method to get over the 
competent judgment rendered by i 
Court in writ petitions. As far as the 
challenge in the writ petitions jis con- 
cerned, it is not in dispute that these very 
plaintiffs had invoked the jurisdiction of 
this Court in its admitt jurisdiction 
under the Constitution and questioned the 
order made by the Deputy Collector 
Atiyat and Inam Abolition, District Nan- 
ded, which was confirmed by the Collec- 
tor by his order dated Aug. 25, 1966 
against each of the petitioners in those 
petitions (the pea herein). That order 
of the High Court is exhibited in al 
those suits and, as stated above, is notin 
dispute. A reference to that order shows 
that all what is being said now with re- 

to the merits of those orders was 
also re-asserted and made foundation by 
the petitioners, the present plaintiffs, be- 
fore the High Court. What was contend- 
ed before the High Court is summarised 
in the judgment of the High Court in the 
following words:— 

Sasia it was contended that the 
authorities under the Hyderabad Atiyat 
Inquiries Act, 1952 acted without juris- 
diction in entertaining the three applica- 
tions filed by the Gurudwara Board for 

ssession of the aforesaid lands. The 

inding of the two authorities that the 
lands were granted as inams to the Gurud- 
wara temple for the maintenance of the 
temple services- and the further finding 
that in view of the exemption of these 
inams from the provisions of the Hydera- 
bad Abolition of Inams and Cash Grants 
Act, 1954, these petitioners have no right 
whatsoever to continue in possession of 
the said lands and are liable to be evicted, 
are not seriously challenged before us. 

The only argument made in support of 
the contention that the gathorities” wider 
the Hyderabad Atiyat ae Act, 1952 
had no jurisdiction to order possession is 


that there is no provision in that Act spe- 
cifically empowering the authorities to 
order possession of the land.” 


It is not disputed for the purpose of the 
present appeals that as far as the petitions 
were concerned, they did contain . the 
ascertions of title in favour of the peti- 
tioners on the basis that the lands were 
not inam lands but. khalsa ,lands, which 
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is also the basis of the title alleged and 
asserted by the present suits. It is not 
further in dispute that the summary of the 
submissions so extracted above was on 
the basis of the submissions made in sup- 
port of the petitions. From this and par- 
ticularly from the express statement - of 
summary quoted above, it is obvious that 
as far as thé character of the property 
was concerned, though the petitions rais- 
ed disputes, the same were not pressed 
and the submissions were eventu y re- 
stricted with regard to the powers of the 
authorities to make an order for delivery 
of possession. After taking into account 
the provisions of the Act, the eee 
of this Court held that the orders were 
perfectly within jurisdiction and that the 
Atiyat authorities were competent to 
make orders for possession in the inquiries 
held under the provisions of S. 3-A of the 
Act. . 


a competent Court, that is, the Hi 
Court, whose power was invoked by ea 
of the plaintiffs, we fail to see how on the 
basis of any of the authorities, on which 
Mr. Nesari is relying, he is entitled to 
SEA the same questions which were, 
in fact and without dispute, brought be- 
fore the High Court in the writ petitions, 
by now filing suits. It is well. settled that 
dgments rendered by competent Courts 
ike the High Court in writ petitions are 
binding on the parties and operate as res 
judicata so that the same questions can- 
not be the subject of any other action 
like the suit. (See Gulabchand v. State of 
Gujarat, AIR 1965 SC 1153, State of 
Punjab v. B. D. Kaushal, AIR 1971 SC 
1678, and Union of India v. Nanak Sin 
AIR 1968 SC 1370). In our view, it wo 
be most improper, in exercising our civil 
jurisdiction, to permit inquiries into the 
questions gone into by this Court while 
exercising its admittedly competent writ 
jurisdiction, As we have stated above, ex- 
cept making a general submission _ that 
under the Constitution the Hi Court 
exercises a supervisory jurisdiction, there 
is no challenge to the admitted jurisdic- 
of the High Court and we do not see how 
the plaintiffs can be relieved from the 
bar of res judicata or even the principles 
on which such bar operates, when there 
is a competent adjudication Bye eS 
Court in a competent proceeding at the 
instance of the present appellants of the 
question of the jurisdiction of the Atiyat 
Courts as well as their power to make 
orders as to the eviction of the present 


plaintiffs. Surely, the doctrine of res 


6. IE, therefore, this is the sn 
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pien is the doctrine of repose and is to 
applied for achieving finality, It im- 
minently. subserves the public policy 
meant to protect the litigant from double 
vexation. As far as the present controve 
is concerned, the facts do not admit any 
doubt that before the High Court not only 
there was identity of ‘title and cause, 
which is again the foundation of the pre- 
sent actions, but also there is identity of 
the parties. Inter partes, therefore, the 
judgment of the High Court in writ peti- 
tions does operate as res judicata and the 
plaintiffs in each suit would not be entitl- 
ed to reagitate the same questions by fil- 
ing suits of the present kind. 


7. Ta hi ew, we find = merit in 
any o: o appeals. eg to stand 
dismissed with costs. RES 


8.. Mr. Deshmukh at the close of the 
judgnent prayed for three months’ time 
or delivery of possession. We do aot see 
any reason to give such time. That prayer, 

rejected. 
Appeals dismissed. 
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S. C. PRAFAP, J. 
Jagdishchandra Popatlal Dodhiwala, 
Petitioner v. Khandesh Education Society 
and others, Respondents. 
‘one Petn. No. 3061 of 1979, D/- 10-I- 


Bombay Public Trusts Act (29 of 1950), 
Section 56-A.— Scope — Court has no 
power to interfere with administration of 
trust as contradistinguished from trust 
property or its income. 


The focal centre of S. 56A is not the 
trust or its trustees or its members but 
* wee», the trust 
”, And 


dministra- 
guished from 
trust property or its income. Disputed 
questions of law or con ques- 
tions of fact, complex rights and titles 
or questions otherwise of vital importance 
such as validity of meetings and resolu- 
tions, holding of election and/or right to 
vote, all fall outside the realm of S. 56A. 
Moreover, even qua trust property or its 
income, this section is only an enabling 
rovision. Again, opinion, advice or 
irection is not mandatory if the Court 
considers the question on which it is 
sought, to be a question not proper. for 


KX/KX/F869/80/KSS/RSK 
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summ Haoul In 
Sao ad or direction is not to be 
given merely because it is asked for. In 


a given case, refusal would be perfectly 


within the competence of the Court._ Pro- 


ceedings under Section 56A are - after, 


all of a summary nature. (Para 3) 


B. P. Apte, for Petitioner; M. R. Kotwal, 
for Nos. 5 and 6) and R. V. Desai (for 
os. 1 to 4 and 7), for Respondents. 


ORDER :— This petition under Arti- 
cle 227 of the Constitution challenges the 
order passed by the learned Assistant 
Judge, Dhule ow Miscellaneous Civil 
Application No. 6 of 1978 preferred by the 
Board of Trustees of a public trust 
Khandesh Education Society for opinion, 
advice or directions under Section 56A 
of the Bombay Public Trusts Act, 1950 
(hereinafter the Act). The short but 
rather interesting question arising herein 
and on which, I am informed by the 
learned Advocates, there is no direct au- 
thority of this Court, is: 

“What is the scope and content of Sec- 
tion 56A of the Act and what are the 
limitations thereunder?” 


It is needless to narrate all the facts, cir- 
cumstances and the unfortunate con- 
troversies between the parties. Suffice to 
note that Section 56A application in this 
case sought directions on: 


(a) whether it would be proper to con- 
vene an annual general meeting during 
the pendency of an injunction order and/ 
or during the pendency of a writ petition; 


(b) whether an annual general meea 
as contemplated in the constitution. coul 
be lawfully held without publishing or 
holding the election; ` 

(c) whether a certain group of 69 per- 
sons as also certain class of 98 firms could 
be allowed to attend such general body 
meeting; and 

(d) what steps could be taken-to hold 
election ously and to prevent ob- 
structions therein. 


2. Hearing and considering the rival 
submissions of Mr. B. P. Apte for the 
petitioner, Mr. M. R. Kotwal for the 
contesting respondents Nos. 4 and 5 and 
Mr. R. V. Desai for the other respondents, 
I find it difficult to resist the preliminary 
contention of Mr. B. P. Apte that ‘the 
instant application for directions was per 
se not maintainable under Section 56A of 
the Act. ` 

8. Turning to Section 56A, one finds 
that it relates to opinion, advice or direc- 
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ut of the Court on any question affect- 
nao ‘the management or administra- 
Sa of the trust property or income there- 


That, therefore, is the limited perimeter 
of this section. The focal centre of S. 56A 
is not the trust or its trustees or its mem- 
bers but only “...... the trust property 
or income thereof ...... ”. And there its 
limit ends, its compass terminates. There 


-Is no general power to interfere with the 


administration of a trust as contradistin 


ished from trust property or its income. 
urisdiction under on is not an 
open sesame or a master key to all trust 


questions and problems. Indeed, to the 
contrary. It is a limited and circumscrib- 
ed jurisdiction. It is essentially advisory 
and consultative in nature. It may as 
well be characterised as an emergency 
jurisdiction to be invoked and exercised 
in unusual circumstances or in unforeseen 
situations but generally only when the 
ganon is.one which is capable of being 
ealt with without much details or diffi- 


as validi 
and resolutions, holding of elections and/ 
or right to vote all fall outside the realm 
of Section 56A. Moreover, even qua trust 





prop or its income, this section is only 
an enabling provision. Again, opinion, 
advice or on is not mandatory if 


sence of any appeal therefrom are fur- 
ther pointers inter alia to this summary 
character. 

4. Now, in this light, reverting to the 
application herein, w! is the position? 

e finds that not a single direction is 
sought on management or inistration 
of the trust property or income thereof. 
The questions on which directions are 
sought do not in the least pertain to either 
the trust ropa or its income. Questions 
concemed. are all wide off the mark. They 
fall singilan outside and are totally de- 
hors the legitimate scope of S. 56A of 
the Act. The plain words of the section, 
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literally construed, clearly indicate and 
postulate that the legislature not 
intend questions supra to be cov 


thereunder. To none the less issue direc-. 


tions thereon in the supposed exercise 
of power and jurisdiction under S. 56A 
would amount or be akin to rewriting the 
section with consequences resulting in a 
dismal subversion of the said provision. 
In these circumstances, the application in 
question was liable to be dismissed im 
limine as not maintainable, It constitutes 
a misconceived remedy. 


5. At this stage, my attention is invit- 
ed to the fact that the present petitioner's 
Regular Civil Suit No. 215 of 1976 relat- 
ing to this very trust and involving inter 
alia questions relating to elections, rights 
of members and voters is still pending for 
the last many years, and that the public 


trust in question is presently a 
ed by a ‘Board of Trustees appointed by 
the ity Commissioner, which arrange- 


ment, in the very nature of things, is of 
a temporary character only till such time 
as an elected body takes charge. In the 

circumstances, request for early hearing 
` of the aforesaid suit is justified. Hence 
direction below accordingly. 

6. In the result, this petition succeeds. 
The impugned order is set aside and Mis- 
cellaneous Civil Application No. 6 of 1978 
is dismissed as not maintainable. Rule 
earlier issued is made absolute but in the 
circumstances with no order as to costs. 

7. The Court of the Civil Judge, Junior 
Division, Amalner, is, however, directed 
to hear and decide Regular Civil Suit 
No. 215 of 1976 ditiously and in any 
event by SIst March 1980. 

8. Writ to be sent down immediately. 

Petition allowed. 
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(AT NAGPUR) 
JOSHI, J. 
Kalidas, Petitioner v. Wamanrao, 
spondent. 
_ Special Civil Appln. No. 1661 of 1973, 
D/- 24-8-1979.* 
(A) Bomba 


Re- 


Tenancy and Agricultural 
Lands (Vidarbha Region) Act (99 of 1958), 
Section 120 (c) — A lication for 
summary eviction of unauthorised person 


#To Set aside order of Maharashtra Reve- 
nue Tribunal, Nagpur D/- 1-2-1973. . 
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Kalidas.y. Wamanrao- - 


possession over the land — The. 


It is not necessary that the taking of 
possession by the wnauthorised person 
should have something to do with the 
tenancy rights over the land. An applica- 
tion for summary eviction of the person 
in ponosio of any particular land could 
be filed under S. 120 (c) if it were shown 
that the Peas in possession was (1) un- 
authorisedly occupying or wron y in 
possession of the said land; (2) to use and 
occupation of which he is not entitled 
under the said provisions of the Tenancy - 
Act and (8) the provisions of the Tenancy 
Act do not provide for the eviction of 
such person. (Para 8) 


(B) Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act (99 of 1958) 
Section 120 (c) — Summary eviction o 
tenant — “Co 4 
under Civil P, C, — Art. 187 of Limita- 
tion Act not applicable — (Limitation Act 
(1963), Art. 187). J 

Where the tenant of the land forcibly 
took possession of the land in the year 
1963-44 and thereon the petitioner filed 
an application under Section 120 (c) for 
summary eviction of the tenant on 21-4- 
1971, the application could not be said to 
be time barred according to limitation 
provided under Art. 187 of the Limitation 
Act (1968). The provisions of Art. 187 of 
Limitation Act would be applicable to an 
application for summary eviction under 
Section 120 (c) of the Tenancy Act, pro- 
vided it could be said to be an applica- 
tion to a “Court”, But the Collector exer- 
cising his powers under the Tenancy Act 
otherwise than under S. 86 (8-A) would 
not be a “Court” under the e of Civil 


ure even by legal fiction. AIR 
1977 SC 282, Rel. on. Case law discussed. 
(Paras 5, 8, 10) 
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R. R. Deshpande, for Petitioner; N. S. 
Munshi, for Respondent. 

ORDER :— The petitioner is the land- 
holder owning field Survey No. 56/2, 
area 5 acres 9A gunthas, in village Taroda 
in Pusad Tahsil of Yeotmal District. The 
respondent was originally a tenant cul- 
tivating this land. The respondent surren- 
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surrender deed executed in favour of 
petitioner. The surrender was ied by 
the Naib Tahsildar, Pusad on 11-10-1961. 
By his order the Naib Tahsildar, Pusad, 
fter having recorded the statement of 
the Respondent in the absence of the 
landlord found that the respondent had 
executed the surrender deed willingly and 
voluntarily. The Naib Tahsildar, Pusad, 
also came to the conclusion that the total 
acreage of land including the surrendered 
land with the petitioner was less than 
three family holdings and, ` therefore, he 
was entitled to resume the land in ques- 
tion under Section 21 of the Bombay 
Tenancy and Agricultural Lands (Vidar- 
bha Region) Act, 1958 (hereinater refer- 


red to as the Tenancy Act). The Naib 
io vata. therefore, endorsed in his 
order: 


“The instrument of surrender dated 
80-9-1961 is endorsed. Accordingly, the 
lessee has left possession. 


Thereafter it seems at some date during 
the year 1983-64 it was contended that 
the ndent had forcibly taken posses- 
sion of the land, and therefore on 21-4- 
1971 the petitioner filed an application 
under Section 120 (c) of the Tenancy Act 
before the Sub: Divisional Officer, Pusad, 


for summary eviction of the ndent. 
is proceeding was contested by the 
respondent. The respondent contended 


that he had not given possession of the 
land to the petitioner. The petitioner had 
not taken possession through the : 
The surrender deed was a nominal and 
sham document, not intended to be acted 
upon. The respondent was all along in 
continuous possession of the suit land and 
he denied that he had taken forcible 
possession of the land in the year 1963- 
64, The respondent also contended that in 
October, 1663 the petitioner had agreed 
to sell this field to the respondent for 
Rs. 1500/- and the sale deed was to be 
executed in the month of the eae 
ear. After recording evidence, the 

Divisional Officer, ad by his order 
D/- 14-1-72 negatived the contentions of 
the respondent and came to the conclusion 


that the ion of the r dent over 
the suit land was unauthorised and wrong 
ful, within the meaning of Section 

(c) of the Tenancy Act. The Sub Divi- 
sional Officer, Pusad, therefore, allowed 
the application of the petitioner, and, 
E EE summary eviction of the respon- 
dent from the suit land. Aggrieved by 
this decision of the Sub Divisional: Off- 


roA Kalidas v:- 
dered his tenancy right on 30-9-1961 by a 
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cer, Pusad, the respondent ferred a 
aharashtra 


revision appiirafion to the 
Revenue Tribunal, which by its order 
dated 1-2-1978 allowed the revision ap- 
pice ion, .set aside the order of the S 
ivisional Officer, Pusad, and dismissed 
the application. of the itioner under 
Section 120 (c) of the Tenancy Act. By this 
writ petition under Article 227 of the 
Constitution, the petitioner has challeng- 
ed this order of the Revenue Tribunal. 


2, The Revenue Tribunal concurred 
with the finding of the Sub Divisional 
Officer on the point of validity of the 
surrender and also observed: 


“The verification order was on 
11-10-61. The order sheet of that date un- 
mistakably indicates that the surrender 
was accepted as valid and voluntary and 
as to ession it was said that as it was 
already delivered it should be retained 
by the landlord..... .... 1... saue 


The tenancy was therefore terminated.” 
However the Revenue Tribunal observed: 


“Waman re-entered in possession in 
1968 not as a tenant, but on the basis of 
an agreement of sale. It was, therefore, 
the case of a tenureholder in possession 
who was ousted by a stranger under a 
contract of sale. There was no question 
of tenancy after 11-10-61 or m 1968-64. 

To such a case 120 (c) will not apply. 
The applicant should have something to 
do the tenancy Act. In the instant 
case, according to das, Waman was 
rank trespasser an therefore, Kalidas 
could not utilise the summary remedy 
pel Section 120 of the new Tenancy 

ct.” 


This was one of the grounds which led 
the Revenue Tribunal to allow the Revi- 
sion Application and to dismiss the ap- 
lication of the petitioner under S. 120 
fo of the Tenancy Act. The second ground 
on which the Revenue Tribunal dismiss- 


ed the application of the petitioner under 
Section (c) of the Tenancy Act was 
the d of limitation, The Revenue 


o groun 
Tribunal held that the Tenancy Act did 
not specify any period of limitation for 
an appiieston under Section 120 (c) of 
the Tenancy Act and therefore by reason 
of Section 29 of the Limitation Act, 1963 
the application under Section 120 fo of 
the Tenancy Act would be governed by 
the provisions of the residuary Art. 137 
of the said Limitation Act peebiig a 
period of three years for making applica- 
tion, time starting to run from the date 
when the right jo apply accrued- to the 
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petitioner. On the petitioner’s own allega- 
tion, the respondent had entered into 
unauthorised possession of the suit land 
some time in. the year 1963-64; whereas 
the application under Section 120 (c) of 
the Tenancy Act was filed on 21-4-1971, 
that-is, admittedly beyond three years 
from 1968-64. . erefore, the Revenue 
Tribunal held that the application of the 
etitioner under Section 120 (c) of the 
enancy Act was barred by limitation. 


_ §. On the first point, it is clearly con- 
{ceded ‘by both the sides before me that 
the finding of the Revenue Tribunal is 
ot correct. A plain reading of the provi- 
sions of Section 120 ©) of the Tenancy 
Act shows that an application for 

mary eviction of the person in ion 
of any particular land could be filed 
under that provision if it were shown 
that the in possession was (1) um- 
authorisedly occupying oF wron y in 
possession of the said land, (7) to the use 
and occupation of which he is not entiti- 
ed under the said provisions of the Ten- 
ancy Act and (3) the provisions of the 
Tenancy Act do not provide for the evic- 
tion of such All these conditions 
were satisfied in this case. It was not 
further necessary, as wrongly observed by 
the Revenue Tribunal, that the taking of 
possession by. the unauthorised person 
should have something to do with the ten- 
ancy rights over the land. Therefore, it 
is clear, this is a proper case in which 
the petitioner could tive applied for evic- 
tion of the respondent ander S. 120 (c 





of the Tenancy Act. ae 


4, That leaves for my consideration 
the only other d which led the 
Revenue Trib to dismiss the applica- 
tion of the petitioner under S. 120 (c) of 
the Tenancy Act, that is the ond of 
limitation under Article 187 of the Limita- 
tion Act. The question is whether the 
provisions of Article 187 of the Limitation 
Act would govern an a pana filed 
under Section 120 (c) of the Tenancy Act. 

5. In Kerala State Electricity Board 
v. T. P. i a (AIR 1977 SC 282), 
-the Supreme- Court has observed in 
para 18 of the reported judgment: 


. “The alteration of the division as well 
as the change in the collocation of words 
in Article 187 of the Limitation Act, 1963 
compared with Article 181 of the 1908 
Limitation Act shows that applications 
contemplated under Article 187 are not 
applications confined to the Code of Civil 
Procedure. In 1908 Limitation Act, there 
was no division between applications in 
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A. L B. 
specified cases and other application as 
in the 1963 Limitation Act. The words 
“any other eu under Art, 187 
cannot be said on the principle of ejus- 
dem generis to be applications under the 
Civil Procedure Code other than those 
mentioned in Part I of the third division. 
Any other application under Art. 187 
would be petition or any application 
under any Act. But it has to be an appli- 
cation to a court for the reason that Sec- 
fone 4 md 5 S ae ar ie aes ae 
speak of expiry of pres erio 
when Court is ao and extension of 
prescribed period if applicant or the ap- 
pellant, satisfies the court that he had 
sufficient cause for not preferring the 
appeal or making the application during 
such period.” 

It may be observed that the Tenancy 
Act does not provide for any cific 
period of limitation for an application 
under Section 120 (c) of the Tenancy Act. 
There are even no words anywhere in 
the Tenancy Act expressly exclu the 
operation of any of the provisions of sec- 
tions 4 to 24 of the Limitation Act, 1963 
in ay of an application under Sec- 
tion (o) of the Tenancy Act. There- 
fore, as observed by the Sanae ack 
in Kerala State Electricity rd case 
cited above, the provisions of Article 187 
would be applicable to an application for 
summary eviction under Section 120 (c) 
of the Tenancy Act, provided it could be 
said to be an application to a ‘Court’. 
That calls for determination of the ques- 
tion whether the Collector acting under 
the provisions of Section 120 of the Ten- 
ancy Act could be said to be a “Court”. 

6.° A similar question came up for 
determination before the Supreme Court 
in Brajnandan Sinha v. Jyoti Narain (AIR 
1956 SC 68). The question that arose for 
determination in that case was whether a 
Commissioner appointed under the provi- 
sions of the Public Servants (inquiries) 
Act, 1850 for making an inquiry under 
that Act was a “Court” within the mean- 
ing of Section 8 of the Contempt of 
Courts Act, 1952. In that case the Sup- 
reme Court observed that the word 
“Court” was not defined in the Contempt 
of Courts Act and the expression “Courts - 
subordinate to the High Court” in Sec- 
tion 8 (1) of the Contempt of Courts Act 
1952 would prima facie mean the Courts 
of law subordinate to the High Court in 
the hierarchy of Courts established for ` 
the purpose of administration of justice 
throughout the Union. The Supreme 
Court also observed that the definition 
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of “Court” in Section 3 of the Evidence 
Act is not exhaustive but was framed only 
for the 
to be extended where such an extension is 
not warranted. The Supreme Court also 
observed that the definitions of the 
words Judge, and “Court of Justice” in 
the Penal Code indicate that the pro- 
nouncement of a definitive judgment is 
considered the essential sine qua non o 
a Court, and unless and until a binding 
and authoritative judgment can be pro- 
nounced by a person or body of persons, 
it cannot be predicated that he or they 
constitute a Court. Therefore, in order 
to constitute a Court in the strict sense of 
the term, an essential condition is that 
the Court should have, apart from eae 
some of the trappings of judicial trib 
‘power to give a decision or a definitive 
judgment which has finality and authori- 
tativeness which are the essential tests of 
a judicial pronouncement.. 


7. In Para 27 of the reported judg- 
ment in Brajnandan v. Jyoti Narain (AI 
1956 SC 66) the Supreme Court observed 
apart from the above considerations which 
weighed with the Court in that case: 


“We have also the provisions of Sec- 
tion 8 of the Act itself which go to show 
that the Commissioners a aves certain. 
powers of the Civil and Military Courts 
in regard to punishing contempts ~and 
obstruction to their proceedings, summon- 
ing of witnesses, compelling the produc- 
tion of documents and for service of their 

rocess as also the same protection as 
illa and City Judge. 


The very fact that this provision had 
got to be enacted shows that the position 
of the Commissioners was not assimilated 
to that of Pi a and that they did not 
constitute Courts of Justice or Courts of 
law, but were mere fact finding tribunals 
deriving whatever powers they could exer- 
cise under the very terms of the Act 
which created them. The power of punish- 
ing contempts and obstruction to their 
proceedings as is given to Civil and Cri- 
minal Courts by the Code of Criminal 
Procedure, 1898 was also similar in its 
nature and the very nature and extent of 
the power indicated that they were not 
Courts in the ordinary sense of the term. 


No such provision would have been 
necessary to be enacted if in fact they 
were constituted Courts of Justice or 
Courts of law and it is no argument to 
sav that these provisions were enacted 
even though they were not strictly: neces- 
sary merely for the sake undant 
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ose of that Act, and is not 
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caution or clarification of the tion. 
We are of the opinion that the Commis- 


sioner appointed under the Act, having 
regard to the circumstances above set out 
does not constitute a Court within the 
meaning of the term as used in the Con- 
tempt -of Court: Act.” 
A similar question arose for determination 
before this Court in Popular Process 
Studio v. Employees’ State Insurance Cor- 
oration 1970 Mah LJ 780:(AIR 1970 
m 413). There the question which 
arose was whether the. Employees’ State 
Insurance Court was a ‘Court’ i. e. a Court 
of law for' administration of justice, Bal 
J.. deciding that case observed that Sec- 
tion 78 of the Employees’ State Insurance 
Act enacted that the Employees’ Insur- 
ance Court shall have all the powers of a 
Civil Court for the purposes of summon- 
ing and enforcing the attendance of wit- 
nesses, compelling the discovery and pro- 
duction of documents and material ob- 
jects, administering oath and recording 
evidence and such Court shall be deem- 
ed to be a Civil Court within the mean- 
ing of Section 195 and Chapter XXXV of 
of the Code of Criminal Procedure, 1898. 
On the observations of the Supreme 
Court in Brajnandan Sinha’s case, it is 
observed that this deeming provision 
made it clear that the Employees’ In- 
surance Court was not a ‘Court’ in the strict 
sense of the term and, therefore, the pro- 
visions of Article 187 of the Limitation 
Act, 1963 would not govern an applica- 
tion made to that Court. 


8 Examining in that light the provi- 
sions of the Tenancy Act, it has to be 
noted first that Section 115 of the Ten- 
ancy Act provides that all inquiries and 

eedings before the Tahsildar, the Tri- 
unal, the Collector, and the Maharashtra 
Revenue Tribunal shall be deemed to be 
judicial proceedings within the meaning 
of Sections 198, 219 and 228 of the Indian 
Penal Code. Again Section 106-A of the 
Tenancy Act enacts that for the p ses 
of an Hany under Sub-section (8A) of 
Section 36 the Collector shall have the 
Same powers as are vested in Courts in re- 
= o p followin sean under tha 
e.of Civi ure, » in trying 
a suit, torch) proof of facts by affi- 
davits, (b) summoning and enforcing at- 
tendance of any person and examining 
him on oath, and (c) compelling the pro- 
duction of documents. It would follow as 
a corollary that a Collector exercising his 
powers under the Tenancy Act otherwise 
than under Section 36 (8-A) of the Ten- 
ancy Act would not be a “Court” und 
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the Code of Civil Procedure even by legal 
fiction. Even when the Collector is exer- 
cising the power under Section 36 (3A) of 
the Tenancy Act, he would not be a 
Court in the strict sense of the term, ex- 


cept for the limited ses specified 
under Section 106A of the Tenancy Act, 
by reason of the operation of le fic- 


tion enacted under that section. Narrow- 
ing down the inquiry to the limited scope 
of operation of the Collector under Sec- 


tion 120 of the Teni Act, it has to be 


noted that the marginal note to that sec- 
tion shows that it is only a procedure for 
summary eviction of e unauthorised 
person on the land. The section itself en- 
acts that any such Tn may sum- 
marily evicted by the Collector after 
such inquiry as he deems fit. There is no 
mandate in the section that the inquiry 
is to be a judicial inquiry or necessarily 
an inquiry after hearing both sides and 
recording of evidence, tough perhaps 
that would be necessary in observance of 
the principles of natural justice. What is 
important further is that the Collector 
may act suo motu even without an ap- 
plication being made to him under Sec- 
tion 120 of the Tenancy Act, and, of 
course, in those cases no question of a 
plication of any period of limitation for 
such application, under Art. 186 of the 
Limitation Act, 1968 could at all arise. 
Since it is a summary inquiry, it may not 
necessarily even be a judicial inquiry. In 
fact, it has been observed by this Court in 
the Full Bench decision in Kashiram v. 
Maharashtra Revenue Tribunal, Nagpur 
(1970 Mah LJ 462: (AIR 1970 Bom 366)) 
in Para 15 of the reported judgment: 

“In construing Section 120 it must more- 
over be moa ered that it ce a 
summary remedy, summary in the sense, 
that Co. tetor nae zo to make a o 
inquiry but only ‘su inquiry as he 
deem fit’. This of course does not mean 
that he need not make any inquiry what- 
ever, but clearly that he must inform him- 
self as best he can from the records avail- 
able in his department or the material 

laced before him ed the parties, That 
‘it is a summary remedy and that the Col- 
lector has only to make ‘such inquiry as 
he deems fit’ does not however absolve 
the Collector from making a proper order 
giving reasons for his conclusions.” - 


From what has been discussed above, it 
is difficult to hold that a Collector acting 
in a ey inquiry proceeding under 
Section 120 of the Tenancy Act could be 
said to be a ‘Court’ within the strict sense 
‘of that term. Mr. Munshi arguing for the 
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respondent -has placed reliance on the 
decision in Harprasad v. Hans Ram (AIR 
1966 All 124). It has been held in that 
case that a Tahsildar dealing with a muta- 
i ing is a revenue court i. e. 
a ‘Court’ for the e of Sec, 195 a 
read with Section 476 of the Crimin 
Procedure Code. The decision in that case 
turned on the provisions of Ss.-4 (8) and 
5 of U. P. Land Revenue Act; 1 and 
the notification issued by the State Gov- 
ernment defining the mutation proceed- 
ings as judicial poeeun and because 
the Tahsildar dealing with a mutation 
proceeding decides a lis by a definitive 
judgment on the basis of evidence re- 
corded in accordance with the Evidence 
Act, there can be no doubt that he is a link 
in the hierarchy of revenue courts as en- 
vaged under Section 195. Section 4 (8) 
of the United Provinces Land Revenue 
Act, 1901 actually defined ‘Revenue 
Court as meaning all or any of the fol- 
lowing authorities, that is to say, the 
Bo and all members thereof, Com- 
missioner, Additional Commissioners, 
Collectors, Additional Collectors, Assist- 
ant Collectors, Settlement Officer, As- 
sistant Settlement Officers, Record Officer 
and Assistant Record Officers and Tahsil- 
dars. The decision in that case seems to 
have turned on the definition of the ‘Re- 
venue Court’ and on the Government 
notification issued by the State Govern- 
ment defining mutation proceedings as 
fudicial proceedings. The decision in that 
case would not, therefore, be of any as- 
sistance in the present case, 


9. It has also to be noted that under 
Section 102 of the Tenancy Act, the 
Tahsildar or Agricultural Lands Tribunal 
making an inquiry on presentation of ap- 
plication under Section 102 of the Ten- 
ancy Act has to exercise the same powers 
as the Mamlatdars’ Court under the 
Mamlatdars’ Courts Act, 1906 and 
save as provided in Section 36 

ey are to follow the provi- 
sions of the Mamlatdars’ Courts Act 
However, clearly this provision would 
not be applicable to the Collector be- 
cause he neither comes under the cate- 
gory, of the Tahsildar nor the Repeulanal 

ands Tribunal. As indicated , the 
provisions of Section 106-A of the Ten- 
ancy Act make him a Civil Court for cer- 
tain restricted purposes by operation of 
a legal fiction only when he is dealing 
with an inquiry under Section -38 (8A) of 
the Tenancy Act. When the Collector is 


‘acting under Séction:120 of the Tenancy 
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Act, he is not even making a judicial in- 
quiry. - A 

. 10. In my view the Collector acting 
under Section 120° of the Tenancy Act is 
not a ‘Court’ in the strict sense of that 
term. In that view the provisions of Arti- 
cle 187 of the Limitation Act, 1963 would 


not be applicable and an application, under . 


Section 120 of the Tenancy Act would 
not be governed for the. 
limitation for filing the application 

the provisions of Hie 187 of the ane) 
tion Act. No specific period of limitation 
for making such application is. provided 
under the Tenancy Act. Theréfore, -it 
would seem to me that the decision ot 
the Revenue Tribunai dismissing the ap- 
plication: of the petitioner under S. 120 (c) 
of the Tenancy Act as barred by limita- 
tion under ‘Article 187 
Act was clearly erroneous. 

11. In the result, this writ- petition is 
allowed. The order of the Revenue Tri- 
bunal dated: 1-2-1973 is quashed and the 
order of the Sub-Divisional- Officer, 
Pusad, dated 14-1-1972 shall stand restor- 
ed. In the circumstances of this. case, 


of the gua 


Laxman vy. S. G. K. D. Sanstha Managing Trustee 


os a 


which turns. mainly on the legal interpre-. 


tation governing the applicability of Arti- 
`- cle 187 of the Limitation Act, 1968 to the 
application under Section 120 of the Ten- 
ancy Act, there shall be no- -order as to 
costs. 


AIR 1981 BOMBAY 33 
SHARAD MANOHAR, J. 

Laxman Siddu Pote, Appellant v. 
Govindrao Koregaonkar Dharmadaya 
stha Managing Trustee, Respondent. 

Second Appeal No. 945 of 1973, D/- 7-8- 
1980. 

(A) Bombay Tenancy and- Agricultural 
Lands Act (67 of 1948), Section 84-A — 
Validation of transfer made before appointed 
day — It is question of fact fo be pleaded 
4nd proved — It is not a matter of assump- 
tion, (Para 9) 

(B) Bombay Tenancy 
Lands Act (67 of 1948), Section 88-B — 
Grant of exemption certificate — Certificate 
can he granted only. if land belongs te Trust. 

Looking to the scheme of Section 88-B, it 
is clear that the Collector gets jurisdiction to 
grant exemption certificate.in respect of the 
land -in question only in case where the land 
is either admitted to be belonging to the 


LX/LX/G782/80/AKJ - 
1981 Bom/3 1-G—16. 0s. 


Shri 
; Sanz 


‘Petition allowed. 


‘and Agricultural © 


_ applicable to this area on 1-5-1949. 
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Trust or is duly proved to be belonging to 
the Trust.- If. the Trust: claims the owner- 
ship of a particular land and if the tenant of 
the land admits the fact that the Trust is the 


‘owner with the knowledge that he was aware 


of the legal provisions, then. alone the Col- 
lector can hold that the property in question 
belonged to the Trust and, hence the same is 
exempt. But the fact that the land in ques-_ 
tion belonged to the Trust is-an indispensable 
condition precedent for the Collector’s juris-. 
diction to grant the certificate. In fact that 
is the jurisdictional. fact. The jurisdiction of 
the Collector to issue the exemption certifi- 
cate under Section 88-B depends entirely 
upon the existence of that fact and if it is 
proved in independent proceedings such as a 
suit that this basic jurisdictional fact itself 
never existed, any number of certificate: 
granted by. the Collector would be of no legal . 
consequence, (Para 10) 

(© Bombay Tenancy and Agricultura) 
Lands Act (67 of 1948), Ss. 88-B, 63 and 64 
— Exemption certificate under S. 88-B — 
Certificate granted on basis of statement by 
tenant of land that he. had no objection to 
grant of certificate — Trust in fact having no 
tiile to land — Tenant is not estopped from 
challenging certificate -~ Certificate cannot 


-Wipe out effect of Ss. 63 and 64. 


(Paras 12, 13) 
(D) Bombay Tenancy and Agriculturs) 
Lands Act (67 of 1948), Ss. 88-B and 33-M — 
Certificates under the sections — Finality of 
certificates is of limited character — It does 
not oust jurisdiction of civil court to go 
beyond certificate.  - (Para 14) 
Bhimrao N: Naik, for Appellant; P. N 
Sarkar ijb Mis. Malvi Ranchoddas Co., for 
Respondent. 


JUDGMENT :— This Second. Appeal has 


` got to be allowed on a very short point to 


which the attention of the lower Couris does 
not seem to have been invited. 

2. A short statement of facts sauia be 
sufficient to formulate the point. The suit 
property consists of R. S. No. 211 admeasur 


, ing 12-A and 31-G situate at Harah Budruk. ` 


Taluka Gadhinglaj, Dist. Kolhapur. Ad- 
mittedly the property originally belonged te 
Prabhakarpant Korgaonkar and the defen- 
dant, who is the present appellant before me 
in this Second Appeal, was the tenant of the 
land. There is no dispute that the Bombay 
Tenancy and Agricultural Lands Act, 1948. 
(hereinafter, ‘the Tenancy Act’) was made 
It ap- 
pears that Korgaonkars started an educational 
institution in this area and the institution was 
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registered under the Societies Registration 
Act in 1946. This institution was also re- 
gistered under the Public Trust Act on 30th 
Oct., 1952, 


On 16-7-1951 the Korgaonkars gifted the 
suit land to the Trust by a registered gift- 
deed executed on that date. There is no dis- 
pute that on the date on which the gift-deed 
was executed by Prabhakarpant ,Korgaonkar 
to the Trust, which was called Shri Govind- 
rao Korgaonkar Dharmadaya Sanstha, de- 
fendant was a tenant on the land. There is 
further no dispute that the Trust is not an 
agriculturist within the. meaning of that word 
in the Tenancy Act. i 


On i-4-1957 the defendant, who was- a 
tenant on the land, should ordinarily have 
become the owner of the land. There is no 
dispute that in the proceedings held under 
Section 32-G of the Tenancy Act he was de- 
_ clared an owner'of the land. He had paid 
- all the instalments’ and a certificate under 

Section 32-M ‘of the Tenancy Act has been 
issued to him. $ p i 


„lt may be worthwhile stating the chrono- 
logy of these events. On 30-9-1961 an order 
was passed by the Agricultural Lands Tri- 
bunal fixing. the. price of the, land. This 
order was passed by the Tribunal ‘in the said 
proceedings which were held after notices 
having been given to the original owner, 
Koregaonkars. It appears’ that subsequently 
the trustees of the’ Trust initiated proceedings 
under Section 88-B ‘of the Tenancy Act for 
the exemption ‘certificate under the sme. It 
further appears that in those proceedings the 
tenant’s statement was recorded. He stated 
that he had no objection to the exemption 
certificate being given to the Triist. On 31-1- 
1964 exemption certificate was granted ‘to the 
Trust. Thereafter, on 19-12-1966 a certificate 
was issued by the Authorities under the 
Tenancy , Act under Section 32-M of the 
Act for the tenant baving paid the entire 
amount of purchase price in lump sum. 


Section 88-B was -added to the Tenancy 
Act on 1-8-1956. The effect of the said Sec- 
tion .88-B or rather of the inter-relations -of 
the provisions of Sections 63 and 64 on the 
one hand, and Section 88-B of the Tenancy 
Act on the other is the crux of-the question 
which’ falls for my determination in this Se- 
cond Appeal. 


After the price was fixed by the Tribunal, 
the plaintiff-Trust made an application to the 
Tenancy Authorities for exemption certificate 
under Section 88-B of the Tenancy Act. I 
have also mentioned above that the said Sec- 
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tion 88-B came on the statute for the first 
time on 1-8-1956. Proceedings were held by 
the Tenancy Authorities in that behalf and 
in. those proceedings, it appears, the defen- 
dant-tenant made a statement as mentioned 
above before the Authorities that he had no 
objection to the exemption certificate being 
granted to the plaintiff-Trust. ; 

' 3. Being armed with the said ‘certificate 
the plaintiff-Trust filed a suit in the Court of 
the Civil Judge, J. D. Gadhinglaj, for a de- 


‘claration that the proceedings held by the 


Agricultural Lands Tribunal under Sec, 32-G 
of the Act in connection with the Jand in 
question and the order passed thereon by the 
Tribunal declaring that the defendant-tenant 
had become owner of the land with effect 
from 1-4-1957 was an illegal order and/or 
ultra vires the provisions of the Tenancy Act. 
It was the contention of the plaintiff-Trust 
that the suit land had been gifted to the 
Trust by its original owner Korgaonkars in 
the year 1951. It was the further contention 
of the plaintiff-Trust that an exemption cer- 
tificate was received by the Trust under Sec- 
tion 88-B of the Tenancy Act with the re- 
sult that the entirety of the provisions of 
Sections 32 to 32-R of the Tenancy Act by 
virtue of which the defendant could have. 
been the owner- of the land ceased to apply 
or rather were prevented from being applied - 
to the suit land. 


4. The defendant filed his written state- 
ment and denied in the first instant that 
there was any. gift-deed at all , executed by 
Korgaonkars in favour. of the Trust. The 
defendant stated that’ he had’ no knowledge 
about the gift-deed. Secondly it was con- 
tended that if there was a gift-deed the same 
was hit by the provisions of Ss, 63 and 64 
of the Tenancy Act. Having regard to 
those provisions, it was contended, that the 
land: could: not be said. to ‘have been legally 
transferred to the plaintiff-Trust at. all and 
in this. view of. things it was contended that 
the suit land was not the property .of the | 
Trust at all with the result that the.. provi- 
sions.of S. 88-B of the Tenancy Act did not 
come into: play. - a ae 

5.: ‘The trial Court negativéd the’ conten-. 
tion of the defendant that the gift in favour 
of the Trust was in any way hit by. the pro- 
visions of Ss. 63 and 64.. The trial Court 
held that the provisions of S. 88-B of the 
Bombay Tenancy Act excluded. thé operation 
of the said Ss. 63 and 64. In this view of 
things, the trial Court held that the proceed- 
ings held by the Agricultural Lands Tribunal 
under S. 32-G of the Tenancy Act and the 
certificate issued by the Tribunal , under Sec- 
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tion 32-M of the same were wholly illegal 
and hence without jurisdiction. The plain- 
tifs suit was, therefore, decreed by the 
trial Court.. : 

' 6. In an appeal filed by the “defendant, 
the Appellate Court’ was of the view that in 
the proceedings instituted by the Trust under 
S. 88-B of the Tenancy Act for the’ requi- 
site exemption certificate, the defendant- 
tenant had made a statement before the trial 
Court that he had no objection to the ex- 
emption certificate being granted by 
Tribunal to the Trust. The Appeflate Court, 
therefore, held that. the defendant was estop- 
ped from challenging the validity of the ex- 
émption certificate. The Appellate Court 
further held that in view of the existence of 
a valid certificate under S. 88-B, the provi- 
sions of Ss. 63 and 64 did not come into 
play. Taking this view of things, the Appel- 
late Court dismissed the defendant’s appeal. 
It is against the said decree that the pre- 
gent appeal has been filed by the original 
defendant. 


7. Mr. Naik, learned Advocate for ‘the 
defendant, has contended before me with 
great force that chronology of events shows 
that the Trust could not have had any title 
to the suit land, on 1-8-1956 when S. 88-B 
came on the statute book. He contends that 
in this view of things the Collector could 
not have had the jurisdiction to . issue 
exemption certificate which he purported to 
issue on 31-1-1964. He further says that if 
the Collector did not have any such jurisdic- 
tion, the jurisdiction could not be conferred 
_upon the Collector by any acting: on -the 
part of either the plaintiff or the. defendant. 
The certificate issued by the Collector under 
S. 88-B, therefore, must be ignored because 
it has no value whatsoever in the eyes of 
law. He further contends that in this view 
- of things, the plaintiff could have no locus 
standi to file the suit for challenging «the 
order passed by the Agricultural Lands Tri- 
bunal in favour of the defendant-tenant. 

.8. Mr. Sarkar appearing for the plaintiff- 
Trust, however, contended in reply that the 
provisions of Ss. 63 and 64 of the Tenancy 
Act, in the first instance, have to be exam- 
ined and understood in the. light of the pro- 
visions of S, 84-A of the Tenancy Act. He 
says that though under both the Ss. 63 and 
64 the transfer which. was effected by Kar- 
gaonkars, by execution of the. gift-deed, 
dated 16-7-1951 was illegal. and void ini- 
tially, the illegality disappeared by virtue of 
the provisions: of S. 84-A of. the Tenancy 
Act. The said S. 84-A provides that if a 
transferee, such as the plaintiff-Trust, pays a 
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sum of ‘Rs. 100/- as penalty to the Govern- 
ment, the Mamlatdar shall declare that the 
transfer is not invalid. He also relied on 
the provisions of sub-section (3) of S. 84-A 
which- provides that if the transferee does 
not pay-the amount within the prescribed 
period, the -transfer: shall be declared by the 
Mamlatdar to be invalid and thereupon the 
provisions of sub-sections (3) to (5) of Sec- 
Under, S. 84-C of 
the Tenancy Act, what is provided is that 
upon such transfer being declared invalid 
the land shall vest in the State Government. 
Mr. Sarkar ingeniously contends that -since 


‘no such order has been passed by the Mam- 


latdar declaring the transfer to be invalid, 
it must be assumed that the transfer is not 
invalid. .He further contends that from the 
very fact that transfer has not been declar- 
ed invalid, it. must be assumed or inferred 
that the requisite amount of Rs. .100/- bas 
been paid by the plaintiff-Trust to the Gov- 


` ernment within the prescribed period. In- ` 


cidentally, it may be noted that the said 
period is prescribed by R. 49-A of the Rules 
framed under the Tenancy Act which pro- 
vides that the penalty should be paid on or 
before 3lst March, 1965. 


9. I am afraid it is not possible to ac- 
cept Mr. Sarkar’s contention. It cannot be 
held that merely because the Mamlatdar has 
not passed-any order holding either that the 
gift-deed was valid or invalid, or rather be- 
not produced any 
such order before the Court, it must be as- 
sumed that an order was passed in favour 
of the plaintiff validating the transfer. In 
this connection it may be noted that the en- 
tire litigation revolves round the question 
whether the pift-deed effected by Koregaon- 
kars in favour of the plaintiff-Trust is` hit 
by and rendered void under the provisions 
of said Ss. 63 and 64. The defendant has 
been crying from house-tops right from the - 
outset that the order is invalid because it 
violated those sections. The reply to this 
plea given by the plaintiff throughout these 
proceedings has been that the plaintiff-Trust 
bas obtained the exemption certificate under 
Sec. 88-B and that that is why the certificate 
issued under S. 32-G by the ‘Agricultural 
Lands Tribunal was invalid. The burden of 
plaintiffs: song is that Ss. 63 and 64 of the 
Tenancy Act cannot apply in view of the 
exemption: certificate. At no time even a 
faintest-attempt has‘ been made by the plain- 
tiff to contend that the consequences incur- 
red by the plaintiff-Trust-by virtue of the 
provisions of Ss. 63 and 64 was wiped out 
by virtue of proceedings taken by the plain- 
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tiff under S..84-A or by virtue of any order 
passed by the Mamlatdar under S. 84-A (3) 
of the Act. Nowhere it is contended that 
the ‘transfer which was initially invalid has 
been got validated by the plaintiff-Trust. It 


is, therefore, impossible to accept Mr. Sar- 
kar’s contention that a presumption should 
be raised that the plaintiff-Trust has paid 


the amount and has ‘got the gift-deed vali- 
dated. Whether the gift has been validated 
or not is a question of fact. That fact has 


got to be pleaded and proved. That fact- 
cannot be a matter of assumption. - 

10. Mr. Sarkar nextly contends that 
since certificate under S. 88-B has been 


granted to the plaintiff-Trust and that toe 
upon concession in that behalf having been 
made by the defendant-tenant, that  certifi- 
cate has become final and conclusive having 
regard to the provisions of S. 88-B (2). The 
said S. 88-B (2) provides as follows: 


“For the purpose of this section, a certi- 
ficate granted by the Collector, after hold- 
ing an inquiry, that the conditions in the 
proviso to sub-section (1) are satisfied by 
any trust shall be conclusive evidence in 
that behalf.” 

Mr. Sarkar contends that this certificate 
ousted the jurisdiction of the Court to en- 
quire into the question as to whether the 
suit property belonged to the Trust or not, 
and as to whether -the transfer was rendered 
invalid by virtye of the provisions of Ss. 63 
and 64 or not. I am afraid, Mr. Sarkar is 
reading too much in the section to be war- 
ranted either by the letter or intendment of 
the said sections. What the said sub-section 
says is that for the purpose of S. 88-B alone 
the certificate could be of any avail. If the 
certificate is issued it shall be conclusive evi- 
dence of the fact that the conditions in pro- 
viso to sub-section (1) are complied with by 
the Trust. Those conditions in-the proviso 
do not deal in any manner with thé ques- 
tion as to whether the property in question 
belonged to the Trust or not. As a matter 
of fact, if we have a look at the entire 
scheme, of S. 88-B, we find that the Collecior 
gels jurisdiction to grant exemption certifi- 
cate in respect of the land in question only 
in case where. the land is either admit- 
ted to be belonging to the Trust 
or is duly proved to be belonging 
to the Trust. If the Trust claims the 
ownership of a particular land and 


tenant of the land admits the fact that the 


Trust is the owner with the knowledge that 
he was aware of the legal provisions, then 
Jalone the Collector can hold that the pro- 


. [perty in question belonged to the Trust and, 
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hence the same is exempt. But the fact 
that the land in question belonged to the 
Trust is an indispensable condition prece- 
dent for the Collector's jurisdiction to grant 
the certificate. In fact that is the jurisdic- 
tional fact. The jurisdiction of the Collector 
to issue the exemption certificate under Sec- 
tion 88-B depends entirely upon the exist- 
ence of that fact and if it is proved in in- 
dependent proceedings such as a suit that 
this basic jurisdictional fact itself never 
existed, any number of certificates granted 
by the Collector would be of no legal con- 
sequence. 


11. We have seen in the instant case that 
on the date of the transfer, 31-10-1950, the 
defendant-tenant was there on the land. The 
transferee Trust was not an agriculturist and 
hence the gift-deed by the landlord Kore- 


_gaonkars to the Trust was bad in its incep- 


tion. This means that on the date when 
S. 88-B came on the statute book, on 1-8- 
1956, the Trust ceased to have a tittle of 


title to the suit property. It had, therefore, 
no right whatsoéver to make an application 
to the Collector for the exemption certificate 
and if in spite of that fact they made an 
application and the application was granted 
by the Collector and exemption 
was issued by the Collector in pursuance of 
the same, the certificate could be of no legal 
consequence whatsoever and the tenant 
would be perfectly within his right-to totally 
ignore the.same. To my mind the learned 
trial Judge has put the cart before the horse 
when he held that Section 88-B certificate was 
granted and,. therefore, the provisions of Sec- 
tions 63 and 64 did not apply. He should 
have seen that Section 88-B certificate could 
not be granted because the transfer was hit 
by Sections 63 and 64 of the Act. The 
matter is as simple as that. . 


12. Coming to the plea of estoppel resort- 


ed to by the learned Extra Assistant Judge, . 


I am afraid that the law of estoppel will be 
deemed to have been basically misconstrued 
if the view is taken that a tenant is estopped 
from challenging the validity of the exemp- 
tion certificate in the instant case. In the 
first place, exemption certificate or no ex- 
emption certificate, the fact remains that the 
transfer in favour of the plaintiff-Trust was 
an invalid transfer creating no title in favour 
of the plaintiff Trust. The existence of certifi- 
cate under Section 88-B cannot have the 


effect of effacing or wiping out the effect of] 


Sections 63 and 64. Merely because tenant 
made a statement before the tenancy Auth- 


orities stating that he had no objection to the} 


certificate’ 
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exemption certificate being granted conditions 
necessary for invoking the principle of estop- 
pel cannot be said to have been attracted. 
A plea of estoppel postulates that upon a 
particular representation by some person 
some other person must have acted to his 
detriment. It is difficult to see what is the 
representation made by the defendant-tenant 
to the plaintiff-Trust, and as to how the de- 
fendant-tenant has acted upon it to its detri- 
ment. Merely because a person makes -a 
wrong statement before some Authority that 
does not mean that the person is estopped 
from saying that 
erroneous one. Every 


ingredient of the 


principles of estoppel contained in S. 115 of 


the Evidence Act is conspicuously absent in 
the instant case. I have perused the plead- 
ings as well as the evidence in the instant 
case and have also carefully read the judg- 
ments of both the Courts below and the im- 
pression that I got was that the plea of 


estoppel iè just airily raised by the plaintiff - 


and has been just casually accepted by the 
learned Judge. The learned Judge has lost 
sight of the fact that there can be no estop- 
pel against ‘statute and that Sections 63 and 
64 of the Tenancy Act are mandatory in 
.|their character. Likewise Section 88-B is 
‘lequally mandatory. Jurisdiction of the Col- 
lector cannot be enlarged by any amount of 
concession being made by the tenant. , 


13. Moreover in the instant case 
tenant has not made a statement that the gift 
made by Korgaonkars in favour of the Trust 
was valid one because of any declaration 
having been granted by the Mamlatdar, All 
-that he has stated is that he has no objection 
to the certificate being granted to Korgaon- 
gars. There is nothing on the record -to show 
that he ever knew the purpose for which his 
statement was being recorded or‘that he knew 
that his own position was in any way being 
- affected by the grant of such exemption 
certificate. The statement, therefore, is a 
meaningless statement and of no legal conse- 
quence whatsoever: It is not shown to have 
been made with the intention of creating the 
legal consequence desired by the plaintiff, it 
is not shown to have been made with the 
knowledge that the legal consequence desired 
by the plaintiff would ensue. In this view 
of things, the plea that the tenant was estop- 
ed ‘from challenging the correctness or lega- 
lity of the exemption certificate and the con- 
sequent view taken by the learned -Extra As- 
sistant Judge accepting the. finality of the 
certificate must be held to be erroneous. 

14. An attempt was made by Mr. Sarkar 
‘ to contend that having regard to the finality 
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attached to the certificate -under Section 88-B 
this Court was not competent to go beyond 
the certificate. Mr. Naik points out that 
likewise there was a certificate issued by the 
Tenancy Authorities: under Section 32M of 
the Act on 19-12-1966 as well. He points out 
that the Civil Court could not go beyond that 
certificate either if the contention of Mr. Sar- 
kar was to be accepted. He contends with 
quite some justification, that the certificate 
dated 19-12-1966 under Section 32-M is later 
in time and hence it must prevail and if it 
prevailed the .ownership of the defendant 
tenant in respect of the land must be deem- 
ed to have been conclusively proved. To my 
mind the contention of. Mr. Naik shall have 


- to be accepted, if the reasoning -of Mr. Sar- 


kar is founded upon an exceptional logic. 
However, I feel that the finality attached to 
both the certificates —- one under Sec. 32-M 
and the other under Section 88-B — is of 
limited character. The finality does not oust 
the jurisdiction of the Civil Court to go 
beyond the certificate and to see whether the 
certificaes have been issued by a Court of 
‘competent jurisdiction after verifying whe-. 
ther the conditions precedent to grant the, 
certificates existed or not. 


15. Jn this view of things, it must be held 
that the decree passed by the Courts below 
cannot be sustained. The appeal is, there- 
fore, allowed. The decree passed by the 
trial Court and confirmed by the Appellate 
Court is hereby set aside and the suit filed 
by the plaintiff is hereby dismissed. 

16. The defendants shall be entitled to 


costs of all the three Courts. 


Appeal allowed. 
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Pravinkant Keshavlal Parikh, Appellant v. 
The Bombay Municipal Corporation for 
Greater Bombay and another, Respondents. 
First Appeal No, 693 of 1972, DJ- 20-6- 
1980. 


(A) Bombay Municipal Corporation Act 


(3 of 1888), Section 504 — Applicability of 


Section 5 of Limitation Act to application 
under Section 504 — As Chief Judge of Small 
Cause Court entertaining applications under 
Section’ 504 acts as Court, provisions of Sec- 
tion 5 will apply. 

` The application under Section 504 is to be 
filed before the Chief Judge of the Small 


. Cause Court within a period’ of one year 


from the date on. ‘which the compensation 
KX/KX/G350/80/HR/RSK. - 
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first became claimable. This section pre- 
scribes period of limitation different from 
the period prescribed by the schedule attach- 
ed to the Limitation Act and therefore | in 
view of the provisions of Section 29 (2) of 
the Limitation Act the provisions contained 
in Sections 4 to 24 (both inclusive) shall 
apply to such an application in so far as and 
to the extent to which they are not expressly 


excluded by. the Bombay Municipal Corpora- j 


tion Act. It is an admitted position that 
there is no express exclusion of the provisions 
of Section 5 of the Limitation Act in any 
ef the provisions of the Bombay Municipal 
Corporation Act. .- (Para 5) 


The Chief Judge of the Small Cause Court 
is appointed not as an individual but as the 
Presiding: Officer of the Small Cause Court. 
He is appointed in his official capacity as the 
Chief Judge presiding over the Small Cause 
Court and not in his individual capacity. 
When a Judicial Officer like the Chief Judge 
of a Small Cause Court is named as a per- 
son who has to entertain and decide applica- 
tions filed under Section 504, he has to de- 
cide these applications in accordance witb 
law and in the Act nothing has been men- 
tioned about. finality: or otherwise of the de- 
cisions given by the Chief Judge of the Small 
Cause Court. On the other hard in specific 
terms an appeal has been provided against 
the decision of the Chief Jiidge of the Small 
Cause. Court passed under Section 504 of the 
Act. An appeal against the said decision lies 
to High Court. The- period of limitation for 
such an appeal is also prescribed. Therefore. 
it is quite clear that no finality is attached to 
the decision given by the Chief Judge of 
Small Cause Court under Section 504 and 
the said decision. is subject toan appeal to 
the High Court. This is a clear indication 
of the fact that the Chief Judge of the Small 
Cause Court acts as a Court and not as a 
persona designata. Once it is so held, then 


obviously the provisions of Section 5 of the ' 


Limitation Act will apply to the proceedings 
instituted under Section 504 of the Bombay 
Municipal Soe Act AIR 1978: SC 
1; Rel. on. $ ‘(Para 8) 


` (BY Limitation ‘Act Qs of 1963), Sec.. 5-— 
“Sufficient” cause” ‘Appellant acting: - all 
thro’ bóna fide: and not filing- application 
under Section 504 of Bombay Municipal Cor- 
poration Act earlier because of bona fide be- 
Hef as to when cause of action for Gling said 
application would arise — Application also 
indicating inaction on part of- officers of 
B’bay Municipal Corporation — Application 
fully explaining whole period of delay. and 
steps taken ‘by appellant — Held pakean 
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disclosed sufficient cause for delay in filing 


application under Section 504. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1978 SC í : 1978 Cri LJ 1 6,8 
AIR 1978 SC 537 W 9 
1975 Cri LJ 144 (FB) (Andh Pra) 7 


AIR 1966 SC 1888 : 1966 Cri LJ. 1514 6 
AIR 1961 SC 606.: 1961 (1) Cri LJ 740 6 


M. V. Sali, for Appellant; V. T. Walawal- 
kar with M. V. Shetty and P. B. a al 
for Respondents. 


DHARMADHIKARE, J.:— It is an admit- 
ted position that the respondents the - Bombay 
Municipal Corporation have acquired the 
land belonging to the petitioner, under Sec 
tion 299 of the Bombay Munitipal Corpora- 
tion Act. The posséssion of the land was 
taken on 24th Aug., 1965 though intimation 
about the intention, to acquire the Land was 
communicated to the appellant on 27th Mar., 
1965. It appears that vide letter dated 12th 
April 1965 i.e. even before taking over of 
the possession of the land, the appellant 
claimed compensation for the land acquired. 
Unfortunately till ist of June 1968 no reply - 
was given by the Corporation authorities to 
the claim made by the appellant nor the Bom- 
bay Municipal Corporation had made an offer 
regarding the payment of compensation till 
that date.’ After receiving the said letter as 
the appellant was not satisfied with fhe offer 
made by the Corporation he filed an applica- 
tion under Section 504 of the Bombay Muni- 
cipal Corporation Act on 3{st July 1968 
making a claim for compensation. This ap- 
plication: was opposed by the Bombay Muni- 
cipal Corporation on various grounds and a 
contention was also raised that the applica- 
tion was barred by limitation as it was filed 
beyond the period of limitation prescribed by 
Section 504 of the Bombay Municipal Cor- 


poration Act. 


The appellant had-also filed an application 
under Section 5 of the Limitation Act for 
condonation of delay on the ground that he 
could not file an application earlier because 
of the conduct of the Bombay Municipal 


Corporation Officers themselves and hence 


there was sufficient cause for him' for not 
making ‘the application within the period 
prescribed by Section 504 of the Bombay 
Municipal Corporation Act. This applica- 
tion was also opposed on behalf of the Muni- 
cipal Corporation on the ground (1) that the 
provisions of S. 5 of the Lim. Act are not ap- 
plicable to the application contemplated by 
Section 504 of the Bombay Municipal Cor- 
poration ‘Act; and (2) that the application 
filed by the appellant.did not disclose suffi- 
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cient cause for not making 
earlier. i - 
2. The learned Additional Chief Judge of 
the Small Cause Court, Bombay vide his 
order dated 22nd April, 1971 came to. the 
conclusion that Section 5 of the Limitation 
Act applies to the application filed under 
Section 504 of the Bombay Municipal Cor- 
poration Act. However, he found that the 
delay had not been properly explained by the 
appellant and the reason given by the ap- 
pellant appeared to him to be an after- 
thought. In view of these findings the learned 
Additional Chief Judge refused to condone 
the delay and therefore the application filed 
was dismissed. It is against this order of 
dismissal of the application that the present 
appeal: has been filed by the appellant under 
Section 3 of Act No. XII of 1888. 


3. Shri Sali, learned Counsel for the ap 
pellant contended before us that the learned 
Additional Chief Judge of the Small Cause 
Court, Bombay committed an error apparent 
on the face of record in dismissing the ap- 
plication filed by the appellant for condona- 
. tion of delay in filing the application under 
Section 504 of the Bombay Municipal Corpos 
ration Act. According to him it is an ad- 
mitted position that though the possession of 
the land in question was taken by the Bom- 
bay Municipal Corporation on 24th August 
1965 and ‘the claim for compensation was 
already lodged by the appellant on 12th of 
Apr., 1965 till lst June 1968 no reply was 
given by the Bombay Municipal Corporation, 
Unless such a reply was received and a dis- 
pute was raised, the appellant bona fide be- 
lieved that there was no cause of action for 
him for filing the application under S. 504 
of the Bombay Municipal Corporation Act. 
-After getting such a reply on the Ist June 
1968 within a period of less than one month 
he filed the application before the learned 


the application 


Chief Judge of the Small Cause Court under 


Section 504 of the Bombay Municipal Corpo- 
ration Act. Therefore any delay which was 
caused in filing the application , was: caused 
by the conduct of the Municipal Officers in 
not replying to the claim made by the ap- 
pellant and in any case the appellant bona 
fide believed that till such reply was’ received 
and dispute is raised he could not_have filed 
the application under Section 504 of’ the Cors 
poration Act. The delay caused was tn- 
intentional and was.not deliberate. Further 
according to Shri Sali the appellant filed the 
application before the Corporation authori- 
ties claiming an, adjustment of amount‘ of 
Rs. 17,000/- which he had to pay as arrear# 
of property taxes in respect of the said .pro- 
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perty. He had requested the Corporation 
authorities to pay him the compensation after 
deduction of the said taxes. The appellant 
approached the Officers of the Corporation 
on morethan one occasion. Ultimately he 
was constrained ‘to file a suit for injunction 
in the City. Civil Court, Bombay bearing Suit 
No. 7551 of 1965 restraining the respondent 
Bombay Municipal Corporation from re- 
covering the alleged property taxes by attach- 
ment and sale of the property; and such an 
injunction was granted by the City Civil 
Court restraining the’ respondent Bombay 
Municipal Corporation from taking any 
action for recovery of the arrears of taxes 
till the amount of compensation was deter- 
mined and paid to him. Such an injunction 
was continuing on the date when the applica- 
tion under Section 504 of the Bombay Muni- 
cipal Corporation Act was filed. In the ap- 
plication filed under Section 5 of the Limita- 
tion Act the appellant has contended that he 
was under the impression that it was the 
duty of the respondent Bombay Municipal 
Corporation to determine amount of com- 
pensation and to pay it to him. . For the first 
time he, came. to know that the Bombay 
Municipal Corporation was not willing to 
pay the compensation as claimed by him 
when he received their letter dated Ist of 
June 1968. Thus, according to Shri Sali if 
all these facts and circumstances are consider- 
ed in their totality, then the learned Addi- 
tional Chief Judge of the Small Cause Court 
has acted with material irregularity in dis- 
missing the application filed by the appellant 
under Section 5 of the Limitation Act. 


4. On the other hand it is contended by 
Shri Walawalkar, learned Counsel appearing 
for the Bombay Municipal Corporation that 
the provisions of Section 5 of the Limitation 
Act are not applicable to the application con- 
templated by -Section 504 of the Bombay 
Municipal Corporation Act because the 
learned Chief Judge of the Small. Cause 
Court is an authority named under the said 
section in his capacity as persona designata 
and the Chief Judge of the Small Cause 
Court while entertaining an application filed 
under Section 504 of the Bombay Municipal 
Corporation Act, acts as persona designata 
and not as a Court within the meaning of the 
said expression as defined under Section 5 of 
the Limitation Act. Shri Walawalkar has 
also contended that jurisdiction is conferred- 
upon the Court before which an application 
for condonation of delay is filed either to 
grant or reject application. If a Court after 
keeping in view the relevant principles, exer- 
cisés its: jurisdiction in: refusing to grant the 
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said application, then sitting in appeal this 
Court cannot interfere with the said discie- 
tionary order passed by the lower Court. In 
the present case the cause of action for filing 
the application arose on 24th August 1965 
when the possession of the land in question 
was taken by the Corporation. The applica- 
tion under Section 504 of the Bombay Muni- 
cipal Corporation Act is filed on 3rd July 
1968 i.e. practically after more than three 
years and this whole delay is not properly 
explained by the appellant. Therefore, the 
learned Additional Chief Judge of the Small 
Cause Court was right in dismissing the ap- 
plication filed by the applicant for condoning 
the said delay. . 


5. So far as the first contention raised by 
Shri Walawalkar, viz. that the provisions of 
S. 5 of the Limitation Act are not applicable 
to the application contemplated by S. 504 of 
the Bombay Municipal Corporation Act, is 
concerned in our opinion, there is no sub 
stance in this contention. Section 504 of the 
Bombay Municipal Corporation Act reads as 
under : 


“504. If in any case not falling under Sec- ` 
tion 491, any person is required by this 
Act, or by any regulation or by-law framed 
under this Act, to- pay any expenses or any 
compensation, the amount to be so paid 
and, if necessary, the apportionment of’ the 
same, shall, in case of dispute, be determin- 
ed, except as is otherwise provided in Sec- 


tions 502 and 503, by the Chief Judge of the 


Small Cause ‘Court on application: being made 


to him for this purpose at any time within. 


one year from the date when such expenses 
or. compensation first’ became claimable.” 


From the bare reading of this section it is 
quite clear that the application under . this 
-{section is to be filed before the Chief Judge 
of the Small Cause Court within a period of 
one year from the date on which the com- 
pensation first became claimable. This sec- 
tion prescribes period of limitation different 
from the period prescribed by the schedule 
attached to the- Limitation Act and therefore 
in view of the provisions of Section 29 (2) of 
the Limitation Act the provisions contained 
in Sections 4 to 24 (both ‘inclusive) shall 
apply to such an application in so far as and 
to the extent to which they are not expressly 
excluded by the Bombay Municipal Corpora- 
tion Act. It is an admitted position that 
there is no express exclusion of the provisions 


of Section 5 of the Limitation Act in any of 


the provisions: of the Bombay Municipal 
Corporation Act. Therefore, prima facie the 


provisions of. Section 5 of the Limitation Act. 
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will apply to an application filed under Sec- 
tion 504 of the Bombay Municipal Copa 
tion Act. - 


6. However, it is strenuously contended 
by Shri Walawalkar that Section 5 of the 
Limitation Act will not apply to this applica- 
tion because the learned Chief Judge of the 
Small Cause Court who exercises jurisdiction 
to entertain an application under Section 504 
of -the Bombay Municipal Corporation Act 
is merely a persona designata and not a 
Court within the meaning of the said ex- 
pression as used in Section'5 of the Limita- 
tion Act. In our opinion there is no sub- 
stance in this contention also. As to when 
an authority could be termed as “persona de- 
signata” is by now well settled. In this con- 
text a reference could usefully be made to 
-the latest decision of the Supreme Court in 
Thakur Das v. State of Madhya Pradesh, 
AIR 1978 SC 1. “While considering a ques- . 
tion as to whether an appellate authority ap- 
pointed under Section 6-C of the Essential 
Commodities Act, 1955 is a “persona de- 
signata” or not the Supreme Court ubiinately 
“observed as under: - ~ 


“Ss. 7 and 9 of the Code of Criminal Pro- 
cedure; 1898 envisage division of the State in 
various Sessions Divisions and setting up of 
Sessions Court for each such division, and 
further provides for appointment of a ‘Judge 
to preside over that Court. The Sessions 


Judge gets his designation as Sessions Judge | 


as he presides over the Sessions Court and 
thereby enjoys the powers and discharges the 
functions conferred by the Code. Therefore, 
even if the judicial authority appointed under 
Section 6-C is the Sessions Judge, it would 
only mean the Judge presiding over the Ses- 
sions Court and discharging the functions of 
that ‘Court. If by the Sessions Judge is 
meant the Judge presiding over the Sessions. 
Court and that is the appointed appellate 
authority, the conclusion is inescapable that 
he was not persona designata which. expres- 
sion is understood to mean a person pointed 
out or described as an individual as opposed 
toʻa person ascertained as a member of a 
class or as filling a particular character (vide 
Central Talkies Ltd. v. Dwarka Prasad, AIR 
1961 SC 606 and Ram Chandra v. State of 
U. P., AIR 1966 SC 1888)” 


7. Then after making a referetice to the 
decisions of various High Courts in para. 10 
of the said judgment the Supreme Court ap- 
proved the Full Bench decision of the Andhra 
Pradesh High Court in Public Prosecutor v. 
L. Ramayya, 1975 Cri ose 144 in | the” foilon 
ing térms: 
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“As against this, this -very question was 
examined by a Full Bench of the Andhra 
Pradesh High Court in Public Prosecutor 
(A. P.) v. L. Ramayya, 1975 Cri LJ. 144 (FB) 
(Andh Pra). Two questions were referred to 
the Full Bench. The first was whether ` the 
District and Sessions Judge who is appoint- 
ed judicial ‘authority for hearing appeals 
under Section 6-C is a persona designata or 
an inferior Criminal Court and the second 
was whether even if it is an inferior Criminal 
Court a fevision application against the 
order of the appellate authority would lie to 
the High Court?. The Full Bench answered 
the first question in the affirmative. While 
summing up its conclusions, the Court held 
that when a judicial authority like an officer 
who presides over a court is appointed to per- 
form the functions to judge and decide in 
accordance with law and as nothing has 
been mentioned about the finality or other- 
wise of the decisions made by that authority, 
it is an indication that the authority is to act 
as a court in which case it is not necessary 
to mention whether they are final or not as 
all the incidents of exercising jurisdiction as 
a Court would necessarily follow. We are in 
broad agreement with this conclusion.” .. 


8. If the law laid down by the Supreme 
Court in Thakur Das’s case (AIR 1978 SC 1) 


is applied to the present provisions, viz. Sec-_ 


tion 504 of the Bombay Municipal Corpora- 
tion Act, it is quite clear that the learned 
Chief Judge of the Small Cause Court is ap- 
pointed not as an individual but as the Pre- 
siding Officer of ‘the Small Cause Court. He 
is appointed in his official capacity as the 
Chief Judge presiding over the Small Cause 
Court and not in his individual capacity. He 
is selected’ to act in his capacity as Chief 
Judge of already constituted Court, and not 
in his private capacity or individual capacity. 
He igs selected on account of his presiding 
over the Small Cause Court. This Chief 
Judge of Small Cause Court is not a person 
pointed out of described as an individual as 
opposed to a person ascertaified as a mem- 
ber of a class or as filling.a particular charac- 


ter. When a Judicial Officer like the Chief- 


Judge of a Small Cause Court is named as 


a person who has to entertain and decide ap- _ 


plications filed under Section 504 of the Bom- 
bay Municipal Corporation Act, he has to 
decide these applications in accordance with 
Jaw and in the- Bombay Municipal Corpora- 
tion Act nothing has ‘been. mentioned about 
finality or otherwise of the decisions given 
by the Chief Judge of the Small Cause Court. 
On the other hand under Act No, XU of 
1888 in specific terms an appeal has been 
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provided against the decision of the Chief 
Judge of the Small Cause Court passed under 
Section 504 of the Bombay Municipal Cor- 
poration Act. An appeal against the, said 
decision lies to this Court. By Section 5 of 
Act No. XII of 1888 the period of limita- 
tion for such an appeal is also prescribed. 
Therefore, it is quite clear that no finality is 
attached to the decision given by the Chief 
Judge of Small Cause Court under Sec. 504 
of the Bombay Municipal Corporation Act 
and the said decision is subject to an appeal, 
to the High Court. In our opinion this is a 
clear indication of the fact that the Chief 
Judge of the Small Cause Court acts as a 
Court and not as a persona designata. Once 
it is held that the learned Chief Judge of the 
Small Cause Court is not a persona designata 
but acts as a Court, then obviously the pro- 
visions of Section 5 of the Limitation Act 
will apply to the proceedings instituted under 
Section 504 of the Bombay Municipal Cor- 
poration Act. Hence it is not possible for 
us to accept the contentions raised. by Shri 
Walawalkar in this behalf. 


9. So far as the merits of the matter are 
concerned, it‘is no doubt true that a discre- 
tion is conferred upon a Court before which 
an appeal for condonation of delay is filed. 
It is equally true that if the said Court after 
keeping in view the relevant principles exer- 
cises its discretion judiciously, then unless it 
is shown that the order is manifestly unjust 
or perverse, normally the appellate Court 
will not interfere with the said discretion. 
However in the present case, the learned Ad- 
ditional Chief Judge of the Small Cause 
Court has not kept in view the relevant prin- 
ciples while exercising his discretion in re- 
fusing to condone the delay. It is un- 
doubtedly true that in dealing with the ques- 
tion of condonation of delay under Sec. 5, 
the party seeking relief has to satisfy the 
Court that he had sufficient cause for not 
making the application within the prescribed 
time and this has always been understood to 
mean the explanation to cover the whole 
period of delay. It is neither possible nor 
advisable -to lay down precisely as to what 
facts or matters would cnstitute sufficient 
cause under Section 5 of the Limitation Act. 
Obviously this must depend upon the facts 
and circumstances of each case, but by now 
it is well settled that the words “sufficient 
cause” should be liberally construed so as to 
advance substantial justice when no negligence 
or inaction or want of bona fides is imput- 
able to the party, viz. that the delay in filing 
the application should not have been for the 
reason which indicates the party’s negligence 
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in not taking necessary steps ‘which it could 
have or stiould have taken. What could be 
such necessary steps will again depend upon 
the facts and circumstances of each case. See 
Mrs. Sandhya Rani Sarkar v. Smt. aie 
Rani Devi, AIR 1978 SC 537. 


10. We have already narrated the facts 
in detail as are reproduced in the application 
jfiled by the appellant undes Section 5 of the 
Limitation Act. So far as the appellant is 
concerned, he had claimed compensation vide 
letter dated 14th Apr..1965 i.e. even before 
the possession of the land was taken by the 
Bombay Municipal Corporation. Tt is the 
case of the appellant in the application filed 
before the Smail Cause Court that he had 
also approached the ‘authorities concerned fos 
adjustment of arrears-of the property taxes 
from the dmount of compensation payable 
to him. He has also stated in the applica- 
tion that he had personally met some of the 
officers concerned and the officers had agreed 
that such adjustment would be made when 
the quantum of compensation is decided. In 
spite of this the action of recovery of the 
amount was taken and the appellant was con- 
strained to file a suit for injunction in the 
City Civil Court bearing No. 7551 of 1966 
wherein the interim injunction was granted 
in favour of the appellant. For the first 
time the Bombay Municipal Corporation re- 
pudiated the claim of compensation made by 
the appellant long back-i.e. on 12th Mar. 
1965 vide letter: dated Ist June 1968. There 
fore, till Ist of June 1968 no dispute was 
raised by the Bombay Municipal Corporation 
regarding the payment of compensation nor 
the Corporation had offered any compensa 
tion. After receipt of this Jetter the appek 
lant informed the Bombay’ Municipal Corpo 
ration that the compensation offered is wholly 
inadequate. Thus the letter issued by the 
Bombay Municipal Corporation dated Ist 
June 1968 was replied to by the appellant 
vide bis advocate’s letter dated 28th June 
1968. By this letter he had reaffirmed his 
claim made earlier and claimed compensation. 
at- the rate of Rs, 450/-- per. square yard. 
After giving this .reply on 
after making necessary arrangements he filed 
an application under Section 504 of the Bom- 
bay Municipal Corporation Act as early as 
possible. Aji these circumstances clearly in- 
dicate that the appellant was acting all. 
through bona fide and could not file the ap- 
plication because of an honest:and bona fide 
belief on his part and because of the: inaction 
on the part of the officers of ‘the Bombay 
Municipal Corporation. Jn the application 


filed: under Section 5 of the Limitation Act. 


Shipping Development Fund Committee v. M. V. Charisma 


28-6-1968 and ` 


ALR. 


the appellant has fully explained the whole 
period of delay. He has also disclosed what 
steps were taken by him in the matter. H 
all these circumstances are considered in their 
totality, then it is clear that the application 
filed by him clearly discloses sufficient. cause 
as to why he could not approach the Small 
Cause Court under Section 504 of the Bom- 
bay Municipal Corporation Act earlier. As 
the learned Chief Judge of the Small Cause 
Court has not kept in view the relevant prin- 
ciples laid down by the Supreme Court while 
exercising his discretion under Section 5 of 
the Limitation Act and has omitted material 
facts and circumstances from consideration 
while deciding the said application, it is quite 
obvious to us that the discretion exercised 
by the trial Court was wholly illegal and 
could be termed as manifestly unjust. 

31. In the result, therefore the appeal is 
allowed. The order passed by the learned 
Additional Chief Judge, Court of Small 
Causes, Bombay in Municipal. Application. 
No. M/259 of 1968 on 22nd Apr., 1971 | is 
set aside. The application filed by the ap- 
pellant under Section 5 of the. Limitation is 
allowed and the delay caused in filing the 
application by the appellant under Sec. 504. 
of the Bombay Municipal Corporation Act 
is condoned. The Court of Small Causes is 
directed to deal with and decide the said ap- 
plication on merits in accordance with law; 

12. However, in the circumstances there 
will be no order as to costs, ia l 

Appeal allowed. 


AIR 1981 BOMBAY 43 
BHARUCHA, J. 
‘The Shipping Development Fund Commit- 


tee, Plaintifis v. M. V. Charisma and ‘another, 
Defendants. 


Notice of Motion No. 137 of 1979, Adm. 
Suit No. 32 of 1979, DJ- 28-2-1980. 

Merchant Shipping Act (44 of 1958), Sec- 
tions 3 (15) and 51 — Suit to enforce a ship 
mortgage — Must be filed within Admiralty 
and Vice-Admiralty. jurisdiction of High 
Court and not within ordinary coena civil 
jurisdiction. : 

‘.A suit to enforce a ship mortgage must be 
filed within the Admiralty and Vice-Admiralty. 
Jurisdiction of High Court. The Admiralty. 
Court shall however, exercise’ therein -such 
powers as are provided for in the Merchant 
Shipping Act; 1958. (Para 11)- 

Under | the... ‘provisions of the Colonial 
Courts Act, 1890, the Legislature of British 
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India was empowered to declare certain 
courts in India to be Colonial Courts: of Ad- 
miralty and the Courts so declared had Ad- 
miralty jurisdiction. This Court being de- 
clared an Admiralty Court under the 1890 
Act, it exercised under the provisions thereof 
such Admiralty. jurisdiction as was. exercised 
by the High Court of Admiralty in England 
under statute or otherwise.. That jurisdic- 
tion this Court continues to exercise by virtue 
of the provisions of Clause 32 of the Letters 
Patent, 1865. (Pata 2) 


There are very many High Courts in this 
country which exercise no ordinary original 
civil jurisdiction. Secondly, that under the 
terms of Section:3 (15) a suit to enforce a 
ship mortgage may be filed in a- High Court 
if the ship is registered or anchored within 
the High Court’s appellate jurisdiction or 
even a part of the cause of action has arisen 
therein. This Court in its ordinary Original 
Civil Jurisdiction does not exercise so vast a 
jurisdiction. Therefore it cannot be accept- 
ed that the provisions of Section 51 read 
with Section 3 (15) require that a suit to 
enforce a ship mortgage must be filed with- 
in the Ordinary Original Civil Jurisdiction of 
this Court. : (Para 6) 

Assuming that a special jurisdiction - was 
conferred by the 1958 Act, there is no rule 
. of this Court which directs that that special 
jurisdiction shall be exercisable on the Ori- 
ginal Side; Appellate Side or, for that matter, 
in the Admiralty Division. Logically speak- 
ing, the special jurisdiction must be exer- 
Gised by this Court in its Admiralty and Vice 
Admiralty Jurisdiction, which had exclusive 
jurisdiction already over ship mortgages, 
though of course, the jurisdiction would be 
exercisable within the constraints imposed by 
the 1958 Act. AIR 1961 Bom 186, Rel. an. 

(Para 7) 

Though consequent upon the enactment of 
1958 Act, the Admiralty Court has lost its 
country wide jurisdiction to entertain suits to 
enforce ship mortgage, that does not estab- 
lish that it is not Admiralty. Court which can 
entertain a ship mortgage suit. - (Para -8} 
' There is no implied repugnance between 
the provisions of the 1958 Act on the one 
hand and Ci, 11 of the 1861 Act read ‘with 
the Letters Patent, Cl. 32 on the other hand. 

Further the ship mortgagor would not be 
fn a more onerous position if the ship mort- 
gagee were required to file the suit in the 
Admiralty Jurisdiction of a High Court that 
bas such . jurisdiction’: In the iui 
Jurisdiction the ship would,- certainly, 
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liable to arrest, but it would ‘otherwise, 
equally certainly, be liable to be the subject- 
matter of an order appointing a receiver. 


(Para 10) 
Cas . Referred: .Chronołogical Paras 
ATR 1966. SC 1780 - 5 


AIR 1961 Bom 186 : 62 Bom LR 995 7 


K. H. Bhabha with Virag V. Tulzapurkar, 
for Plaintiffs; K. S. Cooper with Mr. 
Mukharji (for Nos. 1 and 2) and P. A. 
Mehta with J. B. Chinai (for No. 3), for 
Defendants. : 

GRDER:— The 2nd defendants are the 
owners of the Ist defendant vessel. The ist 
defendant vessel is mortgaged to the plain- 
tiffs. It is presently anchored in the port of 
Bombay. The suit is filed in the Admiralty 
and Vice-Admiralty Jurisdiction of this Court 
for realisation of the mortgage security. In 
the written statement the Ist and 2nd defen- 
dants contend that this Court in its Admiralty 
and Vice-Admiralty Jurisdiction does not 
have jurisdiction to entertain ` and try the 
suit. It is this preliminary issue that now 
comes up before me. 

2. The history of this Court's power “to 
entertain suits for realisation of the security 
in ship mortgage suits in its Admiralty and 
Vice-Admiralty Jurisdiction may briefly be 
traced. In the (English) Merchant Shipping 
Act, 1854, Sections 66 onwards dealt with ship 


“mortgages. Section 71 conferred upon the’ 


mortgagee the power to sell the mortgage 
security without the intervention of the 
Court. Under the provisions of Section 11 
of the (English) Admiralty Courts Act, 1861, 

the High Court of Admiralty was given 
jurisdiction over any claim in respect of any 
morigage registered according to the provi- 
sions of the Merchant Shipping Act, 1854. 

Under. the provisions of the Colonial Courts 
Act, 1890, the Legislature of British India 
was empowered to declare certain courts in 
India to be Colonial Courts of Admiralty and 
the Courts so declared had Admiralty juris- 

diction. This Court being declaréd an Ad- 
miralty Court under the 1890 Act, it exercised 
under the provisions thereof such Admiralty 
jurisdiction as was exercised by the High 
Court of Admiralty in England under statute 
or otherwise. That jurisdiction this Court con- 
tinues to exercise by virtue of the provisions 
of CL 32 of the Letters Patent, 1865. In 
1894 the Merchant Shipping Act was te- 
enacted in England. Section 31 thereof gave 
to the ship-mortgagee power ‘to ‘sell the 
mortgage security without the intervention of 
the Court. 

` 3. The (indian) Merchant Shipping Act, 
1958, was enacted, its preamble reads thus :— 
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“An Act to foster the development and 
ensure the efficient maintenance of an Indian 
mercantile marine in a manner best suited to 
serve the national interests and for that pur- 
pose to establish a National Shipping Board 
and a Shipping Development Fund, to pro- 
vide for the registration of Indian ships and 
generally to amend and consolidate the law 
relating to merchant shipping.” . 
The provisions of Section 47 onward deal 
with ship mortgages. Under the proyisions 
of Section 51 the mortgagee is entitled to 
recover the amount due under the mortgage 
in the High Court and it is expressly stated 
that he does not have the power of sale. 
The High Court is defined in Section 3 (15) 
thus :— 

4 “ “High Court”, in relation.to a vessel, 
means the High Court within the limits of 
whose appellate -jurisdiction— 

(a) the port of registry of the vessel is 
situate; or 

(b) the vessel is for the time being; ‘or 

(c) the cause of action wholly or in part 

` arises.” ; 
5. It was submitted by the learned coun- 
sel appearing for the Ist and 2nd defendants 
that the power to entertain and try suits 
relating to ship mortgages is conferred under 
the aforesaid provisions of the 1958 Act 
upon all High Courts in India; that all High 
.Courts in India were not Admiralty Courts; 
that the suit as filed within the Admiralty 
Division of this Court was, therefore, not 
competent and that it should have been filed 
under the ordinary Original Civil Jurisdiction 
` of this Court. It was submitted that the 1958 
Act was a code in itself in respect of all the 
matters it dealt with. It was contended, 
relying upon a judgment of the Supreme 
Court in Tansukh Rai Jain v. Nilratan 
Prasad Shaw (AIR 1966 SC 1780), that, since 
this was the intention of the legislature in 
enacting the 1958 Act, there was repugnancy 
between the aforementioned sections of that 
statute and the provisions of Section 11 of 
the 1861 Act read with Clause 32 of the 
Letters Patent. There was, it was said, a 
direct conflict between the aforementioned 
` provisions of the 1958 Act and those of the 
1861 Act and of the Letters Patent in regard 
to which court could entertain and try a suit 
to realise the security of a ship mortgage. It 
was urged that there was, therefore, an im- 
plied repeal by the 1958 Act of provisions of 
Cl. 11 of the 1861 Act in so far as it applied 
to this Court under Cl. 32 of the Letters 
Patent 

6 It will be noted, first, that there are 
very many High Courts in this country which 
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exercise no ordinary original civil jurisdic- 
tion. It will be noted, secondly, that under 
the terms of Section 3 (15) of the 1958 Act 
a suit to enforce a. ship mortgage may be 
filed in a High Court if the- ship is registered 
or anchored within the High Courts appel- 
late jurisdiction or even a part of the causé 
of action has arisen therein. This Court in 
its ordinary Original Civil Jurisdiction does 
not exercise so vast a jurisdiction. J, there- 
fore, cannot accept the submission that the 
provisions of Section 51 read with S. 3 (15) 
of the 1958 Act require that a suit to enforce 
a ship mortgage must be filed within the 
Ordinary Original Civil Jurisdiction of this 
Court. 


7. It was then ‘contended that a ‘special 
jurisdiction was conferred by the 1958 Act. 
Assuming that to be so, there is no rule of 
this Court which directs that that special 
jurisdiction shall be exercisable on the Ori- 
ginal Side, Appellate Side or, for that matter,|- 
in the Admiralty Division. It has been held 
by this Court in KamalJakar Mahadev Bhagat 
v; Scindia Steam Navigation Co. Ltd., 62 Bom 
LR 995: (AIR :961 Bom 186), that in cases 
where the Admiralty Court has jurisdiction, 
jts jurisdiction is exclusive. Logically speak- 
ing, the special jurisdiction must, I think, be 
exercised by this Court in its Admiralty and 
Vice Admiralty Jurisdiction, which had ex- 
clusive jurisdiction already over ship mort 
gages, though of course, the jurisdiction 
would be exercisable within the contraints 
imposed by the 1958 Act. 


8 It would seem that, consequent upon 
the enactment of the 1958 Act, the Admiralty 


- Court has lest its country wide jurisdiction to 


entertain suits to enforce ship mortgages and 
retains it only within the limits of the parti- 
cular High Court’s appellate jurisdiction; but 
I do not express any final opinion upon this. 
I do not think that this limited jurisdiction 
establishes that it is not an Admiralty Court 
which can entertain a ship mortgage suit, as 
was sought to be urged before me. . 


$. I see no implied repugnance between 
the provisions of the 1958 Act on the one 
hand and Cl. 11 of the 1861 Act read with 
the Letters Patent, Ci. 32, on the other hand. 
{ may mention that though the 1958 Act 
provides a list in its Schedule of the enact- 


‘ments which it repeals there is no mention 


of the provisions of the 1861 Act or the 
Letters Patent, 


- 16. I have pondered over the question whe- 
ther the ship mortgagor would be in a.morof 


onerous position if the ship mortgagee were 


required to file the suit in the Admiralty 
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Jurisdiction of a High Court that has such 
jurisdiction, I think not. Jn the Admiralty 
Jurisdiction the ship would, certainly, be 
liable to arrest, but it would otherwise, 
equally certainly, be Jiable to be the subject- 
matter of an order appointing a receiver. 
14. In conclusion, I hold that a suit to 


enforce a ship mortgage must be filed with-- 


in the Admiralty and Vice-Admiralty Jurisdic- 
tion of this Court. The Admiralty Court 
shall however, exercise therein such powers 
as are providedefor in the Merchant Shipping 
Act, 1958.. 
12. I answer the issue accordingly. 
Answered accordingly. 


AIR 1981 BOMBAY 45 
(AT NAGPUR) 
JAMDAR, J. 

D. J. Belekar, Applicant `v. Rambhau 
Bhagwanji Gorale, Opponent. 

Civil Revn. Appin. No. 389 of 
29-13-1980. 

Bombay Stamp Act (60 of 1958), Ss. 2 (), 
34 — Money receipt acknowledging loan 
not stamped at all — Admitted in -evidence 
pursuant (to judicial order and exhibited — 
Hs admissibility cannot be challenged in re- 
vision application. AMR 1961 SC 1655; AIR 


1975, D/- 


1872 Bom 238, Foll, (Para 8) 
Cases Referred: Chronological Paras 
AIR 1972 Bom 238 8 
AIR 1961 SC 1655 : 8 


P. N. Kendurkar, for 
Sonare, for Opponent. 

ORDER :— By this revision application 
the revision applicant seeks to challenge the 
decree passed against him by the Judge, 
Small Causes Court, Nagpur on 20th Feb., 
“1975 in Civil Suit No. 1357 of 1972. 

2. The. plaintiff, present opponent, filed 
the suit for recovering Rs. 1,500/- advanced 
by him to the revision applicant on 11-7- 
1969 under the receipt Ex. 38. According 
io the opponent, he was on friendly terms 
with the revision applicant as both of them 
were working in the office of the Zilla Pari- 
shad at Nagpur. It was his case that the 
applicant who was in need of money obtain- 
ed Rs. 1,500/- -on 11-7-1969 promising to 
pay back the amount at an early date but 
failed to do so. The. revision applicant 
` admitted in his written statement that he 
took Rs. 1,500/- from the opponent on 11-7- 
*(To ‘set ‘asidé order of D. S. -Paropkari, 

Judge, Sm. C. C., Nagpur, 'D/- 20-2-1975.) 
‘KX/LX/G193/80/VNP/SSG 
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1969 and passed a receipt to that effect. 
According to him, however, he took Rupees 
1.500/- each from 10 different persons in- 
cluding the opponent. and deposited these 
amounts in their names in the Abhaya 
Griha Nirman Co-operative Society, Ltd., as 
the Society was in need of money to honour 
an agreement for purchase of a field. He 
also contended that the amount deposited 
by the opponent was repaid by the Society 
on 24-11-1969, in pursuance to his letter 
dated 5-11-1969 addressed to the Honorary 
Secretary of the said Society. The revision 
applicant, however, subsequently amended 
his written statement and contended that he 


` received the amount ‘on 29-4-1967 or there- 


about and not on 11-7-1969 and that the re- 
ceipt dated 1J-7-1969 was passed by him in 
favour of.the opponent at the instance of 
the latter after about two years. He main- 
tained that no transaction took place be- 
tween him and the opponent on 11-7-1969. 


3. The receipt which the revision appli- 
cant admittedly passed in- favour of the op- 
ponent. on 11-7-1969 was not stamped. ` It 
was produced along with the List Ex. 22, 
on 16-10-1973 and on the very day the trial 
Court passed an order that the document 
was a receipt and that the plaintiff should 
pay stamp duty and penalty in all Rs. 1.65. 
The stamp duty and the penalty were paid 
on the same day as directed. Being aggriev- 
ed by this order, the revision applicant filed 
Civil Revision Appln. No. 721/1974 in this 
Court. Mr. P. N. Kendurkar, learned coun- 
sel for the revision applicant is not sure 
whether this revision application was with- 
drawn or was dismissed. but it appears from ` 
the order passed by the learned trial Judge 
on the application Ex. 36 that the revision 
application was dismissed. The learned trial 
Judge also rejected the application filed by 
the revision applicant praying that the docu- 
ment should not be admitted in evidence, 
should not be exhibited and “acted upon. 
The receipt was thereafter exhibited as 
Ex. 38, and was referred to by the parties 
in their evidence. 
` 4. The learned trial Judge, relying on 
the receipt Ex. 38 and the evidence led by 
the applicant and after consideration of the 
entire oral and documentary evidence, led 
by the parties, held that the Society trans- 
action had nothing to do with the trans- 
action dated 11-7-1969 between the parties 
to the suit. He also observed that the revi- 
sion applicant could not give. - satisfactory 
explanation as to why -he executed the re- 
ceipt Ex. 38 on 11-7-1969, acknowledging — 
the receipt of Rs. 1,500/-. . Consequently he 
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“decreed fhe suit and ‘being aggrieved, the 


defendant ‘present revision applicant ‘has 
filed this revisien application. ` 


5. Shri Kendurkar fer the revision appli- 
cant contended that the receipt Ex. 38 ‘is an 
acknowledgment of debt and is thus an in- 
strument within the meaning of S. 2 @) of 
the Bombay Stamp Act. He further con- 
tended that as the instrument was not stamp- 
ed it was inadmissible in evidence im view 
ef S. 34 of the Bombay Stamp Act, 1958. 
Shri Sonare, learned Counsel for the -oppe- 
nent tried to contend that the document 
Ex. 38 is a receipt pure and simple and 
hence it is excluded from the definition ef 
an instrument given in 8. 2 (l) ef the Bom- 
bay Stamp Act. 


6. The term ‘receipt? is not defined in 
the Bombay Stamp Act. No stamp duty is 
prescribed under that Act for a receipt 
Art. 1 of Sch. T of the Bombay Stamp Act 
provides for proper stamp duty for an-ac- 
dnowledgment of a debt exceeding twenty 
rupees in amount er value written or signed 
by, or on behalf of, a debtor in order to 
supply evidence of ‘such debt in any ‘book 
(other than a banker’s pass book) or on a 
separate piece of paper when such book or 
paper is left in the creditor's possession: 
Provided that ‘such acknowledgment does 
not contain any promise to pay the debt oF 

. any stipulation to pay interest er to deliver 
any goods or other property. A teceipt of 
money, therefore, would be chargeable to 
‘stamp duty under. the Bombay Stamp Act 
only if it answers the description of: an 
acknowledgement given in Art. 1 ef Sch. E 
if the receipt acknowledges a debt ` exceed- 
ing twenty rupees and if this acknowledge- 
ment is written on a piece of paper and is 
signed by the debtor and the paper is given 
in possession of the creditor, then ‘sucha 
receipt -would Ibe «chargeable to stamp duty 
under Art. 1 ee ner ae Pep 
Act. i 


“7. Under the Indian Stamp Act the term 
‘acknowledgement’ is not defined but Sec- 
tion 2 (23) contains a definition of the term 
‘receipt’. Section 35 of the Indian Stamp 
‘Act also Jays- down inter alia that an instru- 
ment not duly stamped is inadmissible ` in 
evidence. The definition of the term ‘instru- 
ment’ given in S. 2 (14) of the Indian Stamp 
Act is expressly ‘analogous to the first part 
of the -definition of the said term in Sec- 
tion 2 @ of the Bombay Stamp Act. The 
said’ provision defines “instrument’ as inclnd- 
ing every document by which any fight or 
Hiability is, or purports to ‘be, created. trams- 
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ferred, limited, extended, extinguished. or re- 
corded. .Hence even under the Indian Stamp 
Act, if the receipt answers the description 
ef the document included in the definition 
əf instrument given in S. 2 (14 of the 


Indian Stamp Act, and if-it is unstamped or 


not properly, stamped, then it would be in- 
admissible in evidence in view of S. 35 of 
the Indian Stamp Act’ i 


$. Tt is an admitted position that the re- 
vision applicant executed the, receipt Ex. 38. 
it is also an admitted position that this docu- 
ment is signed by the revision applicant and 
was handed over by him to the opponent. 
The material question, about the nature of 
the document that survives for consideration, 
therefore, is, whether the document created, 
transferred, limited, extended, extinguished 
or recorded any right or liability. The 
document Ex. 38 which is styled as a receipt 
contains an acknowledgement that the revi- 
sion applicant received Rs. 1,500/- from the 
opponent by way of a loan. The words ‘by 
way of a loan’ clearly show that it was not 
merely a receipt of money. -‘ These words 
lead to an inference ‘that this document 
created and recorded a liability against the- 
revision applicant in respect of Rs. 4,500/- 
received by him from the eppenent.. The 
document, therefore, is an instrument within 
the meaning of S. 2 (1) of the Bombay - 
Stamp Act, As admittedly it was not stamp- 
ed at all, it was hit by S. 34 of the Bombay 
Stamp Act. But as mentioned above, pur-| 
suant to a judicial order this document was 
consciously exhibited, was admitted in evi- 
dence and was referred to by the, parties at 
the trial. Shri Sonare, therefore, rightly 
contended that the admission of the docu- 
ment in evidence cannot be called in ques- 
tion in this revision application. In support 
of this contention Shri Sonare placed re 
lance on the decision in Javer Chand v. 
Pukhraj Surana (ATR 1961 SC 1655). In 
that case two ‘unstamped hundis were ten- 
dered in evidence. Witnesses for the defen- 
dant were examined and cross-examined 
with reference to the terms of the hundis 
which were exhibited and hence ‘he trial 
Judge observed that the provisions of S. 36 
of the Indian Stamp Act came into play. 
Whe High Court held that the plaintiff could 
not take advantage of the provisions of, Sec- 
fion 36 because the admission of the two 
hundis in evidence was a pure mistake. 
Their Lordships of the. Supreme Court, how- 
ever, ‚found that -the High Court misdirected 
itself in its view of the provisions under Sec- 
tion 36 of the Stamp Act and Shaten 
follows: 
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- “Where a question as te the admissibility 
of a document is raised on the ground that 
it has not-beem stamped, or has not been 
properly stamped, it has to be decided then 
and there when’ the document is tendered in 
evidence. Once the court rightly or wrong- 
ly, decides to. admit the document jin ev 
dence, so far as the parties are concerned, 
the matter is closed. Section 35 is im the 
nature of a penal provision and ‘bas far 
reaching effect. Parties to a litigation, 
where such @ controversy is raised, have te 
be circumspect and the party challenging 
the admissibility of the document has to. be 
alert to see that the document is not admit- 
ted in evidence by the Court The Court 
has to judicially determine the. matter as 
soon as the document is tendered in evidence. 
and before it is marked as an exhibit im the 
case. Once a document_has. been marked 
as an exhibit in the case and the- trial has 
proceeded all along om the footing that the 
document was an exhibit in the case and 
has been used by the parties in examination 
and cross-examination of their witnesses, 
S. 36 of the Stamp Act- comes into opera- 
tion. Once a document has been admitted 
in evidence, as aforesaid, i is mot oper 
either to the trial Court itself or to a Court 
of Appeal or revision te go behind that 
order, Such an order is: not one of those 
judicial orders which are liable .ta be re 
viewed or revised by the same Court or a 
Court of superior jurisdiction.” 

This decision was followed by Division 
Bench of this Court in K. F. Suratwala and 
Co. v. Mahmud Bidi Works, Shalapur (AFR 
1972 Bom 238). The position, therefore, 
that emerges is-that it is not open to the 
revision applicant to raise the question about 
the admissibility of Ex. 38 As observed by 
their Lordships | of the Supreme Court, the 
matter is closed between the parties. 


9 On merits also this revision applica- 
tien deserves to fail. As rightly observed 
by the learned trial Judge, the transaction 
under whieh Rs. -1,500/-- were deposited by 
the opponent with Abhaya Griha Nirman. 
Society, Nagpur on ‘or about 29-4-1967 and 
the transaction evidenced. by the receipt 
Ex. 38 are two different transactions. It is 
true that Rs. 1,500/- were ‘deposited by ths 
opponent with the Society through the revi- 
ston applicant’ but it was deposited in the 
name of opponent himself. It is thus an 
admitted position that this amount was re 
turned by the Society to the opponent di- 
Tectly on- 24-58-1969. There was, therefore, 
no earthly reason ‘fer the revision applicant 
to execute the receipt dated’ #i-7-1969; whieh 
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in unmistakable terms states that Rs. t,500/- 
were received by the revision applicant him- 
self by way of a loan. There is absolutely 
no reference to the deposit made by | the op- 
poneńt with the society’ through the revision 
applicant on or about 29-4-1967. Admittedly 
no writing was executed’ in favour of the 
opponent by the revision applicant - on or 
about 29-4-1967, when allegedly he received 
the amount for depositing with the Society. 
His contention ‘that he executed the receipt 
Ex. 38 as advised by Shri Girjapure, the 
then President of the Society is falsified by ` 
Shri Girjapure himself. Shri Girjapure ex- 
pressed ignorance about the transaction be- 
tween . the revision applicant and the oppo- 
nent and categorically stated that he did not 
give any advice to the revision applicant 
about execution of the receipt Ex. 38. 
Moreover, revision applicant’s assertion in 
his evidence that he executed’ the receipt 
Ex. 38 at the instance of Shri Gitjapure is 
contrary to what he stated in the written 
statement. In: the: written statement, revision 
applicant contended that he executed there- 
cerpt at the instance of the opponent. It is 
clear that the learned trial Judge took a 
correct view of the matter. The revision ap- 
plication, therefore; fails. and is dismissed 
with costs, - Revision dismissed. 
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Usha Paper Products Private Ltd. and an- 
other, Petitioners v. Kalyan Municipal Coun- 
ci and others, Respondents. 

Special Civil Appin. No. 
D/- 10-1-1980. 

(A) Maharashtra Municipalities Act (48 
of 1965), S. 112 (1) Proviso, Cl. è — 
Lhnit on maximum increase in the rate of 
tax It is applicable only. to increase in 
tax which is already being levied and uot 
to a new tax imposed fox the first time. 

(Para 3} 

(B) Maharashtra Municipalities Act (46° 
-of 1965), S. #23 63) — Alteration in. assess- 
ment on’ additional construction — Altera- 
tion. cannot become effective for period: 
prior to commencement of officiat year in 
which such alteration is. made. 1972) Tax 
ER 2581 (Bom) (FB), Foil ‘(Paza 8} 
Cases Referred: Chronologieał Paras 
1972 Tax LR 2581: 74 Bom LR 469 (FB) 2 
AIR 1948 Bom 145 : 49 Bom LR 752 9- 

S. M. Jhunjhunwala with M. K. Chħebria, 
for Petitioners, K. K: Singhavi. and. BN. 
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48 Bom. 


Singhavi with C. J. Sawant (For Nos, t and 
2) and D. P. Hegde (For No. 3), fog Re- 
spondents, 





CHANDURKAR, J.:— Respondent No. 1, 
Kalyan Municipal Council. (hereinafter refer- 
red to as the “Municipal Council”), had by 
resolution dated 30th July, 1969 imposed a 
consolidated property tax as contemplated by 
S. 105, sub-sections (1) (a) and (2) ‘of the 
Maharashtra. Municipalities Act, 1965 (here- 
inafter referred to as “the Act”), at the rato 
of 20% to be effective from ist Oct, 1969. 
Under the provisions of the Act the said 
imposition should have been made before 
30th June, 1969 and power having been 
given to’ the State Government to extend 
that date, the Municipal Council had asked 
for such extension which was accordingly 
granted by the State Government. The 
period of assessment in question in this 
petition is 1970-71 to 1972-73. The Munici- 
pal Council issued a notice under S. 123 (1) 
of the Act alleging that in the property in 
question which belonged to the petitioner, 
some additional constructions were made 
and. therefore, the assessment had to be re- 
vised. and the revised assessment came to 
Rs. 11,986/- and-at the rate. for four years 
a sum of Rs. 56,156.80 was due from the 
petitioners. We are not concerned with the 
merits of the objections which the peti- 
tioners raiséd, but it suffices to say that the 
petitioners’ objections were rejected and ac- 
cordingly a notice of demand was issued: by 
the Municipal Council on 9th Jan., 1975 for 
‘the period ist April, 1970 to 31st March, 


‘1974 demanding a total amount of Rupees. 


51,626.80 which included combined property 
tax of Rs. 44,170.80 and the appropriate 
amount of the education cess | and additional 
-health tax. 


2, This notice of demand has teen chal- 
lenged by the petitioner in - this petition 
substantially on two grounds, The first 
ground is that the resolution dated 30th 
July, 1969 is entirely without jurisdiction. 
The, Municipal Council could not have in- 
creased the rate of assessment from 15% 
which was originally the rate to 20% and 


that the same is contrary to the provisions, 


of S. 112 of the Act and secondly, ia any 
case, having regard 1o the decision of the 
Full Bench of this Court in Sholapur Muni- 
cipal Corporation v. Ramchandra, 74 Bom 
LR 469: (1972 Tax LR 2581), the Municipal 
Council has no power to make a demand 
for the period prior to the official year in 
which the alteration in “= assessment list 
has been made. _ ; 
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3. It is not im dispute that before the 
special general meeting of the Municipal 


Council passed the resolution dated 30th 
July, 1969, the rate of property tax recover- 
ed by the Municipal Council was 15%. . It 
is this rate, according to the. learned ' Coun- 
sel, which has been raised to 20%: and it is 
contended that Cl (b) of the proviso to 
Section 112 of the Act restricts the -scope 
of the increase in the rate of the tax and it 
could not exceed 10% of the amount at 
which the tax was leviable during the pre- 
ceding official year. What is contended is 
that having regard to the provisions of 
Ci. (b) of the proviso to S. 112 (1), the. 
maximum increase permissible to the Muni 
cipal Council was only by 1.5% being 10% 
of the 15% of the rateable value. On a 
perusal of the provisions of Chap. IX of the 
Act it appears to us that the contention is 
clearly misconceived. Sections’ 105 to 112 of 
the Act deal with imposition of compulsory 
and voluntary taxes. One of the innova- 
tions introduced in S. 105 of the Act was 
that the Municipal Councils were statutorily 
obliged to impose a consolidated property 
tax on lands or buildings, or both situated 
within the municipal area and on their rate 
able value as determined in accordance witb 
S. 114. Section 105 (2) specified the com- 


` ponents of the consolidated property tax. 


These components were 


(a) a general tax, 

(b) a general water tax, 

(c) a lighting tax, 

(d) a general sanitary tax, 

(e) a special latrine tax. 
The State Government framed the Maha- 
rashtra Municipalities (Consolidated Property 
Tax) Rules, 1969 (hereinafter referred to as 
“the Rules”), Rule 4 of these Rules which 
dealt with the procedure preliminary to im- 
posing the tax. provided that every Council, 
other than the one to which R. 5 applies, 
shall by .a resolution passed ‘at a.° general 
meeting convened, within 30 days from the 
date of coming into force of thesé Rules 
(or such further period or periods as the 
State ‘Government may in any case -allow), 
decide to levy the tax .on lands and on 
buildings and approve the rate at which the 
. It is in compliance- 
with this R. 4 that the resolution dated 30th 


July, 1969 was passed. Therefore, the 
consolidated property tax under the 
new Act was for the first time decided 


to be imposed by the resolution. dated -30th 
July, 1969. This resolution did not have 
the effect of increasing the rate of the tax 
which was already in force because the con- 
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cept of the general tax on property was in- 
troduced for the first time by S. 105 of the 
Act. -The provisions of S. ‘112 would be. 
attracted only where. the taxes which are 
imposed under S. 105 are to be increased. 
- |Since in the instant case, by the’ resolution 
dated 30th July, 1969 what was done was 
not any increase in the tax which was al- 
ready being levied but a new- tax was for 
the first time being imposed, the provisions 
of S. 112 would not be attracted and conse- 
quently the limits of the increase provided 
in the proviso to S. 112 (1) did not fetter 
the powers of the Municipal Council to levy 
the consolidated property tax at 20%. 


4. There is, however, much substance in 
the second contention raised on behalf of 
the petitioners. There is no dispute that the 
notice dated 7th of Nov., 1973 was a notice 
issued to the petitioners for amending an as 
sessment list as contemplated by `S. 123 (1). 
Section 123 (1) gives.power to the Chief 
Officer of the Municipal Council to alter an 
assessment list after it has been authenticated 
under S. 121. This alteration can be made 
by inserting or altering any entry in respect 
of any property. Jf such entry has - been 
omitted from or erroneously made in the 
assessment list through fraud, accident or 
mistake, the power of amendment can also 
be exercised in respect of any building con- 
structed, altered, added to or reconstructed 
in whole or any part- where such construc- 
tion, alteration, addition or 
has been completed after the preparation of 
the assessment list. Section’ 123 (1) also 
prescribes the procedure which has to be 
followed by the Municipal Council before 
the assessment list is amended. The proce- 
dure is that a notice to the person interested>. 
in the alteration of the list has to be given 
and he has to be informed of the date 
which has to be not less than one month 
from the ‘date of service of such notice be- 
fore which the person concerned is. required 
to raise such objections as he desires to the 
proposed alteration. ‘Under sub-section (2) 
of S. 123 the objection has to be dealt 
with in the same manner as the objection 
against the assessment list. made for the 
first time by S. 190. 


5. The crucial provision on which the 
learned Counsel relies is in sub-section (3) 
of S. 123 which reads as follows: 


“An entry or alteration made under this 
section shall subject to the provisions of Sec- 
tions 169 and 171 have the same effect as if- 
it had been made in the ease of a building 
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‘reconstruction - 
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constructed, altered, added to or reconstruct- 
ed on the day on which such construction, 
alteration, addition or reconstruction was 
completed or on the day on which ‘the new 
construction, alteration, addition or recon- 


` struction was first occupied, whichever first 


occurs, or in other cases, on the’ earliest day 
in the current official year on which the cir- 
cumstances justifying the entry or alteration 
existed; and the tax or the enhanced tax, as 
the case may be, shall be levied ‘in such 
years in the proportion which the remainder 
of the year after such day bears to the 
whole year.” 
It may be pointed out that the provisions 
in.S. 123 (3) is a substantial reproduction of 
S. 82 (3) of the Bombay Municipal Boroughs 
Act, the construction of which fell for con- 
sideration before the Full Bench in Sholapur 
Municipal Corporation case. Section 82 (3) 
referred to above read as follows: 
“An entry or alteration made ‘under 
section shall subject to 


this 
the provisions of 
if it 
had been made in the case of a building 
constructed, altered, added, to or recon- 
structed on the day on which such con 
struction, alteration, addition or reconstruc- 
tion was completed or on the day on which 
the new construction, alteration, addition or 
reconstruction was first occupied, whichever 
first occurs, or in other cases, on the earliest 
day: in the current official’: year on which 
the circumstances justifying the entry or 
alteration existed; and the tax or the en-: 
hanced tax as the case may be shall be 
levied in such year in the proportion which 
the remainder of the year after such day 
bears to the whole year.” 

Construing the provisions of S. 82 (3) of the : 
Bombay Municipal Boroughs Act, the Full 
Bench has held that an alteration mado 
under S. 82 (3) in the assessment list prepar- 
ed under Section 78 of the Act does not 
become effective for any period prior to the 
commencement of the official year in which 
the alteration in the assessment list is made 
and, therefore, the Municipality is not en- 
titled to levy tax for an official year or any 
part thereof which has already expired. 
The Full Bench further held that the altera- 
tion becomes effective from the commence- 
ment of the official year in which it is made 
so as_to entitle the Municipality to levy the 
tax with effect from the commencement of 
that year only. The Full Bench also con- 
strued the words “current official ` year” , 
found in S. 82 (3) to mean the earliest day 
in the official year which is current when 
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the amendment of the assessment list -takes 
place, that is to say, the expression refers to 
only that official year which is running at 
the time when the amendment is ‘made by 
insertion or alteration of an entry undef 
S. 82 (1) of Me Bombay poi Boroughs 
Act. 


6. Relying on the ratio of this decision 
of the Full Bench, Mr. Jhunjhunwala has 
contended that the Municipal Council was 
not entitled. to make any demand for the 
period Ist April 1970 to 3ist March, 1974 
because admittedly the -alteration in the as- 
sessment list was made after 3ist March, 
1974. 


7. Mr. Singhavi who appears on behalf 


of the Municipal Council has not disputed ` 


that the provisions of S. 82 (3) of the Bomi- 


bay Municipal Boroughs Act are idėntical 
to the provisions of S. 123 (3) of the Act 
and, in our opinion, rightly. ` The Maha- 


rashtra Municipalities Act, 1965 was enact- 
ed with a view to unify, consolidate and 
amend the Jaw relating to municipalities 
with a view to provide for a uniform pattern 


for the ‘constitution, administration and 
powers of municipalities in the State of 
Maharashtra. The Bombay Municipal 


Boroughs Act came to be repealed by the 
Maharashtra ‘Municipalities Act, 1965, and 
the ratio of the Full Bench decision, what- 
ever it may be, must, therefore, squarely 
control the construction of the provisions of 
S. 123 (3) of the Act. Mr, Singhavi appear- 
‘ing for the Municipal Council has, however, 
contended that the Full Bench was merely 
concerned with the construction of the ex- 
pression “‘current official year” and that the 
Full Bench was dealing with a case which 
. fell within the residuary clause in sub-sec- 
tion (3) of S. 82 of the Act. It was con- 
tended that there was no ambiguity in sub- 
section (3) of S. 123 with regard to the 
effect which an entry or an alteration made 
under S. 123'(1) was to have in the case of 
a building constructed, altered, added to, of 
reconstructed after the assessment list is 
already made. In so far as the above cate- 
gories of cases are concerned, according to 
the learned Counsel, the alteration was to 
have the same effect as if it had been madé 
in the assessment list on the day on which 
the new construction, alteration, addition oF 
reconstruction was made or it was first oc- 
cupied, whichever occurred first. It is only 
in cases’ which do not fall within the: above 
- mentioned categoties of alteration that ac- 
cording to the learned Counsel, the altera- 
tion in the assessment list becomes effective 
on the earliest day in the current official 
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year. Emphasis was laid on the fact that 
in the latter part of sub-section (3), the 
legislature has provided for “other cases” 
which meant cases other than cases of new 
construction, alteration, addition or recon- 
struction and it is in these other cases, ac- 
cording to the learned Counsel, that the 
alteration in the assessment list became 
effective on the earliest day in the current 
official year on which the circumstances 
justifying the entry or alteration existed. 
The contention appears to be that the tax or 
the enbanced tax which is required to be 
levied by the concluding part of sub-sec. (3) 
in such year is in the proportion which the 
remainder of the year after such day bears 
to the whole year governs only the residuary 
portion in Section 123 (b} It has been 
vehemently argued that if the legislature has 
provided that the alteration in the assess- 
ment list is to become effective on the date 
of construction, alferation or reconstruction, 
as the case may be, the liability to pay the 
tax must arise on that day and, therefore, 
the Municipal Council would be justified in 
issuing the demand for such tax which must 
be treated as having been retrospectively 
levied. 


8. Having carefully read the decision o 
the Full Bench we are inclined to take the 
view that the matter is no longer res integra 
and even, in a case where alteration in the 
assessment list is made because of an addi- 
tional construction, the Municipality can levy 
tax only with effect from the commencement 
of the official year in which the alteration 
has been made. We have merely to refer to 
the two questions which the Full Bench: 
posed: for decision. These two -. questions 


= 


“were : 2 2 
“Whether on a true construction of Sec- 
tion §82(3) of the Bombay - Municipal 


Boroughs Act, 1925, 


(i) an alteration made in the assessment 
list prepared under Section 78 thereof be- 
comes effective for any period prior to the 
commencement of the official year in which 
the -alteration in the assessment list is made 
so as to entitle the Municipality to levy tax 
for an official year or any part thereof which 
has already expired? or 

(ii) whether the alteration becomes effec- ` 
tive from the commencement of the official 
year in which it is made so as to entitle the 
Municipality to levy tax with effect from the 
commencement of that year only?” - 

While recording answers to these two ques- . 
tions, the Full Bench has categorically answer-" 
ed the first question. in the negative and the 





1981 


second question in the affirmative. When 
the first question was answered in the nega- 
tive, the Full Bench has authoritatively held 
that the alteration in the assessment list does 
not become effective for any period prior to 
the commencement of the official year in 
which the alteration in the assessment list is 
made so as to entitle the Municipality to levy 
tax for the official year or any part thereof 
which has already expired.. We are unable 
to see how we can depart from this ratio of 
the Full Bench decision. The contention of 
the learned Counsel for the Municipal Coun- 
cil that the Full Bench was merely concern- 
ed with the construction to be. placed on the 
expression “current official year” is not 
wholly correct, though that was one of the 
questions which was considered by the Full 
Bench. That consideration became necessary 
in order to properly construe the provisions 
of Section 82 (3) and in order to enable ‘the 
Full Bench to effectively answer the two 
questions posed by the Full Bench for con- 
sideration. The Full Bench was not unmind- 
ful of the fact that having regard to the dif- 
ferent reasons which necessitated amendment 
or alteration of the assessment list, different 
results follow, as will be clear from the ob- 
servations at page 474 on which reliance was 
placed by the learned Counsel for the Muni- 
cipal Council. After referring to the provi- 
sions of Section 82 (1) which dealt with the 
circumstances which permitted the amend- 
ment of the assessment list to be made, the 
provisions of S. 82(1) of the Bombay Muni- 
cipal Boroughs Act being identical to the pro- 
visions of S. 123 (1), the Full Bench posed a 
question, “If an entry is thus amended, then 
the question arises, what is the effect of am- 
endment ?” and pointed out that that is pro- 
vided by sub-section (3) of Sec, 82 which 
contemplates three different categories in 
which a different effect takes place. These 
categories were stated as follows :—- i 


“1. In the: case of a building constructed, 
altered, added to, or reconstructed, the 


amendment will take effect from the day on. 
which such construction, alteration, addition © 


or reconstruction was completed; or 

2. on the day on which the new construc- 
tion, alteration, addition -or reconstruction 
was first occupied whichever of the two 
occurs first. at : 

These two clauses, therefore, make it clear 
that the amendment made will operate from 
the date of completion or the date of oc 
cupation whichever event occurs first. ‘hen 
we come to the third category of cases 
which is the crucial category with which we 
are concerned in this matter. i 
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3. It is a residuary category. In cases 
other than the two mentioned above the 
amendment is effective “on the earliest day 
in the current official year on which the cir- 
cumstances justifying the. entry or alteration 
exist 


9. Now, it is important to point out that 
on facts in the case before the Full Bench, 
the owner of the house which was assessed 
for the years 1959- 60 to 1963-64 was issued 
a notice for amendment of the assessment 
fist on 22nd Jan., 1963 because in 1962 he 
had constructed. two privies for the benefit 
of the tenants.’ The assessment was, there- 
fore, sought to be altered. The objections 
raised by the .owner were rejected on 20th 
Mar., 1964 and the annual rent value of it 
enhanced. Supplementary ‘bills for house tax 
were submitted to the owner for 1962-63 and 
(963-64. He had complied with the demands 
for payment of the additional amounts under 
protest and. then filed a suit for refund rely- 
ing on the decision in Sholapur. Municipality 
y. Governor General, 49 Bom LR 752: (AIR 
1948 Bom 145) in which the Division Bench 
of this Court had held that the Municipality 
could not recover fies with retrospective 
effect. - 


‘10. We have referred to these facts in 
‘order to point -out that notwithstanding the 
case before the Full Bench being one which 
related to additional construction, the Full 
Bench took the view that where objections 
were taken after notice by the Municipality, 
the fact of the acceptance or rejection of the 
objections itself-is one of the circumstances 
justifying the entry ‘or alteration within the 
meaning of Section 82 (3) and that S. 82 (3) 
would not come into play. until the objec- 
tions under Section 81 were finally disposed 
of. Having taken this view, the Full Bencb 
answered the first question in the negative 
and the second in the affirmative. This deci- 
sion which was given with reference to a cor- 
responding provision in the Bombay Munici- 
pal. Boroughs Act, which was already in 
force, in our view, squarely governs the con- 
struction of Section 123 (3). We are bound 
by the decision of the Full Bench and having 
regard to that decision, we must therefore 
hold that the demands made in respect of 
the years 1970-71 to 1973-74 were not auth- 
orised’ by the Provisions of Section 123 (3) 
and that demand is, cher etre; liable to be 


- quashed, 


11. Consequentty the notice ‘of demand 
for Rs. 52,143.30 issued by the Chief Offi- 
cer, Kalyan Municipal Council, on 18th June 
,1975 to the petitioners is quashed. The peti- 
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| tioners to get the costs of this petition from 
respondent No. 1 Municipal Council. The 
bank guarantee furnished by the petitioners 
is permitted to be withdrawn. The peti- 
tioners will also be entitled to the refund of 
the amount of Rs. 35,000/- deposited on 
27th Aug., 1975 if the petitioners are not in 


arrears of any taxes for the subsequent 
period. If the petitioners are in such 
arrears, the Municipal Council will “be 


entitled to adjust this amougt towards these 

arrears. ` rae 
12. Mr. Singhavi appearing on behalf of 
the Municipal Council applies for leave to 
appeal to Supreme Court, Since we have 
merely applied the Full Bench decision 
which has held the field for now more than 
seven years, we do not think that any case 
for leave is made out. Application refused. 
Petition allowed. 
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- SHARAD MANOHAR, J. 
Sumintabai Ramkrishna Jadhav, Appel- 
lant v: Rakhmabai Ramkrishna Jadhav 
-and others, Respondents. i 
First Appeal No. 555 of 1971, D/- 
17-7-1980. , 
Registration Act (1908), S. 17 (2) (vi) — 
Compromise decree — Section contem- 
plates a bona fide compromise or compro- 
mise resolving a bona fide dispute — 


Gift effected through, document camou-. 


flaged as compromise — Registration. of 
document would be necessary for its en- 
forceability. AIR 1976 SC 807 and AIR 


1977 All 455, Disting. (Para 18) admitted before me that Hindu Women’s 
Cases Referred: Chronological Paras Bits to Property Act was made appli- 
AIR 1977 All 455 - 91 cable X the Peen Sari n _ con- 
: sequently to the suit lands in the year . 
O E O e ies cae 1954. The legal position flowing Gom 
KX/KX/G807/80/HR/RSK © these facts is also not in dispute. Mrs. 
. l KUSHABA l 
"ame `- Limbafi 
died in 1936 died in 1 
(dumb) : l 
Sonabai 
(died in 1969 
Deft. 1 
pending the suit) 


ft, 4 died in 1944 Deft. 6 


- a i i 
Subhad abai Lochanabat Ramkrishna Mathurabai vikae 
Deft, 3 De 


Sumintabai v. Rakhmabai. 


A.L R. 


Mrs. K. M. Kanade, for Appellant; M. 

P. Harsule, for Respondent No. 4. 5 
JUDGMENT :— This is plaintiffs ap- 

peal dismissing her suit for possession of 

the suit property. The plaintiffs claim in 

the suit pertaining to th 

tion was based on the following facts: 


2 The property in dispute consists of 


S. No. 219 and S. Nos. 420 to 423 in vil- 
lage Nandur-Ghat, Taluka Kaij, District 
Bhir. For the purpose. of understanding 
the rights of the parties, it would be use- 
ful setting out the admitted genealogy 
which is as follows:— - 
(For genealogy table see below) 

8. As shown in the genealogy, Limbaji 
had 1/2 share in the property after the 
death of Kushaba. Limbaji died in the 
year 1943 leaving behind his widow 
Sonabai (defendant No. 1 in the present 
suit) and three daughters. Subhadrabai, 
Lochanabai and Mathurabai (defendants 
Nos. 3, 4 and 6 respectively) and two sons 
Ramkrishna and Vishnu. There is a find- 
ing recorded by the lower Court, and 
there is no dispute about the correctness 
of the same before me now, that, Ram- 
krishna died in the year 1944 and Vishnu 
died issueless .in the year 1947. Ram- 
krishna died leaving behind Rakhamabai 


(defendant No, 2 in the suit), The pre-. 


sent plaintiff is the daughter of Ram- 
krishna and Rakhamabai. The contention 
of the plaintiff is that Yesu brother of 
Limbaji, died in the year 1956 and at 


about that time dispute started between - 


Sonabai on the one hand and Rakhamabai 
on the other. The exact nature of the 
dispute is not on the record; but it is 


died in 1947 


f 
Rakhamabeai 
i Deft. 3 


Sai iibal 
PHE. 


e lands in ques~ 
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Kanade appearing for the appellant-plain- 
tiff has frankly stated that as per the law 
that prevailed in the State of Hyderabad 
at that time, the property that had come 
to the share of Beinlgisbaa as well . as 
Vishnu devolved exclusively upon Sona- 
bar as their mother. The fact, however, 
remains that it created some kind of dis- 
pute between Sonabai on the one hand 
and Rakhamabai on the other sometime 
in the year 1956, as a result of which 
Civil Suit No. 94/1 of 1958 was filed by 
Sonabai. against Rakhamabai in the Court 
of the Civil Judge, J. D. Kaij. 

4, In that suit not only Rakhamabai 
but even the present defendant No. 5 who 
is the main contesting defendant in the 
present litigation was impleaded. Rakha- 
mabai was defendant No, 1 in the said 
suit and present defendant No: 5, Kisan 
was defendant No. 2 in that suit. There 
were two more defendants Dhondiba and 
Shamrao, defendants Nos. 3.and 4 res- 
pectively in that suit. But the 
was essentially between Sonabai on the 
one hand and Rakhamabai on the’ other, 
but it may be that the remaining defen- 
dants Nos. 2 to 4 in that suit were claim- 
ing some kind of right through Rakhama- 

ai, : 


5. On 18-2-1959 an application ‘was 
filed by Sonabai withdrawing her suit 
against defendants Nos. 2 to 4 in that 
suit. This means that the contentions 
against present defendant No. 5 in that 
suit were withdrawn. 


6. It further: appears that thereafter 
the present plaintif Sumantabai and pre- 
sent defendants Nos. 3 and 4 Subhadrabai 
and Lochnabai were impleaded by Sona- 
bai in that suit as plaintiffs Nos. 2 to 4. 
Rakhamabai continued to be shown as 
defendant or rather as the sole defendant, 
and immediately thereafter on 8-3-1959 a 
compromise decree was obtained by the 
plaintiffs from the Court. 3 


7. The compromise decree is at Ex. 10 
in the present suit. It is the contention 
of the present plaintiff that as per the 
compromise contained in the compromise 
decree 1/2 share was given to the pre- 
sent plaintiff; whereas the remaining 1/2 
share was given to present defendants 
Nos. 3 and 4. It is the plaintiff's case that 
she executed the compromise decree and 
upon the execution she recovered posses- 
sion of 1/2 share in S. No. 219 -and 2 
annas share in S. Nos. 420 to 423, It is 
her case that a panchnama to that effect 
was made. It is her further contention 
that thereafter present defendant No. 5, 





dispute . 
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who was defendant No. 2 in the earlier 
suit, started dispossessing the. plaintiff 
gradually and ultimately dispossessed her 
wholly of the suit lands. The ‘present suit 
is, therefore, filed by “her for possession 
of the said portion of.the suit land. 

8. Initially the plaintiff had not im- 
pleaded Mathurabai, who is admittedly 
the third daughter of Sonabai. Defendant 
No. 5 raised an objection in that behalf 
in his written statement and hence, there- 
-after, the plaintiff made an application for 
amending the plaint and that is how said 
Mathurabai is now added as defendant 
No. 6 in this suit. 

9. Defendant No. 1 Sonabai died 
pending the suit. I am told that since all 
the heirs were already on record no fur- 
ther order was passed in that behalf. 

10. Defendant No. 2 did not file any 
written statement at all. Defendants 
Nos. 8 and 4 admitted the fact that there 
was a compromise - decree passed on 
18-3-1959, but they contended that the 
plaintiff did not have 1/2 share in the suit 
property but had only 1/8rd share. They, 
therefore, contended that the plaintiff 
would be entitled to 1/8rd share in the 
suit property. f : 

11. Mathurabai, deféndant No. 6, filed 


`a written statement and contended that 


the compromise decree, Ex. 10, in the 
suit was not binding upon her. She con- 
tended that she had also a share in the 
suit property. Mrs. Kanade, appearing for 
the appellant-plaintiff, has informed me 
that Mathurabai has also filed a separate 
independent suit for partition and posses- 
sion of her share in the suit lands. 


12. - The real contesting defendant was 
defendant No. 5. He contended that ori- 
pinally he was the tenant of Sonabai and 
“Rakhamabai, that Rakhamamai had enter- 
ed into an agreement with him for the 
pee of the suit lands for a sum of 

. 5000/- that he had paid the entire 
consideration and that in pursuance of 
the agreement he was also put in posses- 
sion of the land meaning thereby that his 
previous possession as a tenant continued 
even thereafter as an owner, He further 
contended that he filed a suit against 
Rakhamabai for specific performance of 
the kaera for sale and a decree for 
pe ific poren was passed by the 

ourt, The same was under execution. He 
denied the validity of the compromise 
decree dated 18-3-1959 and contended 
that. the plaintiff had no title to the suit 

rty. Alternatively he contended that 
Rakhamabai was in possession of the suit 
property -as owner. and he had purchased 


— 
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the same from her. He contended that he 
was a bona fide purchaser for value with- 
out notice. He, therefore, contended that 
the plaintiff could not recover possession 
of the suit property from him. 


18. On these pleadings issues were 


framed by the learned Judge. The ques- - 
the issues are . wi 
practically of no relevance so far as the . 

pres appeal is concemed.. because the - 


tons reflected in most of 


dings recorded in half are not 
disputed by either of the learned Advo- 
cates appearing for the parties. The only 
issues that are relevant for the 
of this appeal are issues Nos. 5, 5 (a), 5 
b), 6, 7, 7 (a) and 7 (b). The correctness 
of the finding on some the earlier 
issues would perhaps be relevant in case 
I was to differ from the view taken by 
the learned trial Judge on the abovemen- 
tioned issues. As will ee, inted 
out I see no reason to differ from the view 
taken by the learned Judge with regard 
to the present plaintiff's title to the suit 
properties and as regards her t to pos- 
session of the same. Hence, I did not 
it necessary to call upon the learned. Ad- 
vocates appearing before me for the res- 
pective parties to advance their argu- 
ments on any other issues. 

14. -After examining the entire evi- 
dence, oral and documentary, the learned 
Judge has arrived at the conclusion that 
the entire claim of the plaintif was based 
upon the compromise decree, Ex, 10, 
dated 18-3-1959. He has held that the 
compromise decree was nothi but a 
transfer of title by Sonabai to her two 
daughters, defendants Nos. 2 and 3; aad 
_ to her grand daughter defendant No. 4. 
He has held that there was no- dispute 
much less a bona fide dispute amon, 
the parties 
has, therefore, held that the compromise 
decree could not be looked at by the 
Court for finding the correctness of the 

laintiffs title in view of the fact that the 

ecree. was not a registered document. 
According to the learned Judge, the com- 
promise ee was a document of title 
and was brought into being in such: a 
manner that the title which did not ori- 
ginally vest in the present plaintiff . was 


sought to be transferred to tse by the said: 


document. Such a document, he held, 
was not valid unless it was duly register- 
ed. The plaintiffs suit which was based 
a document, as a document of 
title, was, according to the learned Judge, 
therefore, not maintainable. In this view 
of the matter, the learned Judge found it 
unnecessary to go into the question as to 


— 
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ies to the compromise at all. He 
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whether defendant No. 5 was a tenant on 
the land before he entered into agreement 
with Rakhamabai for purchase’ of the 
same. He held that the plaintiff has mis- 
erably failed to her title at all and 
to prove her right for possession of the 
suit lands. It is in these circumstances 
ed he has dismissed the plaintiffs suit 
costs, 


15. Mrs. Kanade pearing before me 
for the plaintiff has coatended that the 


- learned Judge was in error in assuming 
-that the plaintiffs suit was based on the 


compromise decree as a document of title. 


‘She contended that the suit was based on 
‘possessory title meaning thereby that it 


was the plaintiffs case that she was in 
pa of the suit lands; that she was 
ispossessed of the: same by defendant 
No. 5 who had no right to- be in posses- 
sion of the same and, hence, she was en- 
titled to the possession of the same back. 
Next Mrs. Kanade contended that even if 
the suit was not on possessory title, still 
the compromise decree dated 18-3-1959 
was- a perfectly valid decree. She con- 
at the decree did not pe ae 
e 


i on under S. 17 (2) (vi 
Indian “Registration Act 1 € er con- 


compro- 
be register- 


16. I am afraid, both the contentions 
of Mrs. Kanade are devoid of any sub- 
stance. So far as the first -contention -re- 
garding the basis of the plaintiffs suit is 
concerned, it is no doubt casually con- 
tended by the plaintiff that she was dis- 
penad by the defendant No. 5 and 

ence she had filed. a suit for possession. 
But on her own showing she has been 

ossessed in the year 1962, whereas 
in the plaint she has stated that the cause 
ef action has accrued to her in the year 
1969. It cannot be said that the suit as 
framed is. one on ere title at all, 
if the plaintiff is closely examined. But 
pres that the suit is based on posses- 
sory title, the difficulty for Mrs. ade 


. is that the plaintiff has miserably failed 
_to prove that she was ever in possession 


of the suit property. For proving the 
execution of the compromise decree, the 
plaintif has relied upon a -panchnama 
purporting to have been. made by - the 
ony en eS N 

ese proceedings. The said- panchnama 
makes an interesting reading. This is 


. 
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what is stated in the-relevant portion of 
the panchnama. 

“At his instance, we presented ourselves 
as panchas. The decree holders Lochana- 
bai and Subhadrabai as well as the defen- 
dant Rakhmabai are present. All of us the 
panchas and the Bailiff iff went to’ the four 
places of land viz. S. Nos. 219 and 420 to 
423. We moved around everywhere there- 
in and had a look. Out of the said lands, 
the eight anna share shaded in red: colour 
in. S. No. 219 is previously in the posses- 
sion of Lochanabai and Subhadrabai, and 
the portion represented by a share of two 
annas eight Te is in the possession of 
Kisan Eknath who has sown the: crop in 
the same. Hence possession: of the share 
of two annas ets could not be hand- 
ed over. As re lands of S. Nos. 421. 
420, 422 and a share of two annas 
eight pios in each was sought to be de- 
livere 


into possession. However, por- 
tions representing two annas share in 
each of them and shown in red colour 


were previously in the 
Lochanabai and Subhadrabai). Onl 
portion Tapro a share of eight pies 
in each of the lands were in the posses- 
sion of Eknath and he has sown the crops 
of ‘mug’ and ‘sendri. For this reason pos- 
session of the shares of eight pies each in 
the said lands could not given. 
Rakhamabai is not in possession at the 
moment. There is no reply received about 
possession having been given to the plain- 
tiff, Lochanabai and Subhadrabai, as 
mentioned above. Enquiries were made 
about the whereabouts of the said Kisan 
Eknath. It was learnt that he is not present 
in the village and is gone to Kaij. A re- 
ceipt has been obtained from the plain- 
tiffs that their previous possession has 
been restored.” i ; 
What makes the panchnama an interest- 
ing document for reading is that it wa» 
nohody’s case that Lochanabai and Sub- 
hadrabai were ever in ession of any 
rtion of the suit lands. All the same 
o panchnama states that. they were pre- 
viously in possession of the same. The 


ossession 


e 


panchnama further states that the pre- 
sent defendant No. 5 was in possession of 
the suit lands. But it states that he was 


not present on the occasion. The most 


interesting statement in the panchnama 
is the following:— ; 

“A receipt has been obtained from the 
laintiffs that their previous possession 


«has been restored.” : 
But what is more important is that even - 
under the panchnarna it is nowhere stated 
that the possession of the suit lands was 
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taken from present defendant No. 5 or 
from any ‘one also on his behalf and was 
handed over to the present plaintiffs. _ 
J7. Now it is to be noted that this 
panchnama is the sole document or sole 
piece of evidence relied upon by the 
plaintift for proving her previous posses- 


‘sion of the suit lands. It is evident that 


she has led no evidence whatsoever to 
show that she was ever in possession of 
the suit lands; I have gone through her 
entire oral evidence but even there she 
has nowhere stated that the possession of 
the suit lands was taken from any parti- 
cular ‘person and was handed over to her 
while effecting the panchnama. Moreover 
it is significant to note that on her own 
contention ‘she got only 1/2 share in the 
suit property. It is not her case that it 
was a particular piece of the property. 
Her case is that undivided 1/2 share as 
per the compromise was given in her pos- 
session, but she has | no. evidence 
whatsoever about the partition of the 
lands and about the delivery of separate 
possession to her: Having regard to all 
these facts, it must be held that the plain- 
tiffs plea regarding her previous posses- 
sion of the suit lands has no basis what- 
soever and, hence, the same has got to 
be rejected. i 


18. Coming to the second contention 
of Mrs. Kanade that the compromise 
decree did not require registration, hav- 
ing regard to the provisions of S. 17 (2) 
(vi). of the Registration Act what- she has 
lost sight of is that Cl. we of sub-sec. (2) 
of S. 17 postulates and contemplates a 
‘bona fide family settlement or bona tide 
compromise between the parties. In this 
connection what we have to note is that 
on the plaintiffs own showing she herself 
bad not made any claim to the suit pro- 

erty at all in the previous suit. She has 
ed no evidence whatsoever that there 
existed a te between herself on the 
one hand and any of the other contestin 
defendants Nos. 1 to 4 on the other han 
concerning the suit property. A strange 
icture we have before us in this case. 
. Kanade has rightly conceded, having 
regard to the position of law as it then 
stood, that Sonabai was the sole heir of 
the property left by Ramkrishna and 
Vishnu: she may be also right in contend- 
ing that there might have existed a dis- 
pute between Sonabai on the one hand 
and Rakhamabai on the other and it was 
on account of that dispute that Sonabai 
filed the previous suit against Rakhama- 
bai. It appears to bea suit for declaration 
and, possession against Rakhamabai. But - 


‘ 
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it was nobody’s case that the plaintiff and 
defendants Nos..8 and 4 had any share 
in the suit property. What is conceivable 
is that these two widows could have 
settled their claim and by virtue of the 
said settlement Sonabai could have taken 
1/2 share and Rakhamabai could have 
taken the other 1/2 share of the property. 


l must say that if these two widows had - 


recorded a compromise to this effect, the 
compromises could not be -,described as 
anything but a normal compromise and a 
decree passed in terms of the same, it 
could be legitimately contended, would 
have needed no registration. But- what 
these two widows have done at the time 
of getting the decree is something remark- 
able. Evidently and presumably. they 
wanted to gift these properties to their 
own daughters. Rakhamabai,. defendant 
No. 2, wanted to gift her share in the pro- 
perty to her daughter, the present plain- 
tiff: whereas Sonabai wanted to gift her 
share to her daughters, present detts. 3 
and 4. But this position could not be 
brought about except by a gift being ex- 
ecuted by each one of the widows in 
favour of her daughters. They sought to 
bring about this gift by a compromise 
decree. In other words a transfer. of the 
property sought to be brought about by 

ocument was camouflaged as compro- 
mise and title was thus sought to be trans- 
ferred by this ingenious device. The com- 
promise contemplated by S. 17 (2) (vi) of 
the Registration Act must be a bona. fide 
compromise and it must be real compro- 
mise in respect of the genuine dispute 
between the parties to the compromise. 
In the instant case, we find that far from 
there being any bona fide dispute, there 
existed no dispute whatsoever at least 
amongst the plaintiff and defendants 
Nos. 2 and 3. By the compromise what 
has been done is that Sonabai who had 
entire title in the suit prope gets 
nothing under the compromise while the 
present plaintiff and defendants Nos. 2 
and 3 who admittedly had not a tittle of 
suit property get the entire. property. Such 
a compromise cannot be described, except 
as a sham compromise brought about for 
the purpose of practising fraud upon the 
law relating to semp duty and law relat- 
ing to registration, Presumably it was a 
fraud upon defendant No. 6 who also 
would be having some share in the suit 
property after the death of Sonabai. We 
actually do not know the exact circum- 
stances in which Sonabai thought it fit to 
disinherit defendant No. 6 and to gift the 


entire property to her two daughters only. 
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Whatever that may be, it is impossible to; 


` hold that the document, Ex. 10, purport- 


ing to be a compromise decree is a docu- 
ment such as the one contemplated by 
S. 17 (2). (vi) of the Registration Act. I am 
prepared to assume that the documen! 
was executed by Sonabai with her own 
free will. I am further prepared to 
assume that if the document was duly re- 
gistered it would have been an -enforce- 
able document. But in the absence of its 
registration, the document has no eviden- 
tiary value whatsoever and it cannot be 
relied upon by the plaintiff as a docu- 
ment of title. 


19. Mrs. Kanade sought to place re- 
liance upon the judgment of the Supreme 
Court in Kale v. Deputy Director of Con- 
solidation, AIR 1976 SC 807, to contend 
that the fact that the plaintiff had no 
pre-existing title was of no legal conse- 
quence when the decree was passed in 
terms `of compromise, I am afraid the 
judgment sought to be relied upon by 
Mrs Kanade, far- from supporting the | 
proposition enunciated by her, supports 
the conclusion arrived at by the learned 
trial Judge. I may only refer to the fol- 
lowing observations of the Supreme Court, 
which would make this position clear: ` 

“The family settlement must be bona 
fide one so as to resolve family disputes 
and rival claims by a fair and equitable 
division or allotment of | properties be- 
tween the various members of the family.” 
This observation makes it clear that the 
family settlement must be a bona fidẹ 
settlement. I have pointed out that there 
was no settlement at all because there 
had existed no dispute so far as the 
rights of the present plaintiff and defen- 
dants Nos. 2, $ and 4 were concerned. It 
can, therefore, be said that there existed 
no bona fide dispute at all. 


20. The further observation of the 
Supreme Court is equally significant: 

“The family arrangement may be even 
oral in which case no registration is neces- 
sary. The registration would be necessary 
only if the terms of the family arrange- 
ment are reduced into writing. Here also, 
a distinction should be made between a 
document containing the terms and re- 
citals of a family arrangement made under 
the document and a mere ‘memorandum 
prepared after the family arrangement had 
already been made either for the purpose 
of the record or for information of the 
Court for making necessary mutation. In 
such a case the memorandum itself does 
not create or extinguish any rights in im- 
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movable properties and is, therefore, not 
compulsorily registrable.” ` 


Relying upon these observations. + Mrs. 
Kanade ‘contended that 


it did not constitute a document of title 
as such. Thė facts which are averred by 
the plaintif herself cry hoarse against 
such contention. It is the plaintifs own 
contention that she executed the com- 
promise decree and got possession in ex- 
écution of that decree. She has made this 
averment in her plaint, she has made 
statement to that effect in her deposition. 
Now, if the document, Ex. 10, was only 
a memorandum it is difficult to see how 
she could have got possession on the basis 


of the memorandum by executing the 
decree. Moreover,-the plain reading of 
the said decree militates against such 
contention. The decree says that the 


rights of the plaintiff and present defen- 
dants Nos. 2 and 8 (plaintiffs Nos. 2 to 4 
in the previous suit) were created from 
the decree and they flowed from the 
decree. This being the statement of things, 
the observations of the Supreme Court 
that the registration would be necessary 
only, if the terms of the family arrange- 
ments are reduced to writing assumed great 
relevance against the contention of Mrs. 
Kanade. In fact this is the most relevant 
part of the law declared by the Supreme 
Court so far as this aspect of the litiga- 
tion is concerned. Such a document is 
devoid of any value unless the same is 
registered. Hence, the authority cited by 
Mrs. Kanade is of no avail to her. 


21. Mrs. Kanade also tried to place 
reliance upon a judgment of the Allaha- 
bad High Court in Hari Shankar v. Durga 
Devi, AIR 1977 All 455. Mrs. Kanade re- 
lied upon the following observations of 
the High Court in that case:— 


“To see whether any document is saved 
from the provisions of S. 17 of the Act. 
Under S. 17 (2) (vi) the only thing that is 
to be seen is whether there is a compro- 
mise decree which deals with immovable 
property. Once that is ascertained, the 
other matters such as, how the property 
is sought to. be disposed of by the parties 
or what was the nature of the suit in 
which compromise in respect of immov- 
able property was arrived at or what was 
the relief prayed for in the suit or the 
manner in which the said property is be- 
ing dealt with, are all irrelevant. In 
oike words, the nature, scope and con- 
tents of compromise between the parties 
are extraneous consideratións while decid- 


Sumintabai v. 


the _ compromise ` 
decree was only a memorandum and that 


Rakhmabai Bom. 57 
ing as to whether there was a decree or 


_order ofa Court made on a compromise 


between the parties comprising immov- 
able properties and whether the same 
Todd be registered or not. We have only 
to see whether immovable property is the 
subject-matter of the suit or not.” ` | 

Now, the above mentioned statement of 


‘law is unexceptionable. Question is whe- 


ther it has got any relevance to the ques- 
tion arising for my determination. The 
Allahabad High Court was not called 
upon to consider as to whether the com- 
promise which is not a bona fide compro- 
mise or a compromise which does not aim 
to resolve a bona fide dispute between 
the parties is still something which has 
got a legal validity for construing title in 
parties. The Court in that case was not 
concerned with that question. The only 
question that the Court was required to 
decide was as to whether the contents or 
terms of the compromise had any relation 
to the question whether it was required 
to be registered or not. The Court held 
that the terms and the contents of the 
compromise were of no relevance for the 
purpose of question of registration. The 
only question relevant, according to the 
Court, was whether the property which 
was dealt with by the compromise was the 
subject-matter of the suit or not. 


22. In the instant case before me, if 
the compromise was a bona fide one or 
if in fact there was any compromise as 
such at all. of a real bona fide dispute be- 
tween the relevant. parties, the compro- 
mise decree would not have required re- 
gistration, because the propery in ques- 
tion was the subject-matter of the dispute. 
If it was contended that even such a com- 
Pee required registration, the Allaha- 

ad ruling would have no doubt been an 
answer to such a plea. But what I am 
required to decide is an entirely different 
question. Hence, such a ruling relied 
upon by Mrs. Kanade is likewise of no 
avail to her. 


22A. Since the plaintiff has failed to 
establish her title to the suit property no 
other question remains to be considered 
and, hence, it is not necessary for me to 
consider the correctness of the finding re- 
corded by the learned fudge- regarding 
the other issues, 

28. The appeal, therefore, fails and 


the same is dismissed with costs, 
Appeal dismissed. 
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MRS, SUJATA V. MANOHAR, J. 

Abdur Rahim Jiwani, Plaintiff v. Vithaldas 
Ramdas and others, Defendants. 

Suit No. 1140 of 1969, D/- 18-9-1980. 

(A) Trusts Act (2 of 1882), S. 90 — Second 
mortgagee put in possession and management 
of property agreeing to pay interest to first 
mortgagee out of renis and profits — Default 


committed — Property brought to sale by: 


first mortgagee — Benami purchase in favour 
of second mortgagee — Subsequent sale by 
second mortgagee — Suit for redemption — 
Maintainability — Limitation. 


Defendants Nos. 1 and 2 were first mare 
gagees of property C belonging to the plain- 
tiff mortgagor. “They were also first mort- 
gagees of property S belonging to the plain- 
tiff-mortgagor. In respect of each property 
there was a separate deed. Defendant No. 3 
was the second mortgagee in respect of both 
the properties and was put in possession and 
Management of the properties. ‘There was 
an agreement between the plaintiff and de- 
fendant No. 3 that from out of-the rents and 
profits of the two properties defendant No. 3 
would pay on behalf of the plaintiff interest 
due and payable to defendants Nos. 1 and 2 
under the first mortgages. Default was com- 
mitted by defendant No. 3 in paying the 
interest to defendants Nos. 1 and 2 and de- 
fendants Nos. 1 and 2 in exercise of their 
right put the two properties to sale. Pro 
perty S was purchased by one P at the auc- 
tion sale and on P’s death P’s heirs. sold it 
to defendant No. 8. In respect of property 
C defendant No. 7, who was the son-in-law 
of defendant: No. 3, was the highest bidder 
and he in turn sold it immediately to defen- 
dant No. 3 and a conveyance was executed 
directly in favour of defendant No. 3. De- 
fendant No. 3 subsequently sold the property 
to defendant No. 12. All the defendants ex- 
cept defendant No. 12 were related to one 
another. The plaintiff filed the present suit 
for redemption. On facts it was found that 
there was no conspiracy between defendants 
Nos. 1, 2 and 3 and auction sale of property 
S purchased by. P and subsequent sale by P’s 
~ heirs to defendant No. 8 could not be suc- 
cessfully impugned on the ground that it was 


a sale by the mortgagee in favour of him-_ 


self. It was, however, found that the rent 
from the two properties was more than suffi- 
cient to pay interest due to defendants Nos. 
1 and 2 and that defendant No. 3 had com" 
mitted default in paying interest. In respect 
of the auction sale of property C it was found 
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fore, cannot extinguish the plaintiff's 
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that defendant No, 7 had purchased the pro- 


+ 


` perty as benamidar of defendant No. 3 i.e 


the seeond mortgagee. 

Held, it was on account of the * defaults 
committed by the defendant No. 3 that de- 
fendant Nos. 1 and 2 were required to put 
up the property for sale in the exercise of 


‘their power of sale under the mortgage 


deed. In such a sale, if the defaulting party, 
viz, the second mortgagee, purchases the 
property, the provisions of Section 90 of the 
Trusts Act are attracted. The second mort- 
gagee in the present case, that is to say, de- 
fendant No. 3, therefore, continued to re- 
tain the character of a mortgagee in respect 
of the C property. From out of the sale 
proceeds, defendant No. 3 has paid off the 
mortgage on the property in favour of de- 
fendants Nos. 1 and 2. Thus, he becomes a - 
mortgagee in respect of the C property for 
recovery of the amounts advanced both by 
defendants Nos. 1 and 2 as well as defendant 
No. 3. The plaintiff, therefore,. is entitled 
to redeem the C property. A 1961 SC 1353, 
Foll. (Para 17) 
It is true that defendant No. 12 claims to 
be a bona fide transferee for value in res- 
pect of the C property. But if defendant 
No. 3 has not acquired ownership rights in 
respect of the C property, be cannot transfer 
such rights to defendant No. 12. The sale 
in favour of defendant No. 3 is void. Hence 
defendant No. 3 cannot transfer to defendant 
No. 12 any title to the C property. Secondly, 
the sale in favour of defendant No. 12 has 
not yet been registered. Hence the transac- 
tion of sale in favour of defendant No, 12 is 
not yet complete. Such a transaction, there- 
right 
to redeem the C property. (Para 18) 
Article 61 (b). of the Limitation Act, 1963 
restricts the period of limitation. While for 
an ordinary suit for redemption the period 
of limitation prescribed under Art. 61 (a) is 
30 years, in a case where the mortgagee has 
purported to transfer the property as an ab- 
solute owner, the period of limitation is 
12 years because, thereafter, the third party 
who has obtained possession would acquire 
title by adverse possession. In the present 
case, the first auction sale took place on 
27-12-1957. The suit has been filed on 18-12- 


“1969, that is to say, within a period of 


12 years, and hence either under Art. 61 (a). 
or under Art. 61 (b), the suit would be in 
time. The submission that neither of these 
two articles applies’ cannot be accepted. As 
far as the auction sales are concerned, they 
have been impugned on the ground that the 
sales are null and void and are of no effect 
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because they are the sales by. the mortgagee 
in favour of himself. The suit is, therefore, 
a suit for redemption on the basis that there 
are no valid and binding ‘sales of these pro- 
perties in favour of the mortgagee who has, 
in turn, purported to ‘sell the properties to 
third parties. In such a suit, it is not neces- 
sary to ask for setting aside the ‘sales since 
the sales are invalid. It, therefore, remains 
a suit for redemption which is governed by 
Art. 61 (a). The residuary Article 113 of 
the Limitation Act cannot, therefore, .be at- 
tracted to the cause of action in this suit. 
The suit, therefore, is in time. .(Para 19) 

(B) Transfer of Property Act (4 of 1882), 
Sections 60, 83 and 84 — Suit for redemption 


— Mortgagor is not bound to tender amount - 


due before. filing suit. 

The mortgagor is not required to make a 
tender of the amount’ due under the mort- 
gage before. filing a suit for redemption. If 
he makes such a tender, then he gets entitled 
to certain benefits under the provision of 
Sections 83 and 84. But there is nothing in 
law which compels a mortgagor to tender the 
amount due under the mortgage before filing 


a suit. (Para 20) 
Cases Referred: PENET Paras 
AIR 1980 SC 727 13 
AIR 1972 Mad 185 ` 19 
AIR 1961 SC 1353 l OS Y 
AIR 1958 SC 706 19 
AIR 1954 SC 336 17 
AIR 1949 FC 88 Žž. 13 
_AIR 1929 Bom 24 : 30 Bom LR 1519 -12 
AIR 1922 Cal 488 13 
(1865) 2 De G J. &.Sm 468 : 46 ER 456: 

11 LT 645, Shaw v. Bunny . 12 


(1865) 2 De GJ & Sm 613:46 ER. 513: 


34 LJ Ch 501, Kirkwood v. Thompson 12° 


D. B. Zaiwalla with D. H. Mehta, for 
Plaintiff; S. A. Gandhi with A. T. Kadiani 
(for Nos. 1, 2, 6, 12) and G.:R. Panthaky 
(for Nos. 1 to 11), for -Defendants, 

ORDER :— -This is a suit filed by the 
plaintiff for redemption of two properties, one 
at Chira Bazar and the other at Sleater 
Road, which are more particularly described 
in Exts. A and B to the plaint. The property 
at Chira Bazar consists of ground and two 
floors, and it is ‘fully tenanted. . There are 
-four residential premises and six shops in 
.this property. The property at Sleater Road 
consists of ground and-four floors. There 
are six residential premises in this property. 

2. On of about’ 17th Nov. -1954, - ‘the 
plaintiff executéd á ‘mortgage in respect’ of 
his property | at Chira, ‘Bazar iù favour 
‘of Fatmabai Hasanbhai for‘a sum of- Rupees 
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25,000/- repayable with interest. ` On the same 
date, he created a. mortgage of his property 
at Sleater Road in: favour of Pratapchand 
Kasturchand and others for a sum of- Rupees 
22,000/- repayable with interest. In or about 
1956, Pratapchand Kasturchand and others 
filed a suit for the sale of the mortgaged pro- 
perty. In order to prevent such a sale, it 
seems that the plaintiff tried to get the mort- 
gages transferred. The plaintiff approached 
a broker Khemchand for this purpose. There- 
after, by an indenture of transfer of mort- 
gage dated 14th Dec. 1956, defendants Nos. 
1 and 2 ‘obtained a transfer of the mortgaga 
in respect of the Chira Bazar property for a 
sum of Rs. 35,000/-. By another indenture 
of transfer of-mortgage, also dated 14th of 
December 1956, defendants Nos. 1 and 2 
obtained a transfer of the mortgage in res- 
pect of the Sleater Road property for a sum 
of Rs. 30,000/-. On the same date, a second 
mortgage was created in respect of both 
these properties in favour of defendant No. 3 
for a sum of Rs. 10,000/-. From out of 
these amounts of Rs. 35,000/-, Rs. 30,000/- 
and Rs. 10,000/- advanced by defendants 
Nos. 1, 2° and 3 as aforesaid, the claims of 
the previous mortgagees were fully satisfied, 
and disbursements of various amounts were 
made, particulars of which are given ina 
letter addressed by the- Attorneys of defen 
dants Nos. 1, 2 and 3 to the Advecates of the 
plaintiff. This letter is dated 29th Dec., 
1956, part of Ex. J collectively. It’ seems 
that -municipal taxes in respect of these pro- 
perties were in arrears at the date when the 
indentures of transfer were executed. From 
out of the moneys advanced by defendants 
Nos, 1, 2 and 3, aif arrears of municipal taxes 
up to date were paid. Insurance premium 
in respect of these properties was also paid 
from out of the amounts so advanced. The 
Advocates of the plaintiff by their letter 
dated {0th Jan., 1957 confirmed these dis- 


-bursements. This letter also forms part of 


Ex. J collectively. Defendant No. .3, who 
was the second mortgagee, was put.in pos- 
session of the mortgaged properties and he 
was in charge of the management of the suit- 
properties from i4fh Dec. 1956. He was 
thus required to collect the rents in- respect 
of these properties, te pay municipal taxes 
and other outgoings; to carry, out repairs. if 
required, to pay interest to the prior, mort- 
gagees-defendants Nos. 1 and 2 .as also 
to himself and to keep an account of ail re 
coveries and expenditure. There is a dis 


pute as to-whether there was..any tripartite 


‘agreement -between the plaintiff, defendants 
Nos, 1 and 2, and’ defendant No..3 under 
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which defendants Nos. 1 and 2 agreed that 
they would look to defendant No. 3 for the 
payment of interest under the transfers of 
mortgages to them. In any event, there is 
evidence to show that there was an agree- 
ment at least between the plaintiff and de- 
fendant No. 3 that, from out of the rents 
and profits of the two properties which were 
put in possession of defendant No. 3, defen- 
dant No. 3 would pay on behalf of the 
plaintiff _interest due and payable to defen- 
dants Nos. 1 and 2 under the indentures of 
transfers of mortgages. In fact, up to 14th 
May 1957, defendants Nos. 1 and 2 received 
interest amounts from. defendant. No. 3. 
Defendants Nos, 1 and 2 did not receive any 
, interest under the two mortgages after 14th 
May 1957. These defendants, therefore, sent 
a notice of demand dated 10th Sept. 1957 to 
the plaintiff. They sent another notice of 
demand dated 26th Oct. 1957 to the plaintiff. 
Since the plaintiff failed and neglected to pay 
any interest to these defendants pursuant to 
the notices of demand, they advertised both 
the properties for auction sale in exercise of 
their powers under the two transfers of mort- 
gages dated 14th Dec. 1956. They were 
entitled to sell the suit-properties ‘without the 
intervention of -the Court in the event of 
there being defaults in the payment of three 
instalments of interest as provided in the in- 
dentures of transfers of mortgages. Accord- 
ingly, defendants Nos. 1 and 2 advertised the 
properties for auction sale. The auctioneers 
of defendants Nos. 1 and 2 were Messrs 
— Gandhi and Co. The: auction sale of the 
Chira Bazar property was originally fixed for 
27th Nov. 1957, while that of the Sleater 
Road property was originally fixed for 29th 
of November 1957. In the meanwhile, the 
plaintiff filed a suit in the High Court, being 
Suit No. 372 of 1957, in order to stop the 
auction sales. In a Notice of Motion taken 
out in this suit by the plaintiff, a consent 
order was. taken requiring the plaintiff to de- 
posit in Court Rs. 1,500/-. The plaintiff, 
however, failed and neglected to deposit this 
amount in Court. Thereafter, defendants 
-Nos. 1 and 2 proceeded with the auction 
sales. The property at Chira Bazar was sold 
by public auction on 27th Dec. 1957 for a 
sum of Rs. 41,000/- in favour of defendant 
No, 7 who was declared the highest bidder. 
Defendant No. 7 is the son-in-law of defen- 
dant No. 3. Immediately thereafter, defen- 
dant No. 7 sold the Chira Bazar property to 
defendant No. -3 for a sum of Rs. 42,000/-. 
A: conveyance of the Chira Bazar property 
was executed directly in favour -of defendant 
“No. 3 Jamnadas on 15th Jan. 1958. 
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3. On 19th Jan, 1958, the plaintiff filed a 
suit in the City Civil Court at Bombay, being 
Suit No. 458 of 1958, to set aside the auction 
sale of the property at Chira Bazar. The 
suit was ultimately withdrawn by the plain- 
tiff on 29th Apr. 1960 with Hoey to file a 
fresh suit. 


4. The property at Sleater Road was sold 
by public auction on 5th of Feb. 1958 for a 
sum of Rs. 40,500/-. At this auction sale 
defendant No. 3 Jamnadas was declared the 
highest bidder. According to the defendants, 
the bid which was made by Jamnadas at this | 
auction sale was made on behalf of one 
Purshottam Mohanlal Purshottam Mohan- 
lal is the father-in-law of defendant No. 1. 


- A conyeyance in respect of the Sleater Road > 


property was made in favour of Purshottam 
Mohanlal on or about 26th of Feb. 1958. In 
the meanwhile, on 19th of Feb. 1958, the - 
plaintiff filed a suit in the City Civil Court 
at Bombay, being Suit: No. 734 of 1958, in 
order to set aside the auction sale of the 
Sleater Road property. This suit was also 
ultimately withdrawn by the plaintiff on 13th 
Sept. 1960. 


5. Some time prior to May, 1958, the 
plaintiff also filed a criminal complaint against 
defendant No. 3 in the Girgaum Police Court, 
but this complaint was dismissed on ist of 
May 1958 as the plaintiff was absent, 


6. Both the suit-properties have been sub- 
sequently transferred. After the death of 
Purshottam Mohanlal, his heirs, who are de- 
fendants Nos. 9, 10 and 11 in the suit, de~ 
cided to sell the Sleater Road property. They 
entered into an agreement of sale dated 30th 
July 1962 with defendant No. 8 whereby de- 
fendant No. 8 agreed to purchase from them 
the Sleater Road property for a sum of 
Rs. 44,000/-. A notice of this sale was pub- 
lished in the Bombay Samachar on ist Aug. 
1962. Incidentally, defendant No. 8 is the 
sister of defendant No, 1. Since some of 
the heirs of Purshottam Mohanlal were 
minors, a miscellaneous petition was filed by 
defendant No. 9 in this High Court, being 
Miscellaneous Petition No. 330 of 1962, for 
sanction of the sale. An order dated 28th 
of Sept. 1962 was passed by this Court sanc- 
tioning the sale as being for the benefit of the 
minors. Thereafter, defendants Nos. 9, 10 
and li executed a conveyance of the Sleater 
Road property in favour of defendant No. 8 
on 6th of Oct. 1962. 


9. The Chira Bazar property has been 
sold by defendant No. 3 to. defendant No. 12. 
In respect of this sale, an advertisement was 

, published in the Bombay Samachar of 9th 
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Sept. 1969.. A conveyance in favour of de- _. 


fendant No. 12 was exectited on 22nd Oct. 


1969. It was lodged for registration’ im- 


mediately . thereafter. The same,. however, 
has not yet been registered. On 18th Dec. 
1969, the plaintiff filed the present suit for 
redemption of the two suit-properties and 
for accounts. After the filing of the suit, 
the plaintiff registered a lis pendens notice 
on 30th Dec. 1969. At the time when -the 


suit was filed, the plaintiff had not joined © 


defendant No. 12 as a party defendant. De- 
fendant No. 12 has been brought on record 
on or about 10th Apr. 1972. After the filing 
of the suit, defendants Nos. 4 and 5 died 
and their heirs have been brought on record. 
Thereafter, defendant No. 3 also died. Since 
the heirs of defendant No. 3 are already on 
the record of the suit, being defendants Nos. 
4-A to 4-E, defendants Nos. 5-B to 5-F and 
defendant No. 6, the plaintiff -was given 
liberty to make formal amendments in the 
Plaint showing them as the heirs of defen- 
dant No. 3. ` 


8. -Defendants Nos. 1 to 11 are related to 
one another. Defendant No. 1 Vithaldas is 
the son of defendant No. 2. Defendant 
No. 3 was the 2nd defendants father’s sister’s 
husband. Defendants Nos. 4, 5 and 6 are 
the children of the original defendant No. `3. 
Defendant No. 7 is the son-in-law of, defen- 
dant No. 3.and the husband of defendant 
No. 6. Defendant No. 8 is the sister of de- 
fendant No. 1. Purshottam Mohanlal was 
the father-in-law of defendant No. 1. De- 
fendants Nos, 9, 10 and 11 are the widow 
and the two sons respectively of Purshottam 
Mohanlal. Defendant No. 12 is not related 
to any of the defendants. 


_ 9. It is the case of the plaintiff that de- 
fendants Nos. 1, 2 and 3 entered into a con- 
spiracy to defraud the plaintiff and to deprive 
him of the two suit-properties. According 
to him, the conspiracy was entered into at 
the very outset when the two ‘indentures of 
transfers of mortgages and the indenture of 
the second mortgage were executed. He re- 
lies strongly upon the relationship, inter se, 
between the defendants, viz., defendants Nos. 
1, 2 and 3, and submits that, as a result, 
they colluded with each other and sold the 
suit-properties fraudulently. The fraud which 
has been alleged by the plaintiff appears to 
be in three different stages— (a) at the stage 
of execution of the indentures of the trans- 
fers of mortgages and the indenture of se- 
cond mortgage, (b) at the stage when there 


was a default in the payment of interest to, 


defendants Nos, 1 and 2 and (c) at the stage 
of the auction sales of the two properties. . 


Abdur Rahim Jiwani v. Vithaldas 


Bom. 61 


.10. In support of his contention the 
plaintiff has examined himself. He has ad- 
mitted that at the time when he entered into 


‘the suit-transactions, namely, the two trans- 


fers of mortgages and the second mortgage, 
he was in financial difficulties and he was in 
need of moneys to pay off the two previous 
mortgagees. He has also-admitted that from 
out of the moneys which were advanced by 
defendants Nos. 1, 2 and 3, the previous 
mortgagees were paid off and other disburse- 
ments were made on his behalf. The plain- 
liff, therefore, does not challenge the execu- 
tion of these three documents which are 
Exs. C, D and E; nor does he challenge the 
payments which were made from out of the 
consideration moneys ag. recorded in the | 
letter of 29th Dec. 1956. His case seems to 
be -that although three documents were ex- 
ecuted — two in favour of defendants Nos. 
1 and 2 and one in favour of defendant 


No. 2, — in fact, it was one transaction. 


The plaintiff has pointed out that all the 
three transactions were effected through a 
common attorney.. The entire considera- 
tion amount was also kept with the same at- 
torney. The amounts paid by defendants 
Nos. 1, 2 and 3 under the three transactions 
formed a common .pool from which the at 
torney made various disbursements. These 


_ facts, however, by themselves, do not estab- 


lish that there was any conspiracy or com. 
mon design between defendants Nos. 1, 2 
and 3. The plaintiff, therefore, further alleges 
that the entire consideration amount in re-_ 
spect of the three transactions -came from de- 
fendant No. 3. The plaintiff, however, has 
not Jed any evidence in support of this allega- 
tion. Defendant No. 1, who gave evidence. 
has produced memoranda from the Bank of 
India, Ex. 12 collectively, to. show that, in 
order to meet the advance of Rs. 65,000/- he 
had withdrawn from his bank a sum of 
Rs. 52,000/- and the balance amount was 
paid in cash at his residence. In view of 
this evidence, the contention ‘of the plaintiff 
that the entire consideration amount of- 
Rs. 75,000/- came from Jamnadas cannot be 
accepted. The. plaintiff has also suggested 
that the moneys advanced under the three 
documents came from the family trust of 
Jamnadas. Here again, no evidence is forth- 
coming in support of this allegation. Hence 
it would not be correct to say that the entire 
consideration money came from Jamnadas 
alone and that the transfers of the mortgages 
were executed in favour of defendants Nos. 1 
and 2 benami for defendant No. 3 and this 


was done pursuant to a conspiracy hatched 
by defendants Nos. 1, 2 and 3. The three 
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undoubtedly, they were executed at the same 
time and for the same purpose, namely, to 
„enable the plaintiff- to secure sufficient 
finances to pay off his previous liability on 
the security -of the two properties. Am at 
tempt was.made to throw doubt on the three 
transactions by showing that defendants Nos. 
1 and 2 had sufficient amounts with them to 
make a further advance of Rs. 10,000/- and 
that. there was no need to go to Jamnadas 
for.the additional amount of Rs. 10,000/- 
Why. Jamnadas was required to advance 
Rs. 10,000/- to the plaintiff is in the realm 
of pure speculation. Defendant No. 1 has 
stated in his evidence that he might have had 
other financial commitments. Hence he re- 
fused to advance a further amount of Rupees 
40,000/- to the plaintiff. In the, absence of 
any evidence to show that the second mort- 
gage in. favour of Jamnadas was fraudulent, 


this transaction must be accepted as genuine., 


It should also be noted that at the time when 
these transactions were entered: into, defen- 
dant No. 1 was. only’ 22 years old and de- 
fendant No. 2 was a widow. In these cir- 
cumstances, there is nothing unnatural in 
"defendants Nos. { and 2 not objecting to de- 
fendant No. 3 being a mortgagee in posses- 
sion of the suit-properties. 


10-A. 
on these transactions by suggesting that de- 
fendants Nos, 1, 2 and 3 were money-lenders. 
In the two City Civil Court suits, the plain- 
tiff had alleged that defendants Nos. 1, 2 
and 3 were money-lenders. The defendants 
had not denied this allegation. As against 
this, defendant No. 1 had stated in his evi- 
dence that he is a chartered accountant. He 
was a student at the time of the execution 
of the transfers of mortgages. He has denied 
that he or his mother was or is a money- 
lender- In view of this evidence, it is not 
possible to held that defendants Nos. 1, 2 
and 3 were or are money-lenders. 


14. The plaintiff thas alleged that at the 
time of the.auction sales of the two proper: 
ties, there was a fraud and both the proper- 
ties were sold at an undervalue. The plain- 
_ tiff, however, has not, succeeded in proving 
this :contention by cogent evidence., The 
sales of both the properties were advertised 
in the Bombay Samachar by defendants Nos. 
J and 2. The auction sales were conducted 
` through Messrs Gahdhi and Co., Auctioneers. 
Defendant No. 1 has stated in his evidence 
that printed terms and conditions of sale 
were distributed to the bidders at the time 
of the auction ` sales. ‘According 
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plaintiff, at the. auction sale of the Chira 
Bazar property, defendant No, 3° made a 
statement that municipal. repair notices were 
received in respect of the Chira Bazar pro- 
perty.- It is the plaintiff's case that, on ac- 
count of this statement made by Jamnadas, ` 
the other bidders went away and the pro . 


perty was sold at a very low price. The 


plaintiff, however, has admitted that, in fact, 
there were municipal repair notices in re- 
spect of the Chira Bazar property. His con- 
tention is that these notices were got issued 
by defendant No, 3, Jamnadas. But apart 
from the plaintiff's bare statement there is 
no evidence to show that these repair notices 
were got issued by Jamnadas or that they 
were fraudulently got issued or that the pro- 
perty, in fact, did not need any repairs. The 
property at Chira Bazar was 60 years old.’ 
If, therefore, there were, in fact,’ municipal 
Yepair notices and these were disclosed at the 
time of the auction sale, it is not possible to 
infer from these circumstances that such a 
disclosure was made fraudulently merely with 
a view to depress the value of the bids. It 
is also relevant to note that, prior to the auc- 
tion: sales, the plaintiff had approached this 
Court for stopping the auction Sales, Pur- 
suant to the consent order which was passed, 
the plaintiff could ‘have stopped the auction 
sales by depositing Rs. 1,500/- in Court. He, 
however, did not do so. Thereafter, these 
auction sales were held pursuant to. the power 
of sale contained in the indentures of the 
transfers of mortgagee, dated 14th Dec., 1956 
in favour of defendants Nos. i and 2.” The 
plaintiff has led no evidence relating to the 
value of the two properties: at „the relevant 
In the absence of. such evidence, it is 
not possible to hold that the sales were ‘at 
an undervalue. Hence these auction sales 
cannot be considered as fraudulent per se.’ 


12. ‘It is the plaintiff's case that, at these 
auction sales, both the properties were pur- 
chased by the mortgagees themselves. There 
is no doubt that if, at the sale of the mort- 
gaged property, the miorigagee himself pur- 
chases the property, without the permission 
of the Court or in the absence of any agree- 
ment between the parties, the mortgagee re- 
tains the character of a mortgagee and he 
cannot set up a title as owner of the proper- 
fies‘ against the mortgagor. This position is 
well brought out by the maxim — once “a 
mortgages always a mortgagee. In the casa 
of Vallabhdas’ Mulji v. Pranshankar Narbhe- 
shankar, 30 Bom LR 1519 : (AIR 1929. Bom 
24), this High Court has laid down that where 
a mortgagee puts-up the mortgaged property 
for sale under a power given to him by’ the 


1981 
mortgage deed, he cannot sell it to himself, 


either alone or with others, nor to a trustee. 


for himself. Such a purchase by the mort- 
gagee js entirely inoperative and does not 
affect the relationship of the mortgagor and 
the mortgagee which exists between ‘the par- 
ties. This is- because he cannot sell the pro- 
-perty to himself. It is, however, important 
to note that this principle does not apply to 
a case where the sale of the mortgaged pro- 
perty takes place at the instance of a prior 
mortgagee. In such a case, a subsequent 
mortgagee, e.g, a second mortgagee, can 
purchase the mortgaged -property. This is 
simply because in a case where there is more 
than one mortgage and the property put up 
for sale by a prior mortgagee..is ‘purchased 
by a subsequent mortgagee, the mortgagee is 
not selling the property to himself. The sub- 
sequent mortgagee or the second mortgagee, 


therefore, can always purchase a property. 


which is being put up for sale by the prior 
mortgagee in the exercise of his right of sale. 
In Mulla’s Transfer of Property Act, Sixth 
Edition, p. 502, it has been stated as 
follows :— > 
“The mortgagee may not buy the property 
either himsélf or with other ‘or by an agent 
for a man cannot sell to himself .. .. .. a 
puisne mortgagee may purchase, for he is in, 
the same position as a stranger.” ‘4 
In the case of Shaw v. Bunny reported in 
(1865) 2 De G J & Sm 468, the House of 
Lords has held that where. a first mortgagee 
duly exercises a power of sale, and a subse- 
quent mortgagee becomes the purchaser, such 
subsequent mortgagee, in the absence of any- 
thing to impeach the bona fides of the trans- 
action, acquires the same irredeemable title 
as if he were stranger. Similarly, in the case 
of Kirkwood v. Thompson reported in (1865) 
2 De GJ & Sm 613, the Court of Appeal in 
England held that a second mortgagee may 
purchase from the first mortgagee, selling 
under his power of sale; and with respect to 
the question of undervalue, he is in the same 
position’ as a stranger. It was further ob- 
served that it is not material that the second 


mortgagee is in Possession’ at ie time of” 


the sale. 


13. In view of these observations, we have 
to examine the facts in the present case. In 
respect of ‘the Chira Bazar. property, at the 
auction sale, defendant No. 7 was declared 
the highest bidder. Immediately afterwards, 
defendant No. 7 sold the property to defen- 
dant No. 3 for an additional amount of 
Rs. 1,000/-.: Admittedly, the conveyance in 
respect of the Chira Bazar property was 
directly in favour ‘of defendant No. 3. De 
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fendant No. 7 is the son-in-law of defen- 
_ It is the case of the plaintiff 
that defendant No. 7 purchased the property 
Benami for defendant: No. 3. The burden 
of proving that the purchase was a Benami 
purchase is, undoubtedly, on, the plaintiff. 
This has been so held-repeatedly by various 
Courts. Thus, in the case of Gangadara 
_Ayyer v. Subramania reported in, AIR 1949 FC 
88, the Federal Court observed that the onus 


_Of establishing that a transaction is benami 


is on the person asserting benami nature of 
the transaction and it must be strictly made 
out. The Court observed that the real test 
is the source whence the consideration came 
and when it is not possible to obtain, evidence 
which conclusively establishes or rebuts the 
allegation, the case must be dealt with on 
reasonable probabilities and legal inferences 
arising from proved or admitted facts. The 
Court also observed that where the defen- 
dants are guilty of suppression of evidence 


- which it was their duty to place before the 


Court, no conclusion. in their favour should 
be arrived at merely on-the ground of paucity 
of evidence which is of their own creation. 
The other authorities cited in this connection: 
before me. were Jasoda Lal v. Balaram 
Poddar, AIR 1922 Cal 488, and Bhim Singh 
v.. Kan ‘Singh, AIR 1980 SC 727. In the 
latter case, the Supreme Court has laid down 


‘various factors which have to be taken into 


account in considering whether a transaction 
is to be treated as benami or not. The ‘fac- 
tors which are required to be taken into ac- 
count are the source of the purchase money, 
the intention of the parties and the intention 
of the person who contributed to the pur- 
chase money. The question of what the in- 
tention was, will have to be decided on the 
basis of the surrounding circumstances, the 
relationship of the parties, the motive govern- 
ing their action in bringing about the trans- 
action and their subsequent conduct. ` 
14. In the light of these criteria, if we 
examine the transaction relating tothe sale 
by auction of the Chira Bazar property, one 
thing becomes clear, namely that a close re- 
lative of defendant No. 3 purchased the suit-. 
property and immediately thereafter trans- 
ferred it to defendant No. 3 for an additional 
amount of Rs. 1,000/-. The conveyance was 
executed in favour of defendant No. 3. 
There is also evidence to show that defen- 
dant No. 3 was present at the auction sale. 
In view of these circumstances, it does ap- 
pear that defendant No. 7 purchased the pro- 
péerty benami for defendant No. 3. - In this 
connection, it should also be noted that de- 
fendant No. 7 is a- party to. the suit. The 
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heirs of defendant No, 3 are also parties to 
the suit. It was open to them to-lead evi- 
dence to show. that defendant No. 7 did have 
enough funds for the purpose of making this 
purchase. . They .could also have shown that 
the purchase money in respect of the auc- 
tion sale came from defendant No. 7. These 
are matters within their special knowledge, 
but they have not led any evidence in this 
connection. - There. is no reason why any 
benefit should be. given te them of the- ab- 
sence of evidence on ‘this'count which is oc- 
casioned by their own default. Hence, it 
must be held that the Chira .Bazar’ property 
was purchased at the auction sale by defen- 
dant No. 7 as the benamidar of defendant 
No. 3. Ordinarily, such a transaction would 
have been permissible, since defendant No. 3 
was ‘a second mortgagee in respect of the 
Chira Bazar property. The Chira Bazar 
property had been put up for sale by defen- 
dants Nos. 1 and 2 in the exercise of their 
power of sale under the two indentures of 
the transfers of mortgages. But in view of 
certain allegations which haye been made by 
the plaintiff, it remains to be seen whether 
such a purchase by a second mortgagee is 
open to challenge. Before going to this 
question, it is necessary also to examine at 


this stage the second transaction of the auc- ~ 


tion sale of the property at Sleater Road. 


15. The property at Sleater Road was 
sold by: auction on 6th Feb. 1958. Defendant 
No. 1 has given evidence to the effect that, 
at this auction sale, a bid was made by 


Jamnadas on behalf of Purshottam Mohan--. 


lal who was the father-in-law of defendant 
No. 1. In fact, a conveyance was also ex- 
ecuted in favour of Purshottam Mohanlal for 
the amount of the bid, viz., Rs. 40,500/-. The 
plaintiff alleges that this purchase was also 
made benami for defendant No. 3. He re- 
lies upon the, making of the bid by Jamnadas 
in support of his contention that the pro- 
perty was purchased by Jamnadas; defendant 
No. 3. Defendant No. 10, however, who is 
the son of Purshottam Mohanlal, has pro- 
duced the relevant income-tax and wealth- 
tax assessment order of Purshottam Mohan- 
lal which are exhibited at Ex. 16 collectively, 
in order to show that the Sleater Road pro- 


perty was shown in these assessment orders. 


as of the ownership of Purshottam Mohan- 
lal. . Exhibit 16 also shows that the income 
from the Sleater Road property was shown 
as the income of Purshottam Mohanlal. The 
fact that a conveyance for the amount which 
was bid was also executed directly in favour 
of Purshottam Mohanlal also supports the 
view that the property was, in fact, pur- 
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chased by Purshottam Mohanlal from out of 


-his own moneys and that the income from 


this property was- also enjoyed by Purshot- 
tam Mohanlal. In view of these facts, itis _ 
not possible to say-that. the property at Slea- 
‘ter Road was purchased at the auction sale 
by defendant No. 3 or that Purshottam 
Mohanlal was merely a benamidar for defen- 
dant No, 3. It is true that Purshottam 
Mohanlal was the father-in-law of the mort- 
gagee, defendant No. 1. But this fact, by 
itself, cannot lead to the. conclusion that 
Purshottam Mohanlal was a benamidar either 
for defendant No. 3-or for defendant No. 1 ` 
in the absence of any other evidence. The - 
plaintiff has alleged that, after the auction 
sale,-the Sleater Road property was manag- 
ed by Jamnadas. Both defendant No. 1 and 
defendant No. 10 have denied this fact, and 
I am not inclined to accept the testimony of 
the plaintiff in this regard, especially because 
the plaintiff has no personal knowledge -about 
the management of the Sleater Road property 
after the auction sale. The Sleater. Road 
1962 by 
defendant No. 8, who is the sister of defen- 
dant No. 1. Defendant No. 1, in his evi- 
‘dence, has stated that, after 
Purshottam Mohanlal, his widow and two 
minor sons could not manage the Sleater 
Road property. They, therefore, decided 
to sell it. This part of defendant No. ts 
testimony is corroborated by the ` testimony 
of defendant No. 10. The heirs of: Pur- 
shottam Mohanlal sold the. property to 
nd Defendant No. 1 has 
stated that this property has been purchased 
by defendant No. 8 out of her own ` funds 
and she enjoys the income of this property. 
There is no cross-examination of defendant 
No. 1 on this aspect of his testimony. De- 
fendant No. 1 admits that, after the purchase 
by defendant No..8, he is managing the 
property on -bebalf of defendant No. 8, since 
she lives in Calcutta. For-this purpose, he 
holds a power of attorney on her . behalf. 
This fact also, therefore, cannot assist the 
plaintiff. What is more, in respect of the 
sale in favour of defendant No. 8, the heirs 
of Purshottam Mohanlal had to obtain an 
order from this Court sanctioning the sale. 
The sale in favour of defendant No. 8 had 
also been advertised. and it appears to be a 
genuine transaction. The Sleater Road pro- 


_ perty, therefore, cannot be said to have been 


purchased by any of the mortgagees, 

16.° Serious objections. have been raised 
regarding the circumstances in which the 
two properties were put up for sale. The 
reason for sale was default in the payment. 





the- death of - 


1981 


of interest under the mortgages to defen- 
dants Nos. 1 and 2. The plaintiff has stat- 
ed in his evidence that the rent received 
from the Chira Bazar property was Rupees 
585/- per month and that the rent received 
from the Sleater Road property was Rupees 
478/- per month. The municipal taxes in 
respect of these properties were payable 
every six months. According to the plain- 
tiff, the municipal taxes on both these pro- 
perties came to Rs. 265.50 per month. The 
interest which was payable to defendants 
Nos. 1 and 2 under the two indentures of 
the transfers of mortgages was at the rate 
of 11 annas per cent per month, that is to 
say at the rate of about 8-4 per cent per 
annum. The interest payable to defendant 
No. 3 under the second mortgage was 12 
annas per cent per month. The interest pay- 
able under the mortgages in favour of de- 
fendants Nos. 1 and 2 came to Rs, 446/- 
per month, while the interest payable to the 
second mortgagee came to Rs, 75/- per 
month, thus amounting to Rs. 521/-. Ac- 
cording to the plaintiff, after payment of the 
municipal taxes as well as the interest 
amount, a balance amount of Rs. 278/- 
would remain in the hands of the second 
mortgagee from out of the income recovered 
by him per month. He has, therefore, sub- 
mitted that there was no occasion for defen- 
dant No. 3 for committing any default in 
the payment of interest to defendants Nos. 1 
and 2. He has submitted that defendant 
No. 3 deliberately committed defaults in 
the payment of interest to defendants Nos. 1 
and 2, so that defendants Nos. 1 and 2 may 
exercise their power of sale. There is con- 
siderable force in what the plaintiff has sub- 
mitted. According to defendant No. 1 also, 
both the properties fetch a reasonable in- 
come. In his evidence, defendant No, 1 has 
stated that the monthly income from both 
these properties was about Rs. 1,050/-, while 
the municipal taxes would be approximately 
Rs. 265/- per month. From, the correspon- 
dence exchanged between defendant No. 3 
and the plaintiff, it appears that defendant 
No. 3 received some municipal repair notices 
and hence he stopped paying the interest to 
defendants Nos. 1 and 2. There is, however, 
no evidence to show the extent of the re- 
pairs required to be carried out as also 
whether, in fact, any repairs 
out by defendant No. 3 and, if so, what 
was the cost of those repairs. These were 


matters which were within the exclusive 
knowledge of defendant No. 3. His heirs 
are on the record of this suit. _ They bave 
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not chosen to lead any evidence to show 
that defendant No. 3 did not have in his 
hands sufficient funds to pay interest to 
defendants Nos. 1 and 2 after paying off all 
the outgoings and after carrying out essen- 
tial repairs, if any, in respect of the suit 
properties. It is true that it was the plain- 


` tiffs liability to pay interest to defendants 


Nos. 1 and 2, and defendants Nos. 1 and 2 
rightly called upon the plaintiff to pay to 
them the interest amount. But there is evi- 
dence to show that there was an arrange- 
ment at least between the plaintiff and de- 
fendant No. 3 to the effect that since, as a 
mortgagee in possession, defendant No. 3 was 
in the management of the suit properties, he 
would pay on behalf of the plaintiff interest 
to defendants Nos. 1 and 2 from out of 
the income of the two properties, provided, 
of course, that there was sufficient amount 
available for this purpose. From the evi- 
dence on record, it does appear that the in- 
come from the two properties was sufficient 
for the payment of the interest amount to 
defendants Nos. 1 and 2, The conclusion, 
therefore, is inescapable that defendant No. 3 
committed a default in paying the interest 
to defendants Nos. 1 and 2 although he had 
funds available with him from out of the 
income of the two: mortgaged properties. 


` 17. If this is so, can be benami purchase 
of the Chira Bazar property in favour of 
defendant No. 3 be upheld? In this con- 
nection, Mr. Zaiwalla who appears for the 
plaintiff relies upon S. 90 of the Indian 
Trusts Act, 1882. The section reads: 


“90. Where a tenant for life, co-owner, 
mortgagee or other qualified owner of any 
property, by availing himself of his position 
as such, gains an advantage in derogation 
of the rights of the other persons interested 
in the property, or where any such owner, 
as representing all persons interested in 
such property gains any advantage, he must 
hold, for the benefit of all persons so in- 
terested, the advantage so gained, but sub- 
ject to repayment by such persons of their 
due share of the expenses properly incurred, 
and to an indemnity by the same persons 
against liabilities properly contracted, in 
gaining such advantage.” 

Illustration (c) to S. 90 is as follows: 

“(cf A mortgages land to B, whọ enters 
into possession. B allows the Government 
revenue to fall into arrear with a view to 
the land being put up for sale and his be- 
coming himself the purchaser of it. The 
land is accordingly sold to. B. Subject to 
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the repayment of the amount due on the 
mortgage and of his expenses properly in- 
curred as mortgagee, B holds the land for 
the benefit-of A.” 

In a case, therefore, where a property is 
sold on account of a default committed by 
a mortgagee, and if the mortgagee himself 
purchases the property, he holds it for the 
benefit of the mortgagor, that ‘is‘to say, he 
continues to retain his character of a mort- 
gagee. In this connection, a reference may 
be made to Mrutunjay Pani v. Narmada 
Bala, AIR 1961 SC 1353. . The Supreme 
Court in that case observed : 


eae where a mortgagee in possession 
who is bound to pay rent under the terms 
of the mortgage commits default and pur- 
chases the lands in.a sale in execution of a 
decree for arrears of rent obtained by the 
landlord, the sale being the result of mani- 
fest dereliction of the duty imposed upon 
the mortgagee by the very terms of 
transaction, the provisions of “S. 90 -of the 
Trusts Act are attracted to the case and the 
mortgagor’s right to redeem is not exting- 
uished.” 
The Supreme Court has summarised the 
legal position in the following terms: 


“The legal position may be stated - thus: 
(1) The governing principle in ‘oncea mort- 
gage always a mortgage’ till the mortgage is 
terminated by the act of the parties, them- 
selves, by merger or-by order of the court 
(2) Where a mortgagee purchases the equity 
of redemption in execution of his mortgage 
decree with the leave of court or in execu- 
tion of a mortgage or money decree obtain- 
ed by a third party,' the equity .of redemp- 
tion may’ be extinguished; and, in that event, 
the mortgagor cannot sue for redemption 
without getting the sale set aside. (3) Where 
a mortgagee purchases the mortgaged  pro-' 
perty by reason of a default committed by 
him the mortgage is:not extinguished and 
the relationship of mortgagor and mortgagee 
continues to subsist even thereafter, for his 
purchase of the equity of redemption is only 
in trust for the mortgagor.” 


In this connection, a. reference may also be 
made to the case of Sidhakamal Nayan v. 
Bira Naik reported in AIR 1954 SC 336. 
In the present case, under the terms of the 
second mortgage, no duty is cast on the 
second mortgagee to pay interest to the 
first mortgagee. However, there was: an 
agreement between the plaintiff: and the 
second mortgagee, who was the mortgagee 
in possession, that the second mortgagee 
would pay interest to the prior mortgagee 
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from out of the income of the. mortgaged 
properties provided, of course, that ‘the se- 
cond mortgagee had in his hands sufficient 
income left after defraying all outgoings to 
pay the amount of interest... In fact, for -a 
period of five months, that is to say, up to 
14th. May, 1957, interest was paid by the 
second mortgagee to the prior mortgagee. 
In’ these circumstances, if the second: mort- 
gagee has committed defaults in the pay- 
ment of interest to the prior mortgagee and 
has not produced any accounts in respect of 
is management of the suit properties to 
establish that the defaults were occasioned 
on account of there being inadequate funds 
in his hands for payment of such interest, 
he must be held to have committed the de- 
faults. It. was on account of these defaults 
that defendants Nos. 1 and 2 were required 
to put up the property for sale in the exer- 
cise of their power of sale under the ` mort- 
gage deed. In such a sale, if the defaulting 
party, viz., the second mortgagee, purchases 
the property, the provisions of Section 90 
of the Indian Trusts Act are attracted. The 
second mortgage in the present case, that`is 
to say, defendant No. 3, therefore, continu- 
ed to retain the character of a mortgagee in 
respect of the Chira Bazar property. From 
out of the sale proceeds, defendant No, 3) 
has“ paid off the mortgage on this property 
in favour of defendants Nos. 1 and 2. 
Thus, he becomes a mortgagee in respect of 
the ‘Chira Bazar property for -recovery of 
the amounts advafced: both by defendants 
Nos. 1 and 2 as well as defendant No. 3. 
The plaintiff therefore, is entitled to redeem 
the Chira Bazar property. ae: j 
` i8. Defendant No. 12 claims to be a 
bona fide transferee for value in respect of 
tbe Chira Bazar property. He claims to 
have purchased the suit property for a sum 
of Rs. 60,000/-. If defendant No. 3 has 
not acquired ownership rights in respect of 
-the Chira Bazar property, he cannot trans- 
fer such rights to defendant No. 12. The 
sale in favour of defendant No. 3 is void. 
Hence defendant No. 3 cannot transfer to 
defendant No. 12 any title to the Chira 
Bazar property. Secondly, the sale in favour 
of defendant No. 12 has not yet been regis- 
tered. Hence the transaction of sale in 
favour of defendant No. 12 is not yet com- 
plete. Such a transaction, therefore, cannot 
extinguish the plaintiffs right to redeem the 
Chira Bazar property. - . ; 
19. Mr. Gandhi, who appears for defen-. 
dants Nos. 1, 2, 6 and 12, also urged that 
the present suif is not governed either by 
Art. 61 (a) or by Art. 61 (b) of the Limi- 
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tation Act of 1963. . He bas submitted. that 
the suit is governed by the. residuary . Arti- 
cle 113 and hence it-is barred by the law of 
limitation. Art. 61 (a) and: (b; is as follows : 


"61, By a mortgagor— 

Èi to redeem or re- Thirty When the duke 
to redeam or to 
recover posses- 
sion accrues; 


Twelve When 
years. transfer be 
comes known 


cover possession years. 
of: immovable 
property mort- 
gaged; 

(b) to recover pos- 
session of im- 
movable pro. 
perty mortgag 
and afters ans uff.” 
transferred 
the mortga . ; mn: 
for a valuable : 
consideration; 

Under Art, 61 (b), the mortgagor can file a 
suit to recover possession of immovable pro- 
perty mortgaged and afterwards transferred 
by the mortgagee for a valuable considera- 
tion. Such a suit must be filed within twelve 
years, since thereafter the transferee will 
acquire title by adverse possession. Mr. 
Gandhi has argued that, in the present suit, 
there is no prayer for setting aside the sales 
of the two .suit properties. It is not a suit 
to recover possession, and hence it is not 
governed by Art. 61 (b)., This 
must be examined. Article 61 (b) is similar 
in terms to old Art. 134 of the Limitation 
Act of 1908. In the case of Nani Bai v. 
Gita Bai reported in AIR 1958 SC 706, the 
Supreme Court construed the old Art. 134 of 
the Limitation Act of 1908 and observed: 


“In order to attract the operation of Arti- 

cle 134 the defendant has got affirmatively to 
prove that the mortgagee or his successor-in- 
title has transferred a larger interest than 
justified by the mortgage. If there is no such 
proof, the shorter period under Article 134 
is not available to the defendant in a suit for 
possession after redemption.” 
In this connection, a reference’ may also be 
made to Dhanalakshmi Ammal v. G. Anthu- 
taj, AIR 1972 Mad 185, where also the Mad- 
ras High Court held: 

“When a mortgagee, purporting to be the 
absolute owner, transfers the property cover- 
ed by the mortgage, the mortgagor’s remedy 
is to institute a suit for recovery of posses- 
sion under Article 61 (b) and the period of 
limitation is 12 years and the time from 
which the period begins to run is ‘when the 
transfer becomes known to the plaintiff.” 
It should be noted that Article 61 (b) restricts 
the period of limitation. While for an. ordi- 
nary suit for redemption the period of limita- 
tion prescribed under Art. 61 (a) is 30 years, 
ina case where the mortgagee has purported 
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‘to-transfer- the property asan absolute owner, 


the period of limitation is 12 years .bécause, 
thereafter, -the third party who has obtained 
possession. would acquire title by adverse pos- 
session. In the present case, the first auction 
sale took place on 27th. Dec. 1957.. The suit 
has been filed on 18th Dec., 1969, that is to 
say, within a period of 12 years, aiid hence 
either under Article 61 (a), or under, Arti- 
cle 61 (b), the suit would be in time. The 
submission made is that neither of these 
two articles applies. This submission can- 
not be accepted. In the present case, as 
far as the auction sales are concerned, they 
have been impugned on the ground that the 
sales are null and void and are of no effect 
because they are the sales by the mortgagee 
in favour of himself. The suit is, therefore, 
a suit for redemption on the basis that there 
are no valid and binding sales of these pro- 
perties in favour of the mortgagee who has, 
in turn, purported to sell the properties to 
third: parties. In such a suit, .it is not neces-| 
sary to ask for setting aside the sales since, 
the sales are invalid. It, therefore, remains a: 
suit for redemption which is governed by, 
Article 61 (a). The residuary Article 113 of 
the Limitation Act cannot, therefore, be at- 


-tracted to the cause of action in this suit. 


The suit, therefore, is in time. 

20. It has also been argued by Mr. Pan- 
thaky, who appears for defendants Nos. 8, 9, 
10 and 11, that the mortgagor bas not made 
a proper tender of the amount due under the 
mortgage and hence his suit for redemption 
cannot be decreed. This submission also can- 
not be accepted. The mortgagor is not re- 
quired to make a tender of the amounts due 
under the mortgage before filing a suit for 
redemption. If he makes such a tender, then 
the mortgagor. gets entitled to certain bene- 
fits under the provision of Sections 83 and 84 
of the Transfer of Property Act. But there 
is nothing in law which compels a mortgagor 
to tender the amounts-due under the mort- 
gage before filing a suit. In these circum- 
stances, there is a subsisting mortgage in res- 
pect of the Chira Bazar property for the sums 
of Rs, 35,000/-- and Rs. .10,000/- repayable 
together with interest as provided in Exs. C 
and D, of which property defendant No. 3 
was the mortgagee.. 

21. There will, therefore, be a usual pre- 
liminary decree for redemption in respect of 
the Chira Bazar property on repayment of 
the above amounts together with interest and 
costs, charges and expenses under the provi- 
sions of O. 34, R. 7, Civil P. C. The period 
of redemption is fixed at six months from the 
date of ascertainment of the amount due and 
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payable. Defendants Nos. 4-A to 4E, 5-B 
to 5-F as also defendant No. 6, who are the 
heirs and legal representatives of defendant 
No, 3, to render true and complete accounts 
in respect of the Chira Bazar property from 
14th Dec. 1956 as the mortgagees in posses- 
sion under the provisions of O. 34, R. 7 of 
the Civil P. C. 


The suit against the rest of defendants is 
dismissed. 


Directions regarding costs reserved. 
Order accordingly. 
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Sakharam Shinde and others, Peti- 
tioners v. Vilas Anant Deshpande and 
others, Respondents. 


Spl. Civil Appln. No, 1482 of 1975, D/- 
23-1-1989. 

Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), Ss. 31 and 32 41) 
(a) — Statutory ownership of tenant un- 
der S, 32 (1) (a) — Landlord’s application 
made before tiller? day under S. 31 for 
possession of !/2 portion of land let out to 
tenant allowed — Remaining !/z portion 
continuing in tenant’s possession even on 
tillers’ day — Though Act does not speci- 
fically provide for such tenant he must 
be held to have become statutory ownoər 
under S. 32 (1) (a) in respect of land in 
his possession, 

Every person who has been the tenant 
of any land on tillers’ day is either en- 
titled to be in possession in the capacity 
of an owner or he loses all his rights to 
continue to be in possession at all. There 
are a few exceptions to this rule such as 
those contained under Section 43 (a) ete. 
But, they fall in a class by themselves. 
Subject to these provisions, it can be said 
without hesitation that if a tenant in 
possession of the land on 1-4-1957 is not 
entitled to purchase the land or rath®r 
he is not entitled to become the statut- 
ory owner of the land either on the 
tillers’ day or on the postponed date, he 
loses the very right of cultivating the 
land as tenant. This is a category of ten- 
ants in respect of which there is a very 
glaring lacuna léft in the statute. But, 
although there is no provision as such, 
there does exist a clear intention on the 
part of the Legislature to make such a 
tenant a deemed tenant or a statutory 
tenant. This is clear from the fact that 
there is no provision under the Act by 
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which- the possession of such land can be 
taken from the tenant by the landlord. 
The provisions of Section 32 (p) do not 
apply to such land and there is no in- 
tendment under the Act that a tenant 
should continue to be a tenant ad in- 
finitum except in the cases contemplat- 
ed by Chapters DI A, IN AA, II B ete. 
(Paras 12, 13, 14) 

In the instant case since the landlord 
applied under Section 31 for only one 
half portion of the land and that too 
without reference to any particularly 


_ bounded, specific } portion, his applica- 


tion must be deemed to have covered 
the entire lands and it must be deemed 
to have been rejected in respect of } por- 
tion of the land which continues with 
the tenant. Under Section 32 (1) (a), a 


‘tenant becomes owner of the land on the 


date when the landlord’s application un- 
der Section 31 is finally rejected. 


(Para 15) 
Cases Referred : Chronological Paras 
(1976) 78 Bom LR 427 B 


Babasaheb A. Bhonsale, for Petitioners; 
Bhimrao N. Naik, for Respondent No, 1. 

ORDER :— The question raised by Mr. 
Babasaheb Bhonsale appearing for the 
petitioners in this petition which arises 
out of the Bombay Tenancy and Agricul- 
tural Lands Act, 1948 (hereinafter, the 
Tenancy Act) is, really speaking, one 
which presents quite some difficulty, It 
reveals the shortcomings of the drafts- 
men who have to burn the midnight oul 
for the purpose of effecting so many 
amendments in the Tenancy Act, , 

2. The question arises in the follow- 
ing circumstances :— 


A 


3, The land in question has Survey 
No. 316 admeasuring 39 Acres, 23 Gun- 
thas. Respondent No, 1 herein  (herein- 
after, the Respondent) was the owner of 
the same till the demise of the present 
petitioner who is the tenant of the same 
at all relevant times, Respondent No. 1 
was born on 1-2-1952 which means that 
he would attain majority on 1-2-1970. 
On 25-3-1957 the respondent applied for 
possession of one half portion of the 
lands in question which, for the sake of 
brevity, is referred to hereinafter as ‘the 
said lands’, That application was filed 
under S. 31 of the Tenancy Act. It may 
be stated here that under Section 31 of 
the Tenancy Act, the landlord can apply 
for possession of the lands let out by 
him to the tenant if he required the pos- 
session of the same for his own personal 
bona fide cultivation. But, if he makes 
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good his contention regarding bona fide 
requirement, the most that he can get 
under the said Section 31 is one half por- 
tion of the lands in question. Then, there 
is a further provision contained in Sec- 
tion 31-C of the Tenancy Act by virtue 
of which the tenancy of the remaining 
lands which would continue with the 
tenant can, in no case, be terminated by 
the landlord on the ground of bona fide 
_personal requirement, 


4. The said application of the respon- 
dent under the Tenancy Act was allow- 
ed on 11-11-1957 and he received posses- 
sion of one half portion of the said lands 
pursuant to the said order. The land 
which was given into the possession of 
the respondent was numbered as Survey 
No. 316/2 whereas the remaining land 
which continued to be with the peti- 
tioner-tenant was numbered as Survey 
No. 316/1. 

5. Thereafter, the Agricultural Lands 
Tribunal started proceedings under Sec- 
tion 32-C of the Tenancy Act but the 
said proceedings were dropped in view of 
the fact that the landlord was a minor at 
that time. Against the order dropping 
the said proceedings, the present peti- 
tioners filed appeal No, 63 of 1967 to the 
Appellate Authority. On 9-6-1969 the 
said appeal was allowed and the matter 
was remanded to the Agricultural Lands 
Tribunal for fixation of the purchase 
price. The respondent filed a revision 
application to the Maharashtra Revenue 
Tribunal at Poona but the same was dis- 
missed on 21-9-1968, 


6. Thereafter, the proceedings under 
Section 32-C started and notices were 
issued to the petitioners. At one stage, 
some ex parte orders were passed but 
we need not be detained by the details 
pertaining to the same. It is sufficient to 
state here that the proceedings continu- 
ed till 1-2-1970 on which date the re- 
spondent landlord attained majority. 


7. On 20-12-1975 the petitioner sent 
an intimation to the respondent-landlord, 
by way of abundant caution, of his de- 
sire ‘to purchase the land. On 15-3-1972 
the Agricultural Lands Tribunal fixed 
the purchase price in respect of the said 
lands and also fixed the instalments pay- 
able by the petitioners in that behalf. 
The respondent filed an appeal against 
the order of the Agricultural Lands Tri- 
bunal fixing the price. This appeal was 
allowed by the Appellate Authority on 
9-7-1973 who held that the sale had be- 
come ineffective, The petitioners filed a. 


Sakharam v.. Vilas 


Bom. - 69" 


revision application to the Maharashtra 
Revenue Tribunal which was referred to 
the Full Bench of the Tribunal for hear- 
ing. The perusal of the three judgments 
given by the three learned members of 
the Full Bench of the Tribunal discloses 
that each of the members and the Presi- 
dent of the Tribunal found it difficult to 
reconcile the various provisions of the 
Tenancy Act, It is really unnecessary for 


_me to go through the reasoning of the 


three learned members of the Full Bencn 
on which their judgment were based. 
Suffice here to state that by a majority 
view, the revision application was dis- 
missed, Hence, the present petition by - 
the tenant under Article 227 of the Con- 
stitution. 


8. Mr. Bhonsale appearing for the peti- 
tioners contended that the entire ques- 
tion arising in this petition is, really 
speaking, now completely in his favour 
by virtue of the pronouncement of law 
by a Division Bench of this Court in the 
case of Nagoo Dattu Mahajan v. Smt. 
Yashodhabai H. Mahajan reported in 
(1976) 78 Bom LR 427, No doubt, the 
case with which the Division Bench was 
dealing concerned with the rights of a 
widow landlady and not with a minor 
landlord, but Mr. Bhonsale contends that 
the observations are wide enough to in- 
clude the case even of a minor landlord. 
This is what was held in the said deci- 
sion :— 


“Sections 31, 32 and 32F reflect a well 
knit scheme, each being an integral part 
of the other. Disabled landlords are not 
excluded from the provisions of Sec, 31 
(1) either by implication or any express 
provision and are not prevented from 
claiming resumption even before March 
31, 1957. Disabled landlords have a choice 
to avail of either of two provisions of 
resumption, namely, Section 31 (1) or 
Section 31 (3), exercise of which depends 
on circumstances in which each of them 
finds himself. No landlord can avail of 
both provisions, Section 31 having been 
designed to afford only one last opportu- 
nity of resumption. Any such landlord 
cannot seek resumption under Section 31 
(3) again if he or she has availed of the 
right. under Section 31 (1). Section 34F 
(1) (a) being merely corollary and 
counterpart of Section 31 (3) its applica- 
tion also would depend on such land- 
lord’s choice and competency to avail of 
the provisions of Section 31 (3). Conse- 
quently its provisions cannot.be attract- 
ed when the right to resume under Sec- 
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‘ (1) is availed of and once such 
_-pportunity is exhausted by such dis- 
abled landlord. Section 32F (1) (a) can- 
not be attracted indiscriminately merely 
because the tenant’s landlord happens to 
be a disabled landlord, that is, a minor 
or a widow as specified in these two sec- 
tions, S. 32F (1) (a) will not be attract- 
ed when the widow or any such other 
disabled landlord seeks resumption un- 
der Section 31 (1) before March 31, 1957, 
without regard to whether he or she 
fails or succeeds in the attempt. It will 
not apply even if such an application for 
resumption is rejected, Due to exhaus- 
tion of such right, the landlord cannot 
avail of Section 31 (3) in spite of being 
a disabled landlord. Inapplication of 
Section 31 (3) results in application of 
Section 32F (1) (a) also, Like tenants of 
every other landlord applying under Sec- 
tion 31.(1), the tenant of-such a landlord 
also becomes an automatic purchaser of 
the lands on the date of final rejection 
of such application, as under the first 
proviso to Section 32 (1) (b). The con- 
templated postponement of the tenant’s 
right of purchase under Section 32F (1) 
(a) is entirely based on the hypothesis 
that the landlord has not availed of such 
right under Section 31 (1), and the right 
to resume still subsists even after the 
notified tillers’ day, that is, April 1, 1957. 
The entitlement of such a landlord to 
claim resumption after April 1, 1957 is 
the sine qua non for postponement of 
the statutory right. of purchase of - his 
tenant under this section. Where, as in 
the present case, the widow or other dis- 
abled landlord contemplated under Sec- 
tion 31(3), avails herself or himself of 
the right of resumption by recourse to 
Section 31 (1), she or he ceases to be sa 
entitled to claim the resumption there- 
after, without regard to whether such 
application results in resumption of land 
or not, Her or his being thus entitled to 
claim resumption again after April 1, 
1957 therefore, cannot even remotely be 
conceived. This itself prevents the avpli- 
cation of Section 32F (1) (a) and also the 
further ‘postponement of the right to 
purchase contemplated thereunder and 
entitles the tenant to claim the benefit 
of the first proviso to Section 32 (1) (b) 
and become a statutory purchaser on re- 
jection of the application under Sec. 31 
a =" 


Relying upon these observations Mr. 
Bhonsale contends that once the landlord 
had made an application under Section 31 
of the Tenancy Act and had got posses- 
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sion in respect of one half portion of the 
suit lands, the tenant ipso facto became 
owner of the remaining one half portion 
on 1-11-1957, Mr. Naik appearing for the 
respondent-landlord contended that the 
law discussed in the said authority was 
in an entirely different context, namely 
in the context of the rights of a widow 
landlady. He contended that the judg- 
ment could have no application to the 
facts of this case. He also contended that 
there was no provision under Section 32 
to 32 (h) under or by virtue of which’ 
the tenant can or did become an owner 
of the land left over after the landlord 
recovered possession of one half portion 
of the total lands under Section 31 of . 
the Tenancy Act. 


9. It is necessary to consider the 
scheme of the entire Section 32 to see 


whether the tenant becomes owner vf 
the remaining portion of the land as 
mentioned above, ipso facto, after the’ 


landlord recovered possession of one half 
portion of the land let out to the tenant 
under Section 31 of the Act. Section 32 
(1) of the Ténancy Act provides in the 
first instance, that on the lst April, 1957 
every tenant shall be deemed to have 
become the owner of the land if the 
tenant possesses the qualifications men- 
tioned in the various clauses of the said 
sub-section. Clause (a) of the said sub- 
section deals with permanent tenants, 
with whom we are not concerned, Cl. (b) 
of the sub-section relates to the position 
of a tenant cultivating the land person- 
ally but who is other than a permanent 
tenant. We will call such a tenant an 
ordinary tenant, Of such ordinary ten- 
ant, there are four categories contem- 
plated, The first category is of the ten- 
ant whose landlord has not given any 
notice of termination of the tenancy un- 
der Section 31. Such a tenant automati- 
cally becomes the owner of the land sub- 
ject. of course, to the other provisions. 
Second category is of the ordinary ten- 
ants to whom notice of termination of 
their tenancy has been issued by the 
landiord under Section 31 of the Act but 
against whom no application is made by 
the landlord before 31-3-1957. Such ordi- 
nary tenants also becomes statutory 
owners with effect from 1-4-1957 itself. 
The third category of ordinary tenants 
who, ipso facto, become the owners are 
those against whom no notice of termi- 
nation of tenancy comes to have been 
issued under Section 14 of the Tenancy 
Act, In this category is also clubbed a 
tenant to whom such a notice has been 
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given but no proceedings for recovery 
under Section 14 read with Section 29 of 
the Act has been instituted by the land- 
lord. Even such a tenant becomes a sta- 
tutory tenant of the land with effect 
from Ist April, 1957. 

10. Lastly, there is the category of 
tenants contemplated by the proviso of 
Clause 3, sub-section (1) of Section 32. 
The tenant of this category is the one 
against whom the landlord has made the 
necessary application either under Sec- 
tion 31 read with Section 29 or under 
Section 14 read with Section 29 but 
which application is rejected by the Ten- 
ancy Authority, In the case of such a 
tenant, the date of the statutory owner- 
ship is not Ist April, 1957 but the date 
of the statutory purchase is the one on 
which the application of the landlord is 
rejected by the Tenancy authority. 

11. Here, ends the enumeration əf 
categories of tenants who are deemed vo 
have become owners of the lands in 


question. There is no other category of’ 


tenants under Section 32, or for the mat- 
ter of that, in any of the provisions of 
the Statute who were in possession of 
the lands on 1-4-1957 and who can be- 
come the statutory owners on the tillers’ 
day or the postponed date, 

12, The paraphrasing of all the rel- 
evant provisions would make it clear 
that there is'a glaring omission on the 
part `of the framers of the Statute in the 
matter of providing statutory ownership 
in respect of at least one more impor- 
tant category of tenants. This category 
is of those tenants against whom appli- 
cation for possession has been made by 
the landlord under Section 31 of the Act 
before 31st March, 1957 and which appli- 
cation has been allowed by the Tenancy 
authority to the extent of one half por- 
tion of the land. We have seen above 
that the date of the statutory ownership 
has been postponed on account of the ap- 
plication for possession by the landlord 
and this application may be of two cate- 
gories, one under Section 14 read with 
Section 29 of the Act and the other un- 
der Section 31 read with Section 29 of 
the Act. Now, if the application was 
made under Section 14 read with Sec- 
tion 29 of the Act and the same was al- 
lowed, no question would arise about the 
tenant becoming owner in respect of any 
portion of the land, for the very simple 
reason that the tenant would be depriv- 
ed of the entire land in’ that case and, 
hence, no question of his becoming 
owner on the postponed date 
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would arise. The real question 
would arise when the application has 
been made by the landlord before 31-3- 
1957 under Section 31 of the Act, What 
is noteworthy is that if such an applica- 
tion is allowed by the Tenancy Court, 
it can be allowed only to the extent of 
one half portion of the land. We have 
seen that under Section 31 of the Act, 
the landlord can get possession only of 
one half portion of the land even if he. 
proves his bona fide personal require- 
ment to the hilt. The tenant, in that case, 
is bound to continue in possession of the 
remaining one half portion of the land 
and under the said Section 31 the tan- 
ancy in respect of the remaining one half 
portion of the land can never be termi- 
nated by the landlord. The question then 
would arise as to what would be the 
position of the tenant vis-a-vis this por- 
tion of the land which continues with 
him even aftef the application of the 
landlord under Section 31 has been al- 
lowed. If we have a look at the scheme 
of the Act and particularly Section 31 
thereof, we find that every person who 
has been the tenant of any land on 1-4- 
1957, he is either entitled to be in pos- 
session in the capacity of an owner or 
he loses all his rights to’ continue to be 
in possession at all. There are a few ex- 
ceptions to this rule such as those con-|_ 
tained under Section 43 (a) ete, But, 
they fall in a class by themselves and 
we are not concerned with those provi- 
sions, Subject to those provisions, it can 
be said without hesitation that if a ten- 
ant in possession of the land on 1-4-1957 
is not entitled to purchase the land or 
rather he is not entitled to become the 
statutory owner of the land either on 
the tillers’ day or on the postponed date 
he loses the very right of cultivating the 
land as tenant. 


13. Now, in the case of such last men- 
tioned category of tenants, the position 
is extremely peculiar, It cannot be said 
that the landlord’s application for pos- 
session of the land has been rejected nor 
can it be said that the said application 
has been allowed. The application’ cannot 
be said to be allowed because the tenant 
continues to be in possession. It cannot 
be said to have been rejected because 
the landlord got the maximum relief 
that he was entitled to under the provi- 
sions of Section 31 of the Act. Now, un- 
less the application has been rejected, 
the provisions - regarding the postponed 
date and the provisions regarding right 
of the tenant to become deemed pur- 
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. of the land does not come into 
eration at all. This is a category, 
therefore, in respect of which there is a 
very glaring. lacuna left during the 
drafting of the Statute. I am tempted to 
borrow the apt phraseology of Salmond 
and to deScribe-this as-.an unfortunate 
specimen of legislative skill. While draft- 
ing the Act, no care was taken to see 
that all the categories of tenants as are 
conceivable were provided for, The direct 
result-has been that there is a category 
of tenants for whom there remains no 
provisions in the Tenancy Act, 


14. But, although there is no provi- 
sion as such, there does exist a clear in- 
tention on the part of the legislature to 
make such a tenant a deemed tenant or 
a statutory tenant, This is clear from the 
fact that there is no provision under the 
Act by which the possession of such land 
can be taken from the tenant by the 
landlord, The provisions of Section 32 
(p) do not apply to such land and there 
is no intendment under the Act that a 
tenant should continue to be a tenant ad 
infinitum except in the cases contemplat- 
ed by Chapters II A, NI AA, IIB ete.. 


15. The Court must, therefore, find 
ways and means and modalities to give 
effect to the legislative intention which, 
in the present case, is abundantly clear, 
The intention, no doubt, is to make the 
tenant an owner but that intention has 
been expressed in a rather unhappy lan- 
guage. Under Section 32 (1) (a), it is 
provided that a tenant shall become 
owner of the land on the date when the 
landlord’s application under Section 31 
is finally rejected. Mr. Bhonsale, appear- 
ing for the petitioners, contended that n 
the instant case, though the landlord’s 
application cannot be said to have been 
rejected as a.whole because he got pos- 
session of one half portion of the land 
which was all that he was entitled to 
under Section 31 of the Act, so far as 
the remaining land is concerned, the ap- 
plication must be deemed to have been 
rejected, To my mind, this submission 
made by Mr. Bhonsale has got to be ac- 
cepted. Although. in the. normal language, 
rejection postulates a prayer and no relief 
can be said to have been rejected when 
it was not applied for at all, in the in- 
stant case, since the landlord applied for 
only one half portion of the land and 
that too without reference to any parti- 
cularly, bounded, specific 1/2 portion, his 
application must be deemed to have cov- 
ered the entire lands and. it must be 
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deemed to have been rejected in respect 
of 1/2 portion of the land which conti- 
nues with the tenant. I am sorry that I 
am required to stretch the language of 
the section; but the entire scheme of the 
Act, with particular reference to Secs, 32 
to 32 (p) thereof, leaves me no option but 
to resort to this device. Mr, Naik appear- 
ing for the respondent was fair enough 
to agree that, in the circumstances of the 
ease, no other construction was: possible. 


16. Having regard to all the facts and 
circumstances mentioned above, the im- 
pugned judgments given by the Maha- 
rashtra Revenue Tribunal as also the 
judgment and order of the Deputy Col- 
lector dated 19-7-1973 cannot be sustain- 
ed. Hence, they are hereby set aside and 
the order passed by the Tahsildar or 
Tenancy Awal Karkun dated 15-3-1972, 
as the case may be, is hereby restored. 
It is held that the petitioner tenant has - 
become the statutory owner of the land 
in question with effect from ilth Nov- 
ember, 1957, 


17. The Rule earlier issued is, there- 
fore, made absolute, 


18, In the circumstances of the case 
there shall be no order as to costs, 


Application allowed, 
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Arjun Babloo Tukaral, Petitioner v. 
G. V. Javalkar and others, Respondents. 


Criminal Appin, No, 768 of 1979, D/- 
17-6-1980. 


(A) Railways Act (9 of 1890), S, 138 — 
Word ‘discharge’ — It cmbraces all types 
of termination of contract of service. 


The word ‘discharge’ embraces all 
types of termination of contract. It is 
well settled that the relationship of 
master and servant is created by bilat- 
eral act. The contract of service is conti- 
nuing in nature and the obligation under 
the said contract is terminable by: fol- 


lowing certain modes, or by opera- 
tion of statutes. Retirement or 
even resignations are well recognised 


modes of terminating the contract of em- 
ployment, since the object of these modes 
of termination is the same, ie. the per- 
son concerned is relieved of the charge 
or of the office. Therefore, the word ‘dis- 
charge’ in the context will embrace in 
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its fold the fact of termination of con- 
tract, including the contract of employ- 
ment, however it is produced, It postu- 
lates some act by the parties, or other- 
wise, which brings the contract of em- 
ployment to an end. AIR 1978 SC 411 
and AIR 1957 Cal 97, Rel. on. (Para 14) 

The interpretation of word ‘discharge’ 
cannot be confined to a dismissal or dis- 
charge by way of punishment alone or 
involuntary discharge so as to exclude 
the retirement after reaching the age of 
superannuation. The meaning of word 
‘discharge’ is ‘to relieve one of one’s 
charge or office’ and one can be so re- 
lieved of charge or office either on re- 
tirement or on being dismissed by way 
of punishment on a charge being estab- 
lished against him. In either of these 
cases it is open to the railway admin- 
istration to invoke Section 138 for sum- 
mary delivery of property detained by 
such railway servant, (Para 10) 

(B) Railways Act (9 of 1890), S. 138 — 
Applicability, — Word ‘dwelling house’ — 
Cannot be interpreted ejusdem generis — 
Section applies to residential premises of 
railway servant, (Interpretation of Sta- 
tutes — Ejusdem generis rule). 

The word “dwelling house” is clearly 
mentioned in section itself and in the 
context in which it occurs it cannot be 
interpreted ejusdem generis, There is no 
warrant for interpretation that the pro- 
visions of Section 138 were not appli- 
cable to residential premises occupied by 
the railway servant, but only to railway 
servant who was in possession of any of 
the property mentioned in section either 
moveable or immoveable, in the normal 
course of his duties, that had been en- 
trusted to him for discharging his official 
duties, (Para 16) 

(C) Railways Act (9 of 1890), S. 138 — 
Public Premises (Eviction of Unauthoris- 
ed Occupants) Act (1971), Sec. 2 (e) — 
Public Premises Act is general Act while 
Railways, Act is special Act — Provisions 
of S. 138 are not discriminatory and vio- 
lative of provisions of Art, 14 of the 
Constitution merely because two sets of 
procedures are available. (Paras 17, 24) 


(D) Railways Act (9 of 1890), S. 138 — 
Section does not lay down that any per- 
_son holding a particular authority or post 
should be authorised to file or continue 
as a complainant. Ge) 1 SCR 650, Rel. 
on. (Para 25) 
Cases Referred : Chronological | Paras 
AIR 1980 SC 801: 1980 All -LJ 354 22 
AIR 1979 SC 478 ol, 24 
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AIR 1978 SC 411: 1978 Cri LJ 494 14,25 
AIR 1975 SC 596 23 
AIR 1974 SC 2009 21, 24 
AIR 1971 SC1 -—t 12 
(1971) 1 SCR 650: 1971 Cri LJ (N) 10. 

ST 25 
AIR 1965 SC 1839 13 
AIR 1959 Cal 64: 1959 Cri LJ 37° 14 
AIR 1957 SC 907 12 


AIR 1957 Cal 97: 1957 Cri LJ 175 9, 11 
(1957) 1 All ER 49: (1957) 2 WLR 1: 
1957 AC 436, Attorney-General v. 
H. R. H. Prince Ernest Augustus of 
Hanover 12 
AIR 1940 PC 82: 1940 All LJ 333 12 
AIR 1937 Lah 547: 38 Cri LJ 793 14 © 


V. D. Govilkar, for Respondents Nos. t 
and 3; J. A. Barday, Public Prosecutor, 
for the State, 


BHONSALE, J.:— Two interesting 
points of considerable importance, which 
may have important bearing on the rela- 
tionship of the Railway Administration 
with their retired employees arise for 
determination in this petition filed by 
one Arjun Babloo Tukaral, an ex-em- 
ployee of the Western Railway, Bombay. 
In order to appreciate these points, 
necessary undisputed facts which lie 
within a narrow compass may be stated 
as follows :— 


The petitioner Shri Arjun Babloo 
Tukaral, who was employed as a Gang 
Man under the Western Railway at Parel 
and was allotted a railway quarter being 
Quarter No. 171, Room No, 14, Bandra 
(West), Bombay-400050, it is alleged, 
without payment of any rent on account 
of his employment, Admittedly the peti- 
tioner retired from the service of the 
Western Railway on December 31, 1977. 
Even after his retirement from service 
the petitioner did not vacate the said 
quarter in spite of the notice being serv- 
ed upon him on January 17, 1978, call- 
ing upon him to hand over the vacant 
possession of the said quarter. As the 
petitioner did not vacate the said quar- 
ter, respondent No, 1 who is the Person- 
nel Inspector, (Settlement) Western Rail- 
way, Bombay Central, filed an applica- 
tion under Section 138 of the Indian 
Railways Act, 1890 in the Court of the 
Metropolitan Magistrate, Bombay Central, 
Bombay for eviction of the petitioner 
from the said quarter belonging to the 
Western Railway. In the said application 
these facts were briefly stated and it 
was prayed-that any- competent police 
officer be ordered with proper assistance- 
to enter upon the said quarter and re- 
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move any person found therein and take. 


possession thereof and to deliver the 
same to the Railway Administration or 
to person appointed by the Railway 
Administration in that behalf. The appli- 
cation was made on behalf of the Ral- 
way Administration and signed by re- 
spondent No.l in his capacity as Person- 
nel Inspector (Settlement) Western Rail- 


way, Bombay Central, Bombay and was, 


dated September 14, 1978. Upon this 
application being presented to the learn- 
ed Metropolitan Magistrate, 36th Court, 
Bombay Central, Bombay, the learned 
Metropolitan Magistrate ‘issued the fol- 
lowing notice to the petitioner Arjun 
Babloo to show cause why a warrant of 
eviction should not be issued against 
him, The notice issued by the. learned 
Metropolitan Magistrate is dated Sept- 
ember 14, 1978. The said notice of the 
learned Magistrate reads as follows :— 


"To, j 
Shri Arjun Babloo 


Whereas on 14-9-1978 an application has 
been made by Shri G, V. Javalkar Bom- 
bay to this Court that you were ‘employ- 
ed in Western Railway as Gangman at 
Parel and you are occupying Quarter No. 
171 2/M. 14 at- Bandra, Bombay and you 
have been retired from the ‘services of 
_the W, R. since 31-12-1977 and that you 
have not vacated the said quarter though 
you were served with a notice on 17-2- 
1978 to do so. 


You are hereby required to attend this 
Court on 25-9-1978 to show cause why a 


warrant of eviction should not ‘be issued 


against you herein fail not, 
Given under my hand and the seal of the 


Court Dated this 14th day of September 


1978, 
Sd/- 


For, Metropolitan Magistrate, 
36th Court, Bombay Central, Bombay.” 


‘2, The petitioner in response to the 
said show cause notice as to why a war- 
rant of eviction should not be’ issued 
` against him filed his written say on Oct- 
ober 16, 1978 in the Court of the Metro- 
politan Magistrate, 36th Court, Bombay 
Central, Bombay. The main contentions 
which were raised in the said written 
Say were that the application made by 
respondent No. 1 under the provisions of 
Section 138 of the! Indian Railways Act 
was misconceived, bad in law and was 
not maintainable. It was further stated 
that the Public Premises (Eviction of 
Unauthorised Occupants) Act, 1971 is an 
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Act to provide for the eviction of un- 
authorised occupants from the public 
premises and for certain incidental mat- 
ters related thereto. After quoting the 
definition of. unauthorised occupants, it 
was contended that the premises refer- 
red to in the notice in question were 
governed by the provisions of the Public 
Premises (Eviction of Unauthorised Oc- 
cupants) Act, 1958, It was further stated 
that the law was very clear in this re- 
spect and the applicant (ie, the- respon- 
dent) had to take steps under the rel- 
evant Act applicable to the public pre- 
mises for evicting . unauthorised occu- 
pants, The applicant had to refer the 
matter to the estate officer concerned’ 
and had to follow the procedure laid 


‘down in the Public Premises (Eviction of- 


Unauthorised Occupants) Act. Some of 
the provisions of the said Act were quot- 
ed in the said written say. It may be 
mentioned that in “he said written say 
at various places the Act was referred as 
Act of 1971 as well as Act, 1958. 

3. Respondent No, 1, that is to say, 
Personnel Officer of the Western -Railway 
in reply to this say of the petitioner filed 
his further written reply on March 7, 
1979 and it was contended that the ap- 


` plication dated September 14, 1978 pre- 


ferred on. behalf of the Western Railway 
Administration was under Section 138 of 
the. Indian Railways Act, which. provided - 
a specific procedure for summary deli- 
very to the Railway Administration of 
property detained by the railway serv- 
ant, The. respondent who was discharged 
from the office on December 31, 1977 on 
attaining the age of superannuation by 
way of retirement, it is the provisions of 
Section 138 of the said Act which were 
applicable to him, It was further con- 
tended that it was for the Railway 
Administration to avail any of the alter- 
native remedies open to it under law and, 
the railway servant could not insist upon 
the Railway Administration of availing. 
of any of the particular remedy. It was 
stated that when there is clear provision 
under Section 138 of the Indian Railways. 
Act, the Railway Administration was not 
bound under the law to seek alternative 
remedies available ‘to it under the other 
laws. After this further reply was filed 
by the Railway Administration on March 
7, 1979, the learned Metropolitan Magis- 
trate, 36th Court at Bombay Central, 
Bombay, ‘passed the following order: 
“Issue warrant of possession”. 

The petitioner, railway servant, Arjun 
Babloo, therefore, approached this Court 
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under Article 227 of the Constitution:..f 
India read with Section 482 of the Code 
of Criminal Procedure ‘and challenged 
the said order passed by the learned 
Magistrate and prayed that the ‘said 
order . passed by the learned Magistrate 
on July 11, 1979 be 
aside. Interim stay of the execution of 
the order passed by the learned Magis- 
trate was granted by this Court.on Aug- 
ust 9, 1979. In this’ petition it was aver- 
red. that in or about June 1977, the peti- 
tioner’s son, Dharma Arjun was employ- 
ed as a casual labourer in the Western 
Railway and at the time of the retire- 
ment of the petitioner in December, 
1977, the petitioner was informed by the 
officers (presumably orally , since there is 
no document on record in support of this 
say) that the quarter in question would 
‘be transferred to the name of his said 
son Dharma Arjun on his being confirm- 
ed in the railway services. It was fur- 
ther stated in the petition that till such 
time the quarter was transferred in the 
name of his son the said Dharma Arjun, 
Western Railway Authorities detained 
with them the amount of gratuity that 
would be payable to the petitioner at the 
time of his retirement, That amount of 
gratuity amounting nearly to Rs. 4,000/- 
has not yet been paid and is detained by 
the Western Railway Authorities, 

4, In this Court, the learned counsel 
appearing for the petitioner has contend- 
ed that the respondent-Railway Admin- 
istration has admitted.that the said quar- 
ter in question would, be transferred in 
the name of the petitioner’s son since 
he was working with railways for more 
than six months from June 1977, in view 
of the Railway Board’s letter dated June 
25, 1966 addressed to the General Man- 
agers, All Indian Railways on the sub- 
ject of regularisation of allotment of 
railway quarters in the name of 
dependents of a railway servant who re- 
tires or dies while in service, Thus ac- 
cording to petitioner his son was entitl- 
ed to this railway quarter as a matter of 
right on his father’s (petitioner) retire- 
ment. The said circular reads as follows: 

“Sub: Regularisation of allotment of 
railway quarter in the name of depen- 
dents of a railway servant who retires 
from or dies while in service. 


orsssssre 


The Railway Board have had under 
consideration the question of allotment 


of a Railway Quarter in occupation of a 


railway servant to his/her dependents 
when he/she retires from railway ser- 
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vice.. Accordingly: in supersession of the 
orders contained in their“letter No, E(G) 
630R . 1-7: dated 27-7-1963, they have de- 
cided that .when a Railway servant who 
has been allotted railway accommodation 
retires from service or dies in service, 
his/her son, daùghter, wife, husband, or 


‘father, may be allotted railway accom- 


modation on out of turn basis provided 
that the ‘said relation is a railway ser- 
vant eligible. for Railway accommodation 
and had been sharing accommodation 
with the retiring or deceased railway 
servant for at least sig months before 
the date of retirement or death. 


- 2, It has also been decided that the 
same residence be regularised in the 
name of the relation if he/she is eligible 
for ‘a residence of that type or a higher 
type. In other cases the said dependent 
will be allotted a residence of his/her en- 
titled type or of a type next below.” 

It seems that the petitioner’s son had 
not made an application for allotment 
prior to the filing of this petition in this 
Court and such an application was made 
while this matter was pending before 
this Court on January 30, 1980, praying 
that the quarter in question should be 
allotted on out of the turn basis as per 
the Rules of the Railway Administration 
to the petitioner’s son. In reply to the 
said request by the petitioner’s gon, the 
Railway Administtration by their letter 
dated March 5, 1980 rejected the said 
request -on the ground that as he was 
not a regular employee, he was not en- 
titled for allotment of the railway quar- 
ter according to the rules and instruc- 
tions on the subject. This development 
took place during hearing of this peti- 
tion, 


5. However, the petitioner has chal- 
lenged the order passed by the learned 
Magistrate on: other important grounds: 
(a) It was contended firstly that the 
word “discharge” occurring in Sec. 138 
of the Indian Railways Act is not appli- 
cable to a retired railway servant and it 
does not embrace in its fold both retir- 
ed railway servant as well as his resi- 
dential premises, The provisions of this 
Section apply to events unforseen or not 
anticipated such as involuntary dis- 
charge, or discharge by way of punish- 
ment, suspension from his office or death 
or abscondence or voluntary absenting 
from duty, but not to such known or 
foreseeable or anticipated events as re 
tirement of the railway servant; and (b) 
it was further contended that the second 
part of the section was attracted only 
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when any of the relations of the railway 
servant mentioned therein had refused 
or neglected to hand over the railway 
property such as station, dwelling house, 
office or other building with its appurt- 
enances, or any books, papers or other 
matters, belonging to the railway ser- 
vant at the occurrence of any such 
events after the notice in writing being 
given on happening of those unforeseen 
events referred to in the first part of the 
section. What was contended was that 
the word “dwelling house” occurring in 
this -section has to be interpreted as 
ejusdem generis so as,to confine it to be- 
long to class of premises referred to 
therein, i.e., station, office, etc. Therefore 
it was seriously canvassed before us that 
provisions of Section 138, could not be 
invoked to evict a retired railway ser- 
vant who continued to occupy the staff 
quarter even after his retirement, It was 
further contended that the provisions of 
Section 138 apply only when the railway 
servant was in possession of any proper- 
ty either moveable or immoveable in 
normal course of his duties, that is when 
he had been entrusted with any railway 
property for discharging his official 
duties, The recourse to provisions of 
Section 138 of the Indian Railways Act 
for eviction of retired railway servant 
from residential premises was not con- 
templated and was therefore prohibited. 


6, The second contention of the learn- 
ed counsel is based on twofold submis- 
sions: It is urged that these premises 
are public premises, and therefore, pro- 
visions of Public Premises (Eviction of 
Unauthorised Occupants) Act, 1971 are 
applicable which provide for eviction of 
unauthorised occupants (which is what 
the Railway Administration describes 
the present petitioner to be) from the 
public premises and it being a special 
statute must prevail over the general 
statute ie. the Indiah Railways Act, 
1890. i i 

7. The second and more important 
submission of the two was that in view 
of the fact that provisions of Public Pre- 
mises (Eviction of Unauthorised Occu- 
pants) Act, 1971 were also applicable to 
the premises in question, there were, in 
fact, two procedures ávailable and the 
choice to select either of them was en- 
tırely left with the Railway Administra- 
tion so as to pick and choose which pro- 
cedure to apply in respect of a particular 


railway servant. It was left to the un- ` 


guided discretion of the Railway Admin- 
istration, and therefore, it suffers: from 
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vice of discrimination. It was further 
contended that the remedy available to 
the Railway Administration under Sec- 
tion 138 of the Indian Railways Act, is 
more drastic and more prejudicial than 
the one available under the Public Pre- 
mises (Eviction of Unauthorised Occu- 
pants) Act, 1971. 


8. Shri Masand, the learned counsel for 
the petitioner also contended that the 
original application under Section 1338 
was filed by one Shri Javalkar, Person- 
nel Inspector (Settlement) Western Rall- 
way, Bombay Central in the Court of 
the Metropolitan Magistrate, 36th Court, 
Bombay Central, but the learned Magis- 
trate erroneously allowed one Shri 
Mayekar, who was Senior Personnel In- 
spector, Divisional Office, Bombay 
te be substituted in his place, improper- 
ly and illegally. 


9. In reply to these contentions rais- 
ed by the petitioner’s counsel, Shri 
Masand, Shri Govilkar, appearing for re- 
spondents Nos, 1 and 3, ie. Personnel 
Officer of the Western Railway and 
Union of India through General Man- 
ager, Western Railway tried to argue in 
terms of reply filed in the Court of the 
Metropolitan Magistrate, 36th Court, 
Bombay Central on March 7, 1979. As 
stated earlier, Shri Govilkar also argued 
in this Court that Sec, 138 of the Indian 
Railways Act, provides a specific proce- 
dure for summary delivery to the Rail- 
way Administration of Property detain- 
ed by the railway servant. He further 
that it was for the Railway 
Administration to avail any of the alter- 
native remedies open to it under law and 
the railway servant cannot compél the 
Railway Administration which remedy 
the Authorities should avail ‘in order to 
evict the recalcitrant railway servant. 
He relied on the authority of the Cal- 
cutta High Court in Divisional Super- 
intendent Eastern Railway v. Suresh 
Chandra, AIR 1957 Cal 97 in support of 
his submission, 

10. In order to appreciate the conten- 


tions raised by Shri Masand. the learned 


counsel for the petitioner it will -be con- 
venient to examine the provisions of 


‘Section 138 of the Indian Railways Act. 


Section 138 prescribes procedure for 
summary delivery to railway administra- 
tion of property detained by a railway 
servant. It is as follows :— 

“If a railway servant is discharged or 
suspended from his office, or dies, ab- 
sconds or absents himself, and he or his 
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wife or widow, or any of his family or - 


representatives, refuses or neglects, after 
notice in writing for that purpose, to 
deliver up to the railway administration 
or to a person appointed by the railway 
administration in this behalf, any sta- 
tion, dwelling house, office or other 
building with its appurtenances, or any 
books, papers or other matters, belong- 
ing to the railway servant at the occur- 
rence of any such event as aforesaid, any 
Presidency Magistrate or Magistrate of 
the first class may, on application made 
by or on behalf of the railway admin- 
istration, order any police officer, with 
proper assistance, to enter upon the 
building and remove any person found 
therein and take possession thereof, or 
to takke possession of the books, papers 
or other matters, and to deliver the same 
to the railway administration or a person 
appointed by the railway administration 
in’ that behalf.” 


section 


The first part of the 

contemplates two sets of events 
which, according to Shri Masand, 
are either unforeseen or not 


anticipated, A railway servant is either 
discharged or suspended from his office. 
In the second set of events he either dies 
or absconds or absents himself. It is 
clear that these two expressions which 
occurred in the first part are quite differ- 
ent and are unrelated to each other. It 
may be that these events are unforeseen 
or not anticipated. 
mean the same thing as to accept the 
proposition canvassed by the learned 
counse] that the word ‘discharge’ occur- 
ring in Section 138 in the first part ap- 
plies only to discharge by way of pun- 
ishment or involuntary discharge and 
does not embrace in its fold retirement 
after reaching the age of superannuation. 
The meaning of word ‘discharge’ accord- 
ing to Oxford English Dictionary is “to 
relieve one of one’s charge or office” and 
one can be so relieved of charge or office 
either on retirement or on being dis- 
missed by way of a punishment on a 
charge being established against him. 
There is no dispute in that the railway 
servant is-suspended from his office only 
temporarily by way of an interim meas- 
ure, The learned counsel is therefore not 
tight in confining the interpretation of 
word ‘discharge’ to a dismissal or- dis- 
charge by way of punishment alone or 
involuntary discharge so as to exclude 
the retirement after reaching the age of 
superannuation. In either of.these three 
cases it- is open to ‘the railway admin- 
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istration to invoke the provisions of Sec- 


‘tion 138 for summary delivery of proper- 


ty detained by such a railway servant to 
railway administration. 


11. In fact, the meaning of word ‘dis- 
charge’ occurring in Section 138 of the 
Indian Railways Act is of wide amplitude 
and has been rightly interpreted by the 
Calcutta High Court so as to include in 
it ‘discharge on retirement’, so that even 
if a railway servant who has been re- 
lieved from his service after retirement; 
he would come within the mischief of 
this section and it would be legally open 
to a Magistrate to deliver the quarters 
to the railway administration. See Divi- 
sional Superintendent of Eastern Railway 
v, Suresh Chandra, AIR 1957 Cal 97, 


12. In interpreting the word 'dis- 
charge’ occurring in Section 138, the 


“Court cannot be oblivious to the object 


and policy of the legislature in enacting 
the said provisions of the statute. Though 
as has been held by Gajendragadkar, J. 
in Kanailal Sur v. Paramnidhi Sadhu- 
khan in AIR 1957 SC 907 “the first and 
primary rule of construction” “is that 
the intention of the legislature must pe 
found in the words used by the 
legislature itself.” However, the 
words used by the legislature do not al- 
ways bear a plain meaning, In case of 
doubt, therefore, it is always safe to 
have an eye on the object and the purpose 
of the statute, or reason or spirit behind 
it. In more than one English decision it 
has been laid down that the Judges must 
look to what the purpose of the legisla- 
ture is and as observed by Sir John Ni- 
choll in Attorney General v. H. R. H 
Prince Ernest Augustus of Hanover, 
(1957) 1 All-ER 49 that “the key to the 
Opening of every law is the reason and 
the spirit of the law. This aspect of ‘pur- 
pose’ is the very foundation of the rule 
in Heydon’s case reported by Lord Coke 
as far back as in 1584, Statutes “should 
be construed not as theorems of Euclid”, 
said learned Hand, J. “but with imagi- 
nation of purpose behind them” (Tractoro- 
export Moscow v. Tarapore & Co., AIR 
1971 SC 1). Each word, phrase or sent- 
ence “is to be construed in the light of 
general purpose of the Act itself”, It is 
again well settled that the purpose or 
object of the statute and the words in 
it are given a construction which they 
can reasonably bear to effectuate that 
purpose or object. The correct interpre- 
tation is one that best harmonises the 
words.. with the object of the statute. . 
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Lord -Porter speaking for the. board: ob- 
served “a right construction of the Act” 
can only be attained if its whole scope 
and object together with an analysis of 
its wording - and the circumstances in 
which it is enacted are taken into ‘con- 
‘sideration, Bhagwan Baksh Singh v. 
Secretary of State, AIR 1940 PC- 82. 


13. What is important. to bear in mind 
ig the context in which the words occur 
and the object of the statute becomes 
relevant in construing the provisions, Is 
-the word “discharge” confined to dismis- 
sal by way of punishment on a charge 
being established against him or also to 
` be extended to railway servant who_is 
relieved of charge of his office on retire- 
ment, ie. on reaching the age of super- 
annuation? In this context the object and 
the purpose behind enactment of this 
` provision has’ to ,be construed, Ordinari- 
‘ly, the words used in a‘statute, as ob- 
served by Gajendragadkar, J. in Sheikh 
Gulfan v. Sanat Kumar, AIR 1965 SC 
1839 “have to be construed in their ordi- 
nary meaning; but there are cases where 
judicial approach finds that the simple 
device .of adopting the ordinary meaning 
of words does not meet the ends of a fair 
and a reasonable construction, Exclusive 
reliance on the bare dictionary meaning 
of words may 'not necessarily assist a 

proper construction of the statutory pro- 
vision in which those words occur. Very 
often, in interpreting a statutory , provi- 


sion, it becomes essential to -have regard . 


to the subject matter of the statute and 
the object which it is intended to 
achieve. That is the reason why in de- 
ciding the true scope and’-effect of the 
relevant words, the context in which the 
words occur, the object of the statute in 
which the provision is included, and the 
policy underlying the statute become relz 
evant and material.” 

14. We will have to consider the 
meaning of word “discharge as used in 
Section 138 keeping in view these well 
` established principles of construction of 
statute ‘referred to above in various lead- 
ing decisions, More recently the Supreme 
Court in Union of India v. B, N. Prasad, 
AIR 1978 SC 411 has observed that pro- 
vision made in Section 138 has widest 
amplitude. The provision is made in pub- 
lic interest and is meant for gearing up 
the efficiency of railway administration 
and, therefore, must be construed liber- 
ally, broadly and meaningfully so far as 
to advance the object sought to be achi- 
eved by the Railways Act. In the said 
decision it is also held by Supreme Court 
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that termination of the contract of ‘rail- 
way contractor also amounts to - ‘dis- 


.charge’ within the meaning of See, 138 


of the said Act. In this context reference 
could :usefully be made to the observa- 
tions of Supreme Court in para 4 of the 
said judgment which réads as under :— 


“In our opinion, a close perusal of this 
section clearly reveals that the provision 
has widest amplitude and takes within 
its fold not only ‘a railway servant but 
even a contractor who is engaged for 
performing ‘services to the railway, and 
the termination of his contract by the 
Railway amounts to. his discharge, as 
mentioned in Section 138, As the provi- 
sion is in public interest meant to avoid 
inconvenience and expense to the travel- 
ling public and gear up the efficiency of 
the railway administration, it must be 
construed liberally, broadly. and meaning- 
fully, so as to advance the Railways Act. 
Furthermore, the section only requires 
that an application should be-made by 
or on behalf of the railway administra- 
tion.. The section: does not require that. 
any particular person holding a particu- 
should be authorised to file a 
complaint. The matter was considered by 
this Court in Nanik Awatrai Chainani v. 
Union of India, (1971) 1 SCR 650, where 
this Court pointed out, while relying on 
decisions of the. Lahore and Calcutta 
High Courts’ that the appellant in the 
case was a railway servant, and an order 
of eviction would be passed against him. 
This court relied on the definition of the 
railway servant as contained in ` Sec- 
tion 3 (7) read with Section 148 (2) of 
the Act. The Court approved: of the deci- 
sion in S. L. Kapoor v. Emperor, AIR 
1937 Lah 547:and R. L. Majumdar v. Al- 
fred Ernest, AIR 1959 Cal 64, which had 
taken the view that even a contractor is 
a railway servant within the meaning of 
Section 138. In this connection, this 
Court observed: . i 

“The terms. which govern the parties 
expressly reserve to the railway admin- 
istration extensive power of directing 
and regulating the appellant’s work and 
also to an extent, of controlling the 
manner of doing the work.. Keeping in 
view the purpose and object of these ag- 
reements, namely, that of affording 
necessary amenities to ~the travelling 
public, retention of this over-all power 
by the railway administration is not only 
appropriate but necessary. The retention 
of this power by the railway administra- 
tion, in our view, constitutes relevant 
material for sustaining the conclusion of 


t 
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the courts below that the appellant is_a 
railway servant, as defined in Section 3 
(7) read with Section 148 (2), Indian 
Railways Act, against whom action -can 
be taken under Becton, 138 . of the said 
Act.” 
` This court went to the -extent of hold- 
ing that such a servant in view of the 
precarious contract under which he had 
entered in the Railway service was not 
governed by Article 311. In the case of 
S. L. Kapoor v. Emperor, (AIR 1937 Lah 
547), the following observations were 
made :— 

“The termination of his service by ihe 
railway under clause 21 of the agree- 
ment amounts to his discharge within the 


meaning of Section 138 of the Act, and- 


he is therefore liable to dispossession of 


the premises which he was occupying as, 


a servant of the railway.” 


The word ‘discharge’ embraces all types” 


of termination of contract. It is well set- 
tled that the relationship of master and 


servant is created by a bilateral act. The 


contract of service is continuing in na- 


ture and the obligation under the said. 


contract is terminable by following cer- 
tain modes, or by operation of statutes. 
Retirement or even resignations are well 
recognised modes of terminating the con- 
tract of employment, since the object of 


these modes of termination is the same,. 


ie. the person concerned is relieved of 
the charge or of the office. Therefore, the 
word ‘discharge’ in the context will em- 


brace in its fold the fact of termination: 


of contract, including the contract of em- 
ployment, however it is produced. It 
postulates some act by the parties, or 
otherwise, which brings the contract of 
employment to an end, 

15. In the present case the contract 
between the employee and the railway 
administration has come to an end be- 
cause on reaching the age of super- 
annuation or because of retirement which 
amounts to ‘discharge’ within the mean- 
ing of Section 138 of the said Act. We 
therefore cannot persuade ourselves to 
accept the interpretation placed on the 
word ‘discharge’ by the learned counsel 


occurring in Section 138 of the said Act., 


16. The next contention of the ‘learn- 
ed counsel was that the provisions of 
Section 138 of the said Act were not ap- 
plicable to residential premises of the 
railway servant is only to be stated to 
be rejected, The word “dwelling house” 
is clearly mentioned in section itself and 


in the context in which it occurs it can-: 


“A. B. Tukaral v. G, V. Javalkar: 


Bom, 79 
not be interpreted ejusdem generis. 
There is. no warrant for interpretation 


that the provisions of Section 138 were 
not applicable to-residential premises oc- 
cupied by: the railway. servant, but only 
to railway servant who was in possession 
of any of the property mentioned in sec- 
tion either moveable or immoveable, in 
the normal course of his duties, that had 
been entrusted to him for discharging his 
official duties. We are of the opinion that 
this contention raised by the learned 
counsel is without any force. 

17. Now the next contention of the 
learned counsel that it is not the provi- 

sions of the Indian Railways Act which ` 
will be applicable to the premises in 
question, but the provisions of the Puo- 
lic Premises (Eviction of Unauthorised 
Occupants) Act, 1971 which will be ap- 
plicable, inasmuch as the premises are 
public premisés and the petitioner is un- 
authorised occupant of the premises is 
equally - misconceived in principle and 
erroneous in detail. The provisions of 
Section 138 are enacted for summary 
delivery to the railway administration of 
property detained by the railway ser- 
vant. This is, therefore, not only a sum- 
mary remedy to be invoked by the rail- 
way administration for the delivery of 
its property, but its operation is confin- 
ed to, as -the provisions of section indi- 
cate to the property mentioned therein 
only i.e. belonging to the railway admin- 
istration, It may be that since the pro- 
perty belongs to the railway administra- 
tion, and therefore, to the Union Gov- 
ernment, and therefore, provisions of 
Public Premises (Eviction of Unauthoris- 
ed Occupants) Act, 1971 may be appli- 
cable, but from this it does not follow 
that the later Act becomes the special 
Act and the Indian Railways Act be- 
comes the general Act. On the contrary, 
it will be clear that the provisions and 
the procedures prescribed in the Public 
Premises (Eviction of Unauthorised Occu- 


- pants) Act, 1971 are applicable to all the 


premises which are defined in the Act in 
Section 2 (e) as a “public premises” 
which mean premises belonging to or 
taken on.lease or requisitioned by, or on 
behalf of, the Central Government. This 
provision of this Act is therefore of 
wider application and applies to all pub- 
lie premises of the Central Government 
whether taken on lease, requisitioned 
or belonging to the Central Government 
or even including premises taken on 
lease belonging or taken on lease by or 
on behalf of any company. as defined in 
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Section 3 of the Companies Act. This 
Act as indicated in the preamble, is in- 
tended to provide for the eviction of un- 
authorised occupants from public pre- 
mises and for certain incidental matters. 
The Act provides for a summary remedy 
against the unauthorised occupants to 
ensure unobstructed and undisturbed 
possession of the premises by the Gov- 
ernment, It will be clear that these pro- 
visions are of much wider scope and ap- 
plicable to all premises which are defin- 
ed in Section 2 (e) of the said Act. On 
the other hand, the premises to which 
reference is made in Section 138 belong 
to a definite class of persons and pre- 
mises, The provisions of Section 138 are 
applicable to a definite class of premises 
occupied by railway servant. The Rail- 
ways Act, therefore, deals with limited 
number of classes of premises, and 
therefore, itis the special Act as against 
the Public Premises (Eviction of Un- 
authorised Occupants) Act, 1971 which is 
a general Act, If this is the correct posi- 
tion then the submissions made by the 
learned counsel that the provisions of 
Sec, 138 could not be invoked to evict 
railway servant who continued to occupy 
the staff quarters even after his retire- 
ment are without any legal foundation 
whatsoever cannot be accepted, It is dif- 
ficult to see how in such cases the re- 
course to-provisions of Section 138 is 
barred, 


18. However, this contention cannot 
be dealt with completely unless it is 
dealt with in context of the other con- 
tentions of the petitioner that there are 
two procedures available and the choice 
of either was entirely left to the un- 
guided discretion of the railway admin- 
istration without laying down any guide- 
lines, and therefore, suffers from vice of 
indiscrimination, and therefore, is viola- 
tive of Article 14. 


19, In the context of the facts of this 
case as observed earlier the procedure 
that is made applicable is one under the 
provisions of Section 138. Having held 
that the Indian Railways Act is the spe- 
cial statute covering the premises belong- 
ing to the railway administration even 
though they may be public premises and 
the Public Premises (Eviction of Un- 
authorised Occupants) Act, is a general 
statute, it may now, be examined whe- 
ther merely because two sets of proce- 
dures are available, it suffers from the 
vice of discrimination, and therefore, vio- 
lative of Article 14. 
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‘20. What is contended ‘is that the pro- 
cedure available under the Public Pre- 
mises (Eviction of Unauthorised Occu- 
pants) Act ought to be followed by the 
railway administration because it not 
only provides for a show cause notice 
but an elaborate enquiry is also availa- 
ble to unauthorised occupant, and there- 
fore, it confers a wider protection to the 
person concerned, It is necessary in this 
context to examine the scheme of the 
said Act, Public Premises (Eviction of 
Unauthorised Occupants) Act 1958 which 
was passed earlier was challenged on the 
ground that there were two procedures 
and the choice of either was left to the 
unguided discretion of the Estate Officer. 
It was then amended by the Amending 
Act, 1971. 1971 Act was deemed to have 
been given retrospective effect since 16th 
September 1958, except to some of its 
provisions, Further scheme of the 1971 
Act is that it confers a power on Estate 
Officer to issue notice to persons who are 
in unauthorised occupation of any public 
premises to show cause why an order of 
eviction should not be made. ‘Unauthor- 
ised occupation’ under the Act in rela- 
tion to any public premises means the 
occupation by any person of the public 
premises without authority for such oc- 
cupation, and includes the continuance 
in occupation by any person of the pub- 
lic premises after the authority (whe- 
ther by way of grant or any other mode 
of transfer) under which he was allowed 
to occupy the premises has expired or 
has been determined for any reason 
whatsoever. ‘Premises’ are defined to 
mean any land or any building or part 
of a building and includes the garden, 
grounds and outhouses, appertaining to 
such building or part of a building and 
any fittings affixed to such building or 
part of a building for the more beneficial 
enjoyment thereof. ‘Public Premises’ 
means any premises belonging to or 
taken on lease or requisitioned by, or on 
behalf of the Central Government as 
enumerated in Section 2 (e) of the Act. 
The notice to show cause against order 
of eviction shall specify the grounds on 
which the order of eviction is proposed 
te be made. The Estate Officers under 
the Act are appointed by the Central 
Government. The Estate Officers are 
‘Gazetted Officers’ or -officers of equival- 
ent rank, ‘Corporate Authority’ under 
the Act.means any company or the 
Authority as mentioned in the ‘Act. The 
Estate Officer shall, for the purpose of 
holding any inquiry under this Act, have 
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the same powers as are vested in a civil 
Court under the Code of Civil Procedure, 
1908, when trying a suit, in respect of 
matters mentioned in Section 8 of the 
Act. These matters are summoning and 
enforcing the attendance of any person 
and examining him on oath; secondly, 
requiring the discovery and production 
of documents; and thirdly, any other 
matter which may be prescribed. Sec. 10 
of the Act provides for finality of orders 
in circumstances mentioned in Sec, 10 
of the Act. 

21. The Supreme Court in Maganlal 
Chhagganlal wv. Municipal Corpn. of 
Greater Bombay, AIR 1974 SC 2009 con- 
sidered the very question of availability 
of two procedures to a public authority. 
In that case the facts were that Chap- 
ter V-A in Bombay Municipal Corpora- 
tion Act was clearly enacted to provide 
to the Municipal Corporation a speedier 
remedy for eviction of unauthorised oc- 
cupants from Municipal premises, as 
against the ordinary remedy of a civil 
suit involving expense and delay, so that 
the Municipal Corporation should be 
able to carry out effectively “its policy 
of slum clearance, speedy development 
of the estates of the Corporation and 
providing more housing accommodation”. 
These provisions of the Bombay Munici- 
pal Corporation Act were challenged on 
the ground of availability of two proce- 
dures one more onerous and harsher 
than the other. 

22. The Supreme Court observed: 
“the fact that Legislature considered that 
the ordinary procedure is insufficient or 
ineffective in evicting unauthorised occu- 
pants of Govt, and Corporation property 
and provided a special speedy proce- 
dure therefor is a clear guidance for the 
authorities charged with the duty of 
evicting unauthorised occupants”. Consid- 
ering the object with which these spe- 
cial procedures were enacted by the 
jegislature, it cannot be said that the 
difference between the two procedures is 
so unconscionable as to attract the vice of 
discrimination. After all, Article 14 does 
not demand a fanatical approach. There- 
fore neither the provisions of Chap, V-A 
of the Bombay Municipal Corporation 
Act nor the provisions of the Bombay 
Government Premises (Eviction) Act, 
1955 are hit by Article 14 of the Consti- 
tution of India. Their Lordships there- 
fore held that neither the provisions of 
Chapter V-A of the Bombay Municipal 
Corporation Act nor the provisions of 
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the Bombay Government Premises (Evic- 
tion) Act, 1955 were hit by Article 14 of 
the Constitution, Similar view is taken 
by the Supreme Court in Director, Indus- 
tries, U. P. v. Deepchand Aggarwal, AIR 
1980 SC 801. 


23, In the present case, it is true that 
the procedure provided under Section 138 
of the Indian Railways Act is by making 
an application to any Presidency Magis- 
trate or Magistrate of the first class on 
behalf of the railway administration, 
order any police officer, with proper as- 
sistance, to enter upon the building and 
remove any person found therein and 
take possession thereof, or to take pos- 
session of the books, papers or other 
matters and to deliver the same to the 
railway administration or a person ap- 
pointed by the railway administration in 
that behalf. It may appear that there is 
no provision for giving show cause notice 
for hearing the person aggrieved before 
he is evicted from the premises. How- 
ever, it is well established principle and 
it has been held more than once by the 
Supreme Court that in such cases there 
is an obligation coupled with a duty im- 
posed on the authority concerned to hear 
the person concerned and the principles 
of natural justice are to be observed. 
There is nothing in this section which 
debars the application of principles of 
natural justice.” “On the other hand the 
nature of the statutory duty imposed it- 
self necessarily implied an obligation to 
hear before deciding that the ‘audi alte- 
ram partem’ rule could be imported. The 
nature of hearing would of course, vary 
according to the nature and function and 
what its just and fair exercise required 
in the context of the rights affected” 
(See Govt. of Mysore v. J. V, Bhatt, AIR 
1975 SC 596). The doctrine of natural 
justice cannot be imprisoned within the 
strait jacket of a rigid formula. These 
principles are not inflexible and may 
differ in different circumstances, Ulti- 
mately it must obviously depend upon 
the facts and circumstances of the each 
case, 


24. .In fact, in this case the 
learned Magistrate has issued show 
cause notice to the petitioner 
to | show cause as to why 


the petitioner should not be evicted. In 
fact, both remedies under Public Pre- 
mises Act as well as under the Railways 
Act under Section 138 are summary re- 
medies, As discussed above against the 
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order of Estate Officer an appeal can be 
preferred to the District or Principal 
Judge, City’ Civil Court, Greater Bom- 
bay. However, that cannot be a reason to 
hold that- this procedure under Sec, 138 
of the Indian Railways Act is violative 
of Article 14. The Supreme Court had 
an, occasion to consider this aspect of 
the matter in its latest pronouncement 
in AIR 1979 SC 478 in re Special Courts 
Bill 1978, In para 71 of the said judg- 
ment the learned, Chief Justice Shri Y, V. 
Chandrachud has observed as follows :— 


“This analysis will be incomplete with- 
out reference to a. recent decision of this 
Court in Maganlal Chhagganlal (P) Ltd. 
v.: Municipal Corporation of Greater 
Bombay, (1975) 1 SCR 1: (ATR 1974 SC 
2009), In that case two parallel proce- 
dures, one under Chapter VA of the 

Bombay Municipal Corporation Act, 1888 
and the other under the’ Bombay Gov- 
ernment Premises’ (Eviction) Act, 1955, 
were available for eviction of persons 
from public premises, The constitutional 
validity of the relevant provisions of the 
two Acts was challenged on the ground 
. that they .contravened Article 14, since 
the procedure prescribed by the two Acts 
-was more drastic and prejudicial than 
the ordinary procedure 
and it was left to the arbitrary and un- 
fettered discretion of the authorities ‘to 
adopt such special procedure against 
some and the ordinary remedy of civil 
suit against others, It was held by this 
Court that where a statute providing for 


more drastic procedure different 
from ‘the ordinary procedure cov- 
ers the ‘whole field’ covered by 
the ` ordinary ., procedure without 


affording any guidelines as to. the class 
of cases in which either procedure is to 
be resorted to, the statute will be hit by 
Article 14. However, a provision for ap- 
peal could cure the defect and if from 
the preamble and the surrounding ` cir- 
cumstances as well as the provisions - of 
the statutes themselves, explained ‘and 
amplified by affidavits, necessary guide- 
lines could be spelt out, the statute will 
not be hit by -Article 14.. On the merits 
.of the procedure prescribed by the two 
Acts it was held by the Court that. it 
was not so harsh or unconscionable as to 
justify the conclusion that a discrimina- 
. tion, would result if resort to them is had 
in. some cases and to the ordinary _pro- 
cedure of civil courts in others. By a 
separate but concurring judgment two 
of us, namely, Bhagwati, J. and V. R. 
Krishna Iyer, J. held that it was inevit- 


of a civil suit - 
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able that when a special procedure is 
prescribed for. a defined class of persons, 
such as occupiers of municipal or gov- 
ernment premises, discretion which is 
guided and controlled by the underlying 
policy and purpose of the legislation has 
necessarily to be vested in the admin- 
istrative authority to select occupiers of 
municipal or government premises for 
bringing them within the operation of 
the special procedure, The learned Judgss 
further observed that minor differences 
between. the special procedure and the 


' ordinary procedure is not sufficient for 


invoking the inhibition of the equality 
clause and that-it cannot be assumed that 
merely because one procedure provides 
the forum of'a regular court while the 
other provides for the forum of an 
administrative tribunal, the latter is 
necessarily more drastic and onerous 
than the former, Therefore, said the 
learned Judges, whenever a special 
machinery is devised by the legislature 
entrusting the power of determination of 
disputes to an authority set up by the 
legislature in substitution of regular 
courts of law, one should not. react ad- 
versely against the -establishment of such 
an authority merely because of a cer- 
tain predilection for the prevailing sys- 
tem of administration of justice by 
courts of law. In the context of the need 
for speedy and expeditious recovery of 
public premises for utilisation for impor- 
tant public uses, where dilatoriness of 
the procedure may defeat the very ob- 
ject of recovery, , the special procedure 
prescribed by the two Acts was held not 
to be really and substantially more dra- 
stic and prejudicial than the ordinary 
procedure- of a civil court. The special 
procedure ‘prescribed by the two Acts, 
it was observed,’ was not-so substantial- 
ly and qualitatively disparate as to at- 
tract the vice of discrimination.” 

In view of this clear and unambiguous 
observation that mere. availability of two 
procedures did not violate Article 14 
when a special procedure is prescribed 
for a defined class of persons or premises 
such as occupiers of- municipal. or. gov- 
ernment premises, (in this case railway 
premises) discretion which is guided and 
controlled by the underlying policy and 
purpose of the legislation itself. The spe- 
cial provision is: made in Section 138 of 
Railways Act for speedy and expeditious 
recovery of public. premises for its uti- 
lisstion for the other railway servant on 
duty. This provision is made in public 
interest to avoid inconvenience, and to 
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gear up the efficiency of the Railway 
administration, If the dialatory tactics 
such as adopted by present petitioner are 
allowed -to be practised then the very. 
purpose of the provision will be frustrat- 
ed. In these circumstances, having re- 
gard to the object of the Act, the special 
procedure prescribed by the Railways 
Act cannot be held either drastic or pre- 
judicial, We therefore reject the conten- 
tion of the Iearned counsel. that the spe- 
cial or parallel procedure -prescribed un- 
der Section 138 of the Indian Railways 
Act is without any guidelines and suffers 
from vice of discrimination and therefore 
violative of Article 14, 

25. Shri Masand, the learned counsel 
.for the petitioner has also raised a minor 
point that Shri Mayekar ought not. to 
have been allowed to be substituted in 
place of earlier officer of the Railways 
Shri Javalkar — original respondent on 
behalf of the Railway Administration is 
baseless. It is seen from the section’ it~ 
self that it does not specify: any parti- 
cular person or authority. It does not 
lay down that any person holding a par- 
ticular authority or post should be auth- 
orised to file or continue as a complain- 
ant, This matter was earlier. consid- 
ered by Supreme Court in Awatrai .Chai- 
nani v. Union of India, (1971) 1 SCR 
650. It is also held by the Supreme Court 
in Union of India v. B. N. Prasad (AIR 
1978 SC 411) that it is not necessary that 
any particular person holding a particu- 
lar post should be authorised to file .a 
complaint, Therefore, a. complaint: filed 
by Shri Javalkar and continued by Shri 
Mayekar, who is in fact Senior Person- 
nel Officer of the respondent Railway 
` Administration is quite proper and. legal. 

26. Similarly there is no substance in 
the contention raised by Shri Masand, 
the learned counsel for the petitioner on 
the basis of circular issued by the Rail- 
way Board dated June 25, 1966. We have 
already reproduced the said circular in 
detail. The very phraseology used in.the 
circular clearly indicates that it does not 
confer any absolute right upon the son 
of the petitioner in the i of allot- 
ment of the quarter. The words used are 
“May be allotted railway accommodation 
on. out of turn basis provided that the 
said relation is a railway servant 
eligible for Railway accommodation”. It 
is the contention of thé Railway Ad- 
ministration that petitioner’s ‘son is not 
eligible for the Railway accommodation 
as he is merely a casual employee; and 
not a regular employee, The 
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issued by the board cannot be read in 
isolation and will have to be construed 
in the light of rules and instructions on 
the subjects, Even otherwise the word 
used is ‘may’ and not shall, In any 
case this is a disputed question. of fact 
and it.is an admitted position that till 
January .30, 1980, neither the petitioner 
nor his son had approached the auth- 
orities concerned for allotment of the 
quarter in the name of, petitioner’s son. 
In these circumstances it cannot be said 
that the order passed by the Metro- 
politan Magistrate is anyway illegal. 
This is more, so when even the belated 
request made by Shri Dharma Arjun, 
son of petitioner -is rejected by the Rail- 
way Administration vide letter dated 
March 5, 1980, on the ‘ground, that he is 
not a regular employee, and therefore, 
not eligible for allotment of railway ac- 
commodation; as per rules and instruc- 
tions on the subject. 


27. In the result, the petition fails a and 
the Rule is discharged. In the circum- 
stances of the case, there will be no 


order as to costs. be 
. ; Petition dismissed. 
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Transmissions P, Ltd, and another; 
Petitioners ‘v. "G, Y. Bapat and others, 
Respondents. i 


Misc. Petn. No. 1295 of 1979, D/- 26-7- 
1979. ` 


Bombay Police Act (22 of 1951), Ss, 47, 
48 — Right of employer to claim police 
protection — Employer apprehending that 
workers would not permit to enter fac- 
tory and remove goods and machinery — 
Protection cannot be ‘refused on’ ground 
that public peace and order_is not likely 
to be affected — Mandamus can issue ‘to 
police compelling them to perform their 
duty, (Constitution of ‘India, Art, 226). 


When there was reasonable apprehen- 
sion in the mind of the employers that 
the workers would not permit the man- 
agement to enter the factory and.to re- 
move the goods and machinery belong- 
ing to the management and that they 
would not be able to protect and enjoy 
their property without ‘proper assistance 
from the police and they ‘asked for such 
protection, the Police Authorities were 
bound to give protection :or assistance to 
the employers for prorecting and enjoy- 
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ing their property; Such protection or as- 
sistance cannot be refused on the ground 
that public peace and order is not like- 
ly to be affected, (Paras 15, 19) 

The concept of public peace and order 
is something different from protection to 
an individual in respect of his property 
and enjoyment thereof, Take a case of a 
citizen who is not allowed to enter his 
own house by his brother because of cer- 
tain dispute. The situation in that case 
may not lead to disturbance of public 
peace and order, but if such citizen 
claims protection from the police auth- 
orities against his brother then it cannot 
be refused on the ground that public 
peace and order is not likely to be affect- 
ed. The Constitution of India and various 
statutes have accepted the principle of 
acquisition and holding of private pro- 
perty and the police authorities are en- 
joined to safeguard these interests. It is 
futile for the State and the Police Auth- 
orities to submit that the protection can- 
not be given to the citizen unless pubtic 
peace and order is threatened, (Para 16) 

The satisfaction as to whether a situa- 
tion existed which demands police assis- 
tance is not purely subjective but has to 
be determined by the court on the mate- 
rials placed before it and the High Court 
has power to issue writ of mandamus to 
the law enforcement officers to perform 
their duty. (1968) 1 All ER 763 and (1969) 
2 Mad LJ 1 and AIR 1969 Mys 51, Rel 


on, A (Paras 18, 19) 
Cases Referred : Chronological Paras 
AIR 1979 SC 25: 1978 Lab IC 1537 10, 22 
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Ashok H. Desai with I. R. Joshi and 
Mrs. R. I. Joshi, for Petitioners; S. T. 
Tijoriwalla with R. P. Vyas and M. 
Pungulia, for Respondents. 


JUDGMENT :— The Petitioner No. 1 is 
a private limited company registered un- 
der the Companies Act and the factory 
is situated at L. B. Shastri Marg, Bhan- 
dup, Bombay 400078. The Petitioner 
No. 2, is a shareholder and Managing 
Director of the petitioner No. 1 Com- 
pany. The Company had employed about 
915 workmen including supervisory staff 
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in the said factory, The petitioners 
manufacture cutting tools and supply to 
the ordnance factories and other -pri- 
vate industries, but the supply is mainly 
to the defence. establishments. The peti- 
tioner Company was doing fairly well at 
all the material time, Accuracy is of 
prime essence in manufacturing of tools 
and that demands total concentration 
and discipline in the process of manufac- 
turing of tools, Prior to 5th August, 1977; 
the petitioners were engaged in the 
manufacture of chains only, and on that 
day another company known as M/s._Re- 
petition Parts Pvt. Ltd; engaged in the 
manufacture of special cutting tools was 
amalgamated with the petitioner com- 
pany. The said M/s, Repetition Parts P. 
Ltd, had entered into agreement with 
their workmen concerning their service 
conditions and the said agreement was 
valid till March 30th, 1978, After the 
amalgamation the petitioner company 
continued to carry on the manufacturing 
activities in the two divisions namely 
Chain Division and Tools Division. The 
workmen in the Tools Division were gov- 
erned by the terms of settlement signed 
by them with M/s, Repetition Part Pvt. 
Ltd. The petitioners claim that on Aug- 
ust 5, 1978, the workmen of the peti- 
tioner No, 1 Company gheraoed eight of 
their officers for a period of 51/3 hours. 
The workmen were demanding that their 
wages which were due on 7th of the 
month should be paid forthwith, The 
petitioners further claim that after the 
gherao was lifted the workers with the 
instigation of their Union, which is a 
registered trade union Engineering Wor- 
kers Union respondent No. 6, in this 
petition started giving threats to the 
officers and supervisory staff of the peti- 
tioner Company. It is the claim of the 
petitioners that the workers were earl- 
jer represented by Bharatiya Kamgar 
Sena Workers Union and on July 18, 
1978, the Union had submitted a charter 
of demands in regard to their salaries 
and other benefits, It appears that the 
demands made by the workmen could 
not be decided due to financial dificul- 
ties and go slow tactics adopted by the 
workers and that has given rise to the 
gherao of the officers on August 5, 1978. 
The petitioners claim that on September 
17, 1978, the Company wrote a letter to 
the Commissioner of Police pointing out 
that the workers instigated by the union 
leaders are threatening the officers and 
the staff of the Company and protection 


of the police is required to avoid the dis- 
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turbance in the factory premises and 
outside the gate. The petitioner company 
offered to bear the charges for the addi- 
tional Police Bandobust sought for pro- 
tection of the property and persons of 
the office-bearers of the Company. It is 
the grievance of the petitioners that in 
spite of this letter the officers of the 
Bhandup Police Station declined to give 
any assistance. The petitioners claim that 
on September 22, 1978, the Officer of the 
Company was assaulted and thereafter 
again the Company requested the Police 
Officers of Bhandup Police Station to 
give protection but that request was also 
turned down. Thereafter on October 29, 
1978, the workers again gheraoced the 
officers of the company and gherao was 
lifted only after the company sought in- 
tervention of the police authorities. 


2, On October 30, 1978 an agreement 
was arrived at between the employer 
and the workers represented by the 
Union before the Conciliation Officer. 
This conciliation proceedings had com- 
menced in view of the strike notice serv- 
ed by the Union on the Management on 
September 14, 1978. The terms of the 
settlement are annexed at Exhibit “A”, 
to the petition and it is necessary to set 
out some of the relevant terms of the 
settlement, They are as follows :— 


3. It was agreed between the parties 
that the workmen shall resume normal 
work with effect from November 2nd, 
1978. The Company agreed to give bonus 
at the rate of 8.33% of total earnings of 
the workers. The workers agreed to ob- 
serve discipline and restore normalcy of 
work on resumption of work. The parties 
agreed that the representatives of the 
Union and the Company would mutually 
discuss the demands pending in concilia- 
tion and in case the parties fail to reach 
settlement on or before January 31, 1979, 
then the parties would make a joint ap- 
plication for referring the dispute to the 
Industrial Tribunal under Section 10 (2) 
of the Industrial Disputes Act 1947. The 
workmen also agreed to make good the 
loss of production and assured that the 
production of the value of Rs. 2,40,000/- 
per month would be given. 


4. The petitioners claim that in spite 
of this agreement the Union adopted ob- 
structionist tactigs and did not advice 
the workers to resume normalcy or to 
give the assured production. In fact the 
Union started making exhorbitant de- 
mands and the workers also started dis- 
turbance in the factory. premises by giv- 
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ing catcalls, and threatening the officers 
who were on duty. The petitioners com- 
plained that these acts of indiscipline of 
the workers led to the stoppage of work 
and the negotiations could not proceed. 
Accordingly on January 11, 1979, the 
Company put up a notice on the Notice 
Board pointing out that in spite of vari- 
ous requests made by the management, 
acts of indiscipline by the workers con- 
tinued. The workers were constantly cat- 
calling, hooting drum beating and creat- 
ing all sorts of disturbances 
shouting of obscene slogans inside the 
compound and that has resulted into 
complete breakdown of discipline in the 
Company. The notice also recites that 
the workers are also hitting the manag-. 
erial staff with steel pieces and waste 
cotton balls dipped in oil or water. The 
notice further states that these facts 
were brought to the notice of the Union 
leader Mr, Laghve, but the Union did not 
take steps to desist the workers from 
adopting such tactics, A copy of this let- 
ter was forwarded to the Assistant Com- 
missioner of Labour and the Inspector cf 
Police, Bhandup Police Station. On the 
same day the petitioners addressed a 
letter to the Union pointing out that the 
Union had no interest in negotiations as 
per the agreement arrived at between 
the parties on October 30, 1978 and 
therefore, a joint reference should be 
made to the Industrial Court for adjudi- 
cation of the demands as agreed by the 
terms of the settlement. The Company 
also addressed a letter to the Deputy 
Commissioner of Police requesting ‘for 
Police Bandobust at the factory, The 
Company reiterated that the workers 


are giving threats to the officers and 
there is likelihood of damage to the 
plant and equipment and so also the 


bodily harm to the officers and supervis- 
ory staff. The police were therefore re- 
quested to give proper assistance and 
the employer company offered to pay the 
charges for giving such assistance. 


5. All these steps taken by the peti- 
tioner company had no effect on the 
Union or the workers and the acts of in- 
discipline continued, The company there- 
fore addressed another letter to the 
Secretary of the Union on January 23, 
1979, requesting the Union to advice the 
workers to desist from misbehaving and 
again seeking a joint reference to the 
industrial Tribunal for adjudication of 
demands. The Company made it quite 
clear that if the Union declined to take 
any steps in this connection the péti- 


/ 
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tioners would be driven to declare a lock 
out in the factory. On receipt of this 
letter the Union served -a strike notice 
on the same day On: the management, 
under the -provisions 
section (1) of Section 24 of the Mahara- 
shtra Recognition of Trade Unions and 
Prevention of Unfair Labour Practices 
Act, 1971. The annexure to this notice 
sets out the reasons for giving the notice 
and the reason given is that the charter 
of demands served on the management 
on July 18, 1978, is still not complied 
with, The. Company immediately, on 
25th January 1979, informed the. Union 
that the strike notice: served by. the 
Union was entirely illegal as the -Com- 
. pany was always willing’ to negotiate 
the demands and in any event as per 


`, the agreement dated October 30th, 1978. 


the Company is willing to make a‘ joint 
application for a reference to the Indus- 
trial Court for adjudication of demands. 
The Company again called upon the 
Union to: join the petitioners. in making 
a joint application for. reference and 
. ‘withdraw the. strike ‘notice. -The Com- 
pany again ‘reiterated that the workers 
vare instigated to.indulge in indiscipline 
and acts prejudicial to the interest of the 
management, The company also address- 
ed a letter to the Assistant Commissioner 
of Labour pointing out’that the settle- 
‘ment dated October 30th, 1978, ‘was 
clearly ignored by.the Union by giving 
strike notice, The Union did not give 
any response to the request made by 
the company. In these circumstances, 
‘the petitioners declared.a lock out on 


January 27, 1979, in accordance with 


the . provisions .of sub-section (2) of Sec- 
‘tion 24 of the Maharashtra Recognition 
‘of Trade Union and Prevention of Un- 
- fair Labour Practices Act; with effect 
from 10th February, 1979. The state- 
ments of reasons annexed to the lock 
‘out notice sets out in detail the action of 
the workers and their union right from 
_ July 18, 1978, onwards. The. reasons 
given by the management are that ‘due 
tc the lawlessness and violence and con- 
tinued go slow adopted by the workers 
and indecent demonstrations; it is impossi- 
ble to continue torun the factory and the 
production. of essential : goods. 
ther states that, the . Union .is not even 
willing to, accept the. offer of reference 
to the Industrial Tribunal as earlier 


agreed by an gererent dated October ` 


30, 1978. 


8. The declaration of lock out notice 
had no effect on the workers and their 


contained in sub- .- 


It fur-. 
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Union and they continued with their acts 
of indiscipline ‘and .threatened the. offi- 
cers with dire ` consequences, The 
workers prevented the Company from 
taking out the completed goods from. the- 
factory. premises and that led to the fil- 
ing of the complaint under the Mahara- 
shtra Recognition of Trade :Union and 
Prevention of Unfair Labour’ Practices 
Act, by the Company before the Indus- 
trial Court, Thane, and the ‘complaint 
was numbered as..Complaint (ULF) No. 8 
of 1979. By this complaint, the Company 
contended that the workers and the 
Union are guilty of unfair labour prac- 
tice and are preventing. the officers from 
taking out the finished goods, The. In- 
dustrial Court issued an ad interim in- 
junction restraining the workers from 
preventing the company. from taking ‘out 
the finished goods from the factory pre- 
mises also restraining the workers from 
adopting go slow tactics. The order, of 
injunction was duly served on the Union 
leaders and was also displayed .on the 
notice board, but in spite of that order, 
the. workers continued to intensify their 
wrongful and illegal activities including 
the deliberate go slow obstruction to re- 
moval of materials and shouting. obscene 
slogans, The workers “prevented the 
management from bringing into .the 
factory the materials required for manu- 
facture of ‘tools on February 10; 1979, 
and that led to the filing of the contempt 
proceedings against the workers and the 
Union leaders before the Industrial 
Court. The ad-interim injunction grant- 
ed on February: 5, 1979, was confirmed 
by the Industrial Court on February 20. 
1979; after hearing the workers and the 
Union Secretary. The petitioner Com- 
‘pany also wrote a letter to the Chief 
Minister in the meanwhile on February 
6, 1975, offering tó run the factory on-a 
co-operative basis under the Scheme to. 
be proposed by the Government, but the 
workers did not give any positive ré- 
sponse to that suggestion. 


7. In spite of the- confirmation of in- 
terim injunction by the Industrial Court, 
the illegal activities of the workers in- 
stigated by the Union continued and the 
employer wrote two letters dated 22nd 
Feb. 1979 and Feb. 28, 1979, to the commr. 
of Police and ‘the Officer in charge of the 
Bhandup ‘police station complaining that 
the employers are not permitting the 
managerial staff to enter into the pre- 
mises and are sitting around the factory l 
gates. The petitioners requested that 
police assistance should be given by’ post- 
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ing sufficient number of police on the 
factory gate to enable the petitioners to 
run the factory and continue the pro- 
duction, The petitioners did not receive 
positive response .or assistance to their 
Tequest. In the meanwhile due to the 
stoppage of production, the: petitioners 
received several complaints ` from their 


customers including the Government of- 


India, Ministry of Defence, and several 
orders. booked earlier were cancelled., As 
stated earlier the goods “manufactured 
by the company were required by the 
ordnance depot for production -of de- 
fence weapons, and no supply of 
materials within time has ‘caused pre- 
judice to the production of the defence 
weapons, In this background the peti- 
tioner company was compelled to issua 
a notice of closure of their establishment 
on 3rd March ‘1979. This notice was.in 
connection with the tool division of the 
factory and it is required to be stated 
that earlier a closure notice in respect 
of Chain Division was given on January 
18, 1979, The notice dated 3rd March, 
1979, for closure of the Tools Division of 
the factory was given as per the provi- 
sions of Sec, 25 FFA of the Industrial 
Disputes Act read -with Rule 81 a) ‘of 
the rules framed under the Act, The 
notice inter alia states that the chain 
and tool divisions of the factory will 
be closed and the manufacturing activi- 
ties will be stopped with effect from 
3rd May, 1979, as the workers have -re- 
sorted to an illegal strike and are- squatt- 
ing at the factory gate causing obstruc- 
tion to the management and supervisory 
staff from entering the factory. It was 
also mentioned that individual notices 
of closure cannot be served on indivi- 
dual employees as the entire record is 
lying inside the factory and the manage- 
ment is not permitted by the workers to 
enter. the premises, This closure notice 
has also no effect: on the workers and the 
Union and the Company wrote letters 
on March 12, 1979, April 17th, 1979, 
and May 9th:1979, to.the Home Depart- 
ment. and to the Commissioner: of 
Police,. requesting for polite -protection 
to enable them to enter the factory and 
remove the goods -therefrom. The peti- 
tioners complained that the workers in- 
stigated by.the Union have committed 
offences under Secs, 143, 341,. 447 and 
506 of the Indian Penal Code. The peti- 
tioners pointed: out that. except ithe of- 
fence under Section 506, the other of- 
fences are cognisable and in spite of ‘the 
complaints made by the petitioners -in 
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that regard‘ the ‘Police Officers have fail- 
ed to discharge their obligations and 
have declined to give requisite protec- 
tion or to prosecute the ienders in a 
Court of law. 


'8. As the petitioners were “unable to 
secure. police assistance to enter the fac- 
tory the petitioners ultimately filed the 
present ` proceedings under Article 228 
of the Constitution of India on 11th June, 
1979, seeking the writ of mandamus di- 
recting the Commissioner of Police and 
to carry out 
their obligations and duty under. the law 
including Criminal Procedure Code, 1973, 
and the Bombay Police Act 1951, and 
affording sufficient ‘police protection to 
the petitioners in exercising their right 
of free and peaceful entry to the factory 
and to remove therefrom the goods and 
machinery and to transport the same to 
their destination. 


9. The petitioners applied for interim 
relief and by my order dated June 15, 
1979, after hearing the learned Govera- 
ment Pleader and the Advocate for the 
Union, I directed the concerned authori- 
ties to give necessary assistance to the 
petitioners to remove the goods from 
the. factory premises. I am told at ‘the 
bar that an appeal was carried against 
that order but the same was summarily 
dismissed by Division Bench. 


10. The petitioners claim that it is the 

statutory obligation of respondents 1 to 
5, to take prompt action and give pro- 
tection to the citizens for protecting their 
properties and enjoying the same. The 
petitioners claim that they are entitled 
to close their establishment and it is not 
proper for. the workers or their Union 
leaders to prevent the employer from 
taking out the goods and machinery from 
the factory premises. It was urged that 
in view of the decision of the Supreme 
Court in Excel Wear v. Union of: India, 
AIR 1979 SC 25, it is open, for an 
employer to. close. its. establishment as the 
right to. close its business is an integral 
part of the. fundamental right to carry 
on the business. -The petitioners -claim 
that as the Police Authorities and.. the 
State Government have declined to give 
requisite assistance for, removal of goods 
and the machinery from the factory pre- 
mises, the’ petitioners are entitled to a 
writ of mandamus as their ‘fundamental 
right to hold and enjoy. the property has 
been denied. - 


“11. On behalf of the respondents Nos. i 
and 5, a return has been filed disputing 
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the reliefs sought by the petitioners, The 
police authorities claim that the peti- 
tioners are not entitled to protection in- 
_ side the factory and the police authori- 
ties would intervene only if the law and 
„order situation arises. The Police au- 
thorities contend that a situation had not 
-arisen which would disturb the law and 
order and therefore, the Police au- 
thorities are not bound to. give assistance 
to the employer, The authorities fur- 
ther claim that the Police would take 
action only if the violence take place and 
the report in that connection is made to 
‘the authorities concerned. The police 
authorities deny that there is a reasona- 
ble apprehension in the mind of the peti- 
tioners that they would not be permit- 
ted to enter the factory and remove their 
goods and machinery by the workers. 
On behalf of the State it was also 
claimed that the State is willing to give 
protection to the petitioners in public in- 
terest only on satisfaction that the sit- 
uation has developed which threatens 
the law and order. On behalf of the 
Union also a return has been filed and 
it is inter alia contended that the 
workers were not at fault at any stage 
and the whole blame lies on the 
employers. The Union denies the sever- 
al allegations made by the petitioners 
against the workers and claims that the 
notice of lock out and closure was 
given only with a view to defeat the 
rights of the workers. The Union also 
claimed that the notice of closure is not 
a genuine one but is a devise adopted for 
defeating the substantial rights of the 
workers, 


12. In view of these rival contentions, 
it is first necessary to determine whe- 
ther a situation has arisen which re- 
quires protection to the rights of the 
petitioners and whether the Police and 
State authorities are bound to give assis- 
tance to the petitioners for protecting 
and enjoying the property of the peti- 
tioners. Before adverting to the larger 
issue it is necessary to clear the deck by 
finding out whether the averments made 


by the petitioners are justified and whe-. 


ther there is reasonable apprehension in 
the mind of the petitioners that the peti- 
tioners would not be able to enjoy 
- their rights without proper police as- 
sistance. I have set out the facts in 
detail in the earlier paras of the judg- 
ment and it would be clear from the 
several incidents from August 5, 1978, 
onwards that the workers and the Union 
are adopting obstructionist tactics and 
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prevented the establishment to run and 
manufacture the tools in the factory. 
The Union has denied parawise each 
and every- allegation made by the peti- 
tioners but the conduct of the petitioners 
by addressing various letters to the 
Police and State authorities leaves no 
manner of doubt in my mind that the 
workers instigated by their Union have 
acted high handed ail throughout. The 
Union undoubtedly served a charter of 
demands on July 18, 1978, raising various 
demands and -it is also true that these 
demands were not fully met with till 
August 5, 1978. But the methods adopted 
by the workers, whatever may be the 
grievance, are totally unlawful and in- 
decent, 


13. Mr, Pungalia, the learned counsel 
appearing on behalf of the Union very 
strenuously contended that the peti- 
tioners have not stated the whole truth 
and have made wild allegations attribut- 
ing the illegal acts to the workers but it 
is not possible to accept the submissions 
in view of several letters written by the 
employers to the Commissioner of Police, 
right from September 17, 1978. 


14. What has impressed me more 15 
the fact that in spite of entering into 
an agreement dated October 30, 1978, 
before the Conciliation Officer, the Union 
has not cared to join for a joint re- 
ference to the Industrial Tribunal, Bom- 
bay, under Sec. 10 (2) of the Industrial 
Disputes Act, The correspondence pro- 
duced on the record by the petitioners 
unmistakably indicates that all along 
the employer was requesting the wor- 
kers and the Union to desist from un- 
lawful activities and to meet on the 
negotiations table. The employer even 
went ahead and requested for a joint 
reference but the Union has turned 
down all the suggestions made by the 
employer. It is difficult to imagine that 
the employer wouid try to prepare a 
false record right from September 17, 
1978, onwards about the illegal activities 
of the workers only with a view to file 
a proceeding in this Court and to secure 
relief. The submission of Mr. Pungalia 
that the entire record is prepared with 
ulterior motive is very far-fetched and 
cannot be entertained, Looking to the 
conduct of the parties spread over for 
a large period and especially to the fact 
that the employer filed a complaint 
under the Unfair Labour Practices Act 
and secured an interim order. in his 
favour which was confirmed after hear- 
ing the union is a tale tell fact to in- 
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dicate, that the workers were in wrong 
all throughout. I am satisfied that the 
averments made in the petition about 
the unlawful activities of the workers 


are entirely correct and the denial of the ' 


union is without any substance. In this 
connection it must also be pointed out 
that the police authorities in their 
return have denied that the activities of 
the workers were such which would 
lead to violence and disturbance of law 
and order. I am not impressed by the 
statements made in the return filed by 
Inspector Sawant of Bandup Police Sta- 
tion in this connection. But I must also 
point out that Inspector Sawant has 
made statements on the basis of informa- 
tion supplied to him by the Head Con- 
~ stable on duty. Looking to the back- 
ground of the situation I have no hesita- 
tion in holding that the petitioners are 
justified in having reasonable apprehen- 
sion in the mind that the workers would 
not permit the management to enter the 
factory and to remove the goods and 
machinery belonging to the 
ment, 


- I5. Once having reached this conclu- 
sion, the question which arises for con- 
sideration is whether the petitioners are 
entitled to claim police protection or as- 
sistance for enforcing their right of enter- 
ing the factory premises and enjoying 
their. properties. Mr, Desai, the learned 
counsel appearing in support of the peti- 
tioners invited my attention to the pro- 
visions of Chapters X and XII of the 
Criminal Procedure Code, 1973. Mr. 
Desai, submitted that Chapter X enjoins 
upon the Police authorities to maintain 
public order and tranquillity, while the 
provisions of Chapter XII confers power 
upon the police to receive information 
and investigate. the offence or attempt to 
commit such offence. These provisions 
undoubtedly require Police Officers to 
maintain the public peace. Mr. Desai 
also invited my attention to the provi- 
sions of Section 62 of the Bombay Police 
Act and pointed out that the Police 
Officer is enjoined to prevent cognizable 
and non-cognizable offences to the best 
of his ability. Chapter V of the Police 
Act, deals with special measures for 
maintenance of public order and safety 
and provisions of Section 47 onwards re- 
fers to employment of additional Police, 
recovery of cost thereof, the right of 
compensation, Section 47 requires the 
Commissioner of Police on the applica- 
tion of any person to depute any addi- 
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tional number of Police to keep the 
peace, and to preserve order at any place 
in the area under his charge. This sec- 
tion further provides that such addi- 
tional police - shall be employed at the 
cost of the person making the applica- 
employment 
of additional police at large works and 
when apprehension regarding behaviour 
of the employees exists. The provision 
of section 48 requires the State Govern- 
ment or Competent authorities to 
employ additional. police when it appears 
that the behaviour or a reasonable ap- 
prehension of the behaviour of the per- 
sons employed on any manufacturing 
concerns necessitates the employment of 
additional police. Relying upon these 
provisions under the Bombay Police Act, 
it was urged by Mr. Desai that the Police 
Authorities are bound to give protection 
when a reasonable apprehension arises 
inthe mind of a citizen that he would not 
be permitted to enter his property or ‘o 
enjoy the same. Mr, Desai submits and 
I find force in the submission, that the 
Police authorities cannot refuse to ex- 
ercise its powers by suggésting that the 
protection would not be given to an em- 
ployer in public interest, Mr. Desai sub- 
mits that it is not open for the police 
Authorities to deny assistance when en- 
Joined by the statute merely because 
of certain policy decisions of the State 
Government. The provisions pointed 
out by Mr. Desai clearly establish that 
the Police Authorities are bound to give 
assistance as claimed by the petitioners. 
16. Mr, Tijoriwala, the learned coun- 
sel appearing on behalf of the Police and 
State Authorities submitted that adequate 
protection was in fact given from Feb- 
ruary 2, 1979, onwards, According to the 
learned counsel two constables were 
posted in the area and one of them was 
asked to remain present at the gate. Ac- 
cording to the learned counsel, this war 
sufficient protection. The learned coun- 
sel further submitted that the petitioners 
did not lodge any: complaint in the Police 
Station during the relevant period save. 
and except. one complaint and in that 
also the name of the offender was not 
given. The posting of two constables at 
the gate is’ sufficient or not in the cir- 
cumstances of the case need not be 


- gone into, because the petitioners are not 


seeking relief in connection with the in- 
eidence which have already taken place. 
The sole relief claimed in the petition is 
in respect of entry to the premises and 
removal of goods and machinery from :t, 
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Mr. Tijoriwalla.then submitted that it 19 
the confirmed opinion of the State au- 
thorities that the police assistance is not 
to:be given unless a situation develops 
which threatens public peace and order 
and the Police officers are not satisfled 
that such situation exists in the present 
e, . There is clear misconception in- the 
mind of the learned counsel while ad- 
vancing this submission. The concept of 
public peace and order is something dif- 
ferent from protection to an individual 
in. respect of. his property and enjoyment 
thereof. Take a case of a- citizen who 
is not allowed to enter his own house by 
his brother -because of certain dispute, 
The situation in that case may not lead 
to disturbance. of public peace and order. 
but if such citizen claims protection 
from the police authorities against his 
brother then it cannot be refused on the 
ground that public peace and order is. 
not likely to be affected. The Constitu- 
tion of India and various statutes hava 
accepted the principle of acquisition and 
holding of private property and the 
Police authorities -are enjoined to safe- 
guard these- interests. It is. futile. for 
the State and the Police Authorities te 
submit that the protection cannot be 
given to the citizen unless public pare: 
and order is threatened. Realising this, 
Mr, Tijoriwalla, in the alternative sub- 
mitted that: protection to a citizen would 
be given only if the Government is satis- 
fied that a, reasonable apprehension 
arises ‘in’ the mind’-of a citizen that He 
would not be allowed to hold and’ enjoy 
‘his property.. The learned. counsel sub- 
‘mitted. that the question: whether such 
a situation ‘exists or reasonable: appre- 
hension arises is exclusively within the 
domain: of the police authorities and it is 
not open for this Court, to disturb the 
conclusions ‘arrived’ at by these authori- 
ties while exercising its jurisdiction 
under Article 226 of the Constitution of 
India. Mr. Tijoriwalla submits that. the 
Satisfaction `of the: Police’ Authorities. is 
wholly’: subjective -and cannot be: dis- 
tutbed ` by’ this Court even on proved 
facts. ' Mr. Tijoriwalla in this connection 
placed ‘reliance upon the judgment .re- 
ported in (1968) 1 All-ER 763, in the casa 
of Regina v.:Commissioner of Police of 
the Metropolis. ` The facts: which gave 
rise to this decision, in brief, are that on 
April 22, 1966, an instruction was issued 
from the office of the Commissioner of 
Police to the Senior Officers to the effect 
that no “observations by police were to 
be kept in licensed or registered club 


v. C. V, Bapat 


ALR. 
for the purpose .of detecting ` offences 
under the Betting Gaming and Lotteries 
Act (1963), As a consequence of this 
policy decision, the police observation 
was stopped, and the police did not at- 
tempt to enforce Sec. 32 (1) (a) of the 
Act in large gaming clubs in London, 
A private citizen, Albert Raymond Bla- 
ckburn, moved the Divisional Court for 
an order of mandamus directing the 
police authorities to assist in-the pro- 
secution of gaming clubs in the metro- 
politan police area. The Divisional Court 
refused the relief and while disposing of 
the appeal Lord Denning M. R. observed 
as follows : — 

“Although the chief officers of police 
are answerable to the law, there are 
many fields in which they have a dis- 
cretion with which the law will not in- 
terfere. For instance, it is for the Com- 
missioner of Police of the Metropolis, or 
the Chief constable, as the case may be, 
to decide in any particular case whether 
inquiries should be pursued, or whether 
an arrest should be made, or a prosecu- 
tion brought, It must be for him to 
decide on the disposition of his force and 
the. concentration of his resources on 
any particular crime or area. No court 
can or should give him direction on 
such a matter, He can also make policy 
decisions and give effect to them, as, for 
instance, was often done when prosecu- 
tion were not brought for attempted 
suicide. - But there are some policy de- 
cisions :with which, J think, the Courts 
in a case can, if necessary, ‘interfere, 
Suppose -a chief constable were to issue 
a directive to his men that no person 
should be- prosecuted for stealing any 
goods: less than £100 in value.. I should 
have thought that the court could coun- 
termand it, He would be failing in- his 
duty to’ enforce the law”. . 

17. Mr. Tijoriwalla relying upon this 
passage, submits that there is certain 
area where it is the absolute discretion 
of the Police authorities to decide whe- 
ther they should take steps or otherwise. 
The learned counsel submits that the 
Court -cannot disturb that discretion 
even if the statute enjoins upon’ the 
Police Authorities to enforce the provi- 
sions of law. The submission has no 
merits and must be rejected. The learn- 
ed Judgé observed that once a duty 
exists, there should be a means of en- 
forcing it.’ The learned: ‘Judge observen 
as follows :— 

-“À question may be raised to’ the ma- 
chinery by which he could be compelled 
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_ to do his duty. On principle, it seems 
to me that once a duty -exists, there 
should be a means of enforcing it.. This 
duty can be enforced, I think, either-.by 
action at the suit of the Attorney Gener- 
al or by the prerogative writ of manda- 
mus I am mindful of the cases cited. by 
Mr. Worsley which he said limited the 
scope of mandamus, But I would re- 
ply that mandamus is a very wide remedy 
-which has always been available against 
public officers to see that they do .their 
public duty, It went. in the old days 
against justices of the peace both in 
their judicial and in their, administrative 
functions. The legal statūs. of the: Com- 
missioner of Police of the .Metropolis is 
still that he is a justice of the peace, a3 
well as a constable. No -doubt the 
party who applies for mandamus- must 
show that he has sufficient interest te 
be protected. and that there is no other 
equally, convenient remedy. “But once 
this is shown, the remedy of mandamus 
is available, in case of need, even against 
the Commissioner of Police of the Me- 
tropolis”. 


This paragraph lisoa no manner of 
doubt that Lord Denning M, R, has held 
ın unequivocal terms that the mandamus 
is the proper’ and appropriate remedy 
-when the interest of parties isto be 


protected and there is no other equally ` 


convenient remedy.. Mr, Desai, invited 
my attention to the concurring judgment 
of Justice Salmon in the same case and 
relied upon the following peeerean ons — 


“The chief function , of. the golle. is 
to enforce the law. The Divisional 
Court left open the point as to whether 
an order of mandamus could issue 
against a chief police officer. should ‘ne 
refuse to carry out that funetion. Con- 


stitutionally it is clearly impermissible. 


for the Secretary of State for Home Af- 
fairs to issue any order to the police n 
respect of law enforcernent. In oe 
court it has been argued.on behalf -of 
the Commissioner that’ the - police ae 
under no legal dutv to anyone in. rė-. 
gard to law enforcement. .If-this argu- 
ment were correct if would. mean that 
in so far as their most important func- 
tion is concerned, the police- are above. 
the law and therefore immune from any 
control by the Court. I reject that- argu-. 
ment. In my judgment the police owe 
the public a clear legal duty to enforce 
the law a duty which I have no doubt 
they recognise and which generally they 
perform most. conscientiously . and effi- 
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ciently. In the extremely unlikely event, 
however, -of the police failing or refus- 
ing to carry out their- duty, the. court 
would not -be : powerless to. intervene, 
For example; if, as is quite unthinkable, 
the: chief- police. officer ih any district 
were to issue an instruction- that as ə 
matter of policy would take no steps 
to prosecute ány. housebreaker, I have 
little doubt but that any householder jv 
that district would be able to obtain an 
order of mandamus for the instruction 
to-be withdrawn. Of course, the police 
have a wide discretion as to whether or 
not they will prosecute in any particular 
case. In my judgment. however, the 
action I have postulated) would be a 
clear breach of ‘duty. It would be so im- 
proper that it could not amount to an 
exercise of discretion”. 


‘18. The’ learned Judge has clearly 
observed ‘that’ the Court would not be 
powerless to intervene if the pclice fail 
or refuse to carry out their duty. The 
judgment :rélied upon by Mr, Tijoriwalla, 
instead of supporting his submission, 


- really supports the claim made by Mr. 


Desai in that the satisfaction as to whe- 
ther a situation existed which demands 
police assistance is not purely subjective 
but has to be determined by the Couri 
on the materials placed before it. ` 


19.. In this connection Mr. Desai also 
placed reliance upon the decision of Mr. 
Justice P. S. Kailasam, (as he then was) 
of Madras High Court, in the case of 
A..S..V. Varadachariar v. Commr. of 
Police, Egmore, Madras reported in (1969) 
2 Mad LJ 1. The learned Judge while 
considering the question whether it is 
the duty of the Commissioner of Police 
to determine whether the continued pre- 
sence of,the hut dwellers amounts to cri- 
minal trespass observed that the Com- 
missioner can never take the plea that 
it is within his jurisdiction to take actiod 


‘or not, 


-The learned Judge placed hance 
upon the decision reported in (1968) 1 
All, E, R. 763, and held that the law 
enforcement officers owe a legal duty 
to the public to perform those functions 
which are raison d’etre of their existence. 
Mr. Desai also placed reliance upon the 
decision of the Mysore High Court re- 
ported in (1967) 2 Lab LJ 853: (AIR 1969 
Mys 51) in the case of Mysore Machinery 
Manufacturers Ltd. v. State of Mysore, 
wherein the Mysore High Court issued 
a writ. of mandamus directing the Com- 
missioner of Police to perform his duty 
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and evict the workmen from the factory 
premises and to take action to prevent 
the commission of the offence by the dis- 
missed workmen as to enable the employ- 
er to get exclusive control and posses- 
sion of his. premises. This decision leaves 
no manner of doubt in my mind that the 
High Court has power to issue writ of 
mandamus to the law enforcement of- 
ficers to perform their duty. In my 
judgment the State police authorities 
were totally wrong in refusing to give 
police assistance as provided by the Bom- 
bay Police Act, to enable the petitioners 
to enter their factory and remove their 
goods and machineries therefrom. 

26. Mr. Tijoriwalla then submitted 
that the petitioners have failed to bring 
on record the relevant-material to es- 
tablish reasonable apprehension about 


the threat of the workmen or the ob- 


struction made by the workmen to the 
employer for entering into the factory 
premises and to remove the goods. This 
submission has no merits and has to be 
turned down, as I have pointed out ear- 
lier that more than enough material is 
brought on record to establish the re- 
asonable apprehensions. The learned 
counsel then submitted that the High 
Court should not issue a writ of man- 
damus as there is alternative remedy 
available to the petitioners under Sec- 
tion 145 of the Criminal Procedure Code. 
It is difficult to appreciate the merit of 
this submission. The relief sought in 
the petition is the assistance of the police 
to enter into the factory and remove the 
goods and machineries therefrom. Mr. 
Tijoriwalla does not dispute that the said 
relief is not possible under Section 145 
of the Criminal Procedure Code and if 
that is so, it is futile to submit that the 
petitioner has alternative remedy. 


21, A faint attempt was made by Mr. 
Tijoriwalla to submit that the petitioners 
are trying to change the location of the 
whole or part of the industrial under- 
taking and that contravenes the provi- 
sions of Section 13 (1) (e) of the Industri- 
es (Development and Regulation) Acf, 
1951. The submission proceeds on the as- 
sumption that the petitioners have re- 
gistered their undertaking under the Act 
to run the factory run in Bombay while 
the petitioners are making efforts te 
shift this undertaking by taking out 
machineries to a place different from the 
one re-registered under the Act, Mr. Tij- 
oriwalla in this connection pointed 
out to me the statements made by Smt. 
S, A. Vaidya, Under Secretary, Indus- 
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tries, Energy & Labour- Department, in 
the return filed on 16th July 1979. It 
is stated in paragraph 6 of this return 
that the petitioners are shifting the en- 
tire machinery to Vapi, Gujarat and that 
contravenes the provisions of The In- 
dustries (Development and Regulation) 
Act, 1951, and therefore shifting of the 
machinery should not be permitted, The 
petitioners by their reply have clearly 
denied that they are shifting the machi- 
neries to Vapi. The entire submission 
of the learned counsel proceeds on an 
assumption that the petitioners are shift- 
ing the industry, Mr. Desai rightly sub- 
mitted that nowhere in the petition the 
petitioners have stated that they are 
shifting the industry and assumption on 
the part of the State authorities is 
wholly unwarranted. Mr. Tijoriwalla 
submitted that if such shifting would 
amount to the contravention of the pro- 
visions of Jaw, then I should not assist 
the petitioners by issuing a writ of man- 
damus. The submission cannot be en- 
tertained as the assumption on the part 
of the State Authorities is not warranted 
by any material on record. 


22. The learned counsel appearing for 
the Union adopted the submissions of the 
State counsel and in addition submitted 
that the petition involves disputed ques- 
tion of facts and the petitioner shouid 
be asked to take proceedings or to pro- 
ceed with the applications filed under 
the Unfair Labour Practices Act, I find 
no merits in this submission for the re- 
asons already indicated hereinabove, The 
petitioners have already taken steps by 
filing the complaint before the Industrial 
Court under the Maharashtra Recogni- 
tion of Trade, Union and Prevention of 
Unfair Labour Practices Act, but the 
claim made in this petition cannot be 
granted in these proceedings. Mr, Pun- 
galia very fairly stated that in 
view of the decision of the Supreme 
Court reported in AIR 1979 SC 25 
(supra) it is open for the employer to 
close his establishment under S. 25FF-A 
of the Industrial Disputes Act. But, 
according to the learned counsel, there 
is no actual closure but only a device is 
adopted to deprive the workers of their 
dues. It is submitted that the employer 
has previously given notice of closure 
but has not acted upon it and that fact 
would indicate that the present notice of 
closure is not genuine. It was also con- 
tended that the reasons given for effect- 
ing the closure of the establishment are 
not true and this action has been taken 
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with a view. to defeat the claim of- the 
workers, It must be remembered that 
in these proceedings I am not consider- 
ing either the validity of the lock-out 
declared by the employer or the validity 
of the closure of the establishment. The 
proper forum for determination of this 
question is Industrial Court and it is not 
really open for the workers to agitate 
the question in these proceedings.: I 
enquired with Mr. Pungalia as to whe- 
ther any proceedings have been adopted 
by the Union or the workers to get the 
lock-out declared as illegal or challenge 
- the validity of closure notice. The learn- 
ed counsel stated that till today no pro- 
ceedings have been adopted. If that is 
the position, then it is futile to submit 
in the present petition that the closure 
notice was not genuine and was only a 
device adopted to defeat the claim of the 
workers. 


23. Mr. Pungalia further contended 
that the notice of closure is bad in law 
and it is not even according to the pre- 
scribed form. There is no merit in this 
submisssion, The learned counsel appear- 
ing for the respondents submitted that 
under Rule 82 (a) it is mandatory to give 
notice of closure under form XVII-A and 
the petitioners have not strictly compli- 
ed with that form, I find from the read- 
ing of the closure notice, which is an- 
nexed at exhibit L, collectively to the 
petition that ‘it substantially complies 
with the requirements of the form, and 
merely because some of the details are 
not given would not make it illegal and 
ineffective. Mr. Pungalia submitted that 
the notice of closure was given in r2- 
spect of Chain Division on January 18, 
1979, while in respect of the Tool Divi- 
sion, it was given’ on March 7, 1979. It 
is required to be stated that though the 
strike notice was served by the Union 
only as regards the Chain Division, the 
employees of the Tool Division went on 
strike and indulged in illegal activities. 
Mr, Pungalia contended that both the 
notices are invalid for non-compliance of 
rules and form prescribed by the Act. 
It is not possible to accept the submis- 
sion for the reasons given hereinabove. 
It was also suggested by the learned 
counsel that the contents of this notice 
are untrue and the submissions that the 
Company is suffering from financial los- 
ses ig disproved by a letter addressed oy 
the Company on January 18, 1979, itself 
to the Secretary of Ministry of Indus- 
tries, It is not in dispute that the con- 
cern was- never in financial crisis and it 
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is ‘difficult to accept the submission of 
the Union that the employer has closed 
the Undertaking only with a view to de- ` 
prive the workers of their rights. The 
closure of business is going to cause loss 
to the employer also and in the circum- 
stances of the case I am inclined to ac- 
cept the submission of Mr. Desai that 
the closure was necessitated because of 
the unlawful tactics adopted by the wor- 
kers and their union. Mr. Pungalia, the 
learned counsel submitted that the peti- 
tioner’s claim that the Union refused to . 
join in making a joint application for re- 
ference under Section 10 (2) of the In- 
dustrial Disputes Act is incorrect. It is 
submitted that under the agreement 
dated 30th October 1978, the reference 
was to be made after 31st January 1979, 
if the negotiations failed. It was urged 
that the employer cannot ask the work- 
ers to join in application for reference 
prior to the date even if the negotiations 
are failed. The submission is without any 
substance and has to be rejected, It is 
difficult to comprehend why the Union 
should not join in filing application for 
reference when admittedly the negotia- 
tions have failed Mr. Pungalia then sub- 
mitted that whatever may be the posi- 
tion this Court should not issue writ of 
mandamus: giving directions to the Police 
Authorities and relied upon the decision 
of Privy Council, in Emperor v, Khwaja 
Nazir Ahmed, reported in AIR 1945 PC 
18, and on the decision of the Supreme 
Court, in State of West Bengal v. S. N. 
Basak, reported in AIR 1963 SC 447. I 
fail to appreciate how these two deci- 
sions assist the contention of Mr, Pun- 
galia. In the two cases the information 
was lodged with the police authorities 
about the commission of cognizable of- 
fence and the police authorities started 
investigating the same. The respondents 
moved the High Court for preventing the 
Police Officers from proceeding with the 
complaint, The Privy Council and the 
Supreme Court have held that the powers 
of investigation into cognizable offences 
are contained in Chapter XIV of the Code 
of Criminal Procedure, and the police 
have statutory right to investigate into 


. the circumstances and that power can- 


not be interfered with by the Court. I 
fail to appreciate how these decisions are 
applicable- to the claim made by ‘the 
petitioners in this case, Mr. Pungalia 
then invited my’ attention to the deci- 
sion of the Kerala High Court reported in 
(1975) 1 Lab LJ 83, Kannan (C) & Super- 
intendent of Police, Cannore and submit- 
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ted that the Kerala High Court has re- 
cognised the right of the workers to 
peacefully agitate outside the factory 
gate. It is difficult to imagine how the 


 - decision would assist or help the Union 


in defeating the claim’ made by the peti- 
tioners, In. fact some of the observations 
made in the Kerala High Court judg- 
ment go against the contentions raised 
by the’ Union. The Kerala High Court 
observed. that the -managements placed 
in perilous circumstances and denied 
police protection ‘will have to seek assist- 
ance from the Court-and it is then the 
duty of the Court to pass necessary 
. orders to protect the life and Broperty of 
such management, 

24. Mr. Pungalia at one stage sug- 
gested that the hearing of, this aie 
at an earlier date has caused prejudice 
to the interest of ‘his clients and- sug- 
gested that had the petition come up for 
hearing after 6 years the management 
would have comie down on their knees 
and settled the dispute. Mr. Pungalia in- 
fact sought adjournment from time to 
time on the ground that the dispute can 
be amicably. settled. -T' granted adjourn- 
ment because I did not want the workers 
to be deprived of their livelihood but in- 
spite. of several adjournments no fruitful 
result was achieved, Mr. Pungalia’s sub- 
mission that the hearing should be ‘fur- 
ther adjourned is. without’ any merit and 
has to be turned down, 

25: Mr. Tijoriwalla then submitted 
that even if the -relief. is.to be granted 
to the petitioners the petitioners should 

' be put on certain terms for safeguarding 
the. .rights of the workers. The learned 
counsel- submitted, and in my judgment 
rightly, that even if the establishment is 
closed the workers are entitled to.re- 
trenchment compensation and the arrears 
of their salaries, Mr..Tijoriwalla there- 
fore submitted . 
should be imposed before. issuing a writ 
of mandamus in favour of. the peti- 
tioners, The learned counsel pointed out 
that the Union has claimed an amount of 
Rs. 27,90,000/-- due from the employer 
towards arrears of salary, gratuity, re- 
trenchment compensation, bonus, leave 
wages etc, The learned counsel submit- 
ted that though the claim appears to be 
excessive still it is necessary to make 
some provision to protect the rights of 
the employees. I find merit in this sub- 
mission, Mr. Desai appearing on behalf 
of the petitioners.. did not dispute that 
some protection is required before the 
grant of writ of mandamus and ‘pointed 
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out that in the petition -itself the . peti- 
tioners have agreed to give reasonable 
security to safeguard the interest of the 
workers. Mr. Desai submitted that 
neither the Union nor any of the work- 
ers employed by the petitioners have 
lodged a claim in respect of the retrench- 
ment compensation or in respect of ar- 
rears of salary or any other wages. It 
is undoubtedly true that no such claim 
is lodged till today but that would not 
deprive the workers of their statutory 
rights Mr. Desai submitted that his 
client is willing to furnish security for 
an amount of Rs, 4,00,000/-. In my judg- 
ment the petitioners should be uired 
to give guarantee of Rs. 10,00,000/- be- 
fore the writ is issued in their favour. 
The petitioners must give bank guaran- 
tee of -a nationalised bank for an 
amount of : Rs. ‘5,00,000/- (Rupees five 
Jakhs) in favour of the Prothonotary and 
Senior Master of this Court and also fur- 
nish a solvent surety to the tune of 
Rs. 5,00,000/- (Rupees five lakhs) to the 
satisfaction of the Prothonotary. and 
Senior Master of this Court. The peti- 
tioners will be entitled to remove, the 
finished goods on furnishing the solvent 
surety and -would be entitled to remove 
the machinery and plant only after fur- 
nishing the bank guarantee, It is. open 
for the petitioners instead of ‘furnishing 
surety or giving bank guarantee to depo- 
sit in cash an amount of Rs. 10,00,000/- 
in this Court with the Prothonotary and 
Senior Master.. 


26. The bank guarantee and surety 
would subsist provided any of the work- 
ers or Union files a claim for recovery 
of retrenchment compensation or arréars 
of salary within a period of six months 
from today, Even if such claims are 
lodged that would not conclude the con- 
tention of the workers that the closure 
notice was not valid. In ‘case the claims 
are lodged within a period of six months 
then the amount covered by bank gua- 
rantee and suréty would enure for the 
benefits of the workers and could be 
realised in enforcements of final: orders 
which will be passed in applications filed 
by the workers. The bank guarantee 
and the surety would stand discharged 
in case the applications are not filed 
at the expiry of six months or such ap- 
plications are dismissed or the emplover 
directly pays to all the workmen. Ke 


27. Accordingly I issue the writ of 
mandamus directing the respondents 
Nos. 1 to 5, to give adequate police pro- 
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tection to enable the petitioners to- enter 
their factory premises at Bhandup and 
to remove the finished goods and machi- 
nery therefrom, provided the petitioners 
furnish the surety of Rs, 5,00,000 before 
removal of goods and bank guarantee 
of Rs. 5,00,000 before the removal of the 
machinery to the satisfaction and in: fav- 
our respectively of the Prothonotary and 
Senior Master of this Court. The re- 
spondents Nos, 1 to 5. will give assistance 
within a period of two weeks from the 
date the petitioners inform the authori- 
ties about the furnishing of such surety 
and bank guarantee respectively.- The 
writ would remain in force for a period 
of 3 months. from today and in case 
surety or bank guarantee is not furnish- 
ed within that period then the 
Authorities are not bound to give assis- 
tance thereafter. In the circumstances 
of the case there will be no order as to 
costs, j 
Petition allowed, 
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Paritosh Bhupeshkumar Sheth and 
others. etc. Petitioners v. The Maharash- 
tra State Board of Secondary -and Higher 
Secondary Education, Pune pi another, 
Respondents, . 

Writ Petn. Nos. 1906, “1772. 1799, 1838, 
1885 1923, 1925, 1926, 1928 1996, 1997, 
1998, 2005, 2060, to 2065, 2076, 2099 
2100, 2102, 2110 and 2127 of 1980,. D/- 
a T- 1980. 


` (A) Maharashtra Secondary ‘Education 
Boards Act (41 of 1965), Section 36 (1) 


— Maharashtra Secondary and Higher: 


Secondary Education Boards Regulations 
(1977), Reg. 104 — Evaluation of answer 
books — Nature and scope of right — 
Verification and’ evaluation’ is purely 
ministerial act ‘and involves ` no con- 
demnation of candidate or civil con- 
sequence — Principles of natural justice 
are, not attracted but fair play ig not 
ruled out, - ‘(Constitution of India, Art, 
228) (Words and Phrases — Civil Coh- 
sequence — ‘Meaning of), 


The evaluation of answer papers is a 
purely ministerial act. .It neither in- 


volves any Hs as such; nor any Judicial, À 


quasi-judicial or even administrative pro- 
cess of any kind whatsoever. It also 
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does not involve condemnation in any 
manner or any civil consequence... `> _ 
a . (Paras 14, 15A, 17. 19) 


A declaration of a student merely to 
have’ ‘passed’ at ‘the examination without 
any , distinction and ‘awarding lesser 
marks than expected, by itself, does not 
involve his condemnation in any manner. 
Examinations are, no doubt, : aimed at 
judging the’ calibre ‘of the examinee, 
which is assumed to have been reflected 
in his performance in the answer books. 
The evaluation of answer papers thus 
forms the heart of this process, all other 
processes from the stage of setting the 
question papers to the stage of declar- 
ing results, including the verification 
process under Regulation 104, being 
merely ministerial and ancillary to the 
main process of such evaluation. Ex- 
aminee is entitled to have his papers 
correctly and. properly evaluated, which 
Tights can be spelt out from the very 
power and function of holding examina- 
tions entrusted . under the Act to the 
Board. l (Para 14) 


This right to get the papers evaluat- 
ed properly, however, cannot include 
any right to’ pass the examination or 
pass with distinction, it being a matter 
of mere expectation and hope depend- 
ing on one’s correct or inflated notions 
of his own calibre. Passing-in the èx- 
amination can never be a matter of 
right, as there does not exist any such 
right. Result of the examination must 
necessarily depend on` the. subjective 
evaluation by the examiner of the ob- 
jective performance of the examinee 
which in turn must depend necessarily 
on his merits. Mere any adverse evalua- 
tion cannot involve his ‘condemnation 
any more than the objective declaration 
of the worth of the gold piece by the 
experts therein. Mere such adverse re- 
sults cannot. involve any invasion of ex- 
aminee’s rights as such, though: results 
brought out by fraud, including the show. 
of evaluation:. may attect or impair the 
same. ‘right: A. i (Para 15) 


- The evaluation of answer papers 
cannot ‘be said to be an ` administrative 
act in any, Sense of the term, It neither 
involves. any ‘lis’ as such; or any dis- 
pute, nor any judicial, quasi-judicial or 
even administrative process of any kind 
whatsoever. It is bereft of any decision 
making element. The ‘process does not 
admit of any: dialogue, discussion, argu- 
ments, explanation, hearing or participa- 
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tion of any other person than the ex- 
aminer. (Para 15A) 


It is difficult to discover any rational 
basis for claiming participation at the 
stage of verification, when no right is 
found to be claimable at the initial cal- 
culations and preparation of mark sheet. 
It is also not possible to see how the 
Tight of re-evaluation can be founded on 
the principles of natural justice. 

(Para 16) 

Even if it is assumed that the evalua- 
tion process involves any civil conse- 
quence, every evil consequence cannot 
amount to civil consequence. The divid- 
_ ing line between the concept of “civil 
consequences” and “evil consequences” 
implicit in any adverse effects is liable 
to be blurred and one hay to guard 
against mistaking the one for the other. 
There is a large area of even adminis- 
trative action involving such adverse 
effects on monetary benefits immediate 
or future prospects, status and hardships 
to which principles of natural justice are 
held inapplicable. AIR 1978 SC 597 and 
AIR 1978 SC 851 Disting. (Para 19) 

This is not to mean that “fair play” 
is eliminated from either of these pro- 
cesses of evaluation or verification or 
that arbitrary and capricious acts of the 
examiners or the Board’s officers are 
immune from any interference. The 
same are liable to be struck down as 
void and invalid by High Court, even 
if remained undetected, through the 
machinery devised by the Board. No 
public servant can afford to act so arbi- 
trarily or capriciously under a system 
governed by rule of law. That it is 
also part of the principles of natural 
justice, by itself cannot attract wider 
incidents of the said principle. 

(Para 23) 

(B) Maharashtra Secondary Educa- 
tion Boards Act (41 of 1965). Section 36 
—— Maharashtra Secondary and Higher 
Secondary Education Boards Regulations 
(1977), Reg. 104 (3) — Prohibition on 
disclosure and inspection of answer 
papers and other documents — Is ultra 
vires being in excess of regulation mak- 
ing power of the Board under Section 36 
and also on ground of its being unrea- 
sonable, 

Clause (3) of Regulation 104 is ultra 
vires because it does not serve any pur- 
pose and is rather defeasive of the same. 
Clause (3) is also unreasonable to the 
extent to which it prohibits disclosure 
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and inspection of the answer books and 
other connected documents on the ground 
of confidentiality. AIR 1968 Bom 156 
Held not impliedly overruled by AIR 
1975 SC 1935 and Followed, 

(Paras 43, 44) 


An access of the student to the answer 
books would enable him to verify (1) if 
the papers are his own and (2) sup- 
plementary answer papers are duly tag- 
ged, and (3) all answers are evaluated 
and (4) totals are correct, and (5) marks 
of his practicals or internal assessment 
are included therein, and (6) and his 
adverse results are not due to any error 
or manipulations, This will at once not. 
only make the verification: process under 
Regulation 104 (1) effective and real, 
but facilitate Board’s exercising its 
powers to trace errors and malpractices 
and amend the result preventing frustra- 
tion of the students. The purpose | of 
the Act can be served thus better by 
permitting inspection than by prevent- 
ing it. In other words, the confidentia- 
lity, rather than serve any purpose of 
the Act goes to defeat it firstly by 
making the functioning of the system de- 
pendant entirely on the staff and. second- 
ly, by making process under Regulations 
102 (3) (4) and 104 (1) ineffective for 
want of assistance of the examinee him- 
self. Section 36 of the Act does not 
authorise making of any such Regula- 
tion. Clause (3) of Regulation 104 pro- 
hibits disclosure and inspection of answer 
papers and other documents. This is 
thus in excess of the regulation making 
powers of the Board, and is therefore 
liable to be struck down, as ultra vires, 

(Para 33) 


A rule or Regulation found to be 
so ultra vires may not necessarily he 
also unreasonable. The impugned clause. 
however, is found to be defeasive of the 
corrective powers of the Board under 
Regulations 102 and 104, and right of 
verification under Regulation 104, (1) is 
also destructive of the confidence of 
public in the efficacy of the system, 
Unreasonableness of the clause is thus 
writ large on the face of it. Clause (3) 
of Regulation 104 is, therefore, liable to 
be struck down even on this ground also. 

(Para 34) 


(€) Maharashtra Secondary Education 
Boards Act (41 of 1965), Section 36 — 
Maharashtra Secondary and Higher 
Secondary Education Boards Regulations 
(1977), Reg. 104 — Right of inspection 
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of answer-books is implicit - in right’ of 
verification — Hence such right can be 


claimed by the candidate, 


_ Mere absence of any positive pro- 
vision for inspection cannot be decisive 
of examinee’s claim thereto. Such a right 


indeed is implicit in the right of veri-. 


fication. The power to correct the errors 
and amend result contemplated under 
Regulations 104 and 102 also imply an 
obligation to facilitate tracing of such 
errors and. malpractices and provide 
effective machinery for’ their detection. 


This includes an implied obligation to- 


, give inspection of the answer papers to 

the interested person such as the ex- 
aminee. The malpractices involved in 
passing off papers written by one as 
that of others and manipulations and 
tampering and the frauds involved there- 
in, cannot be effectively detected and 
remedied unless, among others, the 
examinee himself is enabled to inspect 
the answer papers. This is indispensable 
even for verifying the claim as to the 
presence or absence of any examinee. 
The ‘right of inspection thus is the in- 
tegral part of right of. verification and 
obligation to trace and correct the errors 
as implied in Regulations 102 and 104. 
-Doctrine of implied power and obligation 
and right’and duties make up for the ab- 
sence of positive provisions, 


f (Para 46) 
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No. 1799 of 1980), S. B. Naik (In W. P. 
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No. 1838 of 1980), S. R. Chitnis (In W. P. 
No. 1885 of 1980), V. T. Walawalkar with 
M. D. Angal (In W. P. No, 1923 of 1989), 
Atul S. Rajadhyaksha (In W., P. No, 1925 
of 1980), M. V. Paranjape with Atul S. 
Rajdhyaksha (In W: P. No. 1926 of 1989), 
A. M. Dabir (In W. P. Nos. 1928, 1996 and 
2110 .of 1980), K. N. Paradkar and N. R. 
Gandhi (In: W. P. No, 1997 of 1980), 
M. D. Angal (In W. P. No. 1998 of 1983), 
D. V. Gangal (In W. P. No. 2005 of 
1980), B. P. Abhale (In W. P. No, 2080 
of 1980), M. P. Vashi (In W. P. Nos. 2061 
to 2065 of 1980), N. H. Bhogani (In W. P. 
No.. 2076 of 1980), A. G, Pawar (In W. P. 
No. 2099 of 1980), M. V, Paranjape with 
M: B. Katak (In W. P, No. 2100 of 1980), 
Mrs. Hansaben H. Mehta (In W.P. No. 2102 
of 1980), C. G. Solshe (In W. P. No, 2127 
of 1980), For Petitioners; Atul M. Setal- 
vad, R. K. Kulkarni with S, M. Vakharia 
for Little & Co. (for No. 1) and W. S. 
Devnani Asstt, Govt. Pleader (for No. 2) 
in W. P. Nos. 1906 and 2100 of 1980, S. C. 
Deshmukh Asstt. Govt. Pleader in W. P. 
Nos. 1772 and 2110 of 1980, A, M. Salik, 
Asstt. Govt, Pleader (in W. P. Nos, 1799, 
1997 and.1998 of 1980), W. N. Yande, 
Asst, Government Pleader (in W. P. 
Nos. 1838 and 2076 of 1980), A. C. Agar- 
wal Asst. Government Pleader (In W.P. 
No. 1885 of 1980), M. B. Mehere, Asst. 


. Government . Pleader (In W. P, No, 1923 


Asst. ` 
1928 


and 1996 of 1980), M. P. Bhatkar 
Government Pleader (In W. P. No. 


‘and 2102 of 1980), D. P, Hegde Asst. 


Government Pleader (for No. 1) in W. P. 
No. 2005 of 1980 and (for No, 2), in W.P. 


Nos, 2060 to 2065 of 1980, for Respon- 
dents. 
DESHPANDE, J.:— This group of 


petitions raises common questions as to 
the students’ rights to (1) revaluation of 
their answer papers, and (2) inspection 
thereof and other documents connected . 
with entries as to their appearing at 
the examinations, held by the State 
Board of Secondary and Higher Secon- 
dary Education, hereinafter referred io 
as ‘the Board’, in or about the month of 
March, 1980, in accordance with the Ma- 
harashtra Secondary and Higher Secon- 
dary Education Boards Act, 1965, here- 
inafter referred to as ‘the Act’, and the 
Maharashtra Secondary and Higher Se- 
condary Education Boards Regulations, 


-1977, hereinafter referred to as ‘the Re- 


gulations’. 

2. Narration of facts of Writ Peti- 
tion.No, 1906 of 1980 will be enough to 
appreciate the points raised before -us, - 
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. The petitioner appeared for the 12th 
Standard. Examination in: the month of 
March, 1980 from Ram Narain-Ruia Col- 
lege, Bombay, with Science subjects, as 
his optionals. He claims to have had a 


very brilliant career and had intended’ 


to go for medical course. However, con- 
trary to expectation of passing. the Ex- 
amination with distinction and securing 
90% marks; he was, to his shock, declar- 
ed to have merely “passed” on 2nd June, 
. 1980, with only 171.17 per cent marks 
He was shown to have secured. 80 marks 
out of 100 in Chemistry, 74 out of 100 in 
Mathematics and Statistics, 75 out of 
100: in Physics and 77 out of 100 in Bio- 
' logy. He does not make any grievance 
about his’ 47 and 68 per cent. marks re- 
spectively in Hindi and English He 
claims to have answered all the ques- 
_ tions corréctly, admitting of no deduc- 


tions on any count; and had earlier se- ` 


cured 19 marks out of 20 in practical 
tèst of Physics and Biology. He attri- 
butes lower percentage of marks to 
some manipulation, mischief or some 
mistake, ` 


3. The. petitioner’s father applied for 
verification on 3-6-1980, in the three Sci- 
ence, subjects in terms of Regulation 
No. 104 of the Regulations and paid 
Rs. 30/- towards the same. Under a 


cyclostyled reply, he was informed that - 


no mistake was found on verification: 
The petitioner’s father thereupon asked 
for inspection of the ‘answer books for 
verifying if any mischief was played 
with the petitioner’s papers to frustrate 
the contemplated verification. This was 
denied indicating the. same to be imper- 
missible presumably under Regulation 
104 (3): The results 
equally shocked several ‘other examinees 
and their parents who also made iden- 
tical applications’. There was a general 
feeling of sòme ‘foul play’ and the sus- 
picion that a few students in collusion 
with some members of the staff -had 
tampered either’ with seat numbers writ- 
ten on the answer books or with supple- 
mentaries,.or the marks written on the 
answer books. 

4. Notices before admission were 
issued tothe Board ina few ofthe cases 
to verify what the position is. Mr. C. R. 
Dalvi, a learned Advocate of this Court, 
‘ appeared for the Board at that stage in 
response thereto and had even brought 
some answer books of the students in 
compliance with the order of this Court, 
to impress upon us how elaborate pre- 
cautions were taken by the Board aga- 
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inst possible errors in the system.. ' An 

affidavit explaining the procedure was 

also filed on behalf of the Board in this 

case at our instance. When, however, 

one Savkars Writ Petition No. 1716 of- 
1980 was taken- up for hearing on 23-8- . 
1980, Mr. Dalvi informed this Court that 
he was declared to have passed, though 
he was'earlier declared to have failed 
and -no mistake- was claimed to have 
been detected at the time of verification. 
In the'case of Asha Bhaskarraj Saxena, 
Writ Petition No. 1838 of 1980 also the 
petitioner was declared to have secured 
60 per cent marks in Mathematics. after. 
rule in her petition was granted, though 
she was earlier declared to have’ secured 
only 36. per cent marks and no mistake 
was detected even when the paper -was 
verified on her application. A former 
Chairman of the Poona Board was found 
to have made a startling disclosure in 
his talk’ in the “Chakravyuvh” program- 

me of the Television to the effect that 
some students were found in the past 
to have tampered with the séat numbers 
on the answer. papers to the, prejudice 
of the real examinees, _ Leave to amend 
the petition was ‘granted to enable the 
petitioners to plead these facts, Rule 
was granted making it returnable with- 
in a week in view of the obvious urgen- 
cy. lt was agreed that the Board should 
file an additional affidavit in reply only 
in one case to meet the points made 
out ‘after the amendment, 


5. On behalf of the Board, the joint 
Secretary of the Pune. Divisional Board 
has sworn two affidavits. Affidavit in ~ 
reply’ dated 10th July, 1980, was filed 
before the amendment of the petition, 
while the one dated 17th July, 1980, is 
after the amendment. It ïs admitted 
that when Savkar’s answer papers were 
scrutinised by the deponent on his ap- 
plication to this’ Court, his papers were 
discovered to have been tampered with 
to enable other student to pass. off the 
same as his answer papers, The fact of 
the ex-Chairman Bhelande’s ‘interview 
at the. Television is not disputed. Though 
the Board could not admit its version 
as alleged for want of authentic record 
thereof with it, the fact that some students 
had succeeded in the past in passing off 
other student’s paper as their’s by tam- 
pering with the seat numbers is ad- 
mitted. The affidavit gives an elaborate _ 
account how the secrecy of the question - 


paper is observed and how the 
performance of the student at 
the 


examination hal is 


super- 
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vised. and how the answer : papers 
and supplementaries are.checked, ‘or tag- 
ged or sealed and sent .to the examiners 
and how steps are taken by the Board to 
eliminate all possible errors in the pro- 
cess of evaluation of the answer papers by 


supplying model answers and supervis- , 


ing the examiners’ evaluation by the 
moderators to the. extent of 20%. The 
affidavit also indicates how the Science 
subject papers are dealt with differently 
from the non-Science subjects and how 
the examination of the answer papers in 


the Science subjects is undertaken under- 


the supervision of the moderators atone 
centre, Mr. Setalvad placed before- us 
copies of several circulars and orders 


under which’ the procedure: testified in - 


the affidavit is followed. This, no doubt, 
affords protection to the examinees 
against possible errors or malpractices 
so far as it goes. 

6, Though’ at the stage of admission, 
arguments were concentrated “on the 
right of inspection, and Mr. Paranjape 
and a few other advocates restricted 


their petitions to the enforcement of the - 


right of inspection alone, Mr. Apte, Mr: 
Chopda and others pressed for the right 
of revaluation though no applications 
were made seeking such revaluation far 
want of any provision, It is convenient 
to dispose of these petitions by a com- 
mon judgment, We have divided the pe- 
titions in two groups. is’ judgment 
will cover the cases in which right of 
inspection alone is claimed. The common 
question of the application of principles 
of natural justice in both the groups of 
petitions, however,- is dealt with in this 
case only. 

7, It will’ be convenient to take notice 
of a few undisputed features before deal- 
ing with contentions raised. ~ 

1. Admittedly some inferior students 
have succeeded in passing off the answer 
papers of other brilliant students as 
their own, in the past, by tampering 
with number or otherwise, Savkar’s 
case in Writ Petition No. 1716 of 1980, 
being the latest, Verification process as 
above contemplated under Regulation 
104. (1) has failed to detect such mis- 
chiet, 


2. System evolved does not effectively ` 


prevent possible misplacement of the 
supplementary answer books or being 
lessened in the course of their passing 
through several hands. 

3. Cyclostyled answers indicating veri- 
fication of the results, betray casual ap- 
proach and gross negligence in applica- 
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tion of mind which ‘is also: demonstrated 
by the words “if any” in clause (4) of 
the reply meant for verification of sup- 
plementary papérs and fails to create 
confidence in the effectiveness of the 
verification claimed to have been made. 

4. There is no check against possible 
errors in feeding the comiputes on which 
depends the preparation of mark sheets 
and declaration of the results, 

5. Revaluation of 20% of the answer 
books by the moderators does not ade- 
quately ¢fAsure against the negligence, 
casualness and misconduct of the ex- 
aminers in examining the remaining 80% 
of the answer papers. 

6. There is no means of verifying if 
the non-Science subject papers ar 
evaluated by the examiner himself or 
by some unauthorised persons at his in- 
stance, 


8. Mr, Paranjape, Mr. “Apte, Mr. Cho- 
pda, Mr. Vashi and others, the leamed 
advocates for the various petitioners, 
contend that last sentence in clause (1) 
and entire clause (3), of Regulation 104 
of the Regulations is void on three 
grounds: firstly, because, the said clause 
in violative of the principles’ of natural 
justice; secondly, because ‘the clause is 
in’ excess of the Regulation-making 
powers of the Board undér Section 36 
of the Act and, thirdly, because the 
same, is highly unreasonable and the 
Regulation being in the nature of Bye- 
laws, the same is liable to be struck’ 
down on the grung of such unreasona- 
bleness. . - 

9. Now, these Regulations are framed 
by the Board in exercise of the powers 
conferred by sub-section (1) of Sec. 36 
of the Act. The, section empowers the 
State Board to make Regulations, Sub- 
section (1) is couched in the widest pos- 
sible language and empowers the Board 
to make Regulations. “for the purpose of 
carrying into effect the provisions of 
this Act”. Regulation 102 of the Regula- 
tions deals with the publication of re- 
sults. Clause (1} authorises the Divi- 
sional Board to declare the results. 
Clause .(2) empowers the Divisional 
Board to amend such results in such 
manner as shalt be in accordance with 
the Rule and true position in the event 
of discovery of any error, malpractice. 


fraud or improper conduct or other 
matter of whatsoever ` nature, Such 
. power to amend the result. however, 


can be exercised before the expiry cf 
Six months from the date vf the deglara- 
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tion of the results, Clause (3) empowers 
the Board, on the recommendation of 
any Standing Committee, to cancel the 


result of any particular candidate, with-. 


out any limitation of time, if the same 
is found to have been affected by any 
malpractice, fraud or any other impro- 
per conduct of the candidate himself, 
Regulation. 103 provides for supply of 
-mark sheets'to the students on the pay- 
ment of certain. fees through the heads 
of the Junior Colleges, . 


10, Regulation 104 provides-for ‘“veri- 


fication of marks obtained by a candidate 


in a subject”, Clause @ -reads as fol- 


lows :— 

“Any candidate who as appeared at 
the Higher Secondary Certificate Exami- 
nation may apply to the Divisional Se- 
cretary for verification of marks in any 
particular subject. The verification will 
be restricted to (1) checking whether all 
the answers have been examined and 
(2) that there has been: no mistake in 
the totalling of marks for each question 
in that subject and transferring marks 
correctly on the first cover page of the 
answer-book, and (3) whether the sup- 
plements” attached to the answer-book 
mentioned by the candidate are intact. 
No revaluation of the answer-book ot 
supplements shall be done”. 


Clause (2) deals with ‘the manner, limi- 
tation and the fees for such an applica- 
tion for verification, Clause (3) reads a3 
follows: 

“No candidate ‘ shall claim, or be en- 

titled to, (revaluation of his answers) or 
disclosure on inspection of the ' answer- 
books or other documents as these are 
treated by the Divisional Board as most 
confidential’’,. 
Clauses (4) and (5) are ‘consequential and 
it is unnecessary to quote the same for 
the purpose of the points under consi- 
deration. 

11. Coming first to the application of 
the principles of natural justice, the 
same involves two-fold features, The 
first prevents decision by any biased 
and interested ‘mind, It'is agreed that 
this has no application. The second pre- 
vents any one being condemned unheard. 
Mr. Paranjape, and a few other ad- 
vocates appearing for the petitioners re- 
stricted their arguments to its applica- 
tion to the verification process, contend- 
ing that adverse verification result in- 
volves condemnation of the examinees 
and preventing their participation there- 
in is violative of the ` principles of na- 
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tural justice. Mr. Apte, Mr. Chopda and 


“Mr. Vashi, and a few others, in addition 


to this contend that denial of revalua- 
tion to the examinees, dissatisfied with 
the results, also amounts to violation of 
the principles of natural justice. Un- 
disputed right to have the answer papers 
evaluated correctly, according to the 
learned Advocates, include the right of 
(1) verification with the participation of 
the examinee and (2) right of revaluation, 
This alone can according to these advo- 
cates, eliminate all possible errors and 
According to them, the 
failure in examination or . passing with 
lesser marks than expected, affecis 
future career of the examinees and as 
such involves civil consequences. 
Reliance is placed mainly on Maneka 


‘Gandhi v. Union of India, AIR 1978 SC 


597 (paras 56 to 64); Mohinder Singh v. 
Chief Election Commr., AIR 1978 SC 851, 
(para 65) and ees v. Aston Univer- 
sity Senate, (1969) 2 QB 538 (para 16). 


12. These contentions appear to us to 


be devoid of substance for more than 


one reason. To begin with, application 
of the principles of natural justice is 
restricted to judicial and quasi-judicial 
proceedings. With the expanding en- 
croachment of. the administration areas 
in the day-to-day life, the said principles 
also are extended to administrative ac- 
tions involving civil consequences, This 
is what is exhaustively explained by the 
Supreme Court in the passages from 
Maneka Gandhi’s case and Mohindér 
Singh’s -case (supra) relied on before us. 
Cancellation of Maneka Gandhi’s passport 
involved abridgment of her fundamental 
rights under Art. 21 while the procedure 
of doing so without any opportunity to 
have her say, was found to have involv- 
ed breach of Article 14 of the Constitu- 


‘tion of which right to be heard before 
- any administrative act, is held to be an, 


integral part. Abrupt cancellation of poll 
in the midst of counting to the prejudice 
of any succeeding candidate without any 
opportunity to show ‘cause, is held to 
involve civil consequences in Mohinder 
Singh’s case.: These two cases- and other 
eases referred to therein, did not in- 
volve any questioning of the process of 
evaluation of answer papers or determi- 
nation of its being an administrative act 
or its involving any civil consequences. 
13. No case directly involving these 
points was in fact brought to our notice. 
Even the Aston’ University case (1969) 
2 QB 538 (supra) does not extend the pri- 
neiples of natural justice to the assess- 


1981 


ment of students’ academic record..by 
the Board of Examiners. The principles 
were held to apply to the consideration 
of extraneous matters, apart from the 
failure in the examination, at the sub- 
sequent stage. Students expulsion was 
struck down for breach of the principles 
of natural justice to such enquiry at that 
stage, : 

14. Secondly,. declaration of a student 
merely to have ‘passed’ at the examina- 
tion without any distinction and award- 
ing lesser marks than expected, by itself 
does not involve his condemnation in 
any manner. Examinations are, no 
doubt, aimed at judging the calibre of 
the examinee, which is assumed to have 
been reflected in His performance in the 
answer-books. The evaluation of answer 


papers thus forms the heart of this pro-. 


cess, all other processes-from the stage of 
setting the question papers to the stage 
of declaring results, including the veri- 
fication process under Regulation 104, 
being merely ministerial ‘and ancillary 
to the main process of such evaluation, 
Examinee is entitled to have his ‘papers 
correctly’ and properly evaluated, which 
right can be spelt out from the very 
power and function of holding axamina- 
tions entrusted under. the Act to the 
Board. Importance of this right, statu- 
torily conferred, can hardly be under- 
estimated. It is the passing in this ex- 
amination with distinction, that. opens 
up doors for better equipments and 
future prospects in the life, including the 
ability to follow any avocation or pro- 
fession of one’s choice. ` 


15. This right to get the papers eva- 


luated properly however, cannot in- 
clude any right to pass the examination 
or pass with distinction, it being a 


matter of mere expectation and hope 
depending on ones correct. or inflated 
motions of his own calibre, Passing in 
‘\the examination can never be a matter 
of right, as there does not exist any such 
right, Result of the examination must 
necessarily depend on the subjective 
evaluation by the examiner of the ob- 
jective performance of the examinee, 
which in turn must depend necessarily 
on his. merits. Mere adverse evalua- 
tion cannot involve his condemnation 
any more than the objective declaration 
of the worth of the gold piece by the 
experts therein. Mere such adverse re- 
sults cannot involve any invasion of ex- 
aminee’s rights as such, though results 
brought out by fraud, ineluding the 
show of evaluation may affect or impair 
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the same right. The right to assessment 
of paper should not, therefore, be mis- 


_taken for any non-existent right to pass 


in any examination. Mere possibility of 
the adverse effects of such results can- 


‘not convert this mere expectation into 
any. right, 
15A. Thirdly, the evaluation of 


answer papers cannot be said to be an 
administrative act in any sense of 
term, It neither involves any ‘lis’ as 
such, or any dispute, nor any judicial, 
quasi-judicial or even administrative 
process of any kind whatsoever, It is 


The process does not admit of any dia- 
logue, discussion, arguments, explanation, 
hearing or participation of any other 
person than the examiner. It is rightly 
considered inadvisable to permit the ex- 
aminee to have any contact with the ex- 
aminers.. Identity of the examiner is 





‘always considered to be a closely guard- 


ed, secret to prevent possible malprac- 
tices, the need of which can be hardly 


said to be open to doubt, Evaluation is 
_thus 


t a one-man job necessitating un- 
divided concentration, All this prevents 


‘application of principles of natural jus- 


tice, 


16, The amd Advocates themselves 
did not claim any right of participation 
at the initial stage of evaluation or pre- 
paration of result sheets. Right of re- 


_ evaluation and participation is claimed 


only after results are found to be ad- 
verse to the examinees, It is difficult to 
discover any rational basis for claim- 


‘ing participation ‘at the stage of verifica- 


tion, when no right is found to be claim- 


‘able at the initial calculations and pre- 


paration of mark sheet, It is also not pos- 
sible to see how’ the right of revalua- 
tion can be founded on the principles of 
natural justice. 


17. Mr. Paranjape conceded that. the 
process of verification. involves ministe- 
rial function. He, however, contends that 
the same is of administrative nature 
which attract the principles of natural 
justice. The contention appears to us to 


‘be untenable. The administrative action 


involves the process of decision making, 
affecting the rights and use of discretion 
and judgment in its implementation, On 
the other hand, essence of any ministe- 
rial function is that its discharge “in- 
volves no element of discretion or inde- 
pendent judgment” (see p. 70 under the 
heading “Ministerial”, Chapter 2, ‘Clas- 
sification of Functions’ of de Smith’s 


thel. 
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Judicial Review of Administrative Ac- 
tion, Fourth Edition,. dealing with dis- 
tinguishing features of legislative, admin- 
istrative (or executive), judicial (or quasi- 
judicial) and ministerial functions, The 

erification process contemplated under 
‘Regulation 104 (1) does not involve any 
\decision or use of discretion.) It is essen- 
itially .a ministerial process and cannot 
attract the principles of natural justice. 


18. Mr, Setalvad, the learned advocate 
appearing for the Board, drew our: at- 
tention to several instances in -which 
principles of natural justice are held in- 
applicable to the assessment of experts. 
‘The case of Mohanlal v. Vipanchandra, 
AIR 1962 Guj 44, is illustrative of this. 


19. Even if it is assumed that the eva- 
uation process involves ahy civil’ conse- 
quence, every evil consequence cannot 
amount to civil consequence, The divid- 
ing line between the concept of 
consequences” and “evil consequences” 








mistaking the one for the other. 
is a large area of even administrative. 
action involving.such adverse effects on 
monetary benefits, immediate or future 
prospects, stdtus and hardships to which 
principles of natural justice are held. in- 
applicable. It is well settled that these 
principles do not ‘apply to the termina- 
tion of vrobationer’s service on finding 
him unsuitable, or compulsory retirement 
of public servant in public interest . to 
eliminate “dead wood” in accordance 
with the valid rules in force. The said 
principles are inapplicable even'to the 
cancellation of examination results on 
discovery .of malpractices and holding 
fresh examination, involving loss of 


benefits to the successful candidates (See‘ 


Bihar S. E. Board v. Subhas Chandra, 
AIR 1970 SC 1269) and also to the rever- 
sion of the officers from the officiating 
promotions on ‘deleting their names from 
the select list in which the same were 
included earlier, 
on the appraisal of their service records 
~ by the Selection Committee (See Union 
of India v. M. L, Capoor, AIR 1974 SC 
87). 


20. In Capoor’s case (supra), Beg, J 
‘held this process-of selection by evalua- 
tioņ of service record, to be akin to the 
assessment of the candidates at examina- 
tion and observed (p. 92) 


“Candidates are not expected to sit in 
judgment over evaluations of their own 
merits and of others. The ‘Cult of the 
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Quasi’ as it has been derisively called: by 
those who are skeptical of its extensions 
beyond certain’ reasonable and practical 
limits, cannot be carried to such absurd ` 
lengths as to make it necessary for can- 
didates.at an examination to put forward 


.their own assessments. of their own 


merits as against- those of rival candi- 
dates,” 


This is sane iifistrative of how “adverse 
effects”: “evil consequences” test ls 


- not eee in such matters, 


21, Mathew, J., affirmed the same, in 


‘his concurring judgment, in the follow- 
ing pithy words (page 104). 


“On a balance of all the felevant 
factors, I do not think it expedient ‘to 
extend the horizon’ of natural justice in- 
volved in the audi alteram partem ‘rule 
to the twilight zone of mere expecta- 
tions, however great ‘they might be”. 

22, Now, the right of the public ser- 
vant, of being considered for promotion ` 


and selection, is a fundamental right, be- 


ing the part of ‘the right to equality be- 
fore. law, guaranteed under Article 14 of 
the Constitution, while right to correct . 
evaluation of the answer papers is the 
creature. of the statute’ under which 
examinations are held. If principles of 
natura] justice are liable to be excluded 
from the evaluation of merits _ affecting 
fundamental rights, the same cannot be 
held to be applicable to evaluation of 
papers affecting incidentally merely a 
statutory right. ‘We have, therefore, no 
hesitation in, rejecting -the arguments 
based on the supposed violation of prin- 
ciples of natural justice. 


23. This is- not to mean that “fair 


. play” is eliminated from either of these 


processes of evaluation or verification or 
that arbitrary and capricious acts of the 
examiners or the Board’s officers are im- 
mune from any interference. The same 
are liable to be struck down as void and 
invalid by this Court, even if remained’ 
undetected, through- ‘the machinery de- 
viséd by the Board. No, public servant: 
can afford to act so arbitrarily or capt 


iously under a system governed by rule! 


of law, That it is also part of the prin- 
ciples of natural Justice, by itself can- 
not attract wider incidents of the said 
principle. 

24. Mr. Chopda contends that some of 
the questions in Chemistry paper of his 
client admit only of one word answers 
and evaluation thereof cannot but be | 
arbitrary when zero marks are recorded 
against the said answers. He, therefore, 
contended that his participation in the 
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verification and evaluation of the paper 
in the event of his allegation being found 


true, is indispensable. A student-can be’ 


presumed to be aware, what answers he 
had recorded or whether such one word 
answer is. correct or.incorrect. It is diffi- 
cult to see how participation is indispen- 
sable. But such evaluation may 


amount to no evaluation if the allega- - 


tion is true and the student. is confident. 


25. As to the invalidity of clause (3) 
of Regulation 104, Mr, Paranjape con- 
tends that prohibition against inspection 
of the answer papers does not serve any 
purpose of the Act. The clause, accord- 
‘ing to him, is void, being ultra vires of 
the regulation-making power of the 
Board. He further contends that such 
prohibition, even if held to be intra 
vires, is stil] void because of its being 
unreasonable. According to him, subordi- 
nate legislation, by any statutory body 
like a Board, is in the nature of Bye- 
laws and is liable to be struck down as 
invalid if found to be unreasonable. Mr. 
Paranjape relied on the Division Bench 
judgment of ‘this Court reported in the 
case of Sophy Kelly v. State of Maha- 
rashtra, 69 Bom LR 186: (AIR 1968 Bom 
156) in support of his contentions. — 


26. The ratio of Sophy Kelly’s case 
does support him on all the three points. 
This Court struck down clause (8) of 
Regulation 49 of the Board’s then exist-* 
ing Regulations framed under Section 38 
of this very Act. That the present Regu- 
lations were substituted in 1977, after 
the amendment of. the Act in the said 
year, does not make any difference to 
the point: Clause (8) of Regulation 49 
made it obligatory on the Heads of the 
Secondary Schools to send their stu- 
dents’ applications for. appearing in the 
examination, without regard to whether 

_ Students’ academic performance justified 
it or not. The Heads of the Schools com- 
plained that this impaired standards of 
education of their institution. The Court 
‘held that clause (8) of Regulation 49 was 
‘ultra ‘vires: of the Board’s Regulations 
making power under Section 3@ of the 
Act and also invalid on the ground -of 
its being unreasonable, 


27. To take up first the contention as 
to the clause being, ultra vires, it will 
be convenient to leave out of considera- 
tion the prohibition against revaluation 
in the clause, and the last sentence of 
clause (1) of Regulation 104, which is 


. being dealt with in. other group of cases. 


This ‘discussion is-restricted to the vali- 
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dity ‘of the prohibition: against inspection 
of answer papers ` and other documents 
and the confidentiality on which the pro- 
hibition is claimed‘ to have been impos- 
ed. The sole question is if such a prohi- 
bition -against inspection serves any. of 
the purposes of the Act. Regulation 104 
is a, part of the Regulations framed to 
effectuate the powers of the Board of 
holding the examination, Section ‘18 and 
19 deal with such powers of the State 
and the Divisional Boards, This question 
cannot be decided in.the abstract. The 
glaring deficiencies found in the working 
of the system adverted to earlier in 


. paragraph 7, in spite of efaborate pre- 


cautionary measures against the possible 
lapses detailed in the affidavit in 
reply, and the far reaching implications 
of the said deficiencies on the future of 


‘the examinees, shall have to be borne in 


mind in this context. The nexus or ab- 
sence thereof, between the purposes of 
the Act or the purpose of the examina- 


` tion and the prohibition against inspec- 


tion in the impugned clause, can be dis- 
covered only by reference to these fact- 
ors. The examinee is the\person affected 
by miscalculation of totals, omissions to 
examine any answer, misplacement . of 
the supplementaries of the answer books 
and misplacement or tampering with the 
said record. in any.manner, if any. Ad- 
verse, _result creates suspicions in his 
mind’ about the possible errors-in the 
system and his claim to inspection against 
this background must be held to be rea- 
sonable and calculated to subserve the 
purposes of the examination as also the 
overall purposes of the Act. This enables 
him to verify if his suspicions are ill or 
well founded. Existence of some over- 
riding factors alone can HY denial of 
his claim.. 


28. The confidentiality is claimed to 


`- have been based in ferms of the clause, 


on ‘some decision by the Divisional 
Board. Firstly, the Act or Regulations do 
not authorise. the Divisional Board to 


- treat any answer papers or documents 


connected with it-as confidential, No copy 
of any such decision of the Divisional 
Board is filed nor its existence is advert- 
ed to in the affidavit in reply with any 
particulars nor any attempt is made to 
explain when and why the Divisional 
Board recorded any decision to that ef- 
fect.. In the absence of indication of the 
existence of any decision as to confi- 
dentiality or the basis thereof, it is dift- 
cult, to hold that it serves any purpose 


of the Act in any manner, 
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.29. No other rational basis for such 
confidentiality is disclosed in the affidavit 
nor is it suggested at the hearing nor 
was any attempt made to explain which 
purpose of the Act it is intended to sub- 
serve, All that: Mr. Setalvad could urge 
in defence is that such documents have 
always been considered as confidential, 
and students or others are uniformly de- 
nied access thereto. Such confidentiality 
cannot be found to be serving any pur- 
pose of the Act merely because it was 
acquiesced in the past or accepted with- 
out challenge, . 


30, According to Mr. Setalvad, auth- 
ority to treat. these documents confiden- 
tial is implicit in the very power to hold 
examination itself, it being necessary to 
secure effective achievement of the pro-. 
cess, This is too broad a statement to ad- 
mit of any scrutiny. No such power can, 
however, be implied unless its indispen- 
sability is demonstrable for conducting 
the examination. Indispensability of 
treating, the question papers, and names, 
of the question setters and examiners, 
confidential, up to a certain stages. can 
easily be appreciated. Their premature 
disclosure or exposure may defeat the 
purpose of examinations and make a 
mockery of its very conception. It ia, 
however, difficult to see any purpose of 
continuing to keep them confidential at 
any rate after the declaration of the re- 
sults, . i 


31. The disclosure made by the ex- 
Chairman about „the past instances of 
Students having passed off some other's 
‘papers as theirs by manipulations and 
repetition thereof in Savkar’s case dur- 
ing this year, have not unnaturally ex- 
`ercised the minds of students and their 
parents and shaken their confidence in 
the efficacy of the system in ensuring 
fair results. These instances could not 
have happened without passive or active 
complicity of the staff of the Board. 
Examinees carry inflated notion to some 
extent or the other, about their ability, 
calibre, or actual performance and they 
invariably blame the examiners or the 
administration for their adverse results. 
Such instances and the inevitable exag- 
gerated accounts thereof, only make their 
such feelings and beliefs stronger. caus- 
ing damage to public faith in-the system. 

32, The strength of the students is 
growing from year to year with tremen- 
dous increase in the burden’on the sys- 
tem, while overall reputation of efficiency 
of administrative set up; in all fields, is 
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generally on wane for various reasons. 
Actual instances of errors may be very 
few and may not justify running down 
or condemnation of the system -as a 
whole. In fact the Board has given an 
account of the elaborate precautions 
taken from the stage of setting up of 
question papers to the stage of declara- 
tion of results and their verification, But 
the glaring deficiencies thereof demon- 
strated in para 7 above, and the far- 
reaching adverse implications thereof to 
the fate of the examinees and the confi- 
dence of the public in the system, neces- 
sarily go to pinpoint the inadvisability 
and impracticability of treating these 
documents confidential any more, Such 
confidentiality rather than serve any 
purpose of the Act, actually tends to de- 
epen the suspicions and goes to impair 
the confidence in the efficacy of the sys- 
tem to achieve the purpose of the Act. 

33, On the other hand, access of the 
student to the answer books would en- 
able him to verify (1) if the papers are 
his own, and - (2) supplementary answer 
papers are duly tagged, and (3) all an- 
Swers are evaluated and (4) totals are 
correct, and (5) marks of his practicals 
or internal assessment are included 
therein, and (6) his adverse results 
are not due to any error or: manipula- 
tions, This will at once not only make 
the verification process under Regulation 
104 (1) effective and real, but facilitate 
Board’s exercising its powers. to trace 
errors and malpractices and. amend thej - 
result preventing frustration of the stu-]’ 
dents. The purpose of the Act can be 
served thus better by permitting inspec- 
tion than by preventing it. In other 
words, the confidentiality, rather than 
serve any purpose of the Act goes to 
defeat it firstly by making the function- 
ing of the system dependant entirely on 
the staff and, secondly, by making pro- 
cess under Regulations 102 (3) (4) and 
104 (1) ineffective for want of assistance 
of the examinee himself. Section 36 of 
the Act does not authorise making of any 
such Regulation. Clause (3) of Regula- 
tion 104 prohibits disclosure and inspec- 
tion of answer papers and other docu- 
ments. This.is thus in excess of the re- 
gulation making powers of the Board, 
and is therefore liable to be struck down, 
as ultra vires, . 


`34. The question then is: Is the im- 
pugned . clause unreasonable and also li- 
able to be declared ‘invalid on: that . 
ground. Three: points arise for considera- . 
tion. Firstly, whether ‘Regulations: amount. ` 
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to -bye-laws ‘and, secondly, whether bye- 
laws can be declared to be invalid on 
the ground of the unreasonabless and, 
thirdly whether the impugned clause (3) 
of Regulation 104 is in fact so unreason- 
able. It is held in Sophy Kelly’s case 
(AIR 1968 Bom 156) (supra), as seen 
earlier, that Regulations of this Board 
. amount to bye-laws and bye-laws are li- 
able to be struck down as invalid, if 
found to be so unreasonable. We have 
also exhaustively discussed the infirmi- 
ties of this clause, while holding the 
same to be ultra vires. A rule or Regula- 
tion found to be so ultra vires may not 
necessarily be also unreasonable. The 
impugned clause, however, is found .by 
us to be defeasive of the corrective 
‘(powers of the Board under Regula- 
tions 102 and 104, and right of verifica- 
tion under Regulation 104 (1) as also de- 
structive’ of the confidence of public in 
the efficacy of the system, Unreasonable- 
ness of the clause is thus writ large on 
the face of it. Clause (3) of Regulation 
104 is, therefore, liable to be struck down 
even on this ground also, 


. 35. Mr. Setalvad, however, contends 
_ that ratio in Sophy Kelly’s case (AIR 
1968 Bom 156) is no more a good law. as 
it. has been impliedly overruled. by the 
judgment of the Supreme Court in the 
case of the Trustees of the Port of Mad- 
ras v. M/s, Aminchand Pyarelal, AIR 
1975 SC 1935, hereinafter referred to as 
Trustees case. According to Mr..Setalvad, 
Trustees case is an authority. for the pro- 
position that these Regulations cannot 
“amount to bye-laws and cannot be . de- 
clared as void on the aes of unrea- 
sonableness, ; 

- 36. In the trustees case, 
an “Order” prescribing the "scale of 
rates” by the Trustees of the Madras 
Port Trust, was in dispute. Sections 42 


validity of 


to 43A of the said Act empowered the 


Trustées to so prescribe such rates, and 
the conditions in which to impose the 
said rates, for handling the goods of the 
importers at the Port and extending go- 
down facilities for their goods, till the 
clearance’ thereof by the Customs Auth- 
orities for transport to their own place. 
The Madras High Court struck down the 
‘order’ as invalid holding, firstly, that the 
same amounted to bye-laws and,. second- 
ly, that the rates fixed thereunder were 
unreasonable and, therefore, void and, 
thirdly, the. same were also ultra vires 
of the ‘scales fixation’ powers of the 
‘ Trustees under the said sections. 
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37. The Supreme Court reversed these 
findings of the High Court, though the 
dismissal of the suit was upheld on quite 
a different ground, The Supreme Court 
held that the order prescribing scale of 
rates did not amount to bye-law — first- 
ly, because Sections 42 to 43A of the Act 
contemplated power to fix rates and not 
to make any bye-laws, as, such power 
was expressly conferred on it under Sec- 
tion 95 of the Act, by reference to the 
subjects excluding such “scale of rates” 
and, secondly, ‘because the impugned 
“order” did not conform with the attri- 
butes and the concept of the Bye-laws 
defined by Lord Chief Justice Russel in 
the case of Kruse v. Johnson, (1898) 2 
QB 91 at pp. 98, 99, quoted by Halsbury’s 
Laws of England, 3rd Edition, Volume 
24, p. 510, According to the Supreme 
Court, prescribing of scales of rates for 
services to be rendered at the Port Trust 
did not amount to bye-laws as it did not 
involve making of any.‘Ordinance affect- 
ing public or some portion thereof, im- 
posed by some authority clothed with 
statutory power, or ordering something 
to be done or not to be done accompani- 
ed by some sanction or penalty for tts 
non-observance” conceived under the said 
definition, - 

38. Mr. Setalvad drew our attention 
to Section 38 of the Act which separate- 
ly empowers the Board to frame the bye- 
laws on points enumerated therein, and 
emphasised how the power of the Board 
under Section 36 is restricted to framing 
Regulations on items enumerated therein, 
as distinguished from bye-laws. Relying 
on Trustees case (AIR 1975 SC 1935), it 
is “urged” ‘that Regulations framed un- ' 


‘der Section 36, cannot amount to bye- 


laws, because the same ‘are not framed 
under Section 38 and also because the 
same do not stand the test laid down by 
Lord Chief Justice Russel and approved 
by the Supreme Court. 

39, On careful analysis of the-judg- 
ment of the Supreme Court in Trustees 
case (AIR 1975 SC 1935) and the one of 
this Court in Sophy Kelly’s case (AIR 
1968 Bom -156), we are satisfied that the 
former does not overrule the latter even 
impliedly. Firstly, observation of any 
Court as to the concept of bye-laws or 
any other principle, howsoever weighty 
and binding can never amount to statut- 
ory definition thereof. Secondly, the con- 
cept of bye-laws- enunciated by Lord 

Chief Justice Russel in his judgment in 
Kruse case (1898) 2 QB 91 _ cannot, and 


in fact is not, intended ` to be exhaustive. 


- 
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This. is made clear: by the Lord Chief 
Justice himself in the qualifying clause 


preceding to the passage quoted. by Hais- 


bury and. referred to in the opening part 
of para 22 of the Supreme Court judg- 
ment in Trustees case; This. Court has 
fully : quoted the ` passage in Sophy 
- Kelly’s case which reads- as follows: > 
HalenA bye-law, of the class we are 
here considering, I take to be an; ordi- 
nance affecting the public, or some por- 
tion of the public, imposed by some 
authority clothed with statutory powers 


ordering some thing to be done'or not 


be done, and accompanied by some 
sanction’ or penalty for its non-observ-. 
ance.” 
However, the preceding qualifying clause 
saying “bye-law of the class we are here 
considering, I take to be” of the said pas- 
sage, is inadvertently omitted from Hals- 
bury’s Volume ` itself while quoting “the 
judgment from Kruse’s case (supra). 
These words indicate how the concep- 
tion of bye-laws ` defined by Lord Chief 
Justice is restricted to the bye-laws 
. framed ‘by Local Authorities such as 
County Councils in, England or 
‘Municipalities `: in India to. .whom 
the regal powers of the State are in- 
variably delegated. The same obviously 
cannot apply to the bye-laws of other 
statutory Corporations and other bodies 
. whose functions essentially differ’ from 
the functions of the Local “Authorities. 
Omission of this qualifying clause can- 
‘Not make any difference to the facts and 
the point arising in the Supreme Court, 
as the Port Trust is also a ‘local ' author- 
ity’ in the same manner as any County 
Council or’ Municipality ‘can be under 
Section 3 (31) . of the. Central General 
Clauses Act, 1897. The conception. of the 
_ bye-law of the County Council may not 
be different from the bye-law of any 
local authority such as Port Trust, The 
same cannot, however, be true of several 
statutory corporations and Boards, .such 
as the School Board herein brought into 
. existence under recent enactments in 
India, for carrying out several purposes 
and discharging function in regard there- 
to, which could be different in nature 
and quality from the one discharged by 
any local authority. Whether Regulation 
of such Corporation amounts to bye-lew, 
did not fall for consideration in `. the 
Trustees case, which by itself is enough 


to make its ratio inapplicable to the pre- 


sent case. 
40. Secondly, it is a moot point if an 
order merely fixing scale of -rates with 
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relevant conditions for their application, 
amount to statutory. .or ‘non-statutory 
rules or bye-laws, The. Supreme Court 
was fot called upon tå consider: it ‘fom 
this point of view.. 


41, Thirdly, the eustean case (AIR 
1975 SC 1935) does not lay down that, 
bye-laws can never be struck down on 
account of their unreasonableness. Mad- 
ras High Court decision to that effect. 
was overruled on finding that it was mis- 
led, by the word “demurrage” in Sed- 
tion 42 (d), into assuming that all the 
scales of rates were in the nature of de- 


murrage’ and, therefore, penal, in total 


disregard of the dominant service ele- 
ment involved therein. Finding in Sophy 
Kelly’s case (AIR 1968 Bom 156) or n 
the , present case does not suffer © from 
any such infirmity, 


42. -In Sophy Kelly’s. case (AIR 1968 © 
Bom 156) this Court distinguished the 


„statutory rules framed by the- Govern- 


ment: under its Rule-making powers dele- 
gated. for. implementing the Legislative 
policy, and the non-statutory rules by 
Boards or. 
other bodies in pursuance of the statut- 


ory ‘powers to that effect to carry out 


the purposes for which they are created. 
It is their such character and not the 
nomenclature of Regulation or Bye-Laws 
that counts. An earlier judgment of this 
Court in the case of “Mulchand Gulab- 
chand v. Mukund, 54 Born LR 285: (AIR 
1952 Bom 296), was relied on ‘to hold 
that such ;non-statutory rules were amen- 
able to wider scrutiny of the Court. This 
Court also relied on the -definition of the 
word “Bye-law’’' in Odgers'on the -Com- 
mon Law and the observations of Lind- 
ley, L. J. in London Association of Ship- 
owners. and Brokers v. London and India 


Docks Joint. Committee (1892) 3.Ch 242, 


to equate the Regulations framed by a 
Corporate Body with the Bye-laws, This 
is how this Court held that the impugn- 
ed Regulation 49 (8) therein amounted to 
-ye-law and also that. the same was 
unreasonable, . 

43. Thus the question. whether Regu- 
lations, of a Statutory Body like the 
Board other than the local authority, 
amount to bye-laws or not cannot be 
decided by the test laid down by the 
Supreme Court in Trustees case (AIR. 
1975 SC 1935) while holding that “Scales 
of. rates’ framed by a local authority 
such as the Port Trust were not such 
bye-laws. Ratio of Sophy Kelly’s case 
(AIR 1968 Bom 156) on this point, direct - 


1981 


ly dealing with the earlier Regulations 
of this very Board and.based on weighty: 
precedents, still, holds good. The bye- 
laws of even local authorities are liable 
tö be struck. down on account of their 
being’ unreasonable 
Trustees case, if the same stand the test 
laid down by Lord Chief Justice Russel 
and quoted with approval in second part 
of para 23 of the said case at page 1942. 
This Court relied on the relevant por- 
tion of the same passage at- page 201 m 
Sophy Kelly’s case to hold Regulation 49 
(8) to be unreasonable, .Sophy Kelly’s 
case is not thus overruled even op this 
point. Clause (3) of Regulation 104 in 
this case suffers from still worse infir- 
mities discussed earlier. Our reasons are 
. not based on any misconception ds in 
the Trustees case’ It is true that the 
Board is as representative _ autonomous 
body as the Port Trust is and its regula- 
tion-making powers under Section 36 of 
the Act are different from the bye-laws 
making powers under Section 38. Both 
such features present in Trustees case 
‘are not held to be conclusive 
case, the same being few of the many 
determining factors in Trustees case. 
Sophy Kelly’s case is based on distinc- 
tion between statutory Rules and other 
Rules in respect of which Court’s scruti- 
nising powers are held to be larger. This 
aspect of the matter also remains un- 
touched in Trustees case. The Trustee’s 
case no doubt lays down that a bye-law 


cannot be held to be ultra vires merely’ 


because the Court considers the same to 
be unnecessary, This is not why Sophy 
Kelly’s case held Regulation- 49 (8) to pe 
ultra vires. We hold clause (3) of Regu- 
lation 104 to be ultra vires, not bécause 
it is unnecessary, but because it does not 
serve any purpose and is rather defea- 
sive of the same. The Trustee’s case thus 
cannot be said’ to have overruled the 
ratio of Sophy Kelly’s case (supra). ; 
44, Following the ratio of Sophy Kelly’s 
case (ATR 1968 Bom 156) we hold that 
Regulations 102 and 104 of the Regula- 
tions amount to Bye-laws and the said 
Bye-laws are liable to be struck down’ 
in view of the same being unreasonable. 
We uphold the contention of the peti- 
ioners and declare clause (3) of Regula- 
tion 104 as being unreasonable to the ex- 
tent to which it prohibits disclosure and 
inspection of the answer books and other 
connected documents on the ground of 
confidentiality. 

45. Mr. Setalvad contends that in- 
validation of sub-clause -(3) of Regula- 
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tion 104 by. itself cannot: entitle the exa- 
minee to claim inspection of papers in 
the absence of any positive provision en- 
abling. him to ‘so inspect. This. conten- 
tion is plausible. The Board’s obligation 
to- hold. examinations and make incidental 
arrangements therefor, and examinee’s 
right to appear at the examination and 
get the papers evaluated properly are 
all, no doubt,.the creatures of the Act 
and the Regulations framed thereunder. 
The remedies for the -redressal of the 
grievances arising out of the various 
examination processes shall have to be 
traced in the Act and Regulations them- 
selves. This would be so, no doubt, 30 
far as it — 


46. however, do not think that 
mere Ma of any positive provision 
for inspection can be decisive, of exam- 
inees’ claim thereto, The Board itself ıs 
conscious of the fallibility of its system, 
as the fallibility of any other human 
system, and the possibility of the inad- 
vertent or deliberate errors and mal- 
practices, It has, therefore, provided cor- 
rectives against such errors in Regula- 
tions 102 and 104. Right of verification 
and power of correction of the results, 
conferred under these regulations, must 


‘ be assumed to have been intended to be 


effective. Experience of a few years, how- 
ever, has revealed. several deficiericies in 
the "functioning of the system and de- 
monstrated how the said system of verj- 
fication and powers of correction can be- 
come ineffective. Entire reliance on the 
Board’s administration even for the’ min- 
isterial part of these functions may re- 


.duce these provisions to a dead letter. 


These rights and powers can be better 
effectuated by enabling the examinee him- 
self to have inspection of the papers. 
Such a right indeed is implicit in the 
Tight of verification. The power .to cor- 
rect the errors and amend result con- 
templated under Regulations 104 and 102 - 


‘also imply an obligation to facilitate trac- 


ing of such errors and malpractices and 


‘provide effective machinery for their de- 


tection. This includes an implied obliga- 
tion to give inspection of the answer 
papers to the: interested person such as 
the examinee. The malpractices involve 
in passing off papers written by one as 
that of others and manipulations -and 
tampering and the frauds involved there- 
in cannot be effectively detected and 
remedied unless, among others, the exa- 
minee himself is enabled to inspect the 
answer paners. This is indispensable even 
for verifying the claim as to the presence 
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jor absence of any examinee. The right of 
inspection thus is the integral part of 
right of verification and obligation to 
trace and correct the errors as implied 


in Regulations 102 and 104, Doctrine of 
implied power and obligation and right 


jand duties make up for the absence of 


positive provisions. 


47. It is true that such right of inspec- 
tion does not seem to have been recog- 
nised under any system of examinations 
in India and its recognition is bound Lə 
unsettle the age old practice followed and 
notions entertained. The decision is bound 
to have effects on examination in seve- 
ral other fields, apart from the one con- 
templated by the Board or Universities. 
Consequences on administration also are 
bound to be far-reaching, necessitating 
setting up some additional machinery, 
and may prove to be timé consuming and 
expensive. We, however, find that such 
right of inspection has now become in- 
dispensable for effectuating the underly- 
ing purpose of examination. None of 
these considerations appear to us ‘to: be, 
therefore, relevant, 

48. Mr. Setalvad drew ‘our attention 
to the wide opportunities of manipula- 
tions and malpractices to which produc- 
tion of ‘answer papers for inspection may 
open. Such possibilities cannot be denied 
indeed. But such possibilities and need 
for safety and Security and preventing 
of malpractices cannot by itself justify 
absolute confidentiality and denial of in- 
spection, Such inspection can be subject- 
ed to reasonable conditions necessary to 
ensure preservation of answer papers, 
their ‘safety and prevention of mal- 
practices, This can also be subjected to 
payment ‘of incidental charges to avoid 
additional financial burden on the Board 
to which also our attention was drawn, A 
balance can be struck between the com- 
peting claims of the examinees and the 
administration. The Board can also con- 
sider if the verification process itself can 
be carried on in the presence of the stu- 
dents, and officer and moderators stand- 
ing under effective security arrangement, 
to avoid waste of time and make verifi- 
cation more effective and meaningful. 


49, It was faintly suggested that stu- 
dents are bound by the regulations, hav- 
ing offered themselves for examination 
under the same with the knowledge of 
their implication. Suffice it to say that 
the impugned clause will be deemed to 
be non-existent once it is found to be 
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Any- question of its 
on the students cannot 


void by the court, 
being binding 
really arise, 

50. Prayers in the petitions are very 
wide, and cannot be granted in their en- 
tirety. We declare clause (3) of Regula- 
tion 104 to be void to the extent lo 
which it denies claim for disclosure and 
inspection and strike down the portion 
of the rule reading “or disclosure or in- 
spection of the answer-books or other 
documents as these are treated by tha 
Divisional Board as most confidential.” 
We direct the Board to give inspection of 
the answer- -papers ` asked for and take 
consequential action under clauses (4) 
to (6) of the Regulation 104 when found 
necessary. 


51. We accordingly make the rule ab- 
solute as above; in Writ Petition No. 1996 
of 1980 and also in Writ Petitions Nos. 


1722, 1799, 1838, 1885, 1923, 1995, 1926; 
1928, 1996, 1997, 1998, 2095, 2010, 
2061, 2062, 2063, 2064, 2065, 2076, 
roe. 2100, 2102, 2110, and 2127 of 
980. 


- 52, In the circumstances of the case, 
there will be no order as to costs. 


53. We direct’ the Board to give. in- 
spection of their. answer books to the 
petitioners and consider their objections 
and dispose of the same of in accordance 
with clauses (4) to (6) of Regulation 104. 


54, Mr. Setalvad fairly makes a state- 
ment at the Bar that the applications nf 
students for verification made within, the 
prescribed time will be disposed of in 
accordance with these directions in the 
judgment, even though they have not 
come to this Court, subject to the result 
of his appeal to the Supreme Court. 


55. Mr, Sealvad orally applies for 
leave to appeal to the Supreme Court 
under Article 133 of the Constitution, 


56. Leave refused. 


57. Operation of this order, need 
will be stayed for one week from the 
date on which we sign the judgment. 

Thursday, the 7th August, 1980. 

On motion made by Mr. Setalvad, ap- 
pearing for respondent No. 1, in the pre- 
sence of the advocates for the petitioners, 
the stay extended up to 20th August, 
1980, 

Ordered accordingly, 
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DESHPANDE AND 
SHARAD MANOHAR, JJ. 


Y. K. Nalavade and others, Appellants 
v, Ananda G. Chavan and others, Re- 
spondents. 


Letters Patent Appeal No. 93 of 1976, 
D/- 18-4-1980. 

Hindu Adoptions and Maintenance Act 
(78 of 1956), S. 12, Proviso (c) — Joint 
family property — Interest of sole sur- 
viving coparcener — Effect of avontion 
thereon. 

One Govinda died in 1929 as a member 
of the joint family of himself and his 
brother Dhondi. The family owned seve- 
ral lands from the days of their ances- 
tors. Dhondi had two sons. On 1-4-1957 
Govinda’s widow adopted Ananda, one 
of the sons of Dhondi. The question in 
the present L. P. Appeal was whether 
Ananda could challenge’ certain post- 
adoption alienations made by Dhondi on 
the ‘basis that he had become coparcener 
of equal status in place of his adoptive 
father Govinda on 1-4-1957 or whether 
he had no such right because his adop- 
tion could not have the effect of divest- 
ing Dhondi of the „property held by him 


since 1929 in view of proviso (c) to Sec- 


tion 12- as contended. 


Held, the word “vest” is a word of 
variable import, its precise meaning de- 
Pending on the context. Ownership of the 
joint: family property vests in the joint 
family while management thereof alone 
vests in the Manager. No. one member, 
including even a sOle suiviving copar- 
cener, can ever claim to be the owner of 
the entire or any specific share in a 
specifie property, till the partition takes 
place, the quantum of the share and the 
extent of the property falling to it till 
then, being in a perpetual state of fluc- 
tuation. The property left with Dhondi 
on thé death of Govinda in 1929, conti- 
nued to be the joint family property, 
notwithstanding his being the sole sur- 
viving coparcener. It was as much liable 
to be shared by any coparcener that Go- 
vinda’s widow might bring in the family 
by adoption at any time during her life- 
time, as by his own sons on their birth. 
Dhondi’s title, 
On account of its character and incidence, 
was first defeated on the birth of his 
sons and again, defeated when one of his 
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sons, ‘Ananda was adopted and made a 
coparcener of equal status in placè of 
his adoptive father Govinda on 1-4-1957. 
This defeasance is the incidence not of 
the adoption, but of the character, of the 
property, and the family, and widow’s 
rights therein. The adoption merely fur- 
nished an occasion as the birth in the 
family could have. Thus no question of 
the property being vested in Dhondi or 
his being divested’ by Ananda in 1957 on 
adoption can realy arise. Ananda suc- 
ceeds to the interest of his father as co- 
parcener by the sheer force of this un- 
altered legal position as per the rules of 
survivorship. (Paras 8, 11) 

Section 12 consists of two parts, The 
second part specifically deals with the 
ties forged an snapped on adoption and 
their effect on the rights in the property 
acquired during the subsistence of such ` 
ties. Both the parts of Section 12 are 
aimed at abolishing the much maligned 
doctrine of “relation back”, by reference 
to its retrospective effect on the rights in 
the property. Though,. both the parts 
make adoption effective from the date of 
adoption, raising fictions to that effect, 
mechanism resorted to, to achieve the 
Same objective, is different in the one 
from the ‘other. The fiction raised in the 


- first part is to be -effective “for all pur-' 


poses” from the date of adoption. This 
prevents the adoption in the joint family 
from having any retrospective effect on 
its property. Under the rule of survivor- 


‘ship, a member gets interest in the pro- 


perty on his birth or adoption. The sec- 
tion prevents the rule of survivorship 
from having any effect before the date 
of adoption and prevents the adopted son 
from reopening the partition effected 
after the death of his adoptive father 
and consequently reaching the property 
in the hands of the divided members or 
their heirs, The second part takes notice 
of the inevitable retrospective effect of 
the severance and replacement. of the 
“ties” on adoption and consequential di- 
vesting of the adopted son and others of 
the properties inherited as the nearest 
available heir during the subsistence of 
the pre-adoption ties, consistent with the 
fiction of his being born in adoptive 
family. While devolution of the property 


‘on the member of. the joint family enter- 


ing therein by birth or adoption, under 
the rule of survivorship becomes effective 
only on partition the succession to the 
same under rule of inheritanee by the 
nearest, available heir becomes effective 
immediately on the death of the holder, 
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` when suecession opens. Second part, 
however, makes such divesting ineffective 


-firstly by eliminating all pervasive “for - 


all purposes” fiction of the first' part 
from this part, and secondly -by making 
the post-adoption ties effective from the 
date of adoption; : and thirdly, -by en- 
grafting an exception to ordinary retro- 
spective effect of severance and replace- 
ment of “ties” by enacting clauses (b) 
and (c) in the proviso and -expressly pre- 
venting the divesting of the child and 
other persons of the properties inherited 
by them, as nearest heir, during: the sub- 


sistence ‘of the pre-adoption ties, Merely - 


making adoption effective from the date 
of adoption could not have had this ef- 
fect. Arguably such date could be taken 
as the date from which, rights acquired 
under the ties newly forged could be en- 
forced with retrospective effect. The “for 
all purposes” fiction of the first part also 
could have operated to produce the: op- 
posite result Clauses (bì and (¢) of the 
proviso thus form integral part of the 
second part of the section which is aim- 
ed at preventing the adoption ties from 
having any retrosptive effect on the pro- 
perties vested. Though Section 12 does 
not expressly ‘refer to the two different 
‘rules of devolution, the text makes it 
clear that first part prevents the rule of 
survivorship from having. retrospective 
effect while second part ‘prevents rule of 
inheritance from having- such retro- 
spective effect, Ananda’s claim on adop- 
tion to the interest in the property held 
by Dhondi, as.a sole surviving copar- 
cener is covered by first part of the Sec- 
tion 12 and not by the second part there- 
of. Clause (c) of the -proviso is not con- 
nected therewith. Reliance thereon is 
thus misconceived. AIR 1970:SC 343, Rel. 
i AIR 19867 SC 1761, Explained. 

i (Paras 15, 16, 17) 


Cases Referred : Chronological. Paras 


AIR 1972 SC 1401 14A 
AIR 1971 SC 2410 | a e.g 
AIR 1970 SC 343 . P 7, 18 
AIR 1967 SC 1761 v 19 
‘AIR 1966 SC 1523 , 7 
(1964) 1 Andh WR 1568 ` 19 
AIR 1962 SC 59 OCO 7 MA 
1957 AC 540: (1957) 3 WLR 304, Attor- 


ney-General of Ceylon v. A. R. Aruna- 
chalam Chettiar 7 


AIR 1955 Bom 291 (FB) 14A 
AIR 1954 SC 379 . 14A 
AIR 1943 PC 196: 1943 All LJ 574 8 
AIR 1937 PC 36: 1937 All LJ 408 7 
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-as the sole surviving coparcener. 


A.L R: 


M. V. Sali, for Appellants; Miss S. M. 
Dandekar with Bhimrao N, Naik (for 
No. 1) ‘and M.`D. Gangakhedkar (for 
Nos. 6, 8 to 11), for Respondents, 

DESHPANDE, J.:— 6.* Mr. Sali relies 
on cl (c) of the proviso to Section 12 of. 
the Hindu Adoptions and Maintenance 
Act, 1956 (hereinafter referred to as, ‘the 
Act”), in support of his second conten- 
tion that Ananda’s adoption, cannot have 
the effect of divesting Dhondi, of the 
property held by him since 1929. It is 
necessary first to ascertain what precise- 
ly was vested in Dhondi in 1929 to find 
out if any process of divesting is involv- 
ed at all in Ananda’s claim to half share 
in the said property, 

7. Admittedly, Govinda died shen he 
was living joint with his brother Dhondi 
leaving behind -him, his widow compet- 
ent to adopt, The property held by 
Dhondi, admittedly is ancestral and he 
must, therefore be held to be holding it 
That 
the widow Gitabai has only'a right of 
maintenance, has no bearing on the ques- 
tion. In the case of Smt, Sitabai v. Ram- 


-chandra reported in AIR 1970 SC 343, 


the Supreme Court héld that the family 
of a sole surviving coparcener, with -a 
widow competent to adopt, continues to 
be joint family, and the property so held 
by him is joint family property. The 
Court, referred to- its earlier judgment ' 
in ATR 1966 SC 1523, wherein the Court 
had followed the judgment in the case 
of Kalyanji Vithaldas v. Commissioner 
of Incomeé-tax, Bengal, reported in AIR 
1937 PC 36 and observed: (pare 3, page 
345) 

“Under the Hindu system of law, a 

joint family’ may consist of a single male 
member and,- widows of deceased male 
members and that the property of a 
joint family did not cease to belong to 
a joint family, merely because the family 
is represented by a single coparcener 
who possesses rights which an absolute 
owner of property may possess.” 
The Court then referred to the dicta of 
the Judicial Committee in Attorney- 
General of Ceylon v. A. R, Arunachalam 
Chettiar reported in 1957 AC 540 and ob- 
served at p., 346: 

“It is only by analysing the nature of 
the rights of the members of the un- 
divided family, both those in being and 
those yet to be born, that it cgn be 
determined whether the family property 
a SB a rat Re 


*Paras 1 to 5 not reported as por in- 
structions — Ed, 
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can properly be described as ‘joint pro- 
` perty’ of the undivided family.” 

The Court then: quoted the following pas- 
sage at page 346 from the Arunachalarn’s 
case (supra) to indicate the nature of the 
title of such sole surviving coparcener 
with a widow in the- family: i 
IEA ... though it may be correct to 
speak of him as the ‘owner’, yet it is 
still correct describe that which he owns 
as the joint family property. For: his 
ownership is such that upon the adop- 
tion of a son it assumes a different qua- 
lity: it is such, too, that female members 
of the family (whose members may in- 
erease) have a right to maintenance out 
of it and in some ciréumstances to a 
charge for maintenance upon it. And 
these are incidents which arise, notwith- 


standing his-so-called ownership. just be- - 


cause the property has been and has not 
ceased to be joint family property.” 
The Court then qued judgment `of 
Gratisan, J. at page 246 and observed: 

“The property which was the. joint 
family property of the Hindu undivided 
family did not cease to be so because of 
the “temporary reduction of the copar- 
cenery unit to a single individual’. The 
‘character of the property, viz. that it 
was the joint property of a Hindu un- 
divided family remained the same.” 
The Court then observed. by reference: to 
the facts of the said case, that the widow 
of the first deceased brother had adopt- 
ed a son before the death of the second 
brother and ; 

“the . adopted son, became the copar- 
cener with the. surviving brother of wi- 
, dow’s. husband and. after his death, was 
entitled to joint family properties.” 

8, What can be said to have been vest- 


The word “vest” is a word of variable 
import, its precise meaning’ depending on 
the: context. Ownership of the joint 
family property vests in the joint .family 
while management thereof alone vests in 
the Manager. No one member, including 
even a sole surviving coparcener, < 
ever claim to be the owner of the entire 
or any specific share in a specific pro- 
perty, till the partition takes place. the 
quantum of the-share and the extent of 
the property falling to it till then. be- 
ing in a perpetual state of fluctuation, In 
the case of Anant v. Shankar, reported 
in AIR 1943 PC 196, their Lordshins of 
the Privv Council, adverted to this fea- 
ture in the following words: 

"As (1867) 11 Moo Ind App 75 made 
clear, the ‘fraction, which is at any time 
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employed-to describe the quantum of the 
interest of a male member of the family 
does not, represent his rights while the 
family is joint, but the share which he 
would take if a partition were then to 
be made. His mterest j- never static but 
increases by survivorship as others die 
and lessens as others enter the family 
by birth or adoption. What principle re- 
quires that the death of the last surviv- 
ing coparcener should prevent any fur- 


-ther fluctuation of the interest to which 


he was entitled notwithstanding that a 
new. male member has since then enter- 
ed- the family by adoption? There is of 
course, some convenience in bringing 
fluctuations to an end, but other pe 
ple it is difficult to find.” 


9 This is affirmed by the Supreme 
Court in the case of. Commissioner of 
Gift Tax v, N. S. Getty Chettiar report- 
ed in AIR 1971 SC 2410 in the following 
words: 

"Te is necessary to mention that ac- 
cording to true notion of an undivided 
Hindu family, no individual member of 
that family. whilst it remains undivided, 
can predicate of the joint and undivided 
property, that hs, that particular mem- 
ber. has a certain definite share: namely 
a third or fourth, Al) the coparceners in 
a Hindu joint family are the owners of 
the properties of the family. So long as 
the family remains joint, no coparcener. 
can predicate what his share in the joint 
family. proverty is. His share gets deter- 
mined only when there is a division of 
status or a division by metes and bounds. 
Therefore, it is not correct to assume 


‘that-a conarcener in Hindu joint family 


has any definite share in the family pro- 


‘perty before its division.” 


10. . It is true that the property in- 
cludes an interest therein, and such an 
interest may admit the process of vest- 
ing and divesting in the same manner as 
the property- itself. No process of vesting 
or divesting however, can be said to be, 
strictly speaking, involved merely, in 
the fluctuations of such indefinite and 
uncertain interests in the property to 
which the joint family property is ex- 
in the 
strength thereof. That one may loosely 
describe it so unguardedly is besides the 
point. Recognition of such member’s 
right to alienate his undivided interest or 
of its vesting in the Receiver in any 
Court proceedings, on equitable consid- 
erations under the Judge made law, still 
cannot make any difference to the. fiuc- 


_tuating nature of'such an undivided in- 
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terest and’ the principle. 
the above passages, 


11. The law declared in these pas- 
sages still holds good in regard to the 
incidents of joint family properties and 
interests of the incoming and outgoing 
members therein. Hecent enactments have 
not altered it the least.’ The property 
left with Dhondi on the death of Go- 
vinda in 1929, continued to be the joint 
family property under this law, notwith- 
standing his being the sole surviving co- 
parcener, It was as much liable to be 
shared by any coparcener that Govinda’s 
widow might bring in the family by ad- 
option at any time during her lifetime, 
as by his. own sons on their birth. 
Dhondi’s title, so. inherently defeasible, 
on account of its character and incidence. 
was first defeated on the birth of his 
sons and again, defeated when one of his 
sons, Ananda was adopted and made a 
coparcener of equal status in place of 
his adoptive father Govinda on 1-4-1957. 
This defeasance is the incidence not of 
the adoption, but of the character, of the 
property, and the family, and widow’s 
rights therein, The adoption merely fur- 
nished an occasion as the birth in the 
family could have. Thus no question of 
the property being vested in. Dhondi or 
his being divested by Ananda in 1957 on 
adoption can really arise. Ananda suc- 
ceeds to the interest of his father as co- 
parcener by the sheer force of this un- 
altered legal position as per the rules of 
survivorship. 


12. Mr. Sali however, contends that 
clause (c) of proviso to Section 12, is 
aimed at preventing such effect. Sec. 12 
_ Teads as follows: 


_ "12. An adopted child shall be deemed 
to be the child of his or her adoptive 
father or mother for all purposes with 
efféct from the date of the adoption and 
from such date all the ties of the child 
in the family of his or her birth shall 
be deemed to be severed and replaced 
by those created by the adoption in the 
adoptive family: 


Provided. that — 

(a) the. child cannot marry any person 
whom ' he or she could not .have married 
if he or she had continued. in the family 
of his or her birth; 


(b) any property which vested in the 





adopted child- before the adoption shall ° 


continue to vest in such person subject 
to the obligations, if any attaching to the 
ownership of such property, including 
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obligation tọ maintain relatives in the 
family of his or her birth; 

(c)` the adopted child shall not divest 
any person of any estate which vested in 
him or her before the adoption.” 

13, The section'is no doubt very un- 
happily worded and is not free from am- 
biguity. This 1s one of the recent enact- 
ments under which principies of Hindu 
Law are codified by eliminating all out- 
dated and outworn rules of original 
Texts. The legislative intent can be bet- 
ter understood if the incidence of adop- 
tion under the Texts of Hindu Law and 
the inconvenience and inequities, it was 
found to have caused, are borne in mind. 

14. The severance of the ties in the 
family of birth and replacement thereof 
by those of the adoptive family, is the 
basic, ordinary and necessary incidence 
of any adoption, This cannot but have 
retrospective effect with the date of the 
birth of the child, it being impossible to 
conceive of one’s being parent, brother 
or sister up to a certain date and cease 
to be so thereafter. Though the new ties 
are fictional and artificial, the relation- 
ship so. forged with retrospective effect, 
cannot but have its impact on the de- 
volution of the properties whether by 
the rule of survivorship or by the rule 
of inheritance. 


14-A, This incidence of adoption was 
sought to be made effective under texts 
of Hindu Law, from the date of the 
death of adoptive father as to his rights 
in the property, raising a fiction of the 
child having been born in the family 
thereon, without regard to his actual 
date of birth or adoption. In the event 
of his adoptive father having. died as 
member of the joint family, the adopted 
son could invoke the rule of survivorship 
retrospectively, undo the partition ef- 
fected after such death of his father, un- 
der this doctrine of “relation back” and 
claim fresh partition and the share there- 
in for himself allottable to his father, 
and also consequentially reach the same 
in the hands of any one who in the’ 
meanwhile inherited the same before the 
date of his adoption, In the event of the 
adoptive father dying as a divided mem- 
ber with separate property acquired by 
survivorship, succession or otherwise, the 
adopted son could divest anyone, of the 
property, inherited by him, which he 
would have inherited under the rule of 


inheritance, because of his being a near- 


est heir, without regard to whether, the 
property belonged to the adoptive father 
or any collateral and reach the same in 


Section 12 consists of two 
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the hands of such heir’s heir. This work- 
ed great hardships, inconvenience and 
injustice, which the Court could not 
avoid in spite of their efforts. The cases 
reported in 1939 PC 196, AIR 1954 SC 
379, AIR 1955 Bom 291 (FB), AIR 1962 SC 
59, AIR 1972 SC 1401 are illustrative of 
such inequities and the judges endeavour 
to avoid it and the cleavage of opinion 
amongst them as to the extent of such 
avoidance, 


15. Section 12 is aimed at eradicating 
such inequities. Adoption is expressly 
made effective from the date of adoption 
parts. The 
second part specifically deals with the 
ties forged and snapped on adoption and 
their effect on the rights in the property 
acquired during the subsistence of such 
ties. Both the parts of Section 12 are 
aimed at abolishing the much maligned 
doctrine of “relation back”, by reference 
to its retrospective effect on the rights 
in the property. Though, both the parts 
make adoption effective from the date 
of adoption, raising fictions to that effect, 
mechanism resorted to, to achieve the 
same. objective, is different in the one 
from the other. The fiction raised in 
the first part is to be effective “for all 
purposes” from the date of 
This prevents the adoption in the joint 
family from having any retrospective 
effect on its property. Under the rule of 
survivorship, a member gets interest in 
the property on his birth or adoption. 
The section prevents the rule of survivor- 
ship from having any effect before the 
date of adoption and prevents the adopt- 
ed son from re-opening the partition ef- 
fected after the death of his adoptive 
father and consequently reaching the 
property in the hands of the divided 
members or their heirs. 


16. The second part takes’ notice of 
the inevitable retrospective effect of the 
severance and replacement of the “ties” 
on adoption and consequential divesting 
of the adopted son and ‘others of the 
properties inherited as the nearest avai- 
lable heir during the subsistence of the 
pre-adoption ties, consistent with the 
fiction of-his being born in adoptive 
family. While devolution of the pro- 
perty on the member of the joint family 
entering therein by birth or adoption, 
under the rule of survivorship becomes 
effective only on partition, the succession 
to the same under rule of inheritance by 
the nearest available heir becomes ef- 
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fective immediately on the death of the ‘ 


holder, when succession opens, Second 
part, however, makes such divesting in-| | 
effective firstly by eliminating all per- 
vasive “for all purposes” fiction of the 
first part from this part, and secondly by 
making the post-adoption ties effective 
from the date of adoption; and thirdly, 
by engrafting an exception to ordinary 
retrospective effect of severance and re- 
placement of “ties” by enacting Cls. (b) 
and (c) in the proviso and expressly pre- 
venting the divesting of the child and 
other persons of the properties inherited 
by them, as nearest heir, during the 
subsistence of the pre-adoption ties. 
Merely making adoption effective from 
the date of adoption could not have had 
this effect. Arguably such date could be 
taken as the date from which,. rights ac- 
quired under the ties newly forged could 
be enforced with retrospective effect. 
The “for all purposes” fiction of the first 
part also could have operated to produce} 
the opposite result. Clauses (b) and (c) 
of the proviso thus form integral part of 
the second part of the section which is 
aimed at preventing the adoption ties 
from having any retrospective effect on 
the properties vested, Reference to 
clause (a) is not relevant in the present 
context, but nature of the prohibitions 
against marriage sought to be preserved 
thereunder also shows, how the entire 
proviso and the second part of the sec- 
tion is intended to prevent retrospective 
effect of, the adoption ties. 


17. Though the Section 2 does not 
expressly refer to the two different rules 
of devolution, the text makes it clear 
that first part prevents the rule of 
survivorship from having retrospective 
effect while «second part prevents rule of 
inheritance from having such retro- 
spective effect. Ananda’s claim on adop- 
tion to the interest in the property held 
by Dhondi, as a sole surviving copar- 
cener is covered by first part of the Sec- 
tion 12 and not by the second part there- 
of. Clause (C) of the proviso is not con- 
nected threwith. Reliance thereon by 
Mr. Sali is thus misconceived. 

18. Kamat, J, relied on the judgment 
of Sitabai’s case (AIR 1970 SC 343) 
(supra) in support of his view. Plaintiff 
Sitabai’s husband Bhagirath had died 
when he was joint with his brother 
Dulichand. She gave birth to Ramchandra 
later as a result of her illicit connection 
with Dulichand, who could obviously not 
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lay any claim to the joint family pro- 
perty. Sitabai dopted Suresh before 
Tulichand died on 13th March 1958. 
Dulichand had executed a will with re- 
gard to the ancestral house in favour of 
Ramchandra. Ramchandra took over 
possession of the agricultural land and 
house of the family on Dulichand’s death. 
Sitabai filed a suit for possession of the 
same. The trial Judge upheld her claim 
and title of her adopted son and decreed 
the suit in its entirety. The District 
Court in appeal, modified this decree 
and upheld claim of Ramchandra to the 
half share only in the house. The High 
Court in Second Appeal dismissed the 
suit in its entirety. The Supreme Court 
accepted Suresh’s claim to have been 
ccparcener of Dulichand on adoption and 
set aside the judgment of the High 
Court for the reasons indicated in the 
Passages quoted above. It however, re- 
stored judgment of th: District Court 
upholding Ramchandra’s right to half 
the house on the strength of the will, 
though the will covered the entire house. 
This could obviously be on the ground, 
though not expressed in the judgment, 
that Dulichand could bequeath only his 
half interest in the house, other half 
being the property of the copercener 
Suresh, It is true that Clause (c) of the 
proviso to Section 12 is not referred to 
in the judgment presumably because, 
none must have found the same to have 
any relevance, and rightly. Ratio of this 


Judgment undoubtedly supports plaintiffs. 


contention in this case. 


19. As stated earlier, Mr. Sali relied 
on the case of Sawan Ram v. Mst. Kala- 
wanti reported in AIR 1967 SC 1761. 
Observations in paragraph 9 of this 
judgment do apparently support Mr. 
Sali But the same run counter to the 
ratio of the later judgment in Sitabai’s 
case, Kamat, J., observed that the ratio 
of Sawan Ram’s case decided by three 
Learned Judges, has been overruled by 
Sitabai’s case (supra) decided by an- 
other Bench of three Judges. We how- 
ever, find that the point, arising in the 
Sitabai’s case had not at all arisen in 
Sawan Ram’s case. Smt, Bhagwani does 
not appear to be the widow of the joint 
family. She was holding lands and 
houses as limited owner as an heir of 
her husband Ramji Dass. When she 
tried to alienate the said property by a 
mortgage deed and a gift-deed, Sawan 
Ram filed a suit as a reversioner for de- 
claration that the same was not binding 
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eon him. The suit was decreed, During 
pendency of Smt. Bhagwani’s appeal, 
Smt. Bhagwani adopted the donees’s son 
on 24th August 1959. After Bhagwani’s 
death on 3Ist October 1959, Sawan Ram 
filed another suit for possession of the 
property. All the three Courts, includ- 
ing the Supreme Court, dismissed Sawan 
Ram’s suit and upheld validity of adop- 
tion and adopted son’s title to the said 
property. It will thus be clear that the 
case itself did not raise any question of 
rights or title of sole surviving coparcener 
in the jomt property or effects of adop- 
tion thereon. Claim of adopted son to 
the property was challenged on the 
ground that he can be the adoptive son 
only of Bhagwani and not of her husband 
and such adoption cannot affect rever- 
sioner’s rights. Reliance was placed on 
the judgment in the case of N. Hanu- 
mant Rao v. Hanumayya reported in 
(1964) 1 Andh WR 156. The Supreme 
Court disapproved this view of the 
Andhra Pradesh High Court and held 
that on adoption, the child becomes the 
son of both, the spouses, husband and 
widow. The Court, however, upheld 
the conclusion of the said High Court 
that the adopted son cannot divest the 
title of sole surviving coparcener, Firstly, 
later decision would prevail over the 
earlier, Secondly, decision in former case 
is clearly obiter, the point not having 
arisen there. Thirdly, legal position 
enunciated in Sitabai’s case was not 
brought to the notice of the learned 
Judges in Sawan Ram's case. Reliance 
on Sawan Ram’s case by Mr. Sali thus 
appears to us to be ill founded, 


20, The result is that the appeal fails. 
The Learned Single Judge did not give 
any direction, to protect alienees, to 
allot two lands covered by the impugned 
sale deeds to the share of Dhondi. if pos- 
sible. We think it- proper to give such 
direction and modify the operative part ` 
of the judgment to this extent. 


21, With this modification, in the con- 
cluding para of the judgment, appeal is 
dismissed. 

22. In the circumstances of the case, 
there will be no order as to costs, 


Order accordingly, 
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FULL BENCH 
B. N. DESHMUKH, C. J., M. N. CHAN- 
DURKAR AND R. S. BHONSALE, JJ. 


Kesharbai Jagannath Gujar, Petitioner v. 
The State of Maharashtra and others, Res- 
pendents. 


Special Civil Appin. No. 1636 of 1977, DJ- 
12-11-1980. 

(A) Hindu Succession Act (30 of 1956), 
S. 4 — Provisions contrary to Act in custo- 
mary Hindu law and its texts — They cease 
to be operative. 

From a reading of Section 4, it is clear 
that wherever there are provisions made by 
the Act in relation to the law of succession, 
the customary Hindu law along with its 
texts, rules and interpretations of various 
Courts as also the custom and usage now 
ceased to be operative. The only law to 
which reference must be made in the matter 
of Hindu succession is the law laid down 
by this Act wherever it makes provisions in 
that behalf. (Para 6) 

(B) Hindu Succession Act (30 of 1956), 
S. 14 (1) — Conversion of widow’s limited 
estate into full ownership on Commencement 
of Act — Character of estate as joint Hindu 
family property is changed — Son adopted 
subsequent to commencement of Act — Does 
not have right to claim partition of estate — 
Doctrine of relation back of adoption has no 
application. AIR 1980 Bom 315, Overruled. 
(Hindu Adoptions and Maintenance Act 
(78 of 1956), S. 12 — Hinda law — Adop- 
tion.) 

By reason for Section 14 which converts 
the limited estate of the widow into full 
ownership, in the case of joint family pro- 
perty, the son adopted subsequent to the 
commencement of the Act by the widow 
would not take interest in her property and 
would not have any right of partition in re- 
spect of the property in the widow’s hand, 
Irrespective of the fact that it was joint family 
property before the commencement of the 
Act. AIR 1980 Bom 315, Overruled. 

(Para 27) 

The Legislature has brought about a cate- 
gorical change by introducing the provisions 
of Section 14 (1), Succession Act. The 
female holder is now made full owner and 
has the effect of changing the nature of the 
property. This will always be the effect ir- 
Tespective of the nature of the property 
which the woman possessed as a_ limited 
owner till June 1956. The earlier nature of 
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that property thus becomes irrelevant. Jn 
this view, it does not become necessary to 
investigate the nature of the property which 
came in the hands of the widow. If a Hindu 
male possessed only self-acquired property 
and died leaving a widow, the position would 
not be different. Till 1956 June, i.e., com- 
mencement of the Act, his widow would suc- 
ceed to that property under ‘the Mitakshara 
law and would take a limited estate known 
as Hindu widow’s estate. If she adopts and 
thus gets a son in the nature of law, so far 
as the son is concerned the property of his 
adoptive father would be ancestral property 
in his hands. The father having died inte- 
state like the natural son, the adopted son 
would inherit that property. The widow 
would be effaced and by the principle of re- 
lation back, he would get the father’s pro- 
perty. All these consequences of Shastric 
Hindu Law have now been totally effaced by 
the, inconsistent contrary provision of Sec- 
tion 14 (1) of the Hindu Succession Act. 
That precisely is the effect of this statutory 
provision as is laid down by S. 4 (Para 27) 


The full ownership conferred upon a 
Hindu female by Section 14 would have all 
the attributes of full ownership as is under- 
stood normally in law. The first conse- 
quence is that there is no. question of rever- 
sion after the death of the Hindu female 
and she would constitute a fresh stock. 
Succession to her property will be governed 
by the provisions of the Hindu Succession 
Act and not by the Shastric Hindu Law. 
Being full owner she is entitled to dispose of 
the property by transfer inter vivos or by 
Will. In other words, this property of the 
‘Hindu female can well be compared with the 
self-acquired property of a Hindu male. If 
a son adopted by a Hindu male person could 
not claim any right in the self-acquired pro- 
perty, a son adopted by the Hindu female 
cannot now claim a right by birth in the 
independent property of the female which 
is akin to the self-acquired property. The 
adoption after the Succession Act operates 
prospectively and not retrospectively. There 
is no relation back. On the date of the 
adoption there is no joint family property in 
existence in which he could claim any inte- 
test by birth. In doing so, the adopted son 
is not deprived of the status given to him 
of a natural born son as Section 12 of the 
Hindu Adoptions and Maintenance Act, 1956 
provides. Where the natural born son could 
get a right by birth, the adopted son would. 
If the natural son had no right by birth, the 
adopted son cannot also claim any such 
Tight. (Para 21) 
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Cases Referred: Chronological Paras 
AIR 1980 Bom 315 : 1980 Mah LJ 494 
a 5, 16, 25, 26, 30 
AIR 1979 SC 993 20 
AIR 1977 SC 1944 20 
AIR 1974 SC 878 16, 17, 26 
AIR 1970 SC 343 28 
AIR 1970 SC 1730 5, 14, 16, 17, 20, 21, 
26, 30 
(1970) 76 ITR 467 (SC) 29 
AIR 1960 Bom 463 5, 10, 14, 20, 21, 
. 26, 30 
M. D. Gangakhedkar with Ajit P. Shab, 


for Petitioner; Advocate General Shri A. S. 
Bobde with C. J. Sawant, Addi. Govt. Plea- 
der with S. P. Kanuga, Asstt, Govt. Pleader 
(for Nos. 1 and 2) and P. M. Pradhan with 
K. C. Sidhwa (for No. 3), for Respondents. 


DESHMUKH, C. J.:— This petition has 
been referred to a larger bench by a Division 
Bench by its Order dated 16th September 
1980. , The only question involved in the 
petition relates to the correct meaning and 
interpretation of the provisions of Section 14 
of the Hindu Succession Act. Since the facts 
were undisputed and that was the only ques- 
tion involved, the petition itself has been re- 
ferred to the Full Bench. 


2. The facts leading to this writ petition ` 


are not in dispute. One.Jagannath Gujar 
died in 1934 leaving behind his widow 
Kesharbai. Kesharbai inherited three Gut 
Numbers from her husband together ad- 
measuring 26 H. and 39 Rs. The amended 
Maharashtra Agricultural Lands (Ceiling on 
Holdings) Act, 1961 came into force on 2nd 
October 1975 with retrospective effect from 
26th September 1970, which was the appoint- 
ed day. Kesharbai filed her return within 
time. She stated that she had adopted a son 
Jitendra on 7th February 1964. She also 
claimed that her adopted son was entitled to 
one-half share in the property. “The Surplus 
Land Determination - Tribunal accepted this 
contention of Kesharbai and stated that in 
view of the notional partition between 
Kesharbai and Jitendra, neither was a sur- 
plus holder. The case of Kesharbai was dis- 
posed of by the Tribunal. 

3. In a suo motu enquiry under S. 45 (2) 
of the said Act, the Divisional Commissioner 
issued notices to the parties and heard the 
parties. According to the Commissioner 
Kesharbai became full owner of the entire 
property left by her husband as a result of 
Section 14 of the Hindu Succession Act read 
with Section 12 (c) of the Hindu Adoptions 
and Maintenance Act, 1956. In that view 
Kesharbai alone would become the full 
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owner and holder of 26 H. 39 Rs left by her 
husband. Under the new Ceiling Act credit 
was given to the maximum holding of 21 H. 
35 Rs: and the balance was declared surplus. 
Aggrieved by this Order of the Commissioner, 
Kesharbai has filed the present petition. 


4. Pending the petition she died and twa 
persons have been brought on record as her 
heirs and legal representatives, viz. the adopt- 
ed son Jitendra in his capacity as an adopt- 
ed son and one Alka Narayan Shah, the 
daughter of a pre-deceased daughter of 
Kesharbai. They reiterate the claim of 
Kesharbai that the decision of the Surplus 
Land Determination Tribunal was correct 
and should be restored. 


5. The only question that arises for our 
determination and which has been properly 
framed by the learned Advocate-General is 
as follows :— 


“Whether by reason of Section 14 of the 
the 
limited estate into full ownership, in the case 
of the joint family property, does the adopt- 
ed son take interest by birth i.e. civil birth, 
from the date of his adoption?” 

The reference to a larger Bench became 
necessary though this point was apparently 
covered by a Division Bench judgment of 
this Court in the case of Yamunabai v. Ram 
Maharaj reported in AIR 1960 Bom 463, 
though another Division Bench took a con- 
trary view. The decision and ratio of this 
judgment was approved and confirmed by 
the Supreme Court in the case of Punithavalli 
Ammal v. Minor Ramalingam, reported in 
AIR 1970 SC 1730. Two judgments were 
delivered separately by learned single Judges 


` of this Court which followed the decision in 


Yamunabai’s case (AIR 1960 Bom 463) as 
confirmed by the Supreme Court. Ap- 
parently, therefore, the law was settled and 
the question raised had to be answered in 
the negative. However, a Division Bench of 
this Court in the case of Hirabai v. Babu 
Manika Ingale, reported in 1980 Mah LJ 
494 : (AIR 1980 Bom 315} came to the con- 
clusion, after distinguishing the above judg- 
ments, that the character of the joint family 
property belonging to a coparcenery does 
not change even though the only surviving 
person in the family is a widow who holds 
a limited estate and even though she was 
made full owner of the property by virtue 
of the provisions of the Hindu Succession 
Act 1956. According to this judgment the 
widow does become the full owner of the 
property from and after 17th June 1956 but 
in spite of her full ownership the property 
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still retains its character as a joint Hindu 
family property together with some of the 
incidents still available. In that view the 
subsequently adopted son gets a right by 
birth in this property owned by the widow 
though the point of origin of that title is 


the date of adoption. He also gets a right - 


of partition by virtue of his right by civil 
birth in the family. In that view, the 
notional partition permitted under the Agri- 
cultural Lands (Ceilings on Holdings) Act 
will operate and each must be deemed to be 
the owner of half the property for the pur- 
pose of computing their ceiling limits. Since 
this view taken by a Division Bench in Hira- 
bai’s case runs counter to the law concluded 
not only by the Division Bench of this Court 
but by the Supreme Court, this reference be- 
came necessary. 


6. Before we refer to the decided cases, 
let us point out the provisions of the Hindu 
Succession Act, which are relevant. Sec- 
tion 4 lays down the overriding effect of the 
Succession Act so far as the Shastric Hindu 
Law is concerned, According to this section, 
save as otherwise expressly provided in this 


Act, any text, rule or interpretation of Hindu . 


‘Jaw or any custom or usage as part of that 
law in force immediately before the com- 
mencement of this Act, shall cease to have 
effect with respect to any matter for which 
provision is made in this Act. It also pro- 
vides that any other law in forcé immediately 
before the commencement of this Act shall 
cease to apply to Hindus in so far as it is 
inconsistent with any of the provisions con- 
tained in this Act. It is, therefore, clear that 


wherever there are provisions made by this . 


Act in relation to the law of Succession, the 
customary Hindu law along with its texts, 
rules and interpretations of various Courts 
as also the custom and usage now ceased to 
be operative. The only law to which refer- 
ence must be made in the matter of Hindu 
Succession is the law laid down by this Act 
wherever it makes provisions in that behalf. 

7. The section which has raised the pre- 
sent controversy is Section 14 of that Act. 
Sub-section (1) together with its explanation 
is relevant for our purpose and it is re- 
produced for ready reference :— 


“S. 14 (1). Any property possessed by a 
female Hindu, whether acquired before or 
after the commencement of this Act, shall 
be held by her as full owner thereof and not 
as a limited owner. 

Explanation: In this sub-section, “pro- 
perty” includes both movable and immovable 
property acquired by a' female Hindu by in- 
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heritance or devise, or at a partition, or in 
lieu of maintenance or arrears of mainten- 
ance, or by gift from any person, whether a 
relative or not, before, at or after her mar- 
tiage, or by her own skill or exertion, or by 
purchase or by prescription, or in any other 
manner whatsoever, and also any such pro- 
perty held by her as ‘stridhana’ immediately 
before the commencement of this Act.” 

8. Prima facie, this section says that any 
property possessed by a famale Hindu whe- 
ther acquired before or after the commence- 
ment of this Act shall be held by her as full 
owner thereof and not as a limited owner. 
The word “property” used in this section has 
been explained by the Explanation appended 
to that section. “Property” includes both 
movable and immovable property acquired 
by a female Hindu by inheritance or devise 
or at a partition, or in lieu of maintenance 
or arrears of maintenance, or by gift from 
any person, whether a relative or not, before, 
at or after her marriage or by her own skill 
or exertion, or by purchase or by prescrip- 
tion or in any other manner whatsoever, and 
also any such property held by her as “Stri- 
dhana” immediately before the commence- 
ment of this Act. Sub-section (2) carves out 
an exception. It has no relevance in this case 
and need not be considered. This provision 
again prima facie declares that irrespective 
of the source or the manner of acquiring the 
property, the property shall be held by a 
Hindu female hereafter as full owner 
thereof and not as a limited owner. After 
having so provided for the full ownership of 
a female Hindu, the succession to that pro- 
perty is also provided by Sections 15 and 16 
of the said Act. 

9. On the facts before us, the property 
which originally belonged to Jagannath ap- 
pears to be his ancestral property. A copy 
of the Adoption Deed by which Jitendra 
was adopted, was made available to us by 
the learned Counsel for the petitioner and 
it recited that the property inherited by 
Kesharbai was the- ancestral property of her 
deceased husband Jagannath. As Jagannath 
died in 1934 before the Hindu Women’s 
Right to Property Act came into force and 
was survived by his widow and daughter, the 
widow became the heir under the provisions 
of the Mitakshara Law as applicable in the 
Bombay State. This title of Kesharbai or 
the title of a limited owner is known to 
Hindu law as the widow’s estate. Admittedly 
she was possessed of this property right from 
the date of death of her husband till her 
death pending this petition. Undoubtedly, 
she had a prior right, though limited, in this 
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property when the Hindn ‘Successian Act 
came into force on 17th June 1956. Neither 
of the counsel whe appeared befere us have 
doubted the proposition that Kesharhai be- 
came full owner of the property of ther hus- 
band as from the 17th June £956 as a result 
of the previsiens of Section 14 (1) of the 
Hindu Successien Act. The only question, 
therefore, is whether the adoption made by 
her subsequently in the year 1954 affects this 
full title in amy manner or creates any might 
in this property in favour of the adopted son 
Jitendra. , 

10. As we have stated earlier, this point 
was already settled by a Division Bench of 
this Court in Yamunabai v. Ram Maharaj, 
Teported in AIR 1960 Bom 463. Since fhis 
is the first judgment of this Court after the 
Hindu Succession Act came into force, the 
facts involved in that case and the conclu- 
sion artived at therein deserve to be quoted. 
An Inamdar frem the State of Kothapur 
died leaving behind twe widows. The senior 
widow was shown to be .“‘Navawali” of the 
Inam properties. She adepted a son with- 
out obtaining the sanction from ‘the then 
Government of the State of Kolhapur. After 
her death, her junior widow succeeded to the 
property and her mame was entered as the 
“Navawali” or the holder ef fhe Inam pro- 
perties. Disputes arese between the adopted 
son and the step-mother regarding fhe owner- 
ship and possession of the property. As 
holder in the Government record, the junior 
widow was in possession of the property all 
along. As a result of the dispute a suit came 
to be filed in which the junier widow as 
plaintiff pleaded that the adoption of the de- 
fendant was invalid as no sanction from the 
State Government was obtained. She im- 
pleaded her co-widow initially and asked for 
separate possession of her one-half share in 
the property. After fhe death of the co- 
widow she filed another suit in which she 
claimed that she was the ewner of the entire 
property and was entitied to its possession 
as the adoption of the defendant was invalid 
in the absence of sanction from the State 
Government. The learned trial Judge upheld 
the adoption as a fact, but came to the con- 
clusion that it was ef no legal effect in the 
absence of sanction from His Highness the 

- Maharaja of Kolhapur. A decree in favour 
of the plaimtiff was thus passed. The matter 
came to this Court by way of First Appeal 
and the defendant claimed that he was adept- 
ed before 14-3-1949. The hearing of that 
appeal was adjourned by the Division Bench 
then seized of the matter to enable the de- 
fendant to obtain the necessary ex post facto 
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sanction from the successor Government of 
the State of Bombay. The Division Bench 
delivered an interim judgment and granted 
time te the defendant-adopted son to obtain 
ex post facto sanction, and the further hear- 
ing of the appeal was adjourned. The de- 
fendant succeeded in obtaining the requisite 
sanction and thereafter fhe appeal was fur- 
ther heard by the Division Bench. The fur- 
ther judgment resulting from this subsequent 
hearing has been reported in AIR 1960 Bom 
463. 

11. The first question which was decided 
in the aboye judgment was whether the adop- 
tion became operative in law on the actual 
date of adoption in 1949 or from the date 
of the ex post facto sanction granted pend- 
ing fhe hearing of the appeal. The learned 
Judges came to the conclusion that the adop- 
tion becomes valid only from the date when 
the sanction was granted and did not operate 
tetrospectively from the actual date when 
the adoption took place. This sanction was 
accorded long after the 17th June 1956 when 
Section 14 (1) of the Hindu Succession Act 
had come into force. As a result of that 
sanction the plaintiff-junior widow Yamuna- 
bai claimed that she became the full owner. 
of the entire property and the subsequent 
adoption could not have the effect of divest- 
ing any property from her. On these facts, 
fhe Division Bench came to the conclusion 
that fhe estate possessed by Yamunabai 
which became absolute by virtue of the 
provisions of Section 14 of the Hindu Suc- 
cession Act, was not liable to be divested by 
the ex post facto sanction to the defendant’s 
adoption. A sanction ex post facto to an 
adoption might have the effect of divesting 
property vested in another person, by in- - 
heritance from the sole surviving coparcener, 
or a limited owner but that rule in so far as 
it is inconsistent with Section 14 was super- 
seded by Clause (b) of Section 4. The 
Judges further observed that the estate held 
by a Hindu who was a sole surviving copar- 
cener in a joint Hindu family was, it was 
true, liable te be restricted by the introduc- 
tion of a coparcener by birth or adoption, 
and such new coparcener acquired an interest 
in the entire estate equal to the interest in 
the estate held by the existing coparcener, 
but that incident of the estate did not justify 
the imposifion of a limitation restricting the 
connotation of the expression “full owner” 
used in Section 14 of the Hindu Succession 
Act. Full ownership contemplated by Sec- 
tion 14 of the Succession Act was not made 
by the legislature subject to any incident of 
divestation by adoption. 


1981 


12. The Division Bench points out in 
paragraph 7 of the report the real meaning 
and implication of the expression “full 
owner”. They say that “full ownership” 
contemplated by Section 14 of the Succes- 
sion Act is not made by the legislature sub- 
ject to any incident of divestation by adop- 
tion, If liability to divestation be implied, 
it would cut across the estate and the estate 
would not be regarded as of a full owner 
within the meaning of Section. 14 of the Act. 
They were, therefore, unable to hold that. 
the estate of the plaintiff was liable to be 
divested by the recognition ex post facto of 
the adoption of the first defendant by the 
State. While dealing with the conflict of 
claims between the adopted son and Yamuna- 
bai the plaintiff, the learned Judges observed. 
as follows :— 


“In resolving the conflict between thess 
two rights, Clause (b) of Section 4 of the 
Hindu Succession Act is, in our judgment, 
decisive. By that clause any other law iz 
force immediately before the commencement 
of the Hindu Succession Act ceases to apply 
to Hindus in so far ag it is inconsistent with. 
any of the provisions contained in the Act. 
The claim of the first defendant to the Inam 
properties of his father, which had devolved 
upon his adoptive mother Annapurnabai and. 
thereafter by succession upon the plaintiff 
Yamunabai, must in our judgment, be sub- 
ject to her title, which by statute became 
absolute.” 


13. There is, therefore, no doubt that a 
Division Bench of this Court has already 
held that an adoption subsequent to the com- 
mencement of the Hindu Succession Act 
does not and cannot have the effect of 
divesting the property which is vested in the 
adoptive mother in view of the provisions of 
Section 14 (1) read with Section 4 (1) (b) of 
the Hindu Succession Act. When the ex post. 
facto sanction was obtained, the provisions 
of Section 12 of the Hindu Adoptions and 
Maintenance Act had also become operative 
as they came into force on 21st December 
1956. In the argument before the Division 
Bench no reference was made to the provi- 
sions of this Act. 


14. On facts, which are more or less 
similar, the Madras High Court took the 
view that the adoption of the plaintiff before 
them must be deemed to relate back to the 
date of the death of Somasundara Udayar 
whose widow Sellathachi had adopted the 
plaintiff. Since Sellathachi, the widow, had 
made certain alienations after the adoption; 
she was incompetent to-do so in view of the: 
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doctrine. of relation back. When this deci- 
sion was challenged before the Supreme 
Cout by the alienee in the case of Punitha- 
valli Ammal v. Minor Ramalingam, reported 
in AIR 1970: SC 1730, the. Supreme Court 
reversed the judgment of the Madras. High 
Court and restored that of the trial court 
as confirmed by the first appellate Court- 
The Supreme Court pointed out that accord- 
ing to the Hindu law texts as interpreted by 
Courts, on adoption by a Hindu widow, the 
adopted son acquired all the rights of an 
aurasa son and those rights. related back to. 
the date of the death of the adoptive father. 
Since the estate held by a widow was de- 
feasible estate under the Shastric Hindu law, 
the same was the case with a person posses- 
sing title defeasible on adoption. not only 
his. title but also the title of all persons 
claiming under her would be extinguished on 
adoption. However, they found that after 
the introduction of the provisions of the 
Hindu Succession Act, the entire legal posi- 
tion changed in view of the provisions of 
Sections 4 (1) and 14 (f} of that Act. Having 
quoted the provisions of Section 14 (f) of 
the Hindu Succession Act, the Supreme 
Court pointed out that it was conceded at 
the bar that Sellathachi was in possession of 
the property in dispute on the date the Act 
came into force. With these facts being 
found, the effect of the provisions of the 
Succession Act is stated by their Lordships 
of the Supreme Court as follows :— 

“By virtue of the aforesaid provision, she 
became the full owner of the property on 
that date. From a plain reading of S. 14 
(1), it is clear that the estate taken by a 
Hindu female. under'that provision is an ab- 
solute one and is not defeasible under any 
circumstance. The ambit of the estate can- 
not be cut by any text, rule or interpretation 
of Hindu law. The presumption of con- 
tinuity of Jaw is only a rule of interpreta- 
tion. That presumption is inoperative if the 
language of the concerned statutory. provi- 
sion is plain and unambiguous. The fiction 
mentioned earlier is abrogated to the extent 
it conflicts with the. rights conferred on a 
Hindu female under Section. 14 (1) of the 
Act.” 

The judgment then proceeds to refer to some 
of the earlier decided cases. In paragraph 7 
of the report, it is stated that the learned 
Judges of the Madras High Court were not 
tight in limiting the scope of Section 14 (1) 
by taking the aid of the fiction mentioned 
earlier. In the view of the Supreme Court 
that was wholly impermissible. They poimt- 
ed out that on the point under consideration 
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the decision of ‘the Bombay High Court in 
Yamunabai v. Ram Maharaj, (AIR 1960 
Bom 463) laid down the law correctly. 


15. It will thus appear that the language 
of the provisions of the Hindu Succession 
Act as interpreted by this Court and the 
Supreme Court clearly lays down that the 
full ownership conferred on a Hindu female 
under Section 14 (1) of that Act is unaffect- 
ed by any subsequent event and cannot be 
abrogated by referring to certain fictions 
under the Shastric Hindu Law. In this judg- 
ment also the adoption was made on 13th 
July 1956, which is the date after the coming 
into force of the Hindu Succession Act but 
before the date when the Hindu Adoptions 
and Maintenance Act, 1956 came into force. 
There is, therefore, no reference to the pro- 
visions of Section 12 of that Act in this 
judgment also. It will thus appear that the 
legal position was not only clear but firmly 
established by a judgment of the Supreme 
Court. 


16. A Division Bench of this Court while 
deciding the case of Hirabai v. Babu Manika 
Ingale reported in 1980 Mah LJ 494: (AIR 
1980 Bom 315) has accepted at one stage 
that this judgment of the Supreme Court in 
Punithavalli Ammal’s case (AIR 1970 SC 
1730) bound all Courts in India, but observed 
that the authority of that judgment is shaken 
by a subsequent decision of the Supreme 
Court in the case of Shripad Gajanan v. 
Dattaram Kashinath, reported in AIR 1974 


‘SC 878. After citing a passage from Shri- 
pad’s judgment the learned Judges ob- 
served :— : 


“It is obvious that with reference to Sec- 
tion 12 of the Adoption Act, the Court did 
declare that the adopted child would be 
deemed to be the child of his or her adop- 
tive father or mother for all purposes with 
effect from the date of the adoption. But 
for these observations we would have been 
bound by the decision in Punithavalli 
Ammal’s case.” 


They further pointed out that the property 
inherited by the widow in Punithavalli 
Ammal’s case has not been expressly stated 
to be coparcenery property in the hands of 
her husband. She inherited the husband’s 
property and disposed of a part of it after 
adoption. However, she had disposed of 
that property after she became the full 
owner thereof under Section 14 (1) of 
the Succession Act. On these facts the 
Supreme Court decided the dispute before 
them. The Division Bench thus thinks that 
the nature of the property in the hands of 
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the husband which is inherited by the widow 
has considerable relevance and may lead to 
a different conclusion; 

17. Before coming to this conclusion, the 
main thesis on the basis of which the Divi- 
sion Bench has chosen to take a contrary 
view to that of Supreme Court may now be 
stated. According to the learned Judges, the 
joint family property belonging to a copar- 
cenery is a concept special to Hindu Law. 
Even if in a coparcenery there is àa sole 
surviving coparcener, the nature of the pro- 
perty does not change. If that sole surviv- 
ing coparcener is survived by his widow, the 
property still continues to be of the same 
nature in.the hands of the widow. Having 
come to that conclusion, the next step taken 
by the Division Bench is that this special 
character of the property is not affected at 
all even though the widow in possession of 
the property is made the full owner thereof 
under the provisions of S. 14 (1) of the 
Hisdu Succession Act. It may be inciden- 
tally noted that all the learned Counsel be- 
fore us conceded that the doctrine of “re- 
lation back” in the case of adoption is no 
more available after the . Hindu Succession 
Act and the Hindu Adoptions and Main- 
tenance Act came into force. The learned 
Judges of the Division Bench also take the . 
same view. It is conceded that the right of 
the adopted son, whose adoption took place | 
after the Hindu Succession Act came into 
force, arises only from the date of his 
adoption. In spite of this position, a view 
is taken that the nature of the property in 
the hands of the widow in spite of the en- 
largement of her title to full ownership does 
not change. In other words, it is joint 
family property of the coparcenery held by 
the Hindu widow but as full owner after 


-the operation of S. 14 (1) of the Hindu Suc- 


cession Act. That being so, and as Shripad’s 
case (AIR 1974 SC 878) throws doubt on 
the authority of Punithavalli Ammal’s case 
(AIR 1970 SC 1730), the learned Judges 
concluded that they must give effect to the 
special nature of the property, viz. the . 
joint family property belonging to a  copar- 
cenery in the hands of a widow, who is now 
declared as full owner. It is also conceded 
in the judgment as also in the argument be- 
fore us that being the “full owner” the 
widow could dispose of the property as she 
liked and no disposal by her before the date 
of adoption is challengable by the adopted 
son. However, they also observed the 
moment adoption takes place, in view of 
the said character of the property, the adopt- 
ed son gets title as- if by birth on the date 
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of the civil birth. That title is equal to 
that of the mother. Hence he is entitled to 
one half share in the property still surviving 
in the hands of the widow after such dis- 
posal as she may have made earlier. From 
that point of time, viz. the date of adoption, 
he is co-owner with the mother to the ex- 
tent of a moiety. ove 

18.. It is necessary to examine how far 
this is a permissible conclusion and how far 
it-will stand the test of correctness in view 
of the earlier. Judgments already referred to. 
We may again emphasise that the provisions 
of Section 14 (1) of the Hindu Succession 
Act have already been interpreted by the 
highest Court and there is no scope for re- 
examination of the proposition or for tak- 
ing a different view. However, since a con- 
trary view has already been taken, let us 
examine how far the reasoning can be ac- 
cepted. 

19. The main thesis relates to the nature 
of the property in the hands of the widow. 
As we have stated a little earlier, before the 
coming into force of the Hindu Succession 
Act, the position undoubtedly was what has 
been stated by the learned Judges, The 
widow of the last surviving coparcener held 
property only by way of life interest and it 
was a defeasible title if a son was adopted 
in the family. If the widow died without 
adoption, the property reverted back to the 
heirs of the husband and did not devolve 
upon her own heirs. The short question is 
whether this nature of that property receives 
a positive change by the introduction of 
Section 14 (1) of the Hindu Succession Act. 
Now, we may also point out at this stage 
that the adopted son gets all the rights and 
privileges which the natural born son has 
under the Shastric Hindu Law. A declara- 
tion to that effect is also made by the provi- 
sions of Section 12 of the Hindu Adoptions 
and Maintenance Act, 1956. The adopted 
child is to be deemed to be the child of his 
or her adoptive father or mother for “all 
purposes” with effect from the date of 
adoption. This declaration is thus condition- 
ed by the fact that its operation takes place 
from the date of the actual adoption and 
there is no relation back to the death of the 
father to whom the mother made the adop- 
tion. Under the traditional Hindu Law if 
the adoptive father has only  self-acquired 
property, the adopted son will not get any 
interest in the property of the father because 
of the adoption for the same reason that 
the natural son of such a father also had no 
interest, by virtue of the self-acquired nature 
of the property of his father. The exist- 
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ence of the joint Hindu family property is, 
therefore, sine qua non for a son to get a 
right by birth whether he is a natural born 
son or adopted one. . 


20. Does this situation now survive after 
the operation of S. 14 (1) of the Hindu Suc- 
cession Act? In our view it does not, The 
first important declaration that has been 
made by this section is to declare a Hindu 
female “full owner” of the property. - The 
explanation added to sub-section (1) of Sec- 
tion 14 points out that this would be the 
effect no manner how the property was 
acquired as enumerated in the declaration 
What has been done by the Division Bench 
of this Court in Yamunabai’s case (AIR 
1960 Bom 463) and by the Supreme Court 
in Punithavalli Ammal’s case (AIR 1970 SC 
1730) is to give full effect to this expression 
“full owner” used by the Legislature. ‘Full 
Ownership” of a widow is inconsistent witb 
the traditional legal position of that widow 
in a joint Hindu family. There is delibe- 
rate departure by the Legislature from the 
pre-existing Hindu. Law with a view to im- 
prove the economic condition of a female 
Hindu.’ It is, therefore, necessary to inter- 
pret the provisions of Section 14 in such a 
manner as to least impinge upon the broad 
spirit of the ameliorative provisions con- 
tained in S. 14 (1) of the Succession Act. 
Some .of the observations of ‘he Supreme 
Court in Tulsamma’s case (AIR 1977 SC 
1944) are worth noting. They have been 
reproduced with approval in a subsequent 
judgment of that Court in Bai Vajia v. 


Thakorbhai Chelabhai, reported in AIR 
1979 SC 993. Those observations are as 
follows : ; 


“Tf (Sec. 14 (2)) excepts certain kinds of 
acquisition of property by a Hindu female 
from the operation of sub-section (1) and 
being in the nature of an exception to a 
provision which is calculated to achieve a 
social purpose, by bringing about change in 
the social and economic position of women 
in Hindu society, it must be construed strict- 
ly so as to impinge as little as possible on 
the broad sweep of the ameliorative provi- 
sion contained in sub-section (1). It can- 
not be interpreted in a manner which would 
rob sub-section (1) of its efficacy and 
deprive a Hindu female of the protection 
sought to be given to her by sub-sec. (1).” 

21. Viewed in that manner, it appears 
that the full ownership conferred upon a 
Hindu female would have all the attributes 
of full ownership as is understood normally 
in law. In our view the first consequence 
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is that there is no question of reversion 
after the death of the Hinda female and she 
would constitute a fresh stock. Succession 
to this property will be governed by the 
provisions of the Hindu Succession Act and 
not by the Shastric Hindu Law. Being full 
owner she is entitled to dispose of the pro- 
perty by transfer inter vivos or by Will. In 
other words, according to us this property 
of the Hindu female can well be compared 
with the self-acquired property of a Hindu 
male. If a son adopted by a Hindu male 
person could not claim any right in the self- 
acquired property, how can a son adopted 
by the Hindu female now claim a right by 
birth in this independent property of the 
female which is akin to the  self-acquired 
property! It is being conceded on all hands 
that the adoption after the Succession Act 
operates prospectively and not retrospective- 
ly. There is no relation back. On the date 


of the adoption there is no joint family 
property in existence in which he could 
claim any interest by birth. In doing so, 


the adopted son is not deprived of the sta- 
tus given to him of a natural born son as 
Section 12 of the Hindu Adoptions and 
Maintenance Act, 1956 provides. Where the 
natural born son could get a right by birth, 
the adopted son would. If the natural son 
had no right by birth. the adopted son can- 
not also claim any such right. According 
to us, the effect of vesting of the full title 
in the Hindu female by the provisions of 
Section 14 (1) is to substantially change the 
nature of the property and the status of the 
adopted son. All this seems to be obvious 
and has been assumed by this Court as well 
as by the Supreme Court when the judg- 
ments were delivered either in Yamunabai’s 
case (AIR 1960 Bom 463) or in Punithavalli 
Ammal’s case (AIR 1970 SC 1730). 


22. The learned Advocate-General, who 
only partly supported the judgment conced- 
ed that the doctrine of relation back is not 
available. However, he says that the adopt- 
ed son, in the circumstances of the present 
case, could still get a right to claim parti- 
tion from his mother. He also concedes 
that there was not to be divesting of the 
property but what he implies by this expres- 
sion is slightly different. According to him, 
in all the judgments which have dealt with 
that proposition under the Shastric Hinda 
Law it was always conceived that divesting 
relates to the entire property. In that sense 
there will not be any divesting of the pro- 
perty from the widow. However, he merely 
wants to say that the son’s right to claim 
partition in half the property would not 
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amount to divesting of the entire property 
from the widow. We are unable to agree 
with this reasoning. Divesting need not al- 
ways be in respect of the entire interest. It 
could be of a partial interest also. To say 
that the widow is now the full owner and 
still has to part with a portion of that pro- 
perty is to blow hot and cold in the same 
breath. The moment by some logic she is 
being deprived of the property or a portion 
thereof, her full ownership is obviously af- 
fected. Any interpretation, which will thus 
adversely. effect the benefit which is confer- 
red by the Legislature upon her, does not 
seem to be permissible. We also see no rea- 
son why such an artificial approach should 
be adopted which is inconsistent with the 
plain reading of the statutory provisions. 


23. When the learned Advocate-General 
all the while referred to the right of parti- 
tion of the adopted son, we told him that 
in order to enforce partition, it is always 
assumed that the person claiming partition 
has a prior right in the property itself. He 
also stated that the partition does not 
amount to transfer or divesting. That may 
be so because both the parties to the parti- 
tion are prior owners and they merely cry- 
stallise their respective shares. We repeated- 
ly asked him to point out where and bow 
the adopted son gets a prior interest which 
is to be enforced by partition. No reply 
was given to us directly though some at- 
tempt was made to explain away his own 
theory. The only way in which the right 
in an adopted son could be created on the 
date of adoption is to get interest by birth, 
whether it is natural or a civil birth, through 
the mechanism of adoption. If that right 
is not available, there is no prior right. and 
there is no question of enforcing any parti- 
tion by an adopted son. This approach 
again indirectly revived the concept of rela- 
tion back without actually saying so with 
the modification that in respect of the half 
share that remains with the widow, she 
would be the full owner thereof. This would 
amount to defeating the provisions of S. 14 
and to set the clock back which is contrary 
to the provisions of this progressive piece 
of legislation made to ameliorate the eco- 
nomic condition of Hindu females. In our 
view, therefore, after 1956 the situation has 
entirely changed when the Hindu female is 
declared to be the full owner of the pro- 
perty. Such a title is inconsistent with the 
earlier provisions of the Shastric Hindu Law 
where the woman was merely holding the 
joint family property for the time being 
with life interest and which right was al- 
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ways defeasible by the 
male heir in that family. 


24. Yet another argument was sought to 
be raised by the learned Advocate-General. 
He said that Section 12 of the Hindu Adop- 
tions and Maintenance Act declares that 
from the date of adoption all the rights of 
the child in the family of birth would be 
deemed to be severed and replaced by those 
created by the adoption in the adoptive 
family. If that is so, the child will lose its 
right in the property of the genitive family 
and would get nothing in the family of 
adoption. He posed a question whether the 
Legislature intended to deprive the adopted 
child of the property in both the families. We 
do not think that the question can be posed 
in the manner in which the learned Advo- 
cate-General did. The correct approach is 
that the position of the Hindu female was 
sought to be improved. Adoption was an 
integral part of the Hindu Law and the 
Legislature does not want to deprive the 


introduction of a 


members of the Hindu family of the right ` 


of adoption. According to the traditional 
Hindu Law, a son was being adopted only 
for the spiritual benefits and for continua- 
tion of the line of the adoptive father. 
That position is not affected by the codified 
law. If, in a given situation, the adopted 
child was not likely to get any property, and 
the father or mother giving the child in 
adoption wanted to see that the child also 
gets material benefit from the adoptive 
family special provision has been made in 
Section 13 of the Hindu Adoptions and 
Maintenance Act, 1956. Jt is, therefore, 
obvious that the adopted son need not be 
deprived of property in both the families 
and it is possible for the person giving a 
child in adoption to make specific provisions 
in the matter of property which should be 
available to the adopted child. In any case 
such distant moral considerations cannot be 
permitted to interfere with the plain language 
of the provision. We are thus satisfied that 
the provisions of S. 14 (1) of the Hindu 
Succession Act have brought about a posi- 
tive change relating to the ownership of pro- 
perty by a Hindu female and the character 
of that property in her hands. 


25. In that case of MHirabai v. Babu 
Manika Ingale, reported in 1980 Mah LJ 
494: (AIR 1980 Bom 315),° the Division 


Bench has used the expression “prospective 
furthering” in paragraph 23 of the report. 
It is sought to be explained that the doctrine 
of relation back is not available in view of 
the provisions of Section 12 (c) of the Hindu 
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Adoptions and Maintenance Act. However, 
the same section declares that the adopted 
child would be deemed to be the child of 
the father or mother for all purposes. This 
tantamounts to replacing the principle of re- 
lation back by the intendment of “prospec- 
tive furthering”. This seems to be a new 
expression coined and such a concept is not 
to be found anywhere else. We have already 
explained that where the adopted son had 
no right in the self acquired property even 
under the old Hindu law, how could he get it 
under the now codified Hindu law when there 
is clear intendment to the contrary? Even 
today if an adoption takes place in a joint 
Hindu family, the adopted son is born on 
that day and is entitled to all rights and pri- 
vileges as from that date. The declaratory 
provision of Section 12 of the Hindu Adop- 
tions and Maintenance Act is not meant to 
give right by birth to an adopted son in the 
self-acquired independent property of the 
adoptive father. Since the Hindu female 
becoming full owner under Section 14 (i) 
of the Succession Act is to be equated to 
such an adoptive father, the adopted son 
cannot be given any right in that property. 
To do so would amount to giving a right 
to the adopted son which has never been 
given under the Shastric Hindu Law. We 
do not think any such consequence is con- 
ceived of by the Legislature while enacting 
the two laws, viz. the Hindu Succession Act 
and the Hindu Adoptions and Maintenance 
Act. The expression newly coined, whatever 
it means, does not seem to depict the correct 
legal position as sought to be depicted by 
the codified law. 

26. As we have pointed out, the recent 
judgment in Hirabai’s case (AIR 1980 Bom 
315) does not represent the correct law. We 
may incidentally refer to some of the judg- 
ments on which reliance is placed and which 
are distinguished by the learned Judges of 
the Division Bench. One of the observations 
made by them is that the judgment of the 
Supreme Court in Shripad Gajanan v. Datta- 
ram Kashinath, reported in AIR 1974 SC 
878 shakes the authority of Punithavalli 
Ammal’s case (AIR 1970 SC 1730). The 
learned Advocate General conceded before 
us that he was unable to subscribe to such a 
view. A mere look at the facts of Shripad’s 
case will show that the Supreme Court was 
called upon to deal with a situation which 
Telated to events which were prior to 1956. 
The first paragraph of that judgment shows 
that the Supreme Court was to deal with a 
point under the Hindu law bearing on an 
adoption by a widow and its impact on an 
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earlier partition in the coparcenery—all prior 
to Hindu Succession Act 1956—which arose 
for decision. The partition as well as the 
adoption were both before the 1956 Act 
came into force and the Supreme Court was 
never concerned with the situation whicb 
may arise after the Hindu Succession Act 
came into force. The quotation adopted by 
the learned Judges for observing that the 
authority in Punithavalli Ammal’s case is 
shaken relates to an entirely different point. 
While dealing with the doctrine of relation 
back. some observations were made in Shri- 
pad’s case as to how far that. doctrine could 
be stretched. In that context they have ob- 
served that the judgment in Punithavalli 
Ammal’s case seems to have gone a little too 
far. However, when it comes to the opera- 
tion of that .doctrine after the Succession 
Act came into force, the . observations are 
very clear. They say :— 

“It is unlikely that a similar question will 
arise hereafter since Section 4 of the Hindu 
Succession Act, 1956 has practically swept 
off texts, rules and the like in Hindu law, 
which were part of that law in force im- 
mediately before the commencement of the 
Act, till provisions have been made for such 
matters in the Act. Since on the husband’s 
death the widow takes an absolute estate, 
questions of the type which engage us in 
this appeal will be stilled forever.” 

In our view the observations of the learned 
Judges that Shripad’s case to some extent 
shakes or affects the authority of the judg- 
ment in Punithavalli Ammal’s case on the 
present question are not correct. The learned 
Judges have also observed in the same para- 
graph 30 of the report that the nature of the 
` property with which the Supreme Court was 
dealing in Punithavalli Ammal’s case is not 
clear. This observation is made to indicate 
that if the property inherited in that case 
was the self-acquired property of the- pro- 
positus, a situation similar to the one before 
them was not being dealt with by the 
Supreme Court. In order to find out what 
were the properties in the hands of Soma- 
sundara Udayar, viz. whether ancestral joint 
family property or self-acquired property, 
we examined the facts from the report of 
the Madras High Court judgment from 
which Punithavalli Ammal’s case in AIR 
"1970 SC 1730 was an appeal. Even in that 
judgment we did not get any further informa- 
tion. We will presently point out how this 
is not at all relevant -for deciding the issue. 
However, the learned Judges also distin- 
guished the earlier judgment of this Court 
in Yamunabai’s case (AIR 1960 Bom 463) in 
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the same manner, The property involved in 
that case was the Inam estate in the erst- 
while State of Kolhapur. The learned 
Judges observed that Yamunabai’s case was 
distinguishable because the property that was 
being considered was not obviously the pro- 
perty of the characteristics of the property 
of coparcenery or the property of the joint 
Hindu family. It is difficult to appreciate 
these observations. An Inam property is 
ordinarily heritable or hereditary property 
the settlement in respect of which had taken 
place as early as in 1852. Even apart from 
that, a little effort to investigate the facts 
would have shown that in. the earlier judg- 
ment of this Court the facts have been very 
clearly narrated. It is stated that one Hari- . 
har Pandit was the hereditary priest of the 
ruling family of the former State of Kolhapur. 
The Inam property was thus granted, for 
these services to the family which was here- 
ditarily rendering services as a priest to the 
ruling family. Can there, therefore, be any 
doubt that this was ancestral property in- 
herited from generation to generation and, 
therefore, it would be joint Hindu family in 
the hands of a coparcenery consisting of the 
male members of the Pandit family. In that 
view of the matter Yamunabai’s case was on 
all fours with the facts before the learned 
Judges and being a prior judgment of the 
Division Bench was binding upon them. If 
any doubt was entertained the proper course 
would have been to make a reference to a 
larger Bench rather than distinguish the case 
by observations which are not supported by 
facts. Even that course does not seem to 
be open to that Bench because the matter 
was not restricted to the view taken by this 
Court alone. That view of this Court was 
already confirmed by the Supreme Court in 
Punithavalli Ammal’s case. Assuming that 
in Punithavalli Ammal’s case the property of 
Somasundara Udayar was his self-acquired- 


` property, it seems to make no difference for 


the purpose of the ultimate finding given by 
the Supreme Court. They approved fhe 
judgment of this Court in Yamunabai’s case 
which means that where ancestral joint family 
property of coparcenery was involved, the 
matter was correctly decided by this Court. 
With this kind of observation of the Su- 
preme Court the question was not open at 
all for taking a contrary view. 

27. Our discussion till now will show 
that the Legislature has brought about a 
categorical change by introducing the provi-|- 
sions of Section 14 (1) of the Hindu Succes- 
sion Act. The female holder is now made 
full owner and has the effect of changing the 
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nature of the property. This will always be 
the effect irrespective of the nature of the 
property which the woman possessed as a 
limited owner till June 1956. The earlier 
nature of that property thus becomes irrele- 
vant. Once that position is appreciated, it 
does not become necessary to investigate the 
nature of the property which came in the 
hands of the widow. If a Hindu male pos- 
sessed only self-acquired property and died 
leaving a widow, the position would not be 
different. Till 1956 June his widow would 
succeed to that property under the Mitak~ 
shara law and would take a limited estate 
known as Hindu widow’s estate. If she 
adopts and thus gets a son in the nature of 
law, so far as the son is concerned the pro- 
perty of his adoptive father would be ances- 
tral property in his hands. The father 
having died intestate like the natural son, 
the adopted son would inherit that property. 
The widow would be effaced and by the 
{principle of relation back, he would get the 
father’s property. All these consequences of 
Shastire Hindu Law have now been’ totally 
effaced by the inconsistent contrary provision 
of Section 14 (1) of the Hindu Succession 
Act. That precisely is the effect of this 
statutory provision as is laid down by Sec- 
tion 4 of that Act. We do not think, there- 
fore, that the nature of the property had any 
Particular relevance while construing the 
provisions of Section a (1) of the Hindu 
Succession Act. 

28. The learned Judges diate support for 
their conclusion from the judgment of the 
Supreme Court in the case of Smt. Sitabai 
y. Ramchandra, reported in AIR 1970 SC 
343. The facts in that case show that there 
was a coparcenery between two brothers 
Dalichand and Bhagirat. The property in 
their hands was admittedly ancestral joint 
family property. Plaintiff Sitabai was the 
widow of Bhagirat who pre-deceased Dali- 
chand, some time in 1930. Dalichand died 
on March 30, 1958. Sometime before his 
death Sitabai adopted plaintiff No. 2 Suresh- 
chand and an Adoption Deed was executed 
on March 4, 1958. In a litigation raised by 
Sitabai as plaintiff No. 1 and Sureshchand as 

` plaintiff No. 2, one of the questions related 
to the rights of Sureshchand to claim title 
to the property of the family. On these facts, 
one of the questions raised was whether the 
adopted son Suresh was the son of the adop- 
tive mother alone or also of the deceased 
Bhagirath. This was because the adoption 
was on March 4, 1958 after the Succession 
Act and the Hindu Adoptions and Mainten- 
ance Act were passed. The conclusion 
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arrived at in that ‘behalf is that he was the 
son of both the mother and the father to 
whom the adoption has taken place. A fur- 
ther finding has been given that the joint 
family still continued after the death of 
Bhagirath though Dulichand was the sole 
surviving male member in that family. The 
adoptive mother Sitabai merely had the right 
of maintenance and had no right to property 
at all as her husband had died before 1937. 


“In the circumstances, on the date of adop- 


tion with Dulichand and Sitabai being the 
members of a joint Hindu family, the adopt- 
ed son who was the son of Bhagirath as well 
as Sitabai got a right by birth in the joint 
Hindu family property — may be from the 
date of his actual adoption. It is in that 
view of the matter that the right of the 
adopted son was upheld as a sharer in the- 
joint family property. We wonder what help 
can be derived from that judgment for con- 
sidering the situation where the only person 
surviving was a widow who becomes full 
owner of the property under the provisions 


of the Hindu Succession Act and thereafter 


adopts a son. There is no doubt that the 
son will be of the mother as well as of the 
father but as there is no joint family pro- 
perty in existence on the date of his adop- 
tion he cannot claim on the date of his arti- 
ficial birth in this family any right in the 


. property. 


29. The learned Judges have also derived 
some support from the observations in the 
case of Commissioner of Income-tax v. RM. 
AR. AR. Veerappa Chettiar, reported in 
(1970) 76 ITR 467 (SC). The observations 
of the Supreme Court are that in order that 
there should be a joint Hindu family, it is 
not predicated that there must always be a 
male member in the family, So long as the 
property which was originally the joint Hindu 
family remains in the hands of the widows 
of the members of the family and is not 
divided among them, the joint family con- 
tinues. This statement of law relates to the 
situation of that family in the year 1947 when 
the codified Hindu law was not even thought 
of. That position of Hindu law is clear 
enough so far as the pre-codified Shastric 
Hindu law is concerned. There was no oc- 
casion ‘for the Supreme Court in that case 
to consider the effect of Section 14 (1) of 
the Hindu Succession Act and the vesting of 
the full title in the widow of the last surviv- 
ing coparcener. We do not think that the 
judgment has any relevance in deciding the 
issue before us. 

30. Thus, it would be clear that on the 
view we take the case of Hirabai Harji 
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Ingale, 1980 Mah LJ 494: (AIR 1980 Bom 
315) is wrongly decided and is overruled. 
The legal position has already been formally 
established by the Supreme Court judgment 
in Punithavalli Ammal’s case, (AIR 1970 SC 
1730) which confirmed the view of this 
Court in Yamunabai’s case (AIR 1960 Bom 
463). If that is the correct legal position, 
the adopted son before us, viz. Jitendra has 
no right whatsoever in the property posses- 
sed by Kesharbai as on the date of his adop-' 
tion. Kesharbai was the full owner of that 
property and continued to be so till her 
death. If at all Jitendra has any right in 
the property of Kesharbai it is only by way 
of inheritance after her death as an heir 
under the Hindu Succession Act. The view 
taken by the learned Divisional Commis- 
sioner, therefore, seems to be correct. Keshar- 
bai has been properly declared as the sole 
owner of the property and on that footing 
the’ declaration of the surplus land is ob- 
viously correct and proper. The question 
formulated by us earlier is thus answered in 
the negative. The writ petition thus - fails 
and the rule is discharged. In the circum- 
stances of the case, there will be no order , 
as to costs. ; 

Petition dismissed. 
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Miss Avadhani Meena Ramchandra and 
etc. etc., Petitioners v. Maharashtra State 
Board of Secondary and Higher Secondary 

Education, Pune and etc., Respondents. 


Writ Petns. Nos. 1909, 1864, 1865, 1889, 
1890, 1924, 1927, 2003, 2044, 2098, 2176 to 
2179 of 1980, D/- 29-7-1980. 


Maharashtra Secondary and Higher Se 
condary Education Boards Regulations 
(1977), Regus. 102 (2), 104 (1) and (3) — 
Prohibition on revaluation is integral part of 
prohibition on disclosure or inspection — It is 
also manifestly unjust and illegal — Regala- 
tion 104 (1) and (3) to the extent it prohibits 
revaluation is void. 


Apart from the fact that the prohibition 
on revaluation of answers is to a great ex- 
tent integral part of the prohibition on dis- 
closure or inspection of answer books in 
the whole scheme of the Regulations, it is 
also manifestly unjust and illegal and has to 
be struck down. Indeed logical end of per- 
mitting inspection and disclosure of answer 
books and other documents is to permit re- 
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valuation. Regulation 104 (1) so far it pro- 
bibits revaluation and so also Regulation 104 
(3) are void, (Paras 2, 14 

It is beyond dispute, that every student has 
a right to receive fair play in examination 
and get appropriate marks matching with 
his performance, though he has no right to 
particular marks. Regulation 102 (2) ib 
terms incorporates this principle of fair play. 
But Regulation 104 (1) and (3) takes away 
that right by making an exception about 
mistakes or. wrongs that may take place in 
valuation in spite of general provision in Re- 
gulation 102 (2) for correcting “error, mal- 
practice, fraud, improper conduct or other 
matter of whatsoever nature”. Terminology 
discloses that principle of ejusdem generis 
does not apply. Prohibition on revaluation, 
tenders Regulation 102 (2) nugatory and in- 
effective as it seeks to draw unwarranted dis- 
tinction between various types of mistakes 
and malpractices and restricts the operation 
only to a particular type. Therefore also 
prohibition on revaluation cannot be allowed 
to stand. (Paras 3, 8) 


_ Every Regulation has to stand the fest of 
reasonableness. The only justification and 
rationale pleaded in support of prohibition is 
the administrative convenience and the huge 
number of examinees. Considering the stakes 
involved and the vital importance of the im- 
pact of result of examination on individual’s 
life, it appears to be too insignificant a con- 
sideration. (Para 11) 

After all right of inspection and disclosure 
is only the means and not the end in itself 
The probable question from the student or 
his guardian that stares is — What after 
visual inspection? Hence there is no justifi- 
cation whatsoever to restrict the obligation 
of correction of mistake only to verification 
and to exclude valuation from the operation 
of Regulation 102. Board is thus obliged 
to permit even revaluation and so also to 
provide for machinery and procedure making 
this implicit right effective, 

Per Deshpande, J. (concurring) We 
could spell out a right of inspection from 
the right of verification under Regulation 104 
1} and from the corresponding obligation in 
the Board’s power under Regulation 102 (3) 
and 102 (4). I have been however, diffident 
of spelling further right of revaluation from 
these regulations, though deteriorating stan- 
dards of efficiency in the administration, im- 
pairs my confidence in the rule prohibiting 
such revaluation. In his very careful and 
exhaustive judgment my brother has how- 
ever, traced such right in these very Regula- 
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tions. Rather than allow my doubts to pre- 
vail and dissent, I prefer to agree with him 
in the above circumstances. (Para 16) 
Cases Referred: Chronological Paras 
AIR 1980 SC 2141 : 1980 Lab IC 692: 1980 


All LJ 571 12 
AIR 1978 SC 851 > 3 
AIR 1973 Bom 5 : 1972 Mah LI 879 8 
(1973) 75 Bom LR 332 9 


D. S. Chopra (in W. P. No. 1909/80), 
M. P. Vashi (in W. P. Nos. 1864, 1865, 1889, 
1890 and 2176 to 2179 of 1980), P. H. Wadh- 
waney (in W. P. No. 1924/80), P. P. Pawar 
(in W. P. No. 1927/80), B. P. Apte (in W. P. 
Nos. 2003 and 2098 of 1980) and Bharat B. 
Gupta (in W. P. No. 2044/80), for Petitioners; 
Atul Setalwad and S. N. Vakbaria with R. K. 
Kulkarni i/b. M/s. Little and Co. (in all 
Petns.), D. S. Chopra, Addl. Govt. Pleader 
(for No. 2) in W. P. No. 1864/80; D. S. 
Chopra, Asstt. Govt. Pleader (for No. 2) in 
W. P. No. 1865/80; A. C. Agrawal, Addi. 
Govt. Pleader (for No. 2) in W. P. Nos. 1889 
and 1890 of 1980; Addi. Govt. Pleader (for 
No. 2) in W. P. No. 1924 and 2179 of 1980; 
A. M. Salik, Addl. Govt, Pleader (for No. 2) 
in W. P. No. 2003/80; S. G. Deshmukh, Addl. 
Govt. Pleader (for No. 2) in W. P. No. 
2044/80; W. S. Devnan, Addl. Govt. Pleader 
(for No. 2) in W. P. No. 2098/80 and N. D. 
Bhatkar, Asstt. Govt. Pleader (for No. 2) in 
W. P. Nos. 2176 and 2177 of 1980 and (for 
No. 1) in W. P. No. 2178 of 1980, for Res- 
pondents. 


MOHTA, J.:— These writ petitions and 
others in which my esteemed brother has de- 
livered judgment just mow were heard 
together. I am in agreement with the view 
that the Maharashtra Secondary and Higher 
Secondary Education Boards Regulations 
1977, (for short “the Regulations”) are in the 
nature of bye-laws and not statutory rules 
and that they are liable to be struck down 
as void to the extent they prohibit disclosure 
and inspection of answer books. I proceed 
to deal with the remaining topic relating to 
prohibition on revaluation. 

2. In my judgment, apart from the fact 
that the prohibition on revaluation of answers 
is to a great extent integral part of the pro- 
hibition on disclosure or inspection of 
answer books in the whole scheme of the 
Regulations, it is also manifestly unjust and 
illegal and has to be struck down. Indeed 
logical end of permitting inspection and dis- 
closure of answer books and other docu- 
ments is to permit revaluation. 

3. Now it is beyond dispute, that every 
student has a right to receive fair play in ex- 
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amination and get appropriate marks match- 
ing with bis performance, though he has no 
right to particular marks. Truism is that in 
the present context of fierce competition, un- 
lke in recent past, even a fraction of per- 
centage in marks can make or mar a career. 
Results of examinations conducted by the 
respondent Board are thus a turning point 
in the life of a student, as they are openings 
to various avenues of further studies and 
they can entail civil consequences. As Su- 
preme Court has put in the case of Mohin- 
der Singh v. Chief Election Commr. in AIR 
1978 SC 851: 


S. & H. S. Education, Pune 


“In its comprehensive connotation, every 
thing that affects a citizen in his civil life 
inflicts a civil consequence.” 

4. From Encyclopedia Britannica (1969 
Edn.) one can gather that in medieval times 
students were examined at the end of their 
course by means of disputation in which 
they had publicly to expand and debate 
points. Proceedings were observed and in- 
dividual student assessed by an examiner. 
Written examinations were introduced some- 
where in 16th Century. In 19th Century 
formal written examinations became a re- 
gular feature. There was a time when 
even the name of a paper setter used 
to be disclosed on the question paper and 
none even thought of taking or giving ad- 
vantage of this disclosure. Verification of 
marks was not provided for. As time pass- 
ed, that practice of disclosure of name was 
stopped and verification process became part 
and parcel of examination process. Number 
of examinees was comparatively small and 
consequently the rush and pressure of work 
on examimers was also light. General stan- 
dard of morality in the examinees, examiners, 
parents and indeed the whole society was 
higher. Attitude of the teacher and the 
taught towards each other was of considera- 
tion and respect. In those times it could not 
be even to be dreampt that, students can play 
calculated frauds by interpolating the roll 
numbers and/or changing the internal pages 
of the answer books. 


5. That presently such things were detect- . 
ed successfully at least in some cases, is ad- 
mitted position. The Ex-Chairman of the 
respondent Board is reported to have given 
an interview on T. V. in “Chakravyuh” pro- 
gramme, explaining the modus operandi 
adopted by certain students in indulging in 
various types of frauds. It is certain that 
such interpolation or change is not possible 
without support of some responsible person 
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from the Board either in charge of the ex- 
amination centre or the office. Some writ 
petitions were filed challenging the results on 
these grounds and disposed off in favour of 
the petitioner-students. Newspaper reports, 
though from other division of the State, 
were read in open court disclosing that the 
answer books from certain centres have been 
sealed by order of Court, prima facie accept- 
ing the contention that some internal pages 
in the answer books were changed; as a re- 
sult certain meritorious students were ad- 
versely affected by failing to obtain their due 
marks, Certain examples were placed before 
us to demonstrate that even after official re- 
checking, the mistakes persisted and were 
finally detected only after further rechecking 
was insisted upon by the guardians. It is 
true as conteded by Shri Setalwad, the 
. learned Counsel for the Board that such in- 
stances are not many. High percentage is 
not as relevant as the fact of their existence. 
It is in this background and peculiar features 
of the changed times and not the orthodox 
and traditional, that the merits of the points 
raised on behalf of the petitioners will have 
to be measured. . Before proceeding to do 
so we may notice that M/s. Chopra, Vashi 
and Apte, the learned Counsel for some of 
the petitioners have produced before us the 
recent Regulations framed by the Bombay 
University which permit reassessment of 
answer papers. We are also informed that 
many other universities: have recognised in 
principle that a provision for reassessment is 
the felt necessity of the times and they have 
made necessary provisions. Thus it is ob- 
vious that the idea of revaluation in the 
education field is not considered to be 
Obnoxious by the experts in the field. We 
may in fairness to those learned counsel re- 
cord, that it was not their argument that on 
‘that account only prohibition on revaluation 
should be held, as void. It is also not dis- 
puted that ground of manifest unreasonable- 
ness must stand on its own strength and not 
on the court’s or some other body’s view of 
what is reasonable or prudent. 

6. In the first place it may be noted that 
as per Regulation No, 102 (2) Divisional 
Board can amend result if it is affected by 
error or other matter of whatsoever nature. 
It reads as under :— 

“In any case, where-it is found that the 
result of the examination has been affected 
by error, malpractice, fraud, improper con- 
duct or other matter of whatsoever nature, 
the Divisional Board, on the recommenda- 
tion of the Standing Committee, shall have 
power to amend such result in such manner 
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as shall be in accordance with the true posi- 
tion and to make such declaration as it may 
consider necessary in that behalf, provided 
that except as provided in Clause (3) below, 
no result shall be amended after the expira- 
tion of six months from the date of declara- 
tion of the results.” (emphasis supplied). 


Tbus this regulation refers to mistakes and 
irregularities of all types without making any 
exception about its nature. Even otherwise, 
no action which is the result of either mis- 
take, fraud or total non-application of mind 
can be allowed to stand and/or affect a 


citizen. It is also accepted principle that 
there is no wrong without a remedy. No 
human institution can be infallible. Ex- 


aminer is no exception. On account of vari- 
ous human factors such as pressure of work, 
mood, lack of energy, absent mindedness 
and many others list of which is inexhaus- 
tible, honest mistake in valuation can take 
place even if the allegations of malpractices 
of various types are ignored. It is true that 
in some cases the error, specially in respect 
of subjective answers may not be demon 
strable. However, answers which are objec- 
tive in nature stand on altogether different 
footing. There is only one particular answer 
and if it is given, the student is entitled to 
nothing short of’ full marks, 


7. There are mainly two types of written. 
examinations— (1) essay type or subjective 
and (2) objective (Encyclopedia Britannica 
1969 Edn.). Answers of a fairly substantial 
length, written in the form of essays are re- 
quired in the first type. In assessing these, 
the examiner inevitably exercises certain 
amount of subjective judgment. Answers of 
this kind cannot be assessed as wholly right 
or wholly wrong. They are usually award- 
ed marks according to the. extent to which 
the examiner considers that the candidate hag 
introduced all the relevant facts or argu- 
ments or a sufficient number of them. The 
candidate’s ability to write with clarity and 
precision, or even with what the examiner 
regards as a pleasing style, may also affect 
the result. Critics of the essay type exami- 
nation. have discerned a number of inade- 
quacies and limitations in it. They main- 
tain that the results of these examinations 
can be shown to be unreliable in that they 
depend to a large extent on the subjective - 
judgment of the examiners. It has been de- 
monstrated that the marks awarded to the 
same papers by different examiners vary 
significantly; and that a given examiner when 
invited to assess the same paper on two dif- 
ferent occasions, is unlikely to award it the 
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same marks. Precisely for these reasons, 
essay type examinations are considered less 
suitable and the modern trend is to have 
objective examinations, which stand on 8 
. different footing. It usually involves the 
combination of multiple-choice problems. 
Answers to certain questions are either 
wholly incorrect or wholly correct. They 
call for only one accepted response e. g. capi- 
tal of a particular country or total of parti- 
cular digits. We are informed that in many 
subjects the examination conducted by the 
Board is objective, 


8. By operation of the relevant Regula- 
tions even such demonstrable or apparent 
mistakes in valuation will have to be per- 
petuated. Board is a public body doing 
public duties. One of its obligations as 
found from Section 19 of the Maharashtra 


Secondary and Higher Secondary Education. 


Boards Act, 1965-is to conduct examination. 
Fairplay is the essence of every public ob- 
ligation. In this connection the following 
passage from De Smith’s Judicial Review of 
Administrative Action Fourth Edition 
Page 239 may be useful: 

“The comparatively recent emergence ‘of 
this use of the “duty to act fairly” may also 
enable the courts to tackle constructively 
procedural issues that have not traditionally 
been regarded as part of the requirements of 
natural justice. It may therefore be less 
confusing to say that an immigration officer 
or a company inspector or a magistrate con 
demning food as unfit for human consump- 
tion or an educational institution considering 
an application by a student for admission is 
obliged to act fairly rather than obliged to 
act judicially.” ; 
After all as a Division Bench of this Court 
has put it in the case of Miss Balaise Louis 
v. Nagpur University, 1972 Mah LJ 879: 
(AIR 1973 Bom 5) examination is not merely 
going through a ritual. Its essence lies in 
fair appraisal of a person without any as- 
sistance from outside source. Absence of 
fairness in the matter of public duty is a 
civil wrong against those who are affected. 
Failure to perform public duty is actionable. 
In this connection De Smith at page 528 ob- 
serves thus: 

“One who has an immediate personal 
interest in the performance of public duty 
may bring an action for a declaration that 
a defendant has failed to perform his statu- 
tory duty although he has not committed a 
civil wrong that gives. the plaintiff any right 
of action for damages against him.” 
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This applies to act as well as omissions, But 
in this case, one need not rely upon that 
general abstract theory. Regulation 102 (2) 
in terms incorporates this principle of fair- 
play. But Regulation 104 (1) and (3) takes 
away that right by making an exception 
about mistakes- or wrongs that may take 
place in valuation in spite of general provi- 
sion in Regulation 102 (2) for correcting 
“error, malpractice, fraud, improper conduct 
or other matter of whatsoever nature”. Ter- 
minology discloses that principle of ejusdem 
generis does not apply. Prohibition of re- 
valuation, in my view, renders Regula- 
tion 102 (2) nugatory and ineffective as it 
seeks to draw unwarranted distinction be- 
tween various types of mistakes and mal- 
practices and restricts the operation only to 
a particular type. Therefore also prohibition 
on valuation cannot be allowed to stand. 


9. After all as has been held in Neminath 
v. Poona University referred in (1973) 75 
Bom LR 332 ordinary meaning of “verifica- 
tion” is to ascertain by proper means the 
truth or accuracy of the thing to be verified. 
The said process is not mechanical. In that 
case Ordinances framed by the Bombay 
University fell for consideration, Ordi- 
nance 131 is equivalent to Regulation 102 
and Ordinance 134 is equivalent to Regula» 
tion No. 104. In fact scissor and paste ope- 
tation seems to have been performed in lift- 
ing the phraseology of one and introducing 
it in the other. Though in somewhat dif- 
ferent context, it has been observed that a 
mere mechanical checking up on three points 
from answers does not by itself enure for a 
student’s benefit unless the result is amended 
in his favour under Ordinance No. 131. 
Ordinance 131 also speaks of mistake, mal- 
practice, fraud and improper conduct and 
therefore the Executive Counsel is bound fo 
take all these circumstances into account 
before amending the result. Thus before a 
result can be amended under Ordinance 
No. 131 the Executive Council is bound to 
consider both the apparent mistake in total- 
ling the marks and so also the malpractice 
or other improper conduct which comes to 
its notice and then to amend the result if 
the circumstances justify it In conclusion 
it is held that no restricted meaning can be 
attached to the: terminology “to verify the 
candidate’s answers”, I find the approach 
impeccable, 

10. There is one more aspect. There is 


a practice of standard answers being pre- 
pared by moderators for the guidance of tha 
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examiners and for achieving uniformity. Ex- 
aminers are supposed to treat those answers 
as model and evaluation is supposed to take 
place on that basis. The possibility of mis« 
takes even after that, is not only fairly con- 
ceded on behalf of the Board but indéed is 
recognised in the various pleas taken by the 
Board while indicating the method of con- 
ducting the examination and steps taken 
before final allotment of marks, As per re- 
turn of the Board 20% of the answer books 
received from each examiner are given the 
benefit of revaluation by moderators by 
internal process, before the results are de- 
clared. It is stated that those 20% mainly 
include cases of those who are on the border 
line of passing and failing and those who 
have secured marks over 800. In certain 
cases of very high percentage even second 
revaluation takes place. Thus admittedly 
element of chance very much exists in the 
system of moderation and this element is 


manifestly unjust as it can result into dis- 


crimination though unintended. It may be 
noted that certain institutions may be of 
very high standard, certain of low standard 
and certain of moderate standard. The 
guideline of 20%- operates in respect of all 
these institutions irrespective of a proportion 
of the border line cases either on higher side 
or on lower side. Thus there can be dis- 
crimination even in border line cases, 


11. Every Regulation has to stand the 
test of reasonableness, As is clear from the 
return of the Board and even the submis- 
sions made before us, the only justification 
and rationale pleaded in support of prohibi- 
tion is the administrative convenience and 
the huge number of examinees. Considering 
the stakes involved and the vital importance 


of the impact of result of examination on ` 


individual’s life, it appears to be too insignifi- 
cant a consideration. I fail to see how the 
case of an individual student can be affected 
by this consideration. With the increase in 
` population and growing interest in education 
the number of examinees is bound to be in- 
creased. The increase in the number is in- 
evitable and a right to fair examination can- 
not be denied on this basis. Can Board say 
that jt will not hold examination in case the 
number of students appearing crosses a 
particular limit? It is obliged to permit 
every student to appear for the examination 
irrespective of this consideration. The machi- 
nery and the staff can be employed in anti- 
cipation. No doubt this will put pressure 
on the purse of the Board, but the Board 
can charge appropriate fees for doing the 
work on the principle of quid pro quo. 
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Thus the only rationale and justification 
pleaded before us that the task will be time 
consuming and gigantic, sounds hollow and 
the unreasonableness of Regulation cannot be 
salvaged by this consideration. After all, 
the very existence of right of the reassess- 
ment can serve as a check on arbitrariness, 
casualness, negligent attitude or even mal- 
practice on the part of the examiner. _The 
surest mode of making a man casual towards 
his duties is to make his action infallible. 


12. Before closing I may also make ree 
ference to the point raised on behalf of the 
Board that Regulations relate to educational 
field and, academicians’ view in the matter 
should not be disturbed. This is not a rule 
of law but of prudence. Firstly the question 
posed before us does not necessarily have 
only academic aspect. In this connection I 
can do no better than to quote the following 
passage from the decision of Supreme Court 
given in the case of J. P. Kulshrestha v. 
Chancellor, Allahabad University, 1980 Lab 
IC 692 : (AIR 1980 SC 2141), 


“But University organs, for that matter 
any authority in our system, is bound by the 
Tule of law and cannot be law unto itself.. 

oe . In short, while” dealing with legal 
affairs which have an impact on academio 
bodies, the views of educational experts are 
entitled to great consideration, but not te 
exclusive wisdom”, 


13. We have already held that Regula- 
tions prohibiting inspection and disclosure - 
are void. What useful purpose will be 
served by taking inspection and disclosure in 
case further right of revaluation is denied? 
After all right of inspection and disclosure 
is only the means and not the end in itself. 
The probable question from the student on — 
his guardian. that stares is — What- afte 
visual inspection? Hence I see no justifica- 
tion whatsoever to restrict the obligation of 
correction of mistake only to verification and 
to exclude valuation from the operation of 
Regulation 102. Board is thus obliged to 
permit even revaluation and so also to pros 
vide for machinery and procedure making 
this implicit right effective. So also I do 
not think this right can arise only after de- 
monstrating the error. This would amount 
to begging the question. This demonstration 
is also not practical in the absence of suit- 
able forum, which by the very nature of 
things must consist of expert in the subject. 
It seems obvious that till there is prohibition 
there is no effective right and till machinery 
and procedure is not provided for, there is 
no effective remedy. 
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14. To conclude, prohibition, on revalua- 
tion is also illegal and manifestly unreason- 
ible. Regulation 104 (1) so far it prohibits 
revaluation and so also Regulation 104 (3) 
are hereby declared void and are hereby 
quashed. 

DESHPANDE, J.:— 15. I agree with 
the conclusion but not without doubts and 
Teservations, 

16. The question whether adverse ex- 
amination results involve any civil conse- 
quences or not may be a matter of dispute. 
That student community’s future career is at 
stake in such examinations, however, cannot 
admit of any dispute whatsoever. The 
Board, empowered, to conduct examination, 
is under an obligation to ensure correctness 
‘of evaluation process, and elimination of the 
. possibility of errors at any rate, flowing 
from negligence, casualness, indifference of 
possible acts of misconduct on the part of 
the examiners and others. I agree that the 
elaborate system evolved and indicated in 
the affidavit in reply; is not foolproof against 
the possible lapses of the examiners as also 
` the other members of the supervising or 
clerical staff. Such rights being entirely the 
creatures of the Statute, i.e. the Act and 
the Regulations, we have to trace the re- 
quired correctives within their four corners. 
In the group of cases just decided we could 
spell out aright of inspection from the right 
of verification under Regulation 104 (1) and 
from the corresponding obligation in the 
Board’s power under Regulations 102 (3) 
and 102 (4). I have been however, diffident 
of spelling further right of revaluation from 
these regulations, though deteriorating stan- 
dards of efficiency in the administration, im- 
pairs my confidence in the rule prohibiting 
such revaluation. In his very careful and 
exhaustive judgment my brother has how- 
ever, traced such right in these very Regula- 
tions. Rather than allow my doubts to pre- 
vail and dissent, I prefer to agree with him 
in the above circumstances. 

ORDER 

17. We make the Rule absolute in all 
cases and direct the Board to give inspection 
and allow applications for revaluation as 
also applications for verifications and there- 
after to take necessary action in terms of 
Regulations Nos. 4 to 6 of Regulation 
: No. 104. It will be open for the Board to 
' frame necessary. Regulations for giving 
effect to our directions. In the circum- 
stances of the case there will be no order as 
to costs, 

18. Mr. Vakharia, the learned advocate 
for one of the respondents applied for leave 
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to appeal to the Supreme Court-under Arti- 
cle 133 of the Constitution. Leave refused. 


19. Operation of the order however, will 
be stayed for one week from the date we 
sign the judgment. 


20. Mr. Setalwad made a statement before 
us that subject fo the result of appeal to the 
Supreme Court inspection and revaluation 
will be granted to all those students who had 
made applications irrespective of whether 
they approached the Court or not. 


21. On the motion made by Shri Setal- 
wad, appearing for respondent No. 1 in the 
presence of the advocates for the petitioners, 
the stay is extended up to 20th August, 1980 
and it is made clear that the relief of revalua- 
tion will be given to those who apply for the 
same within one month from 20th August, 
1980. 

Petitions allowed. 
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State of Maharashtra and others, Appel- 
lants v. V. G. Koppar, Respondent.. ` 


First Appeal No. 737 of 1971, DJ- 
1980. 


(A) Constitution of India, Art. 311 (2) 
— Scope and applicability. 


The principles applicable in determining 
scope and applicability of Art. 311 can be 
thus stated: l 


(a) Art. 311 makes no distinction between 
permanent and temporary posts and extends 
its protection equally to al Government 
servants holding temporary or permanent 
posts or officiating in any of them. (b) Pro- 
tection of Art. 311 is available only where 
the dismissal, removal or reduction in rank 
is sought to be inflicted by way of punish- 
ment and not otherwise. If the termination 
of services or reduction in rank is not by 
way of punishment Art. 311 (2) of the Con- 
stitution is not attracted. (c} To determine 
whether termination of service or reduction 
in rank is by way of punishment or not, 
one has to consider whether the servant has 
the right to hold the post from which he 
has been either removed or reduced. (d) In 
case of probationary or officiating appoint- 
ments to a permanent or temporary post, 
there is no right, (e) Reduction in rank 
must be by way of punishment for it carries 
with it the penal consequences, and the two 
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tesis to be applied are: (a) Whether the 
servant has a right to the post or rank; and 
(b) Whether evil consequences visit, such as 


forfeiture of his pay or allowances or the. 


loss of hig seniority in his substantive rank 
or the stoppage or postponement of his 
future chances ‘of promotion. AIR 1958 
SC 36, Ref. to. (Para 16) 
(B) Constitution of India, Art. 311 — 
‘Question whether post is temporary or per- 
ent — Appointment “until further 
orders” — Does not import any nature of 
permanency in the appointment. 
Words ‘until further. orders’ in the con- 
tract of appointment do not import any 


nature of permanency in the appointment of - 


the plaintiff. Even where the terms of con- 
tract of service or the rules governing the 
same spell out that the employment is of a 
purely temporary nature, mere length of 
service for any number of years will be of 
no avail to the plaintiff to contend that the 


nature of his employment is of a permanent, 


nature and not of a temporary nature. 


(Para 19). 


The plaintiff was holding a temporary post 
as a probationer and in the absence of any 
Rules which automatically confirmed his ap- 
pointment after a certain period, it could 
not be said that a right was created in plain- 
tiff to the post he was holding. There is 
nothing on record -to indicate that any re- 
presentation was made by the defendants to 
the plaintiff that he will-be confirmed and 
continued in the post. On the contrary, the 
record clearly shows that the plaintiff 
was, time and again, given warnings, 
memos for his unsatisfactory record and he 
was éven told that if he did not improve his 
performance, a disciplinary action would 
be taken against him. (Para 20) 

(C) Constitution of India, Art. 314 (2) — 
Removal of a probationer or temporary ser 
vant. 

A Government servant whose services are 
purely of a temporary nature, can be re- 
moved, (a) without assigning any reasons in 
the order itself, (b) without holding an in- 
quiry contemplated -by Art. 311 (2} of the 
Constitution of India, and, (c) without in- 
curring the violation of further protection 
under Art, 16 of the Constitution. 
Lab IC 260 (Bom), Foll. (Para 22) 


- (©) Constitufion of India, Art. 311 (2) 
— Enquiry initiated against temporary ser- 
vant dropped — His services terminated 
soon thereafter as no longer required and 
without assigning any reasons — Termina~ 
tion cannot necessarily be said to be by 
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way of punishment. AIR 1974 SC 2192, 
Rel, on. (Para 25) 


Œ) Constitution of India, Art, 311 (2) 
— Termination of services of a purely tem- 
porary servant — Evidence on record. show- 
ing that his performance was not, satisfac- 
tory — Unsatisfactory performance found 
to be motive but not basis. of termination 
order — Held order of termination was 
order of termination simpliciter and no 
penal consequences visited the servant. |- 

(Para 30) 

Œ) Constitution of India, Arts. 16, 311 
— Termination of services of temporary 
servant by order of termination simpliciter 
without casting stigma — Unsatisfactory 
work found to be a motive for the order —. 
Held unsatisfactory work marked such jer- 
vant in a class apart from other temporary 
servants and including those junior to him 
and fhe order could not be challenged on . 
ground of discrimination. AIR 1964 SC 

AIR 1974 SC 555 and AIR 1978 SC 
597, Rel. on. . (Para 39) 
Cases. Referred: Chronological Paras 
AIR 1980 SC 42: 1979 Lab IC 1384 25 
1980 Lab IC 260: 1979 Mah LJ 828 22, 23 
AIR 1979 SC 429: 1979 Lab IC 146 
22, 27, 36 
1978 SC 597 l 39 ` 
1975 SC 1096:1975 Lab IC 666 31 
1974 SC 555: 1974 Lab IC 427 38 
1974 SC 2192: 1974 Lab IC 1380 

a) 26, 29 
AIR 1971 SC 998:1971 Lab IC 721 19 
AIR 1964 SC 1854 : 27, 37 
(1963) Misc. Petna. No. 476 of 1963 (Bom); 

V. N. Bhambure v. S. V. Lonkar . 10/ 
AIR 1958 SC 36: 1958 All LJ 372 

15, 27, 30° 


Smt. C, D. Shenoy, Asstt. Govt. Pleader, 
for Appellants; K. S. Ramaswami, for Re- 
spondent. 

BHONSALE, J.:— The appellants, the 
State of Maharashtra and two others, chal- 
lenge the judgment and decree passed by 


AIR 
AIR 
AIR 
AIR 


-the Judge of the City Civil Court, Bombay, 


in Suit No. 3169 of 1961, decreeing the 
plaintiff's suit in terms of prayer (b) of the- 
original Pauper Petn. No. 55 of 1960, setting 
aside his termination of service as illegal, 
void and inoperative in law and that he 
still continues to be in the employment of 
the State Government with all the attendant 


‘rights and privileges of his post.- The learn- 


ed Judge also decreed arrears of salary and 


‘other emoluments for 38 months prior to- 


the date of the suit. The learned Judge 
has further directed the respondent-plaintiff 


4 
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to pay to the State Government the court- 
fees necessary on the realisation of the 
amount. Certain other consequential direc- 
tions were also given by the learned Judge 
by his judgment and decree passed on 
Feb. 23, 1970. 

2. The plaintiff V. G. koir had filed 
this suit against the then State of Bombay, 
defendant No, 1 and had joined defendant 
No. 2, D. N. Khuredy, in his capacity as 
Dairy Development Commissioner and the 
Joint Secretary to the Government of Bom- 
bay, Agriculture and Forest Department, 
and the Secretary to Government of Bom- 
bay, Agriculture and Forest Department, as 
defendant No. 3. In the said suit the plain- 
tiff had prayed that the termination: orders 
dated Oct. 31, 1956 passed by the defendant 
No. 2, Commissioner, be quashed and set 
aside as being illegal, void. ultta vires and 
inoperative in law and that ‘it be declared 
that he still continues to be in the employ- 
ment of the respondents-defendants witb 
all the attendant rights and privileges of his 
post. The said orders reads as under: 

“Agriculture & Forest Department 

(Milk Commissioner), . 

Government of Bombay, 

Wakefield House, Ballard Estate, 
Bombay-1. ,. 
Ref. No. MC/Estt- 
S53/Estt (6)/A 


3lst Oct., 1956 


ORDER 


“The services of Shri V. G. Koppar, 
Chargeman (Electrical), Central Dairy ara 
terminated with effect from the afternoon of 
31st October, 1956 as they are no longer 
required by Government. 


Shri V. G. Koppar should hand over 
charge to the Dairy Engineer ` today, and 
should also vacate the Government Quarters 
at the Milk Colony before 7th November, 
1956 without fail. 

Sd/- : 

(D. N. Khuredy), 

Milk Commissioner, 

Bombay.” 

The next prayer of the plaintiff in the suit 
was for recovery of a sum of Rs, 17,397.75 ps 
being the arrears of salary and other emolu 
ments from ist of Nov., 1956 till the date 
of the filing of the plaint, for costs of the 
suit and interest on the said amount of 
Rs. 17,397.75 ps. from the date of the suit 
dill payment. 

3. The averments made in the plaint can 
- be briefly summarised as follows : 
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The plaintiff joined the services of the 
then State of Bombay in its Department of 
Civil Supplies as a temporary Assistant 
Engineer (Electrical) at the Aarey Colony 
in the grade of Rs. 220-15-400. The ap 
pointment order was dated April 13, 1950. 
Subsequently, the Aarey Colony which ini- 


. tially used to be. under the Central and was 


part of the Civil Supplies Department of 
the then State of Bombay came to be trans- 
ferred under the control of Agricultural & 
Forest Department, defendant No. 2, was 
Joint . Secretary and defendant No. 3, was 
the Secretary of the said Department at the 
relevant time. Earliet, in or about 1953, 
the designation of the plaintiff was changed 
from the Assistant Engineer to that of the 
Chargeman (Electrical). The qualifications 
required for the said post of Chargeman 
(Electrical) were the same as possessed by 
the plaintiff and the plaintiff was the senior- 
most Chargeman in the said Aarey | Milk 
Colony. There were other chargemen be- 
sides the plaintiff who were all junior to 
him and less qualified than the plaintiff. 
The second defendant, Milk Commissioner, 
by his order dated July 27, 1956, and sub- 
sequently. modified by an order of the 2nd 
tespondent dated Sep. 5, 1956, ordered a 
Departmental Enquiry against the plaintiff 
on the ground of continued unsatisfactory 
performance of duties and also getting leave 
sanctioned from the Dairy Engineer in 
March, 1956 by suppressing the fact, that 
the leave had been refused by the Special 
Officer a few days earlier. It was further 
alleged in the plaint that the second defen- 
dant by his order dated 23/24th Oct., 1956 
cancelled the said Departmental Enquiry. 
However, as stated above, the second. defen- 
dant by order dated Oct. 31, 1956, terminat- 
ed the services of the plaintiff as they were 
no longer required by the Government. .4 


4, The plaintiff preferred an appeal 
against the said order, of termination to the 
Secretary, the third respondent, and ` made 
further representations to the third defen- 
dant, the Secretary. Considerable corres- 
pondence ensued between the plaintiff and 
the Government but ultimately by a letter 
dated March 11, 1957, the 2nd .respondent, 
Commissioner, informed the plaintiff tha 
the plaintiff would not be reinstated in ser- 
vice and he would have to vacate the pre- 
mises occupied by him. 


5. The plaintiff further alleged that he 
was a permanent servant or, at any rate, a 
quasi-permanent servant of the then Govern- 
ment of Bombay, and in view of his status 
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as a, permanent or quasi-permanent servant, 
at no point of time he was ever given any 
show cause notice as to why his services 
should not be terminated. He further aver- 
red that the order of termination of the 
plaintiff, without assigning any reasons, was 
not only mala fide but was passed with a 
view to impose a penalty of dismissal and 
of removal from service within the meaning 
of Art. 311 of the Constitution of India. 
As the order of termihation, though couch- 
ed in an innocent language, amounted to an 
order of dismissal, it was incumbent upon 
the defendants to have complied with the 
requirements of Art, 311. In any case, ac- 
cording to the plaintiff, the order of ter- 
mination of his services was mala fide and 
against the recognised principles of natural 
justice and was passed without any applica- 
tion of mind, 


6. The plaintiff further stated in his 
plaint that the order of termination of his 
services also contravened the provisions of 
Art. 16 of the Constitution of India, inas- 
much asin view of his unblemished record of 
service and in view of the fact that he had 
discharged his duties efficiently and diligent- 
ly, he alone was picked up for arbitrary, 
capricious and discriminatory treatment not- 
withstanding the fact that the three other 
chargemen who were less qualified and sub- 
sequently appointed in point of time were 
not only retained but also confirmed and 
made permanent with effect from Nov. 1, 
1956. He gave details about the other three 
junior chargemen, and regarding their ap- 
pointment, qualifications, duties and tho 
date of confirmation. The ‘plaintiff, there- 
fore, maintained that his services were ter- 
minated arbitrarily and without any rational 
basis and it was unjust, improper and illegal 
to terminate the petitioner-plaintifPs services 
even though he was the seniormost. The 
principle that ought to have been followed 
in the matter of termination of the services 
of temporary chargemen was ‘Last coms 
first go’. The plaintiff further alleged that 
the arbitrary and capricious termination by 
the. defendants clearly violated the protec- 
tion given by Art. 16 of the Constitution of 
India. and in view of these above conten- 
tions, he prayed for setting aside the ter- 
mination as being illegal and also claimed 
arrears of salary from Nov., 1956 till the 
date of the suit as stated earlier, 


7. Defendant No. 1 filed written state- 
ment which was adopted by defendants 
Nos. 2 and 3. It was firstly contended on 
behalf of the defendants that the plaintiff's 
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appointment was purely of a temporary 
character and the letter of his appointment 
dated April 13, 1950, made it clear, beyond 
any shadow of doubt, that he was to hold 
the post until further orders. The defendant 
further stated that the work, duties and the 
qualifications prescribed for all the four 
different posts of Chargemen were entirely 
distinct from each other, and, these posts 
did- not constitute one Cadre. The four 
chargemen belonged to Electrical, Mecha: 
nical, Boiler and Refrigeration Departments, 
respectively. It was further contended by 
the defendants in their written statement 
that though the Departmental Enquiry wag 
ordered to be held, it was subsequently can- 
celled and it was within the powers of the 
defendants not to continue the inquiry any 
further, and such dropping of Enquiry was 
not germane to the questions involved in 
this suit. The defendants, therefore, denied 
the status of the plaintiff, either as permas 
nent or quasi-permanent Government ser- 
vant. According to the defendants, the ter- 
mination of the plaintiffs services was in 
accordance with the contract of service as 
embodied in the letter of appointment of 
the plaintiff, and therefore, the question of 
giving any opportunity to show cause did 
not arise. Consequently, the defendants 
denied that the termination was either arbi- 
trary or mala fide or it was with a view to 
impose any penalty, as alleged by the plain- 
tiff in the plaint, as he was not a permanent 
employee of the defendants. It was further 
contended that the plaintiff had no sem: 
blance of right to seek double protection 
guaranteed to Government servants undep 
Article 311 of the Constitution of India. 
The defendants further relied upon the re- 
presentations made by the plaintiff himself 
which clearly indicated that he was nota 
permanent employee of the defendants at 
the relevant time when his services stood 
terminated. The defendants further denied 
that in the facts and circumstances of the 
case it can be said that the termination of 
the plaintiff's services attracted the provi- 
sion of Art. 16 of Constitution. According 
to the defendants, there- was no scope for 
application of principle “Last come first go” 
as far as the termination of the plaintiff 
was concerned. The consistent stand taken 
by the defendants in the written statement 
was that the plaintiff was appointed pursuant 
toa special contract of service and his services 
had been terminated in accordance with the 
contract. It was further denied that tho 
plaintiff was arbitrarily picked up for ter- 


mination and that there was no rational 
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basis for doing so. The defendants, there- 
fore, denied that the plaintiff had any case 
on the ground of discrimination or on the 
ground that the plaintiffs termination was 
arbitrary or capricious. 


8 The learned trial Judge on these 
pleadings of the parties framed as many ag 
9 issues. After considering the ‘documentary 
and oral evidence tendered by the plaintiff 
and the documentary evidence produced by 
the defendants (as no witness was examined 
on behalf of the defendants) the learned 
trial Judge came to the conclusion that the 
services of the plaintiff were terminated in 
accordance with the contract of service as 
embodied in the letter of appointment dated 
March 6, 1950. It was further held that the 
plaintiff had failed to prove that he was a 
quasi-permanent Government servant. By 
answering this issue, the learned Judge has 
automatically repelled the contention advanc- 
ed by the plaintiff that he could be consid- 
ered as a permanent Government servant. 
The learned Judge further held that the 
plaintiff was not given an opportunity to 
show cause why his services should not be 


terminated. The learned Judge also held. 


that the termination of the plaintiffs ser- 
vices was not in violation of the Rules of 
the first defendant, i.e., the then State of 
Bombay, but the same was mala fide and 
arbitrary. The learned Judge further nega- 
tived the plaintiff’s contention that the ter- 
mination was with a view to punish him or 
impose upon him a penalty of dismissal. 
The last important finding recorded by the 
learned Judge was to the effect that the 
order of términation did contravene the pro- 
visions of Art. 16 of the Constitution of 
India. In view of these findings arrived at 
by the learned Judge, he decreed the suit 
of the plaintiff as stated above in terms of 
prayer (b) of the plaint, that is, he gave a 
declaration that the plaintiff's termination of 
services by the order passed on Oct. 31, 
1956 was illegal, void, ultra vires and in- 
operative in law and also gave him a de- 
claration that he will be deemed - to be in 
the employ of the defendants with all the 
attendant rights and privileges of his post. 
As far as prayer (c) of the plaint was con- 
cerned the learned trial Judge granted him 
arrears of salary for 38 months prior to the 


date of the suit. As the petition was filed. 


in forma pauperis the plaintiff was directed 
to pay to the .Government court-fee stamp 
necessary on the realisation of the amount. 
A deduction of Rs, 2,400/- from the future 
emoluments due to the plaintiff was also 


State v. V. G. Koppar 


Bom. 135 


directed. The judgment and decree was 
passed on Feb. 24, 1970. : 

9. It is against this judgment and decree 
passed by the learned trial Court that the 
State of Maharashtra has filed this appeal 
Mrs. Shenoy, the learned Assistant Govern. 
ment Pleader appearing for the State of 
Maharashtra, has challenged the finding re- 
corded by the learned trial Judge as far as 
the question of discrimination under Art. 16 
of the Constitution is concerned. For the 
sake of clarity it may be stated at this stage 
that having rejected all the contentions rais- 
ed by the plaintiff that his termination order 
dated Oct. 31, 1956 squarely attracted the 
provisions of Article 311 of the Constitution _ 
of India, the learned trial Judge recorded 
the following findings: 

“Under the circumstances, I think that 

the plaintiff has not been able to make out 
any case. attracting the provisions of Arti- 
cle 311 (2) of the Constitution so far as his 
purely temporary services are concerned and 
hence issue No. 6 must be answered in the 
negative.” 
In other words the learned trial Judge de- 
clined to accept the very foundation of the 
plaintiffs case that his termination was with 
aview to punish himand thathis dismissal 
was by way of penalty. 

10. Having thus decided the first and 
equally important issue as to whether the 
order of termination was within the mischief 
of the violation of the double protection 
guaranteed by the Constitution of India ta 
a Government servant, the learned Judge 
next proceeded to consider whether there 
was denial of equality of opportunity for 
the plaintiff in the matter relating to employ- 
ment in the post of Chargemen (Electrical) 
in the service of the defendant No. 1. The 
learned trial Judge after discussing this se- 
cond issue and after discussing some lead- 
ing decisions on the point recorded a find- 
ing that as far as the present case was con- 
cerned, he did not find any case of mis 
conduct either made out or proved: He 
further held that: 


“When there is no question of retrench- 
ment and when a particular person is pick 
ed up for termination of services, the pick- 
ing up must be for some valid reasons such 
as, inefficiency or misconduct and I should 
feel that if the benefits of Art. 16 are claim- 
ed the employer must be in a position to 
show how it was not arbitrary.” 

He further held: 


“It is on this background that we may 
have to look to the decision given by His 
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Lordship Justice Kantawalla of Bombay 
High Court in Misc. Petn. No. 476 of 1963, 
V. N. Bhambure v. S. V. Lonkar.” 

The learned trial Judge quoted extensively 
from that judgment and after quoting thə 
judgment in extenso, the following finding 
was recorded by him: 


“So far as our case is concerned, I have 
already stated that Ext. 1 cannot be linked 
with the termination of the plaintiffs ser- 
vices and hence to my mind, our case re 
sembles the case of V. R. Bhambure. v. 
S. V. Lonkar decided by His Lordship 
Kantawalla, J. Looking into the additional 
circumstances namely the background of 
the enquiry which was not taken to its 
logical end, the short notice of termination, 
immediate insertion of advertisement for re- 


cruiting another person show that the case ` 


of discrimination cannot be repelled. 1 
would, therefore, answer issue No. 7 in the 
affirmative.” 


‘In other words the learned trial Judge had 
decided the question of discrimination under 
Article 16 on four grounds. Firstly, he 
takes striking resemblance between Bham- 
bure’s case and the present case as guide 
lines to decide the question of discrimina- 
tion. Secondly, in his opinion the fact that 
the Departmental Enquiry was not carried 
to its logical end and was suddenly dropped 
was another indication of discrimination. 
‘Thirdly, the duration of the notice of ter- 
mination also indicated arbitrariness on the 
part of the defendants in termination of the 


services of the plaintiff, and lastly, in his 


opinion, the fact that the post was not abo- 
lished and immediate insertion of advertise- 
ment for recruiting another person for the 
‘said post would show that this was a case 
of discrimination, 

11. The learned Assistant Government 
Pleader appearing for_the State, has chal 
lenged these findings and conclusions reach- 
ed by the learned trial Judge which were 
the basis for decreeing the plaintiffs suit, 
and granting him declaration in terms of 
prayer (b) of the plaint as well as fhe ar- 
rears till the date of the suit. It is con- 
tended by Mrs. Shenoy, the Assistant Gov- 
ernment Pleader, that the tenure of plain- 
tiffs employment was of a purely temporary 
character and according to her, the learned 
Judge had also found in favour of the State 
on this issue. It is further submitted by 
the learned Assistant Government Pleader 
that as the character and nature of the em- 
ployment was purely temporary and as the 
record of the plaintiff's services was un- 
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satisfactory and at least on three occasions 
during the tenure of his service, he was 
either warned or given memos to improve 
his unsatisfactory services and warnings 
were issued to him. The plaintiff failed to 
improve, and therefore, his termination in 
terms of the appointment order was not 
only justified and was well within the powers ` 
of the Government, but the question of dis- 
crimination would not at all arise. She fur- 
ther submitted that the allegations regarding 
unsatisfactory record of his services were 
demonstrated by the record put through, 
and therefore, it cannot be characterised as 


either arbitrary or capricious or that the 
plaintiff alone was picked up for discrimi- 
natory treatment. If it was open to the 


State Government to terminate his services 


. according to the terms of employment or 


appointment order without assigning any 
reason, aNd as reasons, in fact, for unsatis« 
factory work existed, the fact that such rea- 
sons did not appear in the order of termi- 
nation did not matter in the least. It would 
have been seen, according to her, that none 
of the officers of the Government or defen- 
dants Nos. 2 and 3 have acted either arbitra- 
rily or capriciously. According to her, 
merely dropping of- an enquiry abruptly 
without taking it to its logical end could 
not be tantamount to the exercising of arbi- 
trary powers at its sweet-will by the officers 
of the first defendant State. In support of 
her contention, the learned Assistant Gov- 
ernment Pleader relied upon a number of 
decisions and a reference to them would be 
made later on. 


12. As against this, Mr. Ramaswami, ap- 
pearing for the plaintiff, challenged the find- 
ing of the learned trial Judge that the pro- 
visions of Art. 311 (2) were not attracted 
in this case. The only concession which 
Mr. Ramaswami made in this case is that 
services were temporary in 
nature though he faintly tried to argue that. 
it could be said that the post held by the 
plaintiff in view of the subsequent develop- 
ments, could be termed as quasi-permanent 
post. He pointed out circumstances which 
could lead to a conclusion that the post held 
by the plaintiff was of a quasi-permanent 
nature. However, his main grievance was 
that the order of termination of the plain- 
tiff was in the nature of visiting him with 
the penal consequences or by way of punish- 
ment though fhe language or the order did 
not indicate so. He further argued that it 
was the substance and not the form of the 
order which was conclusive of the nature 
of the order. According to him, no rea- 
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sons either existed or were indicated in the 
order of termination, and therefore, the 
order of termination must be held to be by 
way of punishment. He challenged the 
finding of the learned Judge that the plain- 
tiff was not entitled to the protection under 
Art, 311 (2) of the Constitution of India 
and relied upon number of Supreme Court 
decisions in support of his submission. 


13. As far as the question of the order 
of termination of the plaintiff being viola- 
tive of Art. 16 of the Constitution was con- 
cerned, he tried to repel the submissions of 
the learned Assistant Government Pleader, 
by submitting that the four Chargemen con- 
stituted one cadre and relied on the aver- 
ments in the evidence of the plaintiff as well 
as certain other averments in the plaint as 
well, scanty though they were. In his sub 
mission, the fact that he was the seniormost 
and was asked to go first was clearly an 
indication of discrimination. Further fact 
that he was asked to look after the work 
of Chargemen (Boiler) for a period of two 
months, indicated that the posts were inter- 
changeable, and therefore, constituted one 
cadre and he being seniormost, could not 
be asked to go first in the absence of valid 
Teasons, are also indicative of discrimination. 
He further submitted that even if it was 
held that the plaintiff, along with other 
three Chargemen did not constitute one 
cadre, if he was alone picked up for termi- 
nation arbitrarily without assigning any 
reasons, that itself would constitute discri- 
mination and could be held to be denial of 
equal opportunity in the employment in 
State, and therefore, there was a clear vio- 
lation of the provisions contained in Art. 16 
of the Constitution of India. He further 
submitted that there was no nexus between 
the warnings given to him earlier in point 
of time and order of termination of services 
of the plaintiff passed on Oct. 31, 1956. 
He defended the finding recorded by the 
learned trial Judge that the order of termi- 
nation of the plaintiffs services clearly vio- 
lated the provisions of Art. 16 of the Con- 
stitution of India. 


14. From these rival contentions, the first 
question that falls for our determination is 
whether the character and tenure of the 
plaintiffs services was temporary or not 
As Mr. Ramaswami has himself conceded 
this position and the finding is also record: 
ed by the learned trial Judge, it is not ne- 
cessary to probe into this question in great 
details. Since, however, Mr. Ramaswami 
has chosen to challenge the finding of the 
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learned trial Judge that the provisions of 
Art. 311 (2) of the Constitution of India 
are not attracted, we have to examine this 
question briefly, 

15. That the protection of Art. 311 of 
the Constitution of India is equally avail- 
able to temporary ag well as permanent 
Government servants, has now been held 


_ beyond any shade of doubt by àa plethora 


of Supreme Court decisions and it is not 
at all necessary to refer to many of them. 
The main decision of the Supreme Court 
which has been described as Locus Classicus 
on the subject is the decision in Parshottam 
Lal Dhingra v. Union of India (AIR 1958 
SC 36). The principles which are relevant 
for the disposal of this first appeal can be 
stated as follows: 


16. (a) Article 311 of the Constitution of 
India makes no distinction between perma- 
nent and temporary posts and extends _ its 
protection equally to all Government ser- 
vants holding temporary or permanent posts 
or officiating in any of them. 

(b) Protection of Article 311 is available 
only where the dismissal, removal or reduc- 
tion in rank is sought to be inflicted by way 
of punishment and not otherwise. If the 
termination of services or reduction in rank 
is not by way of punishment, Art. 311 (2) 
of the Constitution is not attracted. 

(c) To determine whether termination of 
service or reduction in rank is by way of 
punishment or not, one has to consider whe- 
ther the servant has the right to hold the 
post from which he has been either remov- 
ed or reduced, 


(d) In case of probationary or officiating 
appointments to a permanent or temporary 
post, there is no right. 


(e) Reduction in rank must be by way of 
punishment for it carries with it the penal 
consequences, and the two tests to be ap- 
plied are: 

(a) Whether the servant has a right to 

the post or rank; and 


(b) Whether evil consequences visit, such 
as forfeiture of his pay or allowances 
or the loss of his seniority in his sub- 
stantive rank or the stoppage or post- 
ponement of his future chances of| 
promotion. 


17. These principles have furnished prin- 
cipal guidelines in all future cases relating 
to dismissal, removal and/or reduction in 
rank of Government servants. Again as the 
Supreme Court has time and again observ- 
ed the difficulty in not regarding the princi- 
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ples themselves, but when it comes to ques- 
tion of application of those principles to 
given facts of a particular case. Facts of 
two cases are never similar, and therefore, 
depending upon the nature and circum- 
stances of each individual case it becomes 
necessary to find out as to how these princi- 
ples are applicable to the facts of this cass. 


18. The question, therefore, which we 
have to determine in this case is whether the 
plaintiff was purely a temporary Govern- 
ment servant or not. The order of appoint- 
ment dated April 13, 1950 reads as follows: 


“No. MC/Est. 63/A 
2 Office of the Milk Commissioner, 


Wakefield House, Ballard Estate, 
Bombay-1, 13th April, 1950. 


ORDER 


Mr. V. G. Koppar is appointed as an 
Assistant Engineer (Electrical) at the Central 
Dairy, Government Milk Colony Aarey on 
Rs. 220/- per month in the scale of Rupees 
220-15-400 plus dearness allowance admis- 
sible under the rules with effect from 6th 
March, 1950, until further orders. 
Sd/- 
Asstt, Director of Civil 
Supplies (1) 

. Bombay.” 

(“Emphasis supplied.) 
This order is unambiguous and is incapable 
of any construction so as to read into it 
any permanency or quasi-permanency. Mr. 
Ramaswami did, as stated earlier, faintly 
tried to argue that other circumstances in 
the record indicated that the post was likely 
to be continued. He submitted that the 
plaintiff was sanctioned a loan of Rs. 1,500/- 
on Oct. 6, 1951, for purchase of a motor- 
cycle, and a Certificate was given to him 
that there was a reasonable prospect of the 
plaintiff continuing in the Government em- 
ployment till the complete repayment of the 
advance, i.e. 48 monthly instalments. In 
other words, at the date of the issue of 
this resolution dated Oct, 6, 1951, the plain- 
tiff had completed continued service of 4 
years, and therefore,,it could not be said 
that the plaintiff was working on a purely 
temporary basis. Mr. Ramaswami tried to 
read in this resolution of the Government 
of Bombay a quasi-permanent post, and 
therefore, contended that the services of the 
plaintiff could not be said to be of a purely 
temporary nature. 
24th March, 1980. 

19. In this case there is a written “con- 
tract or agreement of service between the 
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plaintif and the defendants. The order of 
appointment, as stated above, only stated 
that the plaintif was kiana as an Asstt. 
Engineer (Electricals) .... with 
effect from 6th March, 1950, ‘until further[ ` 
orders. As stated above ‘until further 
orders’ do not import any nature of perma- 
nency in the appointment of the plaintif, 
Even where the terms of contract of service 
or the rules governing the same spell out 
that the employment is of a purely tempo- 
rary nature, mere length of service for any 
number of years will be of no avail to the 
plaintiff to contend that the nature of his 
employment was of a permanent nature and 
not of a temporary nature Mr. Rama- 
swami relying upon certain observations of 
the Supreme Court in K. H. Phadnis v. 
State of Maharashtra (AIR 1971 SC 998: 
(1971 Lab IC 721)) contended that in view 
of the length of service of the plaintiffs fos 
6 years and the likelihood of its continu- — 
ance as well as confirmation of the services 
-of the three junior Chargemen on Nov. 1, 
1956, and also the advertisement of the post 
which the plaintiff had held, indicated that 
the employment of the plaintiff was of per- 
manent nature or at least of quasi-perma: 
nent nature. Mr. Ramaswami, particularly 
relied on para 16 of the said judgment 
which reads as follows: 


“It is true that the post which the appel- . 
lant held Was a temporary one, but the 
post continued for several years. The indi- 
cations were that the post was practically 
of a quasi-permanent character. The appel- 
lant was reverted neither Vecause the tempo: 
rary post was abolished nor because he was 
found unsuitable to continue. The parent 
department of the appellant did not want 
him back.” 


Mr. Ramaswami placed reliance on the 
observation of their Lordships that “post 
which the appellant held was a temporary 
one, but the post continued for several 
years. The indications were that the post 
was practically of a quasi-permanent char- 
acter”. It is difficult to accept such a cons 
tention in view of the unambiguous and 
clear wordings of the appointment order of 
the plaintiff dated April 13, 1950- that ha 
was appointed until further orders. It is 
true that the plaintiff continued in that 
post for nearly six years, but as will be in- 
dicated later on, there were several warnings 


` issued to the plaintiff in his unsatisfactory . 


performance, and therefore, ‘he plaintiff 
could not be said to have acquired any 
tight to that post. 
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20. This brings us to the second ques- 
tion which needs to be determined in this 
case, Le. whether the plaintiff had any right 
to the post, notwithstanding his having held 
that post for nearly six years. Mr. Rama- 
swami had again made a faint attempt to 
contend that he was -discharging his duties 
efficiently and diligently; that he was senior- 
most amongst four Chargemen, that having 
been given advance after due sanction for 
purchase of motor-cycle to be paid in 48 
monthly instalments and having been asked 
to look after the duties of another Charge- 
man (Boiler) for a period of two months, 
all the indications were that the plaintiff 
had a right to the post which he held. 
Again it is not possible to accept this con- 
tention, of Mr. Ramaswami. The plaintiff 
was holding clearly a temporary post as a 
probationer and in the absence of any Rules 
which automatically confirmed his appoint- 
ment after a certain period, it could not be 
said that a right was created in plaintiff to 
the post he was holding. There is nothing 
on record to indicate that any representa- 
tion was made by the defendants to the 
plaintiff that he will be confirmed and con- 
tinued in the post. On the contrary, the 
record clearly shows that the plaintiff was 
time and again, given warnings, memos 
for his unsatisfactory record and he was 
even told that if he did not improve his 
performance, a disciplinary action would be 
taken against him. These memos and warn- 
ings which are dated March 24, 1956, then 
again on May 14, 1956 and lastly on Aug. 
25, 1956 clearly indicated the unsatisfactory 
nature of the work put in by the plaintiff 
and if read carefully, it is difficult to con- 
ceive that the plaintiff would have enter- 
tained, even remotely, a hope that either 
he would be continued in the service or in 
the nature of things he had any right to 
the post he was holding. 

21. Once it is held that the plaintiffs 
holding of the post was of a purely tempo- 
rary nature and that he had no right to 
the post he had held, a number of legal 
consequences follow from this position. It 
has been laid down by the Supreme Court 
in more than one decision that if the ser- 
vices of a temporary or probationary Gov- 
ernment servant are terminated, either in 
terms of contract of employment or in 
terms of the order of employment without 
assigning any reason whatsoever, the said 
action of the Government does not attract 
the protection given by the Constitution 
under Article 31} of the Constitution of 
India to the Government servant. The only 
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condition that has been laid down by the 
Supreme Court is that in terminating the 
services of such a purely temporary or pro- 
bationary Government servant, no stigma 
should be cast against him for the simple 
Treason that termination simpliciter of a 
temporary and/or of a probationary Gov- 
ernment servant is well within the rights of 
the Government as the incumbent does nol 
possess any right to that post. 


22. A Division Bench of this Court in: 
Manmath Karande v., State of Maharashtra 
(1979 Mah LI 828:(1980 Lab. IC 260)), 
has considered series of Supreme Court 
decisions on the point as to whether the 
provisions of Art. 311 (2) of the Constitu- 
tion of India are attracted where a proba- 
tioner or temporary servant is removed from 
his post and after a survey of the authorities 
including the latest decision “The Manager, 
Government Branch Press v. D. B. Belliappa 
(AIR 1979 SC 429:(1979 Lab IC 146)), 
the Division Bench has concluded that such 
a Government servant whose services are 
purely of a temporary nature, can be re- 
moved without (a) assigning any reasons in 
the order itself (b) without holding an in- 
quiry contemplated by Art. 311°(2) of the 
Constitution of India, and (c) without in- 
curring the violation of further protection 
under Art. 16 of the Constitution of India. 


23. In more than one way the facts in 
Manik’s case are similar to the facts in the 
present case. In that case, the plaintiff was 
appointed ag a temporary clerk under the 
order of the Collector of Solapur dated 
July 18, 1959, and in terms of Cl. 3 of the 
said order, the plaintiff's services were liable 
to be’ terminated without assigning any rea- 
sop. By an order dated March 20, 1969, 
the Coilector did terminate his services, On 
appeal to the Commissioner, the said ter- 
mination order was set aside on 13th Aug., 
1969 for want of one months’ prior notice. 
The plaintiff was then reinstated, but again 
discharged with effect from Sep. 22, 1970 
by notice dated August 22, 1970. The 
plaintiff had challenged this order in appeal 
without success. He, therefore, instituted a 
suit in the trial Court and it came to be 
dismissed, and against the dismissal of his 
suit, he filed a First Appeal which was be- 
ing decided by the Division Bench of this 
Court. Justice V. S. Deshpande who deli- 
vered the judgment of the Division Bench 
had, in terms, stated as follows: 


“Article 311, Constitution of India, is 
not attracted if a probationer or temporary 
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servant is removed from his post or even 
when permanent Government servant is 
compulsorily retired in accordance with 
service rules or is reduced in rank from 
officiating post without enquiry, provided 
no stigma is cast against him, the under- 
- fying reason being that the incumbent does 
not possess any right to the post. Article 311 
is not attracted, to such cases where un- 
satisfactory work or conduct merely fur- 
nishes the motive and not the basis for the 
order.” : 


In view of these principles laid down by 
this Court based on various authorities of 
the Supreme Court, it is not necessary fur- 
ther to probe these two questions, viz., whe- 
ther a. temporary Government servant who 
had no right to the post could invoke the 
protection of Art. 311 (2)-of the Constitu- 
tion of India. 


24. The next contention of Mr. Rama- 
swami was that in this case, admittedly, the 
orders for inquiry were issued by the Milk 
Commissioner, and subsequently that inquiry 
was dropped. On July 27, 1956, Shri D. N. 
Khuredy, Milk Commissioner, Bombay issu- 
ed an order, that he was satisfied that a 
prima facie case existed for a Departmental 
Enquiry against Shri V. G. Koppar, Charge- 
man (Electrical) on account of 
continued unsatisfactory performance of his 
duties as Chargeman (Electrical) and also 
getting leave sanctioned from the Dairy 
Engineer in March 1956 by suppressing the 
fact that leave had been refused by Special 
Officer (DAIRY) a few days earlier. He, 
therefore, ordered that the Departmental 
Enquiry be held against the plaintiff in 
respect of the said conduct. One Shri 
A. J. Vaz, Assistant Milk Commissioner 
(Administration) was appointed to hold the 
said Departmental Enquiry. Subsequently 
by an order dated 5-9-1956, in partial modifi- 
cation of the earlier order referred to above, 
the inquiry was directed to be held by the 
Director, Government Milk Colony. How- 
ever, for the reasons best known to the 
Authorities, this inquiry came to be dropped 
by an order dated 23/24th October 1956. 
That order reads as under :— 


“Agriculture and Forests Department (Milk 
Commissioner) Government of Bombay, ~ 


Ref. No. MC/ESTT-DE/47/A. 


Wakefield House, 

Ballard Estate, 

Bombay-1. 
23rd/24th October, 1956 
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- ORDER 

Office Order No. MC/Estt-DE/47/A dated 
the 27th July 1956 subsequently modified by 
office Order of even. number dated the Sth 
September 1956, ordering a Departmental 
Enquiry against Shri V. G. Koppar, Charge- 
man (Electrical, Ceritral Dairy, Government 
Milk Colony, Aarey), is hereby cancelled. 


(D. N. Khurody) 
Milk Commissioner, Bombay.”. 


25. Therefore, the inquiry which was 
sought to be commenced on 11th July 1956 
was dropped or cancelled in October 1956 
and only a week thereafter by an order dated 
October 31, 1956, the plaintiffs services were 
terminated as they no longer were required, 
Admittedly, no reasons were given in the 
order of termination. Mr. Ramaswami, 
therefore, contended that the mere fact that 
an inquiry was ordered. but subsequently 
dropped indicated that the Government want- 
ed to punish the Government servant and 
subsequent termination without holding an 
inquiry was the result of the misconduct 
alleged against the Government servant by 
the Government. He, therefore, contended 
that such an inquiry into the misconduct was 
the very foundation or basis of the termina- 
tion and not the motive for the order of 
termination. He further contended that such 
termination visited the plaintiff with penal 
consequences, and therefore, was a punish- 
ment inflicted on him within the meaning of 
Article 311 (2) of the Constitution of India. 
He, therefore, contended that the form of 
the Order could never be conclusive and that 
the Court can if the case is so made out go 
behind it to ascertain the truth and substance 
of the matter, that the form of the order 
can never be conclusive of the subject-matter 
is too well-known a proposition emphasised 
in series of the decisions of the Supreme Court 
to be reiterated herein. The Court can 
always go behind the order to find out whe- 
ther in order to get rid of the unwanted pub- 
lic servant the facts are negligently often 
assumed to exist, or have been twisted by 
way of pretence to terminate his services. 
There is no difficulty: as far as this proposi- 
tion is concerned and the Courts are never 
powerless to investigate apparently innocuous 
orders if materials do exist on the record to 
indicate as His Lordship R. S. Pathak, J. 
has stated in State of Maharashtra v. Veerapa 
R. Saboji, AIR 1980 SC 42 : (1979 Lab IC 
1389) “ .. the innocence of the language 
in which the order is framed will not protect 
jt if the procedural safeguards contemplated 
by Article 311 (2) have not been satisfied. 





1981 - 


In a given case, the Government servant may 
succeed in making out a prima facie case 
that the order was by way of punishment. 
R. S. Pathak, J, was delivering a separate 
but concurring judgment by giving additional 


reasons, where both Pathak, J. as well as. 
Untwalia, J. had held simple termination of - 


a probationary or temporary Government 
Servant without casting any stigma on him 
did not violate requirements of Article 311 
of the Constitution. Here again, Unta- 
walia, J. has observed that— ` 

“This principle is beyond any dispute but 
the difficulty comes in the application of the 
said principle from case to case.” 


In the facts of this case, as we have seen 
above, it cannot be said that merely initiat- 
ing an inquiry and dropping the same sub- 


sequently though might tend to create dis- 


trust that, the Government Authorities had 
resorted to an easy course to cover embarrass- 
ment, cannot be said to attract the provisions 
‘ Art. 311 (2) of the Constitution of India. 


` 2. The Supreme Court had laid down 
fn Samsher Singh v. State of Punjab, AIR 
1974 SC 2192 : (1974 Lab IC 1380), that 
when a departmental enquiry is contemplated 
and if an enquiry is not in fact proceeded 
with, Article 311 will not be attracted unless 
it can be shéwn that the order though un- 
exceptionable in form is made following a 
report based on misconduct. It is further 
observed ; 


“No: abstract proposition can be laid down 
that where the services of a probationer are 
terminated it can never amount to a punish- 


ment. Before a probationer is confirmed the- 


authority concerned is under an obligation 
to consider whether the work of the proba- 
tioner is satisfactory or whether he is suit- 
able for the post. In the absence of any 
rules governing a probationer in this respect 
the authority may.come to the conclusion 
that on account of inadequacy for the job 
or for any temperament or other object not 
involving moral turpitude, the probationer 
is unsuitable for the job and hence must 
be discharged. No punishment is involved 
in this. The authority may in some cases 
be of the view that the conduct of the pro- 
bationer may result in dismissal or removal 
on an inquiry. But in those cases the auth- 
ority may not hold an inquiry and may 
simply discharge the probationer with a view 
‘to giving him a chance to make good in 
other walks of life without a stigma at the 
time of termination of probation. If, on 
the other hand, the probationer is faced 


_protection of Article 311. 
-the order and not the form would be deci- 


“India, (AIR 1964 SC 1854). 
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with an enquiry on charges of misconduct or 
inefficiency or corruption, and if his ser- 
vices are terminated .without following the 
provisions of Article Kaa (2) he can claim 
protection. 


The fact of holding an inquiry is not 
always conclusive. What is decisive is whe- 
ther the order is really by way of punish- 
ment. If the facts and circumstances of the 
case indicate that the substance of the order 
is that the termination is by way of punish- 
ment then a probationer is entitled to the 
The substance of 


” 


sive.” 


27. Along with this principles laid down 
by the Hon’ble the Supreme Court, it will 
be necessary now to discuss as to whether 
the Government is within its right or not 
to terminate the services of a probationer or 
a temporary Government servant for un- 
satisfactory record and without giving any 
reasons whatsoever. We have further to see 
that even if the reasons are not disclosed in 
the order of termination and if they exist in 
the record -itself, whether such an action of 
the Government can be said to have violated 
the requirements of Article 311 (2} of the 
Constitution of India. Again in more than 
one decision, the Supreme Court has laid 
down that if the services of a temporary 
Government servants are terminated for un- 
satisfactory record, provided the unsatisfac- 
tory record is not made a mere cloak of 
getting rid of unwanted Government servant 
and is proved to be demonstrably false, his 
services can be terminated and. such termina- 
tion cannot be said to be by way of punish- | 


“ment. In this case reference may be made 


to the earlier decision of the Supreme Court 
in Champaklal Chimanlal Shah v. Union of 
Wanchoo J. 
(as he then was) speaking for the Court, has 
observed : 


“Further even though misconduct, neglig- 
ence, inefficiency or other disqualification 
may be the motive or the inducing factor 


“which -influences the Government to take 


action under the terms of the contract of 
employment or the specific service rule, 
nevertheless, if a right exists, under the con- 
tract or the rules, to terminate the service 
the motive operating on the mind of the 
Govt, is wholly irrelevant. It is on these 
principles which have been laid down in 
Parshottam Lal Dhingra’s case (AIR 1958 
SC 36), that we have to decide whether the 
appellant was entitled to the protection of 


Art. 311 D)”. ` 
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Their Lordships of the Supreme Court again 
in The Manager, Govt. Branch Press v. D. B. 
Bellappa, AIR 1979 SC 429:(1979 Lab IC 
146) have held that the services of the tem- 
porary Government servants can be termi- 
nated without any reasons and the reasons 
need not be disclosed in the order itself. The 
principle that was deduced by the Court from 
the earlier discussion was as follows: 


“If the service of a temporary Govern- 

ment servant are terminated in accordance 
with the conditions of his service on the 
ground of unsatisfactory conduct or his un- 
suitability for the job and/or for his work 
being unsatisfactory, or for a like reason 
which marks him off a class apart from 
other temporary servants who have been re- 
tained in service, there is no question of the 
applicability of Art. 16.” 
Though the point which was being discussed 
was- one of discrimination, these observations 
are equally applicable while considering the 
point as to whether a temporary Government 
servant can be terminated even without as- 
signing any reasons for his termination in 
his termination orders for his unsatisfactory 
performance. In this particular case, as 
stated earlier, the plaintiff was served firstly 
with a letter by Special Officer (Central 
Dairy), Aarey on March 24, 1956, which 
reads as under: 


“No. So. CD2/712, 
Office of the Special Officer (Dairy) 
Aarey Milk Colony, P. O. 
(Bombay Suburban): 24th March, 1956 

To `- i 
- Shri V. G. Koppar, 
Charge (Elec). 
Unit No. 3, 
Govt. Milk Colony, Aarey, 


You had applied for leave in February 
1956 whiċh was refused to you by the Spe- 
cial Officer Central Dairy on the grounds 
that you have not completed a year since 
return from last leave and that the work of 
Electrical fittings in refrigeration Section has 
not been completed by you. 


It is now noticed by the Special Officer, 
Central Dairy, that you have proceeded on 
leave with effect from 19-3-1956 by getting 
your leave sanctioned by the Dairy Engineer 
during the casual absence of the Special 
Officer by hiding the material fact that the 
leave was refused to you a few weeks back. 


You should, therefore, immediately report 
to duty on receipt of this letter, failing which 
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a strong disciplinary action will be taken 
against you.” 
Sd/- N. S. Dave, 
Special Officer (Central Dairy), 
Aatey.”" 
Thereafter he was served with the memoran- 
dum dated 14th May, 1956, which reads as 
under :— 
“No. So/CD/1218, , 
Office of the Special Officer, 
(Central Dairy), 
Aarey Milk Colony, P. O. =>> 
(Bombay Suburban),: 14th May, 1956. 


MEMORANDUM 

Immediately on return from-my tour on 
20th March, 1956, I had issued you a Memo- 
randum in my own writing for explaining the 
following : 

(1) Your leave for two moriths was not 
sanctioned, as you had enjoyed long leave 
last year and because the electrical work on 
the extension of refrigeration section was 
pending since long. In spite of this, during 
my absence, you approached the Dairy En- 
gineer and got your leave sanctioned, not 
revealing that your leave was refused once 
by the undersigned and thus tried to hide the 
facts. Thus, you proceeded on leave and 
you were to be called again to resume by 
sending an official intimation, . 

(2) The spare-pump in the R. M. R. D. 
sampling cabin was giving trouble, which 
you had removed for setting it right. This 
was delayed by you for more than 25 days 
and you were often to be reminded regard- 
ing this. : 

(3) The electrical connection to give suffi- 
cient light to the Central Dairy Store located 
on the mezzanine floor was delayed suffi- 
ciently long in spite of frequent reminders to 
you from the undersigned. Ultimately you 
were to be reported orally to the Milk Com- 
missioner, when he was here at the Dairy. 

Your explanation on the above has not 
been received in spite of my personal frequent: 
reminders to you. Will you, therefore, please 
submit your explanation within three days 
of receipt of this Memorandum? 


Sd/- 
(N. D. Dave), 
Special Officer (Central Dairy), 
Aarey. 
To 
Shri V. Koppar, 


Chargeman (Electrical).” 

28. The plaintiff was also served with 2 
confidential letter dated August 25, 1955, 
which runs as follows: 
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“Agriculture and Forests Department (Milk 
Commissioner) Government of Bombay. 
CONFIDENTIAL ` No. MC/Estt/ 
Wakefield House, 
Ballard Estate, 
Bombay, 
25th August 195% 
To 
Shri V. G. Koppar, 
Chargeman (Electrical), 
Central Dairy, Aarey. 
Through: Dairy Engineer, Central Dairy. 
On 2nd July 1953, a warning was issued 
to you that you should apply more 
earnestly to your duties and work under you. 
It has been again reported that your work 
has not improved and you lack in tact in 
dealing with your subordinatés. There is 
also a lack of supervision on your part and 
recently it was noticed that during the early 
part of June 1955, the log-book of the pump 
house was not properly maintained. 


The work of Electrical Chargeman is a 
very important one and it is regretted that 
in. spite of personal and written warnings you 
have not created a good reputation about 
yourself so far as your work is concerned. 
I am, therefore, to give you the final warning 
that if you do not show marked improve- 
-ment in your performance, disciplinary action 
would be taken against you. 

(D. H. Khurody.) 
Milk Commissioner, Bombay.” 
A close reading of these three letters in- 
evitably leads to one result only that the 
plaintiff's performance was not satisfactory 
in 1955, é 

Last two lines of the letter dated Aug. 25, 
1955 are important. The Milk Commissioner, 
Mr. D. N. Khurody, gave the plaintiff final 
warning that if he did not show marked im- 
provement in his performance, disciplinary 
action would be taken against him. It is 
true that Mr. Ramaswami has contended 
that the letters dated 24-3-1956 and 14th 
May, 1956 were issued by Mr. N. S. Dave, 
Special Officer (Central Dairy), Aarey, with 
whom the plaintiff had alleged some kind of 
ill-feeling, and therefore, according to Mr. 
Ramaswami, these two letters should be ex- 
cluded from consideration. It is not pos- 
sible to agree with this contention of Mr. 
Ramaswami because if the letters were 
wrongly addressed and out of mala fide, the 
plaintiff could have always resorted to fur- 
ther steps ventilating his grievances against 
Mr. Dave to superior officer. There is 
nothing to show that the petitioner-plaintiff 
had done that, At the same time his Con- 
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fidential Reports by Milk Commissioner, 
dated August 25, 1955 cannot be ignored. 
It cannot be said that Mr. Khurody, Milk 
Commissioner, had any personal animus 
against the plaintiff, and therefore, in’ our 


„opinion, it is amply proved that the record 


of the plaintiff did consist of unsatisfactory 
performance about his work, and therefore, 
that could be the basis for termination simpli- 
citer without proceeding with the inquiry 
which was once commenced. Dropping of 
inquiry abruptly does not affect, if record of 
the temporary. Government servant was un- 
satisfactory. In this connection a brief re- 
ference to two Supreme Court decisions may 
be made at this stage. 


29. In Samsher Singh v. State of Punjab, 
AIR 1974 SC 2192 : (1974 Lab IC 1380), a 
Constitutional Bench of seven Judges of the 
Supreme Court has clearly laid down that: 


“An order terminating the services of a 
temporary servant or probationer under the 
Rules of Employment and without anything 
more will not attract Article 311. Where a . 
departmental enquiry is contemplated and if 
an enquiry is not in fact proceeded with 
Art. 311 will not be attracted unless it can 
be shown that the order though unexcep- 
tionable .in form is made following a report 
based on misconduct.” 


in this case after examining the entire record 
we are of the opinion that the letters addres- 
sed to the plaintiff either by Dairy Officer 
or by the Milk Commissioner, Bombay, may 
furnish a motive but in any case it was not 
the foundation or the basis of the order of 
termination, and therefore, there is no scope 
for arguments in this case that the termina- 
tion simpliciter of a temporary Government 
servant in any way attracted the protection 
of Article 311 (2) of the Constitution even 
to a temporary Government Servant. 


30. Thus, the conclusion reached by us 
is (a) that the plaintiff held his post as a 
Chargeman (Electrical) on a purely tem- 
porary basis; (b) Plaintiff's performance of 
work was not satisfactory and there is ample 
material on record to support that conclu- 
sion; (c) reasons existed in the record to show 
that this unsatisfactory performance of the 
plaintiff may have been the motive but not 
the basis of the termination order of the 
plaintiff, and therefore, (d) the order of 
termination was order of termination simpli- 
citer and was not by way of punishment and 
no penal consequences visited the plaintiff as 
laid down by the Supreme Court in the case 
of Parshottam Lal Dhingra (AIR 1958 SC 
36) (Supra). . 
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31. In view of these conclusions, reliance 
placed by Mr. Ramaswami on the decision 
of the Supreme Court in the case of State 
of Punjab v. P. S. Cheema, AIR 1975 SC 
1096 : (1975 Lab IC 666) is wholly mis- 
conceived. On the facts‘of that case, it was 
held that the order of ‘termination of ser- 
vices of a temporary servant was in fact by 
way of punishment and, therefore, protec- 
tion of Article 311 was attracted. As we 
have held-in this case, the termination was 


not by way of punishment, and _ therefore,. 


this decision of the Supreme Court is of no 
assistance to Mr. Ramaswami. 


32. Mr. Ramaswami then contended that 
this termination of the plaintiffs services 
discriminated the plaintiff qua the other three 
Chargemen, inasmuch as, whereas the plain- 
tiffs services were terminated, the services of 
the other three chargemen were retained and 
they were also confirmed in their posts on 
November 1, 1956. The submission on the 
_ point of discrimination is two-fold. Firstly, 
qua other junior chargemen, the plaintiffs 
dismissal smacks of unequal treatment to the 
public office in the matter of public employ- 
ment and he was discriminated for no rhyme 
or reason. Secondly, even though he was 
discharging his duties efficiently and dili- 
gently, he was arbitrarily picked up for ter- 
mination. Mr. Ramaswami vehemently 
argued that all the Chargemen constituted 
one cadre and the plaintiff alone could not 
have been picked up for a discriminatory 


treatment and his services should not bave / 


been terminated. 


33. In the cross-examination-in-chief or in 
the cross-examination of the plaintiff neither 
- the plaintiff nor the defendants have brought 

out sufficient materials before the Court to 

hold that there was, in fact, one cadre to 
which all these four Chargemen belonged. 
We are not in a position on this inadequate 
material to hold that there was one Cadre 
of.the Chargemen. In the plaint, the plain- 
- tiff has stated that he was the seniormost 
-Chargeman and even though he was such a 
seniormost chargeman, his termination was 


~ done arbitrarily without any rational basis 


- and it wag unjust. Mr. Ramaswami further 
‘submitted that the rule that ought to have 
been followed was the rule of ‘Last come 
first go’. He further submitted that the 
plaintiff was arbitrarily picked up for termi- 
nation though there was no rational basis 
for doing so. 


34. The plaintiff has further stated that 
all the four chargemen were expected to 
work in co-ordination with the Dairy Engi- 
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neer whose duty it was to keep the machi- 
nery in good working condition. When 
directed by the Dairy Engineer, one charge- 
man was looking after the duties of the 
other chargeman also. When leave vacaficy - 
occurred, some chargeman was asked to per- 
form the duties of the chargeman on leave. 
Each’ chargeman stood equal chance of pro 
motion to a higher category of Dairy Engi- 
neer as and when there would be occasion 
for it. He was not given any charge-sheet 
asking him to show cause why his services 
should not be terminated and that too with- 
out giving him- any. charge-sheet, inquiry 
was ordered, fe, 


35. In the cross-examination, he admitted 
that each chargeman was assigned different 
fields of work. The plaintiff was to look 
after Electric insulation work; ‘another 
chargeman was to look after Refrigeration 
work and the third one was to look after 
Boiler. But according to the plaintiff, the 
work of another chargeman was carried out 
by a different person as and when necessary. 


36. The defendants in their written state-- 
ments have only averred succinctly that these 
chargemen did not belong to the same cadre. 
In para. 2 of the written statement, it was 
stated that the work, duties and qualifica- 
tions prescribed for all these posts are dif- 
ferent and those posts do not constitute ‘one 
Cadre. The defendants further denied that 
the other three chargemen were Jess qualified 
besides being junior to the, plaintiff. Neither 
the plaintiff nor the defendants had got any 
material to show or anything to sustain a 
finding that there were a common Cadre. If 
there was not a common cadre to which the 
plaintiff and the other three chargemen be- 
longed, then the question of discrimination 
could not arise. As held earlier, the plain- 
services were terminated simpliciter 
without assigning any reason. But in the 
record there seems to be a motive-of un- 
satisfactory performance of plaintiff's duties 
by him. - If this was so, it could hardly be 
said that the plaintiff was discriminated by’ 
the defendants or arbitrarily picked up for 
termination of his services. The observations 
quoted in D. B. Bellappa’s case (1979 Lab 
IC 146) (SC) (supra), would clearly indicate 
that unsatisfactory performance by a tem- 
porary Government servant puts him- in a 
class apart from his juniors in the same. ser- 
vice and his services can be terminated with- 


out assigning any reasons. The relevant ob- `’ 


servations are as follows :— 


“If the services of a temporary Govern- 
ment servant are terminated in accordance 
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with. the’ conditions of his -service on the 
ground -of unsatisfactory. conduct or his un- 
suitability for -the job and/or for his work 
being unsatisfactory, or -for a. like reason 
which marks him off a- class apart from 
other temporary servants who have been re- 
tained in service, there is no question of the 
applicability of Art. 16. Conversely, if the 
services of a temporary Government servant 
are terminated arbitrarily, and not on the 
ground of his unsuitability, unsatisfactory 
conduct or the like which would put him in 
a class apart from his juniors in the same 
service, a question of unfair discrimination 
may arise, notwithstanding the fact that in 
terminating his service, the appointing auth- 
‘ority was purporting to act in accordance 
with the terms of the employment. Where a 
charge of unfair discrimination is levelled 
with specificity; or improper motives are im- 
puted to the authority making the impugned 
order of termination of the service, it is the 
duty of the authority to dispel that charge 
_ by disclosing to the 
motive which impelled it to take. the im- 
pugned action. Excepting perhaps, in cases 
analogous to those covered by Art. 311 (2); 
Proviso (c), the authority cannot withhold 
such information from the Court on- the 
lame excuse, that the impugned order is 
purely administrative and not judicial, having. 
been passed in exercise of its administrative 
discretion under the. rules governing.the con- 
ditions of the service”. 


37. In the same judgment number of 
earlier judgments were quoted in support of 
this proposition. It is hardly necessary to 
refer to all of them here again. Mr. Rama- 
swami’s contention that while junior charge- 
men were arbitrdrily confirmed and the peti- 
tioner was arbitrarily picked up and termi- 
nated, could not be repelled in a “better 
manner than was done by Wanchoo, J. (as 
His Lordship then was) in Champaklal 
Chimanlal Shah v. Union of India (AIR 
1964 SC 1854), as under: 


“We are of opinion that there is no force 
in this contention. ‘This is not a case where 
services of a temporary employee are’ being 
retrenched because of the abolition of a post. 
In such a case, a. question may arise as to 
who should be retrenched when -one out of 
several temporary posts is being tetrenched 
` in-an office. In these circumstances, quali 
-eations and, length of service of: those hold- 
ing similar temporary posts may be relevant 
in considering whether the retrenchment -of 
à particular employee was as a result of dis- 


-1981 -Bom:/10 V G—I5 


“+5 State -v. V. G. Koppar 


respective of what their conduct is, 


Court the reason orf. 


Bom: 145 


crimination. The present, however, is a case 
where the appellant's services were termi- 
nated because his work was found to be m- 
satisfactory ... .. (In such a case) there can 
be, in our opinion, no . question. of any 
discrimination. . It would be absurd to say 
that if the service of. one temporary servant 
is terminated on the ground of unsatisfactory 
conduct the services of all similar employees 
must also be terminated along with him, ir- 
There- 
fore, even though some of those. mentioned 
in the -plaint by the appellant were junior 
to him and did not have as good qualifica- 
tions as he had and were retained in service, 
it does not follow that the action taken 
against the appellant terminating his services 
was discriminatory, for that action was taken 
on the basis of his unsatisfactory conduct. 
A question of discrimination may arise in 
a case of retrenchment on account of aboli- 
tion of one of seyeral temporary posts of the 
same kind in one office but can in our opin- 
ion never arise in the case of dispensing 
with the services of a particular temporary 
employee on’ account of’ his ‘conduct being 
unsatisfactory” (Parenthesis and emphasis 
supplied). 
The principle that can be deduced from ‘the 
above analysis is that if the services of a 
temporary Government servant’ are termi- 
nated in accordance with the conditions of 
his service on the ground of unsatisfactory 
conduct or his unsuitability for the job and/ 
or for his work being unsatisfactory or for 
a like reason which marks him off a class 
apart from other temporary servants who 
have been retained in service, there is no 
question of the applicability of Art. 16.” 
In the same judgment, Their Lordships have 
further observed where no special reasons 
have been disclosed in the order of termina- 
tion and where juniors than the plaintiffs 
have been retained in service, it was ob- 
served that where a Government Servant’s 
past record marks him off a class apart from 
others, there is nó question of discrimination 
as such. In our view, the records of this 
case also indicate that the plaintiff was mark- 
ed off for termination on the basis of an 
intelligible differentia having a reasonable 
nexus with the object of maintaining the 
efficiency and integrity of the public service. 
We. are of the opinion that there wag no 
question of any. discrimination whatsoever 
arising from the termination of the plain- 
tiffs services. 

38. Mr. Ramaswami further argued that 
though there was no Cadre still the termina- 
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tion of the plaintiffs. service could ‘be termed 
as arbitrary and capricious: and therefore, 
there was violation of the provisions .of Arti- 
cle. 16. of the Constitution. of India:: He 
contended. that the act of the’‘fermination of 
the plaintiff’s service was itself arbitrary, and 
therefore, it was'implicit in. it that unequal 
treatment was meted out to: the plaintiff. --He 
relied on the judgment of. the Supreme Court 
in E. P, Royappa v.:.State.of Tamil. Nadu; 
AIR 1974:SC.555 at p. 583: 
427) where . their Lordships'‘of the Supreme 
Court. had held in para 85 as under: 


“Where an act is arbitrary, it is implicit 
in it that it is unequal both according to poli- 
tical logic ` and constitutional , law. and is, 
therefore, | violative of Article 14, and if it 
affects any, ‘matter relating to public employ- 
ment, it is also “violative of Article 16. Arti- 


cles 14 and 16 strike at arbitrariness in State . 


action, and ensure fairness and equality of 
treatment. “They require that State action 
‘must be. based ‘on valid ,felevant principles 
applicable alike -to. all similarly situate and 
it must not be guided by any extraneous OF. 
irrelevant ‘considerations because that- would 
be denial of equality. Where the operative 


reason for . State action ; ‘as distinguished from. 


motive inducing’. from the antechamber of 
the mind, is ‘not, legitimate and relevant but 
is extraneous and outside the, area’ of permis- 
sible considerations, it would “amount to 
mala fide ‘exercise of, „powers and that is hit 
by Articles. 14. and 16.. ‘Mala fide . exercise 
of power, and arbitrariness are different 
lethal” radiations emanating from the same 
. vice: ïn fact the . ‘latter, comprehends . -the 
former. Both’ are inhibited by. Articles 14 
and 16.” 


The above: observations as well as some other 
general observations in . the- said paragraph 
are of immense importance which at 
the doctrine of. equality. - 


‘39. The above . Principles ‘were quoted 
again in Smt.” ‘Maneka Gandhi. v. Union “of 
India (ARR 1978 SC 597) thus : “We are in 
respectful agreement with | these general ‘prin- 
ciples. ‘From’ ‘a' positivic point of view, 
equality is’ antithetic to arbtrariness. in fact, 
equality and arbitrariness aré sworn enemies; 
one belongs to the rule of law i in a republic; 
while ‘the other, to: the whim and caprice ' ‘of 
an absolute monarch”. ‘These principles, 
vital ‘and important’ though they are, are 
not,’ strictly relevant to the facts of the pre 
sent case, inasmuch as as indicated’ above, 
the plaintiff. was a class by himself on the, 
basis of his ‘unsatisfactory performance of 
service, and therefore, in such a case, by no 
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stretch of. imagination it can be said -that the 
plaintif was arbitrarily picked. up for’ un- 
equal treatment, and therefore, the question 
of violation of Article’ 16-of the Constitution 
of India does-not at all arise in‘ this case. 
A cursory: finding: by the learned trial Judge 
on the ‘question of discrimination does- not 
at all clench- the issue. As observed earlier, 
in one small paragraph the trial Court has 
sammarised ifs reasons asto why Art, -16 of 
the Constitution of India was attracted. ` Ac- 
cording to him, the Departmental Enquiry 
was not' completed; no ‘notice of termination 
was given -to the. plaintiff; the post was im- 
mediately advertised for recruitment of an- 
other person. On this basis and certain ob- 
servations in an unreported decision. of this ' 
Court, the learned Judge came to the con- 
clusion that this was'a case of discrimina- 
tion. Besides these’: observations, nowhere 
he has analysed as to how and- why the 
plaintiff arbitrarily picked up for unequal’ or 
discriminatory bir qua big junior 
ciargenen. À a 
A eet 2) ‘ 

4. We: earns ‘accépt this. reasoning of 
the! learned Judge šo as to sustain a finding 
that the provisions of Article ‘16 were violat- 
ed in this case, and therefore, with respect, 
we are constrained te set aside the finding 
recorded by: the trial Court that'-there was 
discrimination against thé plaintif when his 
servicés 'were : terminated by Order ceed 
October 31, 1956. 


41, In view. of this finding we hold that 


‘the provisions of Article 311 (2) of the” Con- 


stitution of ‘India are attracted in case, 
inasmuch ‘as no inquiry was held, and there- 
fore, the plaintiffs termination ‘of service 
was. not by way of punishment, and in. view 


-of the fact that no discrimination has been 


practised by Government in. the matter of 
termination of the plaintiff's services, we 
allow the appéal preferred by the State of 
Maharashtra, set aside the judgment dated 
February 24, 1970 in Suit No 3169 of 1961, 


‘passed ‘by ‘the learned’ Judge of the City Civil. 


Court, Bombay,'and in consequence we: dis- 
miss the suit filed by the: plaimaf for there 
liefs stated earlier. 


4. No” ‘order as to- costs throughout. 


Appeal" allowed. 
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Taru Jethmal Lalvani. ‘Petitionér v. v. D. M. 
Torgal and others, Respondenits:, 


` Misc. Petn. ‘No. 1476 of 1976, Pi- 
1980. . 

(A) Bombay ‘Land _Roquison we (33. of 
1948), Ss. 5 and 6. Enquiry _ omler, — 
Duties. of officer in couaietiag inquiry. 

Sebon Sand e whic Gata borden oa 
the Government to ‘make enquiry really 
cast a heavy burden, The enquiry is not 
to be made mechanically. and cursorily. 
The officer does not have to rely.on other 
persons producing evidence in one ‘way. or 
the other and if no evidence is produced 
pursuant to notice, the officer is not entiti- 
ed to assume fhat the flat is such as can 
be subjected to requisition and that purpose 
is a public purpose and ‘ihat the purpose is 
such .as requires the said flat to be.. requi- 
sitioned. .The officer has. to make. his own 
inquiries and where necessary: call: for ail 
the documents which may. have the effect of 
the enquiry resulting in one way or . the 
other and enable him to form. a definite 
opinion. The officer . cannot impose. the 
burden on: some other party to prove posi- 
tively the position of the land in respect of 
which the inquiry for requisitioning. is be- 
ing made. The officer cannot obviate ihe 
necessity of forming his own. opinion based 
on facts by relying om absence of fhe party 
interested or lack of evidence. In course of 
such- inquiry if a: party is found to- be like- 
ly to be adversely. affected it must . also be 
informed not. only of the provisions under 
which the requisition is songht to be made 
but also of. the public purpose for which it 
is sought to be made and the affected per- 
son should be given an opportunity to can- 
tend as to whether the said alleged purpose 
is a public purpose or not or that such 
public purpose really requires. the.: requisi- 
tioning. (Para 7} 

A further inquiry’ required to be made 
under S. 5 would ‘be as to whether the 
owner has resided in the building -for a 
continuous period of six months or not. ~ 

(Para 9) 

D Bombay Land Requisition Act’ 33: of 
of 1948), Secfions 5 and 6 — R 
order passed under S. 5 or S, 6 — It should 
be a speaking’ order. k 

The requisition order passed Gade 8.5 
or S. 6 must give reasons as to whether, 
(a) the property is such ‘as can’ be requisi- 


BY/BY/A7I7/81f/HR/RSK 7 -> 


14 


Taro Jefhmai'v. D. M. Torgal’ 


. Bom. -147 


tioned, (b) the. purpose for : which it is 
sought- to be requisitioned is a public -pur- 
posé and, <c) the public purpose requires 
the said: property. Inthe absence: of proper 
speaking -order the. order would - be, bad. 
Misc. Petn.No. 37 of, 1976, Dj- 15-10-1979 
(Bom), - Foll. _ (ara 9) 


` (O Bombay - -Land Requisition ‘Act (33 of 


1548),. Ss, ` <S and 6 — Bombay Land Requi- 
sition (@xemption) Rules (1948), R. 4 r./w. 
R. 5 and Wem 1 of Sch. to R. 4 — Appli- 
cability of Ss. 5 and 6 to -bailding owned 
‘by Co-operative Housing Society — Sec 
Hons 5 and 6 do not apply to such building 
by virtue of effect of Rr. 4 and 5 r./w. 
tem 1 of Schedule so long as terms and 
conditions under R, 4 are observed. - 

- In. the exemption rules framed under Sec- 
tion 19 (2) (iv) of the Bombay Land Requi- 
sition Act, 1948, R..4 provides for exemp- 
tion to buildings ‘specified in the first column 
-of the schedule appended to- the rales, from 
the provisions of the'section or sections of 
the Act, specified against them in the second 


. column on the terms and conditions speci- 


fied against them in the third column of 
the said. schedule. -Rule 5 provides that. if 
any of the terms and conditions specified in 
Rule 4 are not complied -with, the State 
Government, may withdraw the exemption 
granted” under R. 4. ` IE these two rules are: 
read together it is clear that the. exemption 
is to be withdrawn for non-compliance with 
the terms and conditions. _The exemption 
has to be there before the question of with- 
drawing ït can arise. The effect of the said 
rules read with Item No. 1 in the schedule 
is that the building belonging to a co-ope- 
tative housing society is exempted from its 
yery inception from operation of Ss. 5 and 
6, but the terms and conditions set out are 
Tequired to be observed. In case the said 
terms and conditions are not observed the 
power is given ‘to the, State Government to 
withdraw exemption. ‘Till that exemption is 
withdrawn, Sections 5 and 6 of the Act can- 
not apply to the buildings owned by a co- 
operative housing society, The compliance 
with the terms and. conditions is not a pre- 
Tequisite of exemption but a condition sub- 
sequent non-compliance of which renders the 
building liable to be deprived. of exemption. 
(1960) 1 Guy LR 89, Rel. on. (Para 11) 


Cases - Referred : ~: Chronological Paras 
(1979) Misc. Petn. No. 37 of 1976; DJ- 
15-10-1979 (Bom), Narendra Jayachand 
Shah v. R. S.. Rajadhyaksha : -9 
(1961): 63 Bom LR 863 - 10 
(1960) 1-Guj LR 89.: eS 11 
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N. K. Madnaney, for Petitioner; C. J. 
Shah with A. R. Shinde (for Nos. 1 - to 3) 
and F, Talyarkhan i/b M/s. Khambatta & 
‘Nalin Kapadia (for No. 4), for- Respondents. 


ORDER :— The petitioner is one of the 
executors of the Will of late Dr. _Mangha- 
ram Rochiram Lalvani and a probate has 
been granted to the petitioner on 15-9-1976 
by this Court in Petition No. 262 of 1974. 
On 23-10-1954 the 4th respondent was regis- 
tered ag a society under the provisions of 
the Societies Registration Act, 1860. The 
‘principal object of the 4th respondent as 
appearing from its constitution is as fol- 
lows: 

“To disseminate knowledge and education 
about, and to promote the adoption of, the 
practice of family planning for the advance- 
ment of basic human rights, family -and 
community welfare, the achievement of a 
balance between the population and its re- 
sources and productivity, and the attain- 
ment of a higher standard and quality of 
life.” i 
This association had been in existence. for 
about 15 years when the order of requisi- 
tion dated 25-10-1976, mentioned herein- 
after was passed. 

2. The said deceased died on 11-10-1973 
and till his death was residing in flat No. 34, 
Sth floor “Sagar Darshan”, Bhulabhai Desai 
Road, Bombay 400026 (hereinafter referred 
to as “the said flat”). The building in which 
the said flat was situated was and is owned 
by a Co-operative Housing Society. Under 
‘his Will dated 9-2-1971 the deceased direct- 
ed his executors and trustees to dispose af 
the said flat and the shares held by the de- 
ceased in the co-operative society and out 
of the corpus or income of the property to 
give such amounts to the poor in charity as 
the executors may in their discretion deem 
fit. Sometime in the year 1974 the peti- 
tioner alone applied for the probate of the 


Will ‘with consent of the other executors 
which probate was ultimately issued on 
15-9-1976. For want of probate the peti- 


tioner was obviously not in a position to 
dispose of the said flat. Though petitioner 
has stated in para 10 of the petition that 
the said flat was being used for residence 
even prior to the passing of the said order 
and was not vacant for a period of six 
months prior to the making of the said 
order, it; is not possible to ascertain on’ the 


basis of ‘the record available whether any _ 


-person was actually residing in the said flat. 
The. prima facie impression created is that 


the flat was not actually used for. actual ‘re: - 
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sidence though all the items and parapher- 
nalia required for residing therein were ex- 


isting in the said flat. 


3. I ascertained from Mr. Talyarkhan, 
though it is not in any affidavit that one 
K: T. Satarawala a retired I. A. S. Officer, 
who retired sometime in June, 1975 and 
acted as Chief Adviser to the Government 
of Gujarat till then, was appointed as the 
chief executive of the 4th respondent by a 
resolution of the 4th respondent dated 17-5- 
1976 and the letter of .appointment dated 
18-5-1976 was issued in his favour. His 
post was given a nomenclature of Secretary 
General but he was only an employee of 
the 4th respondent. The Association has 
the All India Council consisting of various 
office-bearers who are honorary members 
and one of the office-bearers is Honorary 
General Secretary. It would appear that 
soon after the said Satarawala acquired this 
exalted position, the Government started 
considering the question of requisitioning of 
the said flat under the Bombay Land Requi- 


‘sition Act, 1948 and instituted inquiry. 


4. A notice dated 30-7-1976 was, issued 
by the Accommodation ‘Officer and pasted 
on the said flat addressed to the “legal heirs 
of late Dr. M. R. Lalwani”. This notice 
describes the flat as ‘premises’ and through- 
out uses the word ‘premises’ for the said 
flat. The word ‘premises’ has specific con- 
notation under the said Act and is defined 
under the said Act as any building or part 
thereof let or intended to be let separately. 
This notice came in the hands of the peti- 
tioner and the petitioner replied to the same 
by a letter dated 12-8-1976 which was deli- 
vered to the Accommodation Officer on, 
that very day and a day before 13-8-1976 
being the date mentioned in the said notice 
for personal attendance to show cause with 
written statement if any. Obviously misled 
by the use. of the word ‘premises’ in the 
said show cause notice, the petitioner pro- 
ceeded to reply as if the flat was sought to 
be requisitioned under S, 6 of the said Act. 
The said letter states that petitioner is one 
of the executors of the Will of the deceased 
and had applied for the probate of the said 
Will to the High Court and also gives peti- 
tion number. This reply alsa refers to the 
fact that the Will provided that after the 
disposal of the flat the sale proceeds there- 


of were to be utilized for charitable pur- 
poses. Address of the petitioner is also 
given in the said notice. It was clearly 


brought to the notice of the Accommodation 
Officer that thé petitioner. was definitely a 
person interested in the said: fiati“ 07 °°” 


1981, 


§ From the reply it should -have been 
_clear to any reasonable person that the peti- 
tioner was misled by the use of the word 
‘premises’ and had obviously proceeded on 
the basis that the flat was sought to be re- 
quisitioned under the provisions of Sec. 6 
of the Act and it was not even present in 
his mind that it was sought to be requisi- 
tioned under S. 5. As the position under 
Section 6 was very clear he may have 
thought it fit to rest with the reply only 
and not to remain present on the date of 
the hearing on 13-8-1976 before the Ac- 
commodation Officer. However, the reply 
did state that there are no rent receipts in 
respect of the flat but there were bills and 
receipts of the said society for the monthly 
outgoings payable to the society in respect 
of the fat and that when required, the same 
can be produced before the Accommodation 
Officer, The Accommodation Officer, how- 
ever, if he had read the reply ought to have 
realised that the petitioner was “misled by 
the show cause notice and there is no rea- 
son to presume that the Accommodation 


Officer did not read the reply. Instead of 
pointing out to the petitioner by a letter, 
that the said flat was sought to be taken 


under S. 5 and not-under S. 6 and that his 
reply was obviously given under musappre- 
hension as to the nature of inquiry being 
made by him, the Accommodation Officer 
proceeded to pass an order on 25-10-1976, 
under Section 5 of the said Act. Not only 
that but even though he was intimated that 
there was a Will for which a probate was 
applied for and that the petitioner was one 
of the’executors of the WHI and the address 
of the petitioner was given in the said re- 
ply the order was not served on the peti- 
‘tioner but was merely allegedly pasted on 
the premises which according to the Aco- 
commodation Officer were vacant. The said 
order was addressed to “the legal heirs of 
Mr. M. R. Lalwani” and not to the peti- 
tioner. It is difficult to understand the pur- 
pose of addressing the order to the legal 
heirs generally and pasting it on the vacant 
“premises when it was known that only one 
person was taking interest in the said pro- 
‘ceeding and whose namé and address were 
known to the Accommodation Officer. 
mediately within a few days thereafter an 
order dated 2-11-1976 was issued appointing 
an inspector in the office of Controller of 
Accommodation to take possession of the 
flat, The officer took possession of the flat 
on 3-11-1976. „Correspondence thereafter 
-enstied which “ultimately resulted in filing ‘of 


this petition on 16-11-1976., | - ao aid 
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6. Shri Madnaney for the petitioner con- 
tended that. the.said notice and ‘the -order 
-are bad because; (a) the. notice is vague 
and misleading and, therefore, did-not give 
fair opportunity to the petitioner. of. putting 
forward his case and‘ (b) the order is also 
bad as being vague and as it was not made 
for any public purpose but made for a 
nominee of the 4th respondent, which 
nominee may or may not be connected 
with the 4th respondent at all and, (c) that 
the building belonged to a co-operative 
society and, therefore, was exempted from 
the provisions of the said Act by virtue of 
the Bombay Land Requisition (Exemption) 
Rules. 1948. 


7. Shri Madnaney’s contention is that 
‘the enquiry to be held under the provisions 
of Section 5 of the Bombay Land Requisi- 
tion Act, 1948 by the Government and, 
thereby the officer concerned, is not a mere 
mechanical enquiry but he has to himself 
arrive at an opinion after ascertaining the 
relevant facts. Not only that but he also 
must give.a proper and sufficient notice of 
the nature of the enquiry to the person 
likely to be affected. He further contends 
that the officer concerned must also try to 
ascertain all the relevant facts as to whether 
the property sought to be requisitioned is 
such as could be requisitioned, and also en- 
quire and form an opinion as to whether 
the purpose of requisition is a public . pur- 
pose and that requisitioning is necessary for 
that public ‘purpose. Accordingly he con- 
tends that the notice should necessarily 
mention either the section under which a 
particular property is likely to be acquired 
or the facts on the basis of which the same 
is likely. to be acquired which would neces- 
sarily imply or bring home to the person 
concerned the section under which the pro- 
perty is sought to be acquired. He contends 
that in the present case the petitioner not 
only was not made aware of the nature of 
the enquiry and the facts sought to be 
ascertained but on the contrary the notice 
gave an impression that the inquiry. was for 
requisitioning under $. 6 while in. fact the 
requisitioning was contemplated under Sec- 
tion 5 of the said Act. The sections which 
cast a burden on the Government to make 


enquiry really cast a. heavy burden. The 
enquiry is not to be made mechanically 
.and cursorily. The officer does not have 


to rely on other persons producing evi- 
dence in.one way or the other and if no 
evidence is, produced. pursuant. to notice, . the, 
officer is not entitled to assume. that. the flat, 
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is such as can be subjected to requisition 
and.that: purpose is a public : purpose and 
‘that ‘the purpose is such as requires the said 
flat to. be requisitioned. The officer has to 
make his own inquiries and where necessary 
càll for all the documents which may .have 
the effect ‘of the-enquiry resulting in one 


4a definite opinion. The officer cannot im- 
pose the burden on some other party to 
‘prove positively the position of the land in 
respect of which the imquiry for. requisition- 
ing is being made The officer cannot 
obviate the necessity of forming - his’; own 
opinion based. on facts by relying on 


evidence. In course of such inquiry if a 
lparty is found te. be likely. to be adversely 
affected it must also be informed not _ only 
of the provisions under which the requisi- 
‘tion is sought to be made but also of the 
public purpose for which it is sought to be 
imade and the affected person should be 
given am opportunity to contend: as to whe- 
ther the said alleged purpose is. a public 
‘purpose or not or that such public purpose 
really requires the requisitioning. -In the 
present. case the notice as already stated: is 
‘vague not only as to the provisions . under 
‘which the flat is sought to be requisitioned 
‘ut also does not ‘state whether it is .for'a 
‘public purpose and! what. is !that. public. pur- 
‘pose. Similar would: be the situation under 
Section ‘6... As the requisition is being made 
under S.-5, I do not want to go in detailed 
requirements of the: notice, if the inquiry is 
under S.. 6. 


8. Shri Shah has contended that the notice 
is not vague. It states that the premises afe 
‘sought to be requisitioned: under the Act 
which contains only two sections and that 
the petitioner should have replied to the said 
‘notice on the basis that the premises may be 
requisitioned under either of the two sec- 
tions. He ‘further’contends that in any event 
the. notice has called the’ petitioner for -per- 
sonal hearing on a particular date and time 
and if ‘the petitioner had remained present 
he would have known under what provisions 
the flat was sought to be requisitioned. The 
petitioner who is in default in remaining- pre- 
sent and in making inquiries with the respon- 
dent, cannot now make a grievance of no 
‘Opportanity having been given for hearing. 
He says that not only the “petitioner re- 
mained ‘absent on. the day on which the hear- 
ing. was fixed but that in the correspondence 
‘that followed after the, order hė had not 
raised any objection as~ ‘to vagueness‘ and in- 
sufficiency of the notice and the complaint 
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now made is only an afterthought. He con- 
tends further that it is admitted by the peti- 
tioner either expressly or impliedly that no- 
body was.residing in the flat after the death 
of the deceased and’ therefore admittedly no- . 
body actually resided in the said flat: for over 


‘6 months preceding the’ order and, therefore, 


the want of notice and the contention” based ` 
on lack:-of proper notice is only a mere 
technicality and has not resulted in any in- 
justice. to the petitioner. I do not find sub- 
stance in any of the.contentions of Mr. Shah. 
The burden was not on the petitioner to find 
out’ how and under what provisions the flat 
was sought to. be requisitioned. The burden 
was on the officer. concerned to make proper 
inquiry and declaration and to give fair. op- 
portunity to the person. concerned to present 
his case.. As aforesaid the person. is to be 
heard also on the public purpose. and its re- 
quirement. Apart from that it is wrong to 
throw burden on the’ petitioner to ascertain 
the. provisions under which the flat was 
sought to be acquired.. It is- for the officer 
to give proper notice and it is he who should 
have realised that the notice was. misleading 
and ought to have pointed out to the peti- 
tioner the misapprehension on the part of 
the petitioner and thereafter ‘proceeded ‘to 
form his opinion. The’. notice is- therefore 
vague as regards the applicable provision and 
completely wanting-as regards public pur- 
pose ‘and therefore ‘no notice at all. : 

9, Mr. Madnaney has further contended 
that the order of requisition, passed should 
be a speaking order and. in the absence: of 
speaking order it is void. In support of his 
contention he relied on the unreported © judg- 
ment of Pendse J. dated’ 15-10-1979 in Misc. 
Peta. No. 37 of 1976 in Narendra Jaychand > 
Shah v.' R. S: Rajadbyaksha, Controller of 
Accommodation. With respect I ‘am in full 
agreement with the said judgment. It is clear 
that the order in question is not a speaking 
order and it is liable to, be set aside on that 
ground alone. The ‘requisition order must, 
give reasons as to whether, (a) the property 


is such ‘as can be requisitioned, (b) the pur- 


pose for which it is sought to be requisition- 
ed is a public purpose and, (c} the public 
purpose requires the said property. In the 
absence of proper speaking order the order 
would be bad. Shri Shah contends that the 
order ‘in the present case contains reasons 
for requisitioning and nothing further’ is re- 
quired to be stated. ` On the plain’ reading of 
the order, it is clear that it is a’ mere re- 
‘production of the requirements laid down by 
the section and gives no reasons. It does 
not even state that the representation ‘of the 
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petitioner was considered and. though the 
show cause notice mentions the word. ‘pre- 
mises’ does not explain why has the order 
changed it. to. ‘Building’, particularly when 
only a part and not the whole of the build- 
ing was requisitioned. A further inquiry re- 
quired to be made under Section 5 would be 
as to whether the owner has resided in the 
building for a ‘continuoiis period of ‘six 
months or: not. The owner of the fat was 
dead. The petitioner while replying did not 
say that nobody was residing in the flat. The 
order, therefore, does not disclose any ap- 
plication of mind in so far as this require- 
ment of Section 5 is concerned. It is obvious 
that the order is passed just mechanically and 
show cause notice was given merely for 
technical compliance with the rules of natural 
justice but not with any intention. of comply- 
ing with the substance of the principles . of 
natural eee 


~ 10. In support of his argument regarding 


the vagueness of the public purpose and the - 


purpose not. being public purpose -Mr. 
Madnaney relied ,on the decision of this 
Court reported in. Amriksingh v. State. of 
Bombay, (1961) 63 Bom LR 863. In that 
case the premises were sought, to be requisi- 
tioned under Section 6 of the Act for a,pub- 
lic purpose namely, “‘for.the use of a public 
servant”. „On the; ground that, the . “public 
servant can include several persons some of 
them. obviously, . not, covered -by „the public 
purpose, it was held. that the. public purpose 
stated . was vague - and, . therefore, the order 
was bad and was set aside. This judgment 
clearly applies to the. present case and the 
order passed by the 4th respondent is too 
vague and the purpose does not fall within 
the meaning of “public purpose”. The 
‘nominee of the 4th respondent may be an 
employee of the 4th respondent or an officer 
of the 4th respondent or only a friend’ of“an 
employee or office-bearer of the 4th fespon- 
. dent but unconnected with.the 4th- respon- 
dent and he may | be a person. who may have 
several Hats in his possession already. It has 
80 happened in ‘the present case that’ the flat 
was, given to Satarawala who was an em- 
ployee, but what is actually done _cannot be 
taken into account for interpreting an order. 
The 4th respondent may have given the pre- 


mises to a person unconnected with its work, 


as its nominee and it could not be said that 
the 4th respondent ‘had violated .the order. 
Mr. Talyarkhan has submitted that sufficient 
notice was given to the petitioner and that 
the order should be interpreted in the light 
of the events that took place subsequently. 
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He says that the order should be interpreted 
so that the nominee must be a person con- 


‘nected with the 4th respondent and that in 


fact. only .Mr. Satarawala had occupied the 
flat from the very inception and he. is oc-' 
cupying the flat till today. I am afraid I 
cannot accept.this contention. The order has 
to be interpreted by its own wording’and not 
by the manner in which it has been imple- 
mented. Nothing is to be found in the order 
which can lead one to restrict the meaning 
of. “nominee” to the employee of the 4th 
respondent or only a person who is connect- 
ed with the 4th respondent. I am, in this 
case assuming- without deciding, that the re- 
quisitioning for the purpose of the 4th re- 
spondent will be public purpose. Qn the 
aforesaid ground also the said order. is bad. 


11. The 3rd contention of Shri Madnaney 
also is a formidable contention and has to 
be upheld. In the exemption rules framed 
under: Section 19 (2} Gv) of the said Act, R. 4 
provides-‘for exemption to buildirigs specitied 
in the first, column of the schedule appended 
to the rules, from the provisions of ‘the sec- 
tion or ‘sections of the Act, specified against 
them in the second column on the terms and 
conditions specified against them in the third 
column of the said schedule. Rule 5 ‘provides 
that if any of the terms and conditions speci- 
fied in Rule 4 are not’ ‘complied ‘ with; the 
State: Government may withdraw, the exemp- 
tion granted under R. 4. if: these two rules 
are read together it is clear that the exemp- 
tion is to. be withdrawn for- non-compliance 
with the'terms and conditions. The exemp- 
tion has. to be there before: the question of 
withdrawing it can.arise. The. effect of the 
said rules read with Item No. 1 in the sche- 
dule. can only be that the building. belong- 
ing to: a co-operative housing society is €x- 
empted from. its very-inception from opera- 
tion of: Ss. 5 and 6; but the terms and condi- 
tions set out are required. to be observed.’ In 
case the said terms and conditions are not 
observed the power is.given to the State 
Government to withdraw exemption, Till 
that exemption is withdrawn, Ss. 5 and 6 of 
the Act cannot apply to the buildings owned 
by a Co-operative Housing Society. The com- 
pliance with the terms and conditions is not 
a prerequisite `of exemption but a condition 
subsequent (non-compliance of?) ‘which 
renders the building liable to be deprived of 
exemption. In the present case the building 
is admittedly owned by the Co-operative 
Housing Society and as such exempt. It is 
not contended that the ‘exemption is 'with- 
drawn. As is. held by- S-'T. Desai; C. J. and 
P, N: Bhagwati, J. in Parshottamdas v. State, 
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(1960) 1 Guj LR 89 the building has to be 
considered as a whole and not various parts 
thereof. If the whole building belongs to 
the society, various parts being subjected to 
the interest of the different persons, the build- 
ing in its entirety and all its portions will be 
exempted. Apart from this it is stated in 
the petition in para. 10 (hh) that there was 
a decision of the Government not to enforce 
the said conditions. This statement has not 
been denied on behalf of the respondents 1 
to 3. I, therefore, assume that such was the 
policy followed. It can be assumed that in 
view of this policy though according to. the 
Government the condition No. 2 was uot 
complied with the Government did not pro- 
ceed to make an order taking out the build- 
ing from exemption under Rule-5. Mr. Shah 
has fairly relied only on the contents of the 
affidavit in reply filed by the 2nd respondent 
dated 21-3-197 (sic) merely by reading it out 
and without any further oral submissions in 
so far as the question of there being such a 
policy is concerned. He has rested with the 
contention that on a true interpretation of 
Rr, 4 and 5, the exemption is available only 
if the terms are complied with and that in 
the present case the terms are not complied 
with. In my view this contention cannot be 
accepted. The said terms are such that the 
question of complying with them can arise 
only after the building is exempted as is ap- 
parent by the very nature of the terms. 


12. Shri Madnaney, advanced several 
other. arguments based on para. 10 of the 
petition. However, I requested Shri Shah 
and Shri Talyarkhan to confine their argu- 
ments only to the aforesaid points and, there- 
fore I am not dealing with the said other 
contentions as in my view the contentions set 
out above are sufficient to decide the peti- 
tion. In the result the rule is made absolute 
in terms of prayer {a). The respondents to 
pay to the peuiliener, the costs of the peti- 
tion. 


13. Shri Talyarkhan points out that Sa- 
farawala has given undertaking to hand over 
possession of the flat in question within four 
weeks from the final order of the first Court. 
He states that in view of the difficulties faced 
by Satarawala in finding another accommoda- 
‘tion I should give him time up to the end 
of Dec. 1980 to vacate the premises. I do 
not see any reason to give relief in the said 
undertaking except that the period of 4 
weeks will commence only after the date of 
signing of this judgment. 


_ 14. The respondents will hand over pos- 
session of the said flat to the petitioner along 
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with all the items specified in the inventories 
annexed to the affidavit of Kakal dated 10-12- 
1976. 
Petition allowed. 
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Smt. Devi John Vazirani, Petitioner v. 
State of Maharashtra and others, Respon- 
dents. f 

Misc. Petu. No. 678 of 1977, D/- 26-11- 
1980. 

(A) Bombay Land Requisition Act (33 of 
1948), Ss. 5 and 6 — Requisition order — 
Validity — Order of requisition simply stating 
that suit flat had fallen vacant and that same 
was requisitioned for use of State Govern- 
ment servant — Held order was liable to be 
struck down as it was not a speaking order 
‘and did not assign reasons for said requisi- 
tion. Decision of Pendse, J. in Misc. Peti- 
tion No. 37 of 1976, pii 15-10-1979 (Bom), 
Foll (Para 12) 


(B) Bombay Land Requisition Act (33 of 
1948), Ss. 5 and 6 — Bombay Land Requisi- 
tion (Exemption) Rules (1948), R. 4, Item 1 
of Schedule and R. 5 — Requisition order 
under Ss. 5 and 6 — Validity — Flat in co- 
operative society exempted from Ss. 5 and 6 
under R. 4, Item 1 of Schedule — Terms and 
conditions of R. 4, Item 1 of Schedule not 
complied with — Flat requisitioned under 
Ss. 5 and 6 without withdrawal of exemption 
granted as required by Rule 5 — Held order 
could not be sustained. AIR 1981 Bom 147, 


Foll. (Paras 19, 21) 
Cases Referred : Chronological Paras 
AIR. 1981 Bom 147 19 


(1979) Misc. Petn. No. 37 of 1976, D/- 15-10- 
(1979 (Bom), Narendra Jayachand Shah v. 
R. S. Rajadhyaksha 9, 12 


N. K. Madnanėy, for Petitioner; Miss 
F. T. Sikandar, for Respondents. 


ORDER :— The petitioner’s case is that 
she is a member of the Sindhi Immigrants 
Co-operative Housing Society Limited (for 
brevity’s sake hereinafter referred to as ‘the 
said Society’). That the said Society allotted 
to her a plot bearing No. 107-A. That she 
put up a building thereon known as John 
Devi Mansion consisting of four small flats. 
That she has in her Possession two flats on 
the first floor. That in so far as the ground 
floor is concerned, she had given out one of 
the flats to S. P. Nayak on leave and licence 
basis since about ist June, 1972. . 


BY/CY/B510/81/HR/RSK 


1981 | 


2. It is the petitioner’s case that this 
Nayak committed several -breaches of the 
terms and conditions of the licence and 
further failed and neglected to pay the com- 
pensation due under the agreement. That 
she also needed this flat for ber personal use 
and occupation, That she called upon the 
said Nayak to quit, -vacate and deliver up 
vacant: possession of the said fiat to her. That 
the said Nayak turned round and pleaded 
that he was a protected licensee and was not 
liable to. vacate the premises. That she 
thereupon filed a suit in the Small Causes 
Court being Suit RAE & R Suit No. 578/ 
2656 of 1975 for recovery of possession of 
this flat.. That grounds on which she sought 
this decree were (a) that Nayak had failed 
and neglected to pay the compensation and/or 
was in arrears, (b) that he was committing 
nuisance, and (c) that she required the pre- 
mises for her bona fide use and occupation 
That Nayak did not appear in these proceed- 
ings. Evidence was Jed on her behalf. 
During the course of evidence, the deposition 
of her witness was confined to Nayak being 
in, arrears of compensation and/or rent and 
that Nayak was committing nuisance. Since 
Nayak did not appear in these proceedings, 
she was advised not to lead evidence on other 


_ grounds and accordingly she reserved her’. 


evidence in so far as other grounds were con- 
cerned. That an ex parte decree came to be 
‘passed on the 24th Jan. 1976, 

3. It is the petitioner’s case that this de- 
cree having been passed, she addressed a 
letter dated 30th Aug., 1976, to the Control- 
ler. of Accommodation, inter alia, informing 
that a decree had been passed in respect of 
this flat on the ground floor of her building. 
In the said letter she also informed the Con- 
troller of Accommodation that she wanted 
these premises for her personal bona fide 
use and occupation and that in view of this 
the Accommodation Officer should give her 
a ‘no objection’ certificate. By a letter dated 
17th Sept, 1976, the Controller of Accom- 
modation asked her to inform him as to 
where she was staying prior to 21st Apr., 1976 
and called upon her to furnish to bim a 
certified copy of the decree. By a letter 
dated the 4th Oct. 1976, she supplied the 
said particulars to the Controller of Accom- 
modation and also furnished a copy of the 
said decree. By a letter dated 16th Oct., 


1976, the Controller of Accommodation ask- ` 


ed her to intimate to him the vacancy in the 
form prescribed. By a letter dated the 20th 
Dec., 1976 she informed the Controller that 
she had executed the decree on the 17th Dec., 
1976 and had obtained possession.. With the 
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said letter she also returned the form in- 
timating. the vacancy duly filled in by her. 
That by an order dated the 3rd Jan., 1977 
informed her 
that he had requisitioned the flat “to save 
the vacancy from lapsing, pending examina- 
tion of your (that is her) request”. By the 
said letter the Controller of Accommodation 
also called upon her to give an undertaking 
not to claim compensation until her applica- 
tion that she required the premises for her 
bona fide use and occupation was disposed 
of. By a letter dated 8th Jan., 1977 she 
gave the said undertaking, 


4. It is the petitioner’s case that by a 
letter dated 7th Feb., 1977 the office of the 
Controller of Accomodation informed her 
that her request could not be acceded to and 
that she should hand over the possession of 
the premises. Thereafter the Accommoda- 
tion Officer passed an order dated 31st May, 
1977 for taking over possession. By a letter 
dated 31st May, 1977 the Controller of Ac- 
commodation asked her to hand over pos- 
session. Thereafter on 3rd June, 1977, she, 
the petitioner, addressed a letter to the then 
Chief Minister setting out the facts of her 
case. © That thereafter in view of the threa- 
tened action, the petitioner filed the present 
petition. 


5. It is the petitioner’s case (a) that -since 
this was a flat belonging to the Co-operative 
Society and/or belonging to one of its mem- 
bers, it was exempted from the provisions of 
the Bombay Land Requisition Act, 1948 and 
it was not obligatory on her — the petitioner 
— to give any intimation of vacancy to ‘the 
Controller of Accommodation in pursuance 
of S. 5 or 6 of the said Act. That if she 
had done so, she had proceeded mistakenly. 
(b) That, in any event, after the giving of 
such intimation by her to the Controller of 
Accommodation, it was obligatory on the 
Controller of Accommodation or his office 
to hold an enquiry before passing the requisi- 
tion order, which the office of the Controller 
of Accommodation had not done. That in 
view of this, the said order was bad in law. 
(c) That the said order dated the 3rd Jan., 
1977 admitted of many infirmities, viz. (D 
that it was not a speaking order, (ii) that the 
order did not state the purpose for which the 
premises were requisitioned, and (iii) that the 
letter dated the 3rd Jan, 1977 which was 
served on her, made it cléar that the requisi- 
tion was for the purpose to “save the vacancy 
from lapsing” and not for the purposes. con- 
templated under the Act. (d) She had further 
contended that the property in question falls 


154 Boni, 


within the exempted: category and cannot be 
the subject-matter of the. requisition. < In the 
petition the. petitionér has prayed: for: quashi- 
ing the said ‘proceedings. ' t: : otk, at 
: § The-respondents have ‘resisted this peti- 
tión: They have: contended (a) that the’ peti- 
tion contains several false statements and ‘that 
in itself disentitles' ‘the’ pétitioner: to claim ‘any 
relief, (b) that, as a matter of fact; after the 
petitioner ‘had intimated the ‘vacancy an én- 
quiry had been held’ and‘ it was incorrect to 
state that’ the Controller of Accommodation 
had proceeded: to’ requisition the premises in 
the absence of an enquiry, (c) that the order 
dated the 3rd Jan.,-1977. was a proper order 
and was not ‘liable to be set aside, (d) that 
it’ was. incorrect to state that . this property 
was “exempted”. . The respondents have con- 
Bombay Land Requisition Act, 1948, it ‘waa 
open to the. Government to exempt any land 
from the provisions of. Section 5 or 6 or both 
and provide, for the terms and conditions. on 
which the lands should be. exempted, That 
‘ accordingly in the exercise- of these powers 
the Government framed Rules known’ as the 
Bombay. Land „Requisition (Exemption) ‘Rules, 
` 1948. That, the properties that came to be 
exempted were and are. set out in. a Sche- 
dule to the said Rules. Item 1 of this Sche- 
dule provides that. buildings owned by a Co- 
operative Housing Society ‘or the members 
thereof’ under the: Bye-laws of the Society 
‘were exempted fromthe provisions of Sec: 
tions 5 and 6 of the Bombay Land Requisi- 
tion Act, 1948." provided, however; that the 
members. were occupying’ the -premises ’ for 
their use with the permission of the State 
Government, ‘and’ that ‘they - did -not let: out 
or part with the possession of the premises or 
any part thereof. ‘That ‘in this case, it ‘is the 
petitioner’s case’ that she had- given out! the 
premises to’ one’ Nayak: and/or otherwise had 
let them out.:- That there was a clear'treach 
of the said ‘terms... That in‘ view of this, it 
' was not open- to the'petitioner ‘to plead that 


the property was exempted from the applica- ` 


tion of. Ss. `5 ‘and 6 of the Bombay Land Re 
quisition Act, 1948, and claim exemption on 
that basis. That she, having committed ‘a 
' breach, had lost- these- rights and ifthe res- 
pondents had -then proceeded to pass a Te 
quisition order, then’ the order was proper.’ 
7. At the ‘hearing of this pėtition, “Mr. 
Mudnaney, the learned Counsel for the ‘peti- 
tioner, “urged that it was ‘incumbent on ‘the 
respondents to pass a speaking order, which 
thev had not done. - That the perusal of the 
impugned order shows’ that this was’ and is 
the’ usual stereotype order ‘that ‘Is issued “in 
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making a declaration™'that the premises had 
fallen vacant and requisitioning the’same for 
a State: Government servant.. That-the order 
does not indicate ‘that there’ has beén any ap- 
plication of mind ‘on the: part of: the Ac 
commodation ` Officer. Moreover, ` this ‘ine 
firmity ‘could have: perhaps been supplement- 
ed had ‘the officer, who had passed’ the order, 
made asid/or filed an‘ affidavit stating that he 
had perused the papers and applied his mind 
to the facts of the case. - But the officer whe 
had passed this order and who is respondent 
No: -3 has’ not come forward to’ make -such 
an affidavit. On the other hand. the affidavit 
is made- by respondent No. 4, ‘who was no 
where in the picture at the relevant time, 
and has-yet come forward, to:aver that Bhag 
wat, respondent No. 3, had passed the‘ order 
after perusing the papers and applying ` his 
mind to the facts of the case, ` That respon- ` 
dent No. 4 does not even aver that he is' say- _ 


` ing’'so relying upon any records of his off 


cer. Mr. Mudnaney, the learned’ counsel: fos 
the petitioner, submitted that such an an 
davit would be of ‘no: value, i ' 


8. Mr. Mudnaney further urged that it 
was not’ proper on the part of the ' Accom- 
modation’ Officer to’ merely: give a declaration 
without passing a speaking order ‘and/or 
without setting out the reasons which pro- 
mpted’ him to make a declaration. ' That, the 
enquiry ‘Urider the. Act is in the nature ‘of a 
quasi-judicial enquiry and is not an admin- 
istrative one and that it was hence’ obligatory 
on the Accommodation Officer to assign re 
asons. Mr. Mudnaney, the learned Counsel 
for the petitioner, argued that it was and is 
hence not open ‘to ‘the’ respondents to’ nes 
that the declaration was conclusive. 


9. Mr. , Mudnaney.. further, „urged, that a 
similar position ‘arose in the case of. Naren 
Jaychand . Shah v. R. S. Rajadhyaksha in 
Miscellaneous Petition No. 37 of 1976 dis 
poséd of by, Pendse, J., ‘on 15th Oct, 1979. 
Mr.. Mudnaney urged. that the, effect of such 
an order was considered by the learned Judge 
and on. finding of infirmities, such. as ;he -can- 
yassed in, this: case, the. learned Judge had © 
in the said matter struck down the said order. 

.10. . Mr.. Mudnaney ‘urged that in: view of 
this, .. the . impagned order now Be : struck 
down. s. P , ` 1 

TL, Miss. Sikander ` on behalf of dis eE 
ponderits urged that the order - itself states’ 
that the:premises were intended for ‘the use 
of a State Government Servant'‘and ‘this ` in 
itself constitutes ‘a’ speaking order. That 
nothing further’ was’ required. That’ the 
affidavit in ‘reply filed by respondent ‘No. ''4 


1981 ` 
clearly sets out the position that the 
order was passed after application of mind 
to the facts of the case and in view of this 
the argument of Mr. Mudnaney cannot sur- 
_ Vive, ; 

12. Now, in so far as the contentions on 
behalf of the respondents are concerned, it 
may be stated that these were the very con- 
tentions raised in the said case of Narendra 
Jaychand Shah v. R, S: Rajadhyaksha, Misc. 
Petition No. 37 of 1976 and the same were 
negatived. ‘I must ‘now negative these’ con- 
tentions in this case. 


13. As regards the second contention of 
the respondents it may “be stated that what is 
not understandable ‘as to ‘why respondent 
No. 3, who is the person who has passed the 
order, has not come forward to make an 
affidavit. What is not understandable as to 
how respondent No. 4, who was nowhere in 
the picture at the relevant stage, has chosen 
to make an affidavit, and that too to the 
effect that the order was passed by respon- 
dent No. 3, after application of mind to the 
facts of the case. Not even an endorsement 
from the office files has been produced ‘to 
show that respondent No, 3 had looked into 
‘the papers or had passed an order, after ap- 
plication of mind to the facts of the case. 
An affidavit such as- this would ‘be of no 
value whatsoever.. In the circumstances ' of 
this case, I hold that there is ño indication 
that the order was made after- applying mind 
to the facts of the case. 


14. In view of this, I must uphold Mr. 
Mudnaney’s contention and ‘in view of the 
infirmities pointed out by Mr, Mudnaney - the 
order must now be struck down. 


15. At the hearing of this petition Mr. 
Mudnaney, the learned counsel for the peti- 
tioner, also urged that the said order dated 
the 3rd Jan., 1977 was not only passed with- 
out application of mind to the facts but 
without holding an enquiry and that the 
order was, therefore, liable to be struck down 
on this ground also, 


16. In response to this, Miss. Sikander, 
the learned Counsel for the respondents; 
pointed out that after the ‘intimation of 
vacancy was received’ from the petitioner, the 
machinery of the office of the Controller: of 
Accommodation went into action and as a 
matter of fact the Inspectors of this office 
visited the premises:.on three different oc- 
casions once on the 21st Oct., 1976 second 
on the 9th Nov., 1976 and for ‘the third time 
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‘of these statements, 
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on the 7th Jun., 1977. That on these occa- 
sions, ‘the Inspectors had contacted not only- 
the petitioner but her husband ‘and’ her- son 
and had obtained various information as re- 
gards the area which was in their actual pos- 
session át that stage, apart from the requisi- 
tioned premises. ` That these persons were, 
in fact, contacted and their say was record- 
ed and the same was reflected in the reports 
filed by the Inspectors. -That it may be that 
a show cause notice was not issued to- the 
petitioner but then this was not. necessary 
under the Act. That it:may be that regular 
enquiry, as one understands the word: “en- ` 
quiry” had not taken place, but then in view 
it cannot be said that 
the office of the Controller of. Accommoda- 
tion had made no enquiries whatsoever, Miss 
Sikandar stated that the fact that the Office 
of the Controller of Accommodation contact- 
ed the petitioner, her husband and her son 
must show that sufficient and adequate en- 
quiry was made and that the Controller of 
Accommodation had not es without 
holdi an sanati ; 


17. Now, as ads: the PEE on 
these points are concerned, it must be stated 
that in view of what is stated above, it is un- 
necessary to go into this controversy. 


i8.. Mr. „ Mudnaney, next urged that Sec- 
tion. 19 Ê (iv) _ of the Act provides as 
follows :- 


“(iv) exemption of any land from the pro- 
visions of Section 5 or 6 or both and the 
terms and conditions on which the land shall 
be exempted.” 


That pursuant. to the powers conferred under 
this section, the State Government had fram- 
ed Rules known as the Bombay Land Re- 
quisition (Exemption) Rules, 1948. That 
Rr. 4 and 5 of these Exemption Rules pro- 
vide as follows: ` 


_ “4. The buildings ‘specified: in the first 
column of the Schedule hereto appended are 
exempted from the provisions of the section 
or sections of the Act specified against them 
in the-second column on the terms and con- 
ditions specified against them in: the third 
column of the said Schedule. 


"5. If any of the terms and conditions speci- 
fied in Rule 4 are not complied with, the 
State Government may withdraw the exemp- 
tion granted under Rule 4. The decision of 
Government shall be final.” 7 


That the relevant T of the Schedule 
provides as under: 


PI 


~~ 
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- Description of build- 


ings exempted. or 
sections 
of the 
Act from 

which 
exempted. 
1. Buildings vwned by a 5 
Co-operative Housing : and 
Society or the 6 


members thereof under 
the bye-laws of the 
society. 


Mohamed Hanif v. Chunilal. Ukabhai' 





Section- 





Terms and conditions of ex- 
emption. ` cy 4 


(1) The ‘members ‘entitled to oc- 
‘cupy òr'use the premises 
may with the permission of 
such officer as the State 
Government may authorise 
in this behalf. occupy the ` 
same and they shall not 
` let out or part with the pos- 
session of thè premises or ' 
any part thereof.’ es 





That reading these Rules and the Schedule 
as a whole what must be apparent is that if 
the building is owned by a co-operative so- 
ciety or one of its members, the provisions 
of Sections 5 and 6 would not apply to them. 
That it is true that this exemption has been 
granted on the terms and conditions men- 
tioned in the schedule. That if it is the case 
of the respondents that the petitioner had 
committed the breach of these terms and 
conditions, then the proper course for them 
was to withdraw the exemption under R. 5 
‘of the said Rules and then purport to pro- 
ceed in compliance with Ss. 5 or 6 of the 
Bombay Land Requisition Act, 1948. ` But 
in this case it is an admitted position that the 
exemption has not been withdrawn as per 
R. 5 of the Bombay Land Requisition (Ex- 
emption) Rules, 1948 and until and unless 
this exemption was withdrawn, the Control- 
ler of Accommodation could not have pro- 
ceeded in consonance with Ss. 5 and 6 of 
the Bombay Land Requisition Act, 1948. 
19. Mr. Mudnaney urged that a similar 
position arose in the case of Taru Jethmal 
Lalvani v. Shri D, M. Torgal in Misc. Petn. 
No. 1476 of 1976, (reported in AIR 1981 
Bom 147 which was disposed of by Mody, J., 
on the 11th Apr., 1980. .That in that case 
the learned Judge had considered these pro- 
visions and that the learned Judge had 


clearly -beld that if a property was exempted ` 
under Rule 4-.of the Bombay Land Requisi- ` 


tion (Exemption) Rules, 1948 and if there 
was a breach, the exemption would have to 
be withdrawn under the Rules, before the 
authorities could proceed under Ss. 5 and 6 
‘Jof the Bombay Land Requisition ‘Act, 1948. 
Mr. Mudnaney submitted that: in view of 
this the order ‘dated the 23rd tans, 1977 
would be unsustainable. e ve 


—_ 


20. Miss Sikandar on ‘behalf of the res- 
pondents urged that it is an admitted posi- 
tion that the petitioner had parted with pos- 
session of the premises and/or had let out 
the same without obtaining the permission of 
the authorities, That the petitioner having 
committed breach of these Rules, she was 
not entitled to plead any exemption and, as 
a matter of fact, had lost the exemption. 
That, if in these circumstances the respon- 
dents had proceeded to requisition the pre- 
mises, their action was proper. 

21. Now, it may be stated that the con- 
tention canvassed by Miss Sikandar herein 
was the very contention raised in the said 
case referred to by Mr. Mudnaney and the 
same was negatived. In view of the ratio) 
laid down in the said case, Mr. Mudnaney’s| 
contention on this point must be upheld. ' 

22. In the result, what comes about is 
that the petitioner must succeed and’ would 
be entitled to the reliefs in terms of prayer 
(a) of the petition. 

23. Rule is made absolite. There will, 
however, be no order as to costs. 

Petition allowed. 
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Mohamed Hanif Abdul Hamid and: others, ` 
Plaintiffs v. Chunilal Ukabhai Padia end. 
others, Defendants. 
And 
M/s. B. Sahib Dittamal, & Sons Pvt. ie 
Applicants. 
Notice óf: Motion- Nö. 698 of 1980 in ‘uit 
No. 492 of 1974, D/- "19-2-1981. - Ete, att 
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Civil P. C. (5 of 1908), O. 46, R. 1 — Pro- 
perty in hands of receiver — Decree executed 
and possession taken from receiver without 
leave of Court — Court is competent to 
grant subsequent leave provided it does not 
prejudice any party — Party deprived of 
offering obstruction at time of execution — 
Held subsequent leave could not be granted. 

Although there is no statutory provision 
which requires a party to take leave of the 
Court to sue a Receiver, the rule regarding 
obtaining leave is part of the rules of equity 
and is based on public policy which requires 
that when the Court had assumed possession 
of the property in the interest of the litigants, 
the authority of the Court was not to be dis- 
turbed without first taking its leave. How- 
ever, a party can apply for leave retrospec- 
tively, if it has omitted to obtain such leave 
prior to the filing of the suit or prior to in- 
itiating ` proceedings in execution. It is, 
therefore, within the competence of the Court 
to grant such leave in retrospect; the only 
question being whether the granting of such 
‘subsequent leave’ would prejudice any party. 
AIR 1963 Mad 33, AIR 1944 Mad 372, AIR 
1977 SC 2304 and AIR 1958 SC 725, Relied 


on, (Para 11) 
Cases Referred: Chronological Paras 
AIR 1977 SC 2304 9 
AIR 1963 Mad 33 7 
AIR 1958 SC 725 , 10 
AIR 1944 Mad 372 8 


N. M. Bagadia, for Plaintiffs to Show 
Cause; N. L. Palan with A. G. Shah, for 
Defendants to Show Cause; R. B. Andhya- 
rujina with N. M. Ankolkar, for Applicants 
in Support of the Notice of Motion, 


ORDER :— This Notice of .Motion taken 
out by the applicants raises an interesting 
question with regard to the powers of this 
Court to grant ‘subsequent leave’ in a case 
where execution had been levied on property 
in the hands’ of the Court Receiver without 
Leave of the Court. 


2. The Applicants had initially prayed 
that this Court may’regularise the execution 
of the Warrant of Possession in respect of 
the Decree in R. A. E. & B. Suit No. 555/ 
4500 of 1963 in the Court of Small Causes 
at Bombay levied on 27th March, 1980 by 
the Applicants on property in the hands of the 
Court Receiver appointed.in this suit. Shri 
Andhyarujina, learned Counsel for the Ap- 
plicants thereafter sought’ leave to amend 
prayer (a) of the Notice of Motion by adding 
the words ‘that this Court may grant sub- 


sequent leave to. regularise ` the -execution x 


levied by the Applicants’, 
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- 3. Before I deal with the contentions 


urged by learned Counsel, it is necessary to 
Tecite a few facts hereinbelow :— 


4. ‘The Life Insurance Corporation of 
India Ltd. (LIC) as landlords of the premises 
situated at 37, Hamam Street, Fort, Bombay, 
filed an Ejectment Suit against the Plaintiffs 
herein who were the partners of M/s. ° Dia- 
mond Jubilee Washing Company, being 
R. A. E. & B. Suit No. 555/4500 of 1963. It 
is pertinent to note that the Defendants herein 
who were the partners of M/s. Garment 
Cleaning Works were not parties to the said 
suit. In the said suit, the Court of Small 
Causes passed a Decree in favour of the LIC 
on 29th October, 1966. The Defendants in 
that suit filed an Appeal to the Appellate 
Court of the Court of Small Causes and the 
Appeal was dismissed on 29th August, 1973. 
Thereafter the Defendants filed a Special 
Civil Application in the High Court on 29th 
October, 1973 and the same was dismissed 
on 9th November, 1974. On 6th April, 1972 
the Defendants and the Plaintiffs entered into 
an Agreement of Leave and Licence where- 
under the defendants M/s. Garment Cleaning 
Works took over the conduct of the business 
of M/s. Diamond Jubilee Washing Company. 


5. On 24th May, 1974 the present suit 
was filed by the partners of M/s, Diamond 
Jubilee Washing Company against the De- 
fendants, the partners of M/s. ` Garment 
Cleaning Works for a declaration that the 
Defendants were trespassers in respect of the 
said shop at 27, Hamam Street, Fort, Bom-' 
bay, and that the Defendants had. no right, 
title or interest to conduct the said business.’ 
The Plaintiffs also prayed for a Mandatory 
Injunction against the Defendants directing 
them to remove themselves from the ‘said 
premises and to hand over vacant and. peace- 
ful possession to the Plaintiffs. On 10th June, - 
1974 the Court Receiver -was appointed Re- 
ceiver of the said shop at 37, Hamam Street, 
Fort, Bombay. On 22nd July, 1974 the pre- 
sent Applicants purchased the Building con- 
taining the shop premises from the LIC. On 
17th November,.:1974 the Applicants were 
granted leave by the High Court to be join- 
ed as party Defendants in the Special Civil 
Application; filed by the Plaintiffs- herein 
against the LIC. After the Special Civil Ap- 
plication was dismissed, M/s. Diamond Jubi- 
lee Washing Company approached the Su- 
preme Court..for Special Leave .and. Special - 


` Leave Application was. refused by :the Sù- ` 


preme Court on: 2‘th. February, 1980. On- 
27th March, 1980 the Applicants hercin’-ex:_ 
ecuted the Decree and: obtained possession of 
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the suit ‘shop from the Court’ Receiver with- 
out obtaining leave of. this Court oe 


6. On 14th ‘April, “1976, the defendants, 
fie partners of Mis, Garment ‘Cleaning 
Works filed a Declaratory Suit in the! Court 
of Small Causes against the present Plaintiffs 
ie. partners of Mis. pepe Jubilee Venit 
zs Company, ` 


- The, first. question. which arises in these 
Eea iş whether this, .Court has power 
to grant, leave in “retrospect once a, ‘decree 
was executed, and possession taken from . the 
hands of the ‘Court Receiver. Shri Andhya- 
tujina, learned Counsel. for ,the Applicants 
submitted that this Court was. competent to 

- grant leave, subsequently in order that the 
execution. proceedings may. be -regularised. 
Shri: Andhyarujina, relied upon the obsefva- 
tions of the Madras High Court in the case 
of Veerappa, Chettiar v. Mohamed. ‘Mytheen 
Mana Pillai, reported in. AIR 1963 Mad, 33. 
The Court was pleased to observe:— . 


“It is well settled that where property has 
gone into the possession of a receiver ap- 
pointed by a Court, its sale either by- private 
treaty or by its owner. or in invitum, as- in 
a Court sale without the leave of the Court 
which appointed the. Receiver, is- only void- 
able. ..This is not because the person. who 
is the owner or the Court which ‘brings the 
property to sale has no.right or: jurisdiction, 
as the case may be, to effect. such a sale. 
But the property being.in the possession. of 
the receiver and, therefore, in custodia legis, 
no process without the leave of the Court 
which appointed the receiver can be, levied 
upon such’ property. This aspect is not 

. Specifically mentioned by Rule 1 of O. 40, 
Civil Procedure Code.but is part of the com- 
mon law of receivers.. It is only where there 
is a total lack of jurisdiction to bring. the 
property to sale in execution through Court 
can it be said that the sale is void as one 
without jurisdiction. But, where the Court 
is otherwise competent, and, has jurisdiction, 
the sale effected in exercise of that jurisdic- 
tion is not rendered void on account of want 
of leave of the Court which appointed the 
receiver. This view of the effect of a Court 
auction sale without leave: of. the Court which 
appointed ‘the receiver is also supported y 
authority”. "i 

8. Shri Andharna: then relied upon 
another decision of the Madras High Court, 
in the case of Rajagopala Venkata Narasimha 

v. Venkatalingam, reported in AIR 1944 
Mad 372, wherein the learned Tadese were 
-pleased to observe :— ; 


‘Mohamed Hanif v. Chunilal Ukabhai 


ALR 


“We have held. that in our. view the. Dis- 
trict Judge .of Chittoor with . the .facts, ‘before 
him gave retrospective -leave.. We.. arẹ un- 
aware of any provision, of law: or statute. that 
restricts discretion of a.Court. with regard ‘to 
its control: of the. property: in cnstodia’ legis. 
There is, however, a direct. ‘authority of this 
High ‘Court: -that'.where.a suit is- instituted 
against the receiver appointed by: a Court, 
without. obtaining the previous sanction of 
that Court, the omission to, obtain such sanc- 
tion does. not, . affect the jurisdiction of the 
Court in, which the suit is laid but is an 
ilegality which can be effectively cured by 
the plaintiff, obtaining the sanction during the 
course of the litigation.. This ‘means of 
course that after the suit has been filed, . re- 
trospective leave can.ibe given.” 

9. Finally, Shri Andharan relied upon 
the ‘observations of the Supreme Court in 
the case of. Everest Coal Co. Pvt. Ltd. v. The 
State of: Bihar reported in AIR 1977 SC 
2304. Krishna ‘Tyer, J. was piedi .to ob- 
serve :— . 

“When a- Court puts ‘a Ree in posses- 
sion of property, the property'.comės unden 
Court custody, the Réceiver being merely an 
officer.or agent of the Court. Any obstruc- 
tion‘‘or interference with the Court’s posses: - 
sion sounds in contempt of that..Court, Any 
legal action in respect of that property is in 
a'sense such an interference and: invites, ‘the 
contempt penalty of likely invalidation of the 
suitor ‚other proceedings. But, if either be- 
fore starting the action or during... its cony 
tinuance, the party takes the’ leave of ‘the 
Court, the proceeding may continue toa 
conclusion on the merits. In the ordinary 
course, no Court is so prestige conscious that 
it will stand in the way of a legitimate legal 
proceeding for redressal or relief against its 
Receiver unless the action is totally merit- 
less, frivolous or vexatious or otherwise 
vitiated by any sinister factor. Grant of 
leave'is the rule, refusal the exception, After 
all, the Court is not, in the usual, run of 
cases, affected by. a litigation which settles 
the rights of parties and the Receiver - re- 
presents neither party, being an officer of the 
Court. For this reason, ordinarily the Court 
accords permission to sue, or to continue. 
The jurisdiction’ to grant leave is undoubted 
and inherent, but not based on black-letter 
law in thé sense of enacted law. Any litiga- 
tive disturbance of. the Court’s possession 
without its permission.amounts to contempt 
of its: authority; and. the wages of contempt 


_of Court in this jurisdiction may. well -be 


voidability of the. whole proceeding. Equally 
clearly, prior permission.. of the Court ap- 
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pointing thé Receiver is not a condition pre 
ccdent to ‘the enforcement of the cause” of: 
action. 


been passed will not purge it. If, before the’ 


suit terminates; the relevant Court is moved 


and permission to sue or to prosecute further 
is granted, the requirement of law is fulfilled. 
Of course, failure to Secure such leave ‘till 
the‘ end of the lis may prove fatal.” i 


* Reference may also be ‘made to the 
Pisa i of the Supreme Court in the 
case of Kanhaiyalal” v. Dr. D. B., Banáji, , Te- 
ported in AIR 1958 SC 725, wherein the 
learned ’ Judges were pleased to observe :— 


“The general rule that property in custodia 
legis through its duly: appointed Receiver is 
exempt from judicial process’ except to the 
extent that the leave of that Court. has been: 
obtained, is. based on a very sound reason of 
public policy, namely, that there should be 
no conflict of jurisdiction between different 
Courts. If a Court -has' exercised its power 
to appoint a- Receiver of a certain property, 
it has done so with a view to preserving the 
property for the benefit of the rightful owner 
as judicially: determined. If other Courts or. 
Tribunals of co-ordinate or exclusive jurisdic- 
tion were to permit proceedings to go;on in- 
dependently of the Court which has placed 
the custody of the property in the hands‘ of 
the Receiver, there was a likelihood of con- 
fusion: in the administration of justice and.a:. 
possible conflict: of Teese Hon 


The Courts repreecnt ‘the majesty. ‘of law, and 
naturally, therefore, would not do anything 
to weaken the rule of. law, or to permit any: 
proceedings which :may have the effect. of. 
putting any party in jeopardy..for contempt 
of Court for taking recourse to; unauthorised. 
legal proceeding. : It is on- that very. sound 
principle that the rule is based. Of course, 
if any. Court which is holding the property in- 
custodia legis through a. Receiver or other- 
wise, is moved to grant permission for taking: 
legal proceedings -in respect of. that property, 
the Court ordinarily. would grant such per-. 
mission if considerations of justice -require 
it, Courts. of justice,‘ therefore, would not 
be a:party to. any interference with that 
sound rule.: On.the other hand, all Courts 
of justice would be only too anxious: to see 
that: property: is ‘custodia legis is riot subject- 
ed to uncontrolled attack, while, at the same 
time, protecting the rights of all po who 
may have claims to the property”. : 


1. The ratio of the auithorities - -cited 
above appears''to’ be that although there is 
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Nor’ is it so -grave a vice that -laier- 
leave sought and got: before thé decree bas- 


‘Bom, 159 
nio statutory provision which ‘requires: a party, 
to take leave: of the Court to-sue.a Receiver, 
the‘ rulé ‘regarding obtaining leave is part of 
the rules of equity and is based on public; 
policy -which requires that. when the. Court 
had .assumed possession of the property in 
the interest of the-litigants, the authority of: 
the Court wag not to be. disturbed without 
first taking its leave. However, a party can 
apply for leave retrospectively, if it has 
omitted to obtain such leave prior to the filing 
of the suit .or prior toinitiating proceedings 
in execution. - It is, therefore, within the. com- 
petence of the Court to grant such leave in 
retrospect; the only question being whether 
the granting of such ‘subsequent leave’ would 
prejudice any party. It will, therefore, be 
necessary to investigate whether in the instant 
case the Court should-grant the ‘subsequent 
leave’ sought by the Applicants as a matter 
of formality or whether it should refuse to 
grant such leave on the ground that it would 
act to the prejudice of one of the parties. 
12. Shri Palan. learned Counsel for the 
Defendants, submitted that in this suit the 
Defendants claimed to be the lawful sub- 
tenants of the plaintiffs. under Section 15 of 
the- Bombay Rents, Hotel and . Lodging 
House Rates , Controli Act, 1947 (hereinafter 
referred to as “the Rent Act”)... According 
to Shri Palan, the Defendants also claimed 
to be ‘deemed tenant’ under the provisions . 
of Section ` 15 of the Rent, Act. Shri Palan 
contended that in view of the fact that the. 
Applicants executed the, Decree, his clients 
had suffered irreparably; firstly because the 
present suit had become infructuous in view 
of the. execution proceedings and secondly 
his clients had been deprived of offering ob- 
struction. at the time of ‘the, execution of the 
Decree. Shri Palan submitted that ‘grave 
prejudice would be caused to his client, the 
defendants. if this Court were to grant apts 
sequent ‘leave’ at this‘ stage. - 
243. There is considerable substance in the 
contention -raised by -Shri-Palan. In view of 
the Applicants having’ executed ‘the Decree 
and. obtained possession’ of the suit premises 
from the hands of the Court Receiver with- 
out obtaining prior leave ‘ofthis Court, the 
suit becomes infructuous in' the sense that 
the defendants who could have agitated their 
title ‘both. as lawful. sub-tenants or in the 
alternative as ‘deemed tenant’? have been de- 
prived- of. agitating those. issues before the 
Court. Shri Andhyarnjina countered this 
objection:'raised by Shri Palan stating that 
the Defendants could agitate their claim in 
the suit- filed by them in the Court of Small 





‘Causes. ‘That remedy, mies does - not 
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appear to be open -to. the defendants any 
longer in view of the provisions of the am- 
ended O. 21, R. 101. Order 21, Rule 101 
provides :— 

“R. 101. All questions (including relating 
to right, title or interest in the property) 
arising between the parties to a proceeding 


on an application under Rule 27 or Rule 99 . 


or their representative, and relevant to the 
adjudication of the application, shall be de- 
termined by the Court dealing with the ap- 
plication and not by a separate suit and for 
this purpose, the Court shall, notwithstanding 
anything to the contrary contained in any 
other law for the time being in force, be 
deemed to have jurisdiction to decide such 
- questions.” í 

14. Shri Andhyarujina also submitted 
that under O. 21, R. 99 it was open to the 
defendants to make an application to the 
Executing Court complaining that they had 
been wrongfully dispossessed. Order 21, 
Rule 99 (1) provides as follows :— 

“99 (1). Where any person other than the 
judgment-debtor is dispossessed of immove- 
able property by the holder of a decree for 
the possession of such property or, where 
such property has been sold in execution of 
a decree, by the purchaser thereof, he may 
make an application to the Court complain- 
ing of such dispossession”. 

Therefore, it is clear that under Rule 99 of 
Order 21, Civil Procedure Code, it is only 
the party which has been dispossessed of im- 
movable property which can make such an 
application. Jn the instant case, the im- 
moveable property being in the hands of the 
Court Receiver, who was dispossessed, only 


the Court Receiver could make such an ap- 


plication under Rule 99 of Order 21, Civil 
Procedure Code. 


15. It, therefore, appears to me that the 
granting of subsequent leave to the applicants 
in this Notice of Motion will cause grave 
prejudice to the defendants. On'`the one hand 
they have been deprived of agitating their 
title in the suit; on the other they were de- 
prived of obstructing the applicants at the 
time of the execution of the decree. To 
grant subsequent leave as ptayed for by the 
applicants in this case would be to deprive 
the defendants of any future remedy of 
agitating their title to the suit premises. Shri 
Andhyarujina submitted that I should con- 
sider the issue whether the defendants had 
any right at all to obstruct the applicants in 
executing the decree. Shri Andharujina sub- 
mitted ‘that I should peruse the various affi- 
davits filed in these proceedings as also in 
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the proceedings before the’ Court of Small 
Causes and find out for myself whether the 
defendants had a valid title which would 
entitle them to obstruct. I am afraid, I can- 
not- accede to Shri Andhyarujina’s request. 
The question whether the defendants had 
good grounds for offering obstruction to the 
execution of the decree or otherwise is a 
question which only the Executing Court can 
decide. It is not necessary at this stage for 
me to consider in detail whether the defen- 
dants had a valid title which would entitle 
them to obstruct the execution of the de- 
cree. At this stage, all that I have to be 
satisfied about is whether the defendants 
have a prima facie title which would be 
sufficient ground for obstructing the execu- 
tion of the decree. Shri Palan pointed out 
that the defendants had been in -possession 
of the suit premises since 1950 under various 
Agreements of Leave and Licence culminat- 
ing in the Agreement dated the 6th of April, 
1972. He, therefore, contended that the de- 
fendants had two-fold rights, one, that they 
claimed to be lawful sub-tenants under Sec- 
tion 15 of the Rent Act and further since 
they were in occupation of the premises on 
Ist of February, 1973, they also claim to be 
deemed tenants under Section 15-A of the 
Rent Act. The defendants, therefore, have 
established a prima facie case which would 
entitle them to obstruct the execution of the 
decree. Ultimately, whether they would suc- 
ceed or fail in convincing the Executing 
Court of their title was a different matter 
entirely. I am, therefore, of the view that 
failure on the part of the applicants to obtain 
leave from this Court prior to executing the - 
decree or to give notice to the ‘Court Re- 
ceiver under Order 21, Rule 52 of the Code 
of Civil Procedure has resulted in stultifying 
any attempt by the defendants to offer ob- 
struction to the execution of the decree. To 
accede to the prayer of the applicants for 
granting subsequent leave at this stage can 
only result in causing grave prejudice to the 
defendants’ case. I am, therefore, of the 
view that it is in the interest of justice to 
refuse leave in retrospect at this stage and 
in order to restore status quo ante, In this 
view of the matter, the applicants, will have 
to restore possession of the suit premises to 
the Court Receiver. I do not think that any 
useful purpose will be served. in compelling 
the. plaintiffs to make a fresh application to 
execute the decree and I, therefore, consider 
it just and proper that in: these proceedings 
only I should grant leave to the applicants 
to execute the decree afresh. In this manner 
parties will be restored to status quo -ante as 
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it prevailed prior to the execution of the de- 
cree by the applicants. When the applicants 
make a fresh attempt to execute the decree, 
it will be open to the defendants to obstruct 
the execution of the decree. 


16. In the result, the Notice-of Motion 
taken out by the applicants is dismissed, The 
applicants will hand over possession of “the 
suit premises forthwith to the Court Receiver 
whom they had dispossessed earlier. The ap- 
plicants are at liberty to execute the decree 
afresh and I grant them leave to do so. The 
applicants to pay to Shri Palan’s clients costs 
of the Notice of Motion fixed at Rs. 300/-. 


17. Shri Andhyarujina applies for stay of 
my order on- the ground that the appli- 
cants desire to proceed further against my 
order. Stay granted till Sth March, 1981. 

. Notice of motion dismissed. 
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‘ Dena Bank, Petitioners v. G. S. Sawhney 
and others, Respondents. 

Misc. Petn. No. 748 of 1972, D/- 12-11- 
1980. 
- Import (Control) Order (1955), CL 5 — 
Import licence to firm — Firm opening letter 
of credit with Bank — Bank thus became 
joint holder of licence in view of condition 
in licence — Bank was entitied to show cause 
notice before cancellation of licence. Deci- 
sion of. Pendse, J. in Misc. Petn. No. 163 of 
1976, D/- 10-10-1979, Rel. on. (Para 18) 
Cases Referred : Chronological Paras 
(1979) Misc, Petn. No. 163 of 1976, D/- 
~ 10-10-1979 (Bom), Bank of Baroda v. 

Union of India 19 


A. M. Setalvad with F. H. J. Talyarkhan 
I/b Mulla & Mulla, for Petitioners; D. M. 
Mehta with R. L. Dalal, for Respondents. 


` ORDER :— The petition is to quash the 
orders dated 8th May, 1968, 30th July, 1968, 
19th Nov., 1968, 13th Jan., 1971 and 21st 
Jan., 1972 and for an order for the refund 
of fine of Rs.. 3,99,000/- paid by the peti- 
tioners to the Customs Authority, and for 
costs of the petition. 

2. The facts that give rise to the petition 
are that on or about 7th Apr., 1967 an-Im- 
port ‘Licence was issued to the firm known 
as Messrs. Industrial Engineering Co. (for 
brevity’s sake hereinafter referred toas ‘the 


said firm) .On 14th Oct., 1967 the said firm 


CY/CY/B501/81/AKJ. 
-1981 Bom./11 V G—16 


Dena Bank v. G. S. Sawhney 


| Bom. 161 


applied to the licensing authority for amend- 
ing the licence to cover the import of mutton 
tallow. By a letter dated 8th Nov., 1967 the 
section officer of the office of the Chief Con- 
troller of Imports and Exports returned the 
licence to the said firm duly amended and 
revalidating the same up to 7th June, 1968. 


_ Thereafter the said firm by a letter dated 12th 


Feb., 1968 addressed to the office of the Chief 
Controller of Imports and Exports acknow- 
ledged the amendment of the- licence to cover 
mutton tallow “as also--revalidating of the 
licence up to 7th June, 1968. By the said 
letter the said firm requested the authority 
to confirm the amendment and the revalida- 
tion of the licence, since this confirmation 
was required by Messrs. Godrej Soaps Pvt. 
Ltd. in whose favour a letter of authority 
had been issued by the said firm. By a letter 
dated 23rd Feb., 1968 the office of the Chief 
Controller of Imports and Exports confirmed 
the said position. 

3. It appears that during the course of 
the correspondence, the said firm applied to 
the Dena Bank (i.e. the petitioners in this 
case) to open letters of credit and this was . 
done on i6th Jan., 1968. Thereafter , the 
petitioners obtained’ an irrevocable letter on 
19th Mar., 1968. 

4. It appears that on 19th Feb., 1968 the 
Deputy Chief Controller of Imports and Ex- 
ports addressed a letter to the said firm inter - 
alia stating that information had been re- 
ceived that the licence issued to the said firm 
was unauthorisedly amendea and/or tamper- 
ed with, and calling upon the said firm to 
produce the exchange copy of the said licence 
for his inspection within seven days, failing 
which the office of the Chief Controller of 
Imports and Exports would institute proceed- 


` ing under Cl. 8 (S) and Cl. 9 read with Cl. 10 


of the Imports (Control) Order, 1955. By 
its letter dated 28th Feb., 1968 the said firm 
acknowledged receipt of the aforesaid letter 
and forwarded a xerox-copy of the licence 
to the office of the Chief ‘Controller of Im- 
ports and Exports, New. Delhi. By the said 
letter the said firm also informed the Chief 
Controller that the-exchange copy of the 
licence was lying with Messrs. Godrej Soaps 
Pvt. Ltd. and that they weuld produce the 
same. 

TS Thereafter it appears that the Godrej 
Soaps Pvt. Ltd. produced the exchange copy 
of the licence before the authorities and the 
authorities perused the same. After a perusal 
of the said exchange copy of the licence, the 
Deputy Chief Controller of Imports.and Ex- 
ports- ‘Passed an order dated 6th Mar., 1968 
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inter alia. stating -and holding that hei. had 
perused ‘the-exchange copy. of. the. said licence 
and “was satisfied that- the same was unauth- 
orisedly altered or otherwise had been tamper- 
ed, with... By ithe said letter. the Deputy Chief 
a Controller cancelled the said: licence. 

: 6 It appears that-in the meaitime: What 


v. G. S. Sawhney . 
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was . confirmed. . ‘Thereupon. the ` petitioners 
filed ‘a: revision.. By an order dated 21st Jän., 
1972 passed.by. the: Secretary to the Govern- 
ment of India the finding was again’ confirm- 
ed. Honorer, tho antun a ithe fine was 
reduced. : eS ah - a re 
-CIZ -Bang . aes by he proceedings 


had happened -was -that -goods were imported -—the petitioners -filed the present petition ċhal- 


on the footing of the’ said licence: ` The first 
_ consignment arrived. on or rabout’ -fth ' Màr., 
1968. The'!said~firm failed to ‘clear up“ the 


(goods: -and hen once~thie™ petitioners: as Bankers, 


were obliged” to deal -with the matter. 
eau Tn respect of this consignment the peti- 
` tioners ‘received a notice’ ‘on ‘or about 8th Apr., 
1968" from: the - Customs ‘Authorities intes 
alia contending ‘that thé goods were imported 
Without ‘a. ‘licence ' and asking ‘the petitioners 
to. show“ cause “why these goods should | hot 
be confiscated. ` 
"8. By an ` order dated sth, May, i968 the 
Collector of Customs held ‘that since the 
licence ' was cancelled, “the ‘goods ‘were ‘import- 
‘ed without a licence and unauthorisedly and 
were able to ‘be- confiscated. He, howeve?, 
imposed a fine of Rs. 2,50,000/-, in, lieu “of 
: confiscation, ‘The, petitioners - “paid ‘this ‘fine 
under protest; 
. 9. -It, appears, that the second consignment 
imported _ under - this licence, arrived in Apr. 
1968. 
issued to ‘the petitioners, a 7 similar notice 
dated 3rd June, 1968 | in respect of this con- 
aignment. , _By. ‘an, order dated 30th July, 1968 
passed by. ‘the, ,Collector of- Customs the Col, 
lector held that since the. licence, was . can- 
celled, the goods forming part of. the con- 
signment. were. imported without a licence 
and unauthorisedly: , The . said Collector of 
Customs proceeded to: levy. a fine of Rupees 
1,50,000/- in lieu; of. confiscation. 4 
-10.:,.In or about March (May 7?) 1968 the 
third consignment landed. . Thereupon -the 
Customs Authority .. issued. a show . cause 
notice dated..20th June, .1968. to the . peti- 
tioners. After hearing fhe contentions ofrthe 
. petitioners the,.Collector of Customs:‘by. . his 
order: dated: 19th Nov., 1968 held- that -the 
goods forming. part’ of the consignment - were 
imported without.a licence, inasmuch. as the 
licence itself had been cancelled and pro- 
ceeded to levy a fine-of Rs. - APPR ane 
forir fine of Rs. 46,000/-.. ~- ee Ge 


“Ab It ‘appears that the ` ieee: aie 
aggrieved ‘by ‘the’ said orders passed ‘by the 
said Collector, preferred an appeal” against 
tlie same. By. anvorder dated 13th January, 
1971 passed by the Central Board of Excise 
and Customs, the finding of the Collector 


Here’ again., the | „Customs . Authority . 


f ditions stated in, the: said clause. 


lenging ‘the said orders on the’ several aaa 
mentioned: in the petition’ 1: cou - 


' 13." The petition has ‘ been resisted by the 


i respondents. 'The' respondents’ have’ ‘contended 


that’ (a) the petitioners’ are. Bankers’ and’ ‘they 
did‘ not take’ interest "in the licence and had 
no Jocus standi to file the. petition; ‘(b) the 
office of: the Chief Controller of Imports and 
Exports ‘had held that the ‘licence wasa false 
document or ‘was otherwise forged and hence 
there. could ‘be no question of the Bank (i.e. 
the petitioners herein) claiming any interest 
on, the basis of this licence or of the Bank 
i.e. the petitioners) complaining that ‘any of 
their rights emanating from ‚this, licence were 
affected, (c) that there was no question of 
the licensing Authority’ issuing a show. ‘cause 
notice whatsoever to the petitioners’ at. any 
stage: since they the: petitioners ‘did’ not: ‘fake 
any interest in the licence, and (d) in any 
‘event since the’ office: of ' the: Chief: Controller 
of. P and Exports hëld'-that:-the licencé 
was‘ia false’ document, the issuing of-show 
causé ‘notice tothe petitioners was’ therely ‘an 
empty- formality. “The respondents have ‘cons 
tended that- since the: said licence: was’-can: 
celled: bythe licensing authorities, - thé: Cis- 
tòms. Authorities were tight ‘in “holding: that 
the.3 consignments had been -imported with- 
out a licence and that the -customs ;auth- 
orities were right in passing.. the said, orders 
and ‘recovering fines. The Tespondents: have 
contended that in view. of this, the petitioners 
would. be ‘entitled to no, reliefs. n 5 sy 
“14, Now. in view « of the rival contentions, 
the ‘first: question that arises is, did. the peti- 
tioners take or have’ „any ‘interest ” “in Bi) 
licence ? uie ; 


‘15. ; Mr. Setalvad, the learned Counsel for - 
the petitioners argued, that CL.5 of the Im- 
port (Control) Order, , 1955 provided that it 
was open to the licensing authority to issue 
a licence subject to one or :more of the con- 
, That. these 
conditions. that came to, be imposed. were in- 
corporated in the licence itself and a perusal — 
of this licence. shows that „one of the. condi- 
tions reads ,as- follows-: 

“It is also the condition of the licence 
that :— (a) Where an irrevocable Tetter of 
credit is opened by ‘the holder of the ‘licence 
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_ to, finançe the .import.,of any oi. „covered 
thereby, ihen the ‘authorised dealer in foreign 
exchange. through ‘whom’ the credit is opened, 
shall be deemed to be a. joint. holder. of this 
licence to the extent of the goods covered _by 
the credit.” (underlining ‘hereinto free mine) 
That after the licence was issued to” the. said 
firm, they applied to the petitioners for open- 
ing the necessary I/C. Accordingly, the I/C 
was opened by the petitioners and the neces- 
sary endorsement was made on the exchange 
copy of the licence, and which : endorsement 
shows the name of -the petitioners on the 
copy. That the petitioners, according to the 
Import Trade Control Rules and Procedure 
had hence become „joint owners of the said 
licence. 

16. Mr. Setalvad contended that if any 
rights eiñanating from ‘the litence were to 
be curtailed or abrogated, it was incumbent 
on the authorities: to issue a show cause 
notice ‘to the petitioners and the authorities 
could not have proceeded to cancel this 
licence without giving the „petitioners an_op- 


portunity to show cause against the proposed - 


action. 


17. Mr. Mehta, the learned Counsel for 
the respondents argued that this licence -was 
issued..to the said firm and not. to, the peti- 
tioners. Hence the .petitioners took no in- 
terest. in ‘the licence. In any event, even if 
‘the petitioners were to be, considered as joint 
holders of the licence, then their rights would 
be governed by Cl. 304 of the Import Trade 
Control Hand Book. of Rules and Procedure, 
which reads as follows: - 

“304. (1) It has been observed that ' when 
an importer opens; an, irrevocable lefter of 
credit. through a bank and . later , fails, to 
honour his bills, the bank concerned, which 
is committed for the payment of the ex- 
change to the foreign suppliers, finds itself 
in difficulty to import as it is not, the licence 
holder. As: a safeguard | against this con- 
tingency, the exchange bank, or: authorised 
dealer through whom the letter of credit is 
opened is considered as a joint holder of the 


licence to the extent, of the goods covered by 


the credit which would thus enable, the Bank 
to honour its commitments with foreign. sup- 
plier. The procedure in this respect is con- 
tained in Public, Notice No.. 50-ITC(PN)50, 
dated. the, 21st. July, 1950,. reproduced, . in 
Appendix 29." ” 

That a plain reading of this clause , makes it 
clear that the name of the Bank i. e;. -the 
petitioners in this case was added only ; to 
enable the petitioners to recover their money. 
to the extent of the ‘advance and no ‘more, 
That the Bank i.e. the petitioners were to 
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be regarded as joint holders. of. the licence 

„only for the.. said) purpose: and no- more. 

That in any.event the petitioners would not 

be concerned, with any of. the proceedings - 
that were to be taken with relation.to this 

licence. by,:any. . of.. the, authorities. .. That in 

yiew of this, since:|the petitioners took no 

other interest: in. the: licence, they had no 

locus standi and- the petition was not main- 

tainable. ; 


€18. 7 am unable to'accept the contentions 
of Mr. Mehta. A reading of the’ provisions 
pointed out by Mr. Setalvad anda reading 
of CL 304 referred to by Mr. Mehta clearly 
show that: when a party approaches a bank 
for opening bank credit and the Bank obliges, 
there would be an’ endorsement made: on 
the exchange copy of the licence, which in 
this casé has been done and: this is not in 
dispute: A reading’ of the said provisions 
clearly spell out that in the cireumstances, 
the Bank: and/or such other party would be-i 
come:a joint holder of the licence. If their 
tights: in respect of.such licence are to be 
abrogated or the licence is to “be cancelled, 
then certainly: the joint holder (in this ca 

the petitioners) would’ be entitled to a show) 
cause notice before any action is taken in 
respect. of this licence. The contention, 
therefore, that the petitioners. had- or have 
no locus. standi to maintain this petition, 
must fail.and so.also-the contention that the 
authorities were entitled to cancel the: licence 
without issuing a show cause notice to the 
joint holders, in this. cage the Bank must ~be 
negatived, Ags w 

19. In this PETE it may be stated 
that my attention was drawn to a judgment 
of my brother Judge Pendse in Misc. 
Petition No. 165. of 1976, Bank of Baroda v. 
Union of.īndia, disposed of on. 10th Oct. 
1979, wherein my brother Judge was dealing 
with a ‘similar contention canvassed by the 
respondents and which contention ‘was nega- 
tived, and it was held that the Bank bad an 
interest in the licence and was entitled to a 
show cause notice ‘if’ the” rights under the 
licence were to be affected. 

20. Since the licence in ‘question was càn- 
celled without - calling ‘upon “the petitioners 
(the joint owners) to” show cause, the pro- 
perty irighit' of the petitioners must be held 
to‘have been: directly affected ‘and -in the 
light'‘of ‘this the order dated 6th ‘March, 1968 
cancelling the licence niust now’ be struck 
m ax 

' This takes me to: the orders dated 8th 
May, 1968, 13th July, 1968 and’ 19th Nov. 
1968 passed by the Collector, of Customs and 
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the order dated 13th Jan:, 1971 passed by 
the Central Board of Excise and Customs and 
the order dated 2ist Jan., 1972 passed by 
the Secretary to the Government of India. I 
have already set out the circumstance under 
which these orders were passed and the same 
bears no repetition. What is essential to 
note is that the orders dated 8th May, 1968, 
43th July, 1968- and 19th Nov., 1968 passed 
by the Collector of Customs were passed on 
the basis that since the Controller of Imports 
and Exports had cancelled the licence, the 
goods imported under the so-called licence 
were imported unauthorisedly and hence they 
were liable to be confiscated or in lieu thereof 
the parties were to pay a fine. If the order 
dated 6th Mar., 1968 passed by the licensing 
authorities itself does not survive, the very 
hypothesis 6n which the Customs Authorities 
proceeded must fail, and these orders passed 
by the Collector of Customs must also fail. 

22. Furthermore the order dated 13th 
Jan., 1971 passed by the Central Board of 
Excise and Customs and the order dated 21st 
Jad; 1972 passed by the Secretary to the 
Government of India also admit of the same 
infirmities and these also must fail. 

23. In the result, the said orders dated 
6th March, 1968, 8th May, 1968, 13th July, 
1968, 19th Nov., 1968, 13th Jan., 1971 and 
2ist Jan., 1972 are quashed. The respon- 
dents are further directed to refund the 
amvunt of fine to the petitioners. The res- 
pondents shall pay to the petitioners the said 
amount within three months from today. 
The rule is made absolute accordingly. 
However, in the circumstances of the case 
there will be no order as to costs. 

: Petition allowed. 
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Ramchandra Vishwanath Ghaisas and 
others, Appellants v. The State of Maha- 
rashira, Respondent. 

Second Appeal No. 195 of 1974, D/- 1-10- 
1980. 

Stamp Act (2 of 1899), Sections 27, 33, 64, 
Sch, I, Arts. 23, 33 — Instrument of gift 
deed — Under estimation of value of pro- 
perty gifted — Sub-registrar is not expected 


to hold enquiry into market value of pro-. 


perty and to refuse to register the document 
— Words “duly stamped” in S. 33 do not 
enjoin enquiry into market value — Failure 
to correctly set forth value in compliance 
with S. 27 is merely punishable. under S. 64. 


CY/CY/B512/81/HR/RSK. 


R. V. Ghaisas v. State of Maharashtra 


A. LR. - 
(Bombay Stamp Act (60 of 1958), Ss. 28, 33, 


62, Schedule 1, Arts. 25, 34). 


Both under Article 23 of the Indian Stamp 
Act, 1899 and Article 25 of the Bombay 
Stamp Act, 1958, the stamp duty payable on 
a conveyance is to be assessed on the basis 
of the amount or value of the consideration 
for such conveyance as set forth therein. 
The gift deed under Art, No. 33, in Sche- 
dule No. 1 to the Indian Stamp Act is charge- 
able with the same duty as a conveyance for 
a consideration equal to the value of the 
property as ‘set forth in such document. The 
legislature has not empowered the revenue to 
make an independent enquiry as regards the 
valuation of the property sought to be as 
signed. If however the consideration (if any) 
and all other facts and circumstances affect- 
ing the chargeability of the instrument with 
duty, or the amount of the duty with which 
it is chargeable are not fully and truly set 
forth therein as required by S. 27 the omis- 
sion or/default will be punishable under Sec- 
tion 64 of the Indian Stamp Act and under 
S. 62 of the Bombay Stamp Act. AIR 1972 
SC 899, Followed. ; (Para 13) 

It is true that Section 33 of the Indian 
Stamp Act enables the Officers mentioned 
therein to impound a document not duly 
stamped. But that expression only means so 
far as the conveyance or the gift deed is 
concerned that it is stamped with the duty 
assessed on the basis of the valuation or the 
amount set forth in the document. There 
is no provision in the Indian Stamp Act or 
the Bombay Stamp Act empowering the Sub- 
Registrar to make enquiry into the. market 
value of the property and to refuse.to re- 
gister the document unless a document was 
stamped on the basis of the market value. _ 


ae (Para 14) 
Cases Referred: Chronological Paras 
AIR 1972 SC 899 11, 12 


AIR 1960 Pat 210 : ILR 39 Pat 228 9 
(1959) Cri, R. Appin. No. 963 of 1959 (Bom), 
State v. Govindram Ganeshram Marwadi 


4 
AIR 1922 AN 82 (2) : ILR 44 All 339 9 
(1903) ILR 27 Bom 279 9 
(1889) ILR 16 Cal 432 9 


M. V. Divekar, for Appellants; A. B. Naik, 
Asst. Govt. Pleader, for Respondent. 

JUDGMENT :— This second appeal had 
been preferred by the heirs of the original 
defendant against the decree and judgment 
dated 31st March, 1971, passed by Civil 
Judge, Senior Division, Pune, whereunder the 
defendant was directed to pay to the plain- . 
tiff, the State of Maharashtra, an amount of, 
Rs. 1,397.50 P. and costs of the suit. 
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2. This decree was confirmed and the de- 
fendant’s appeal. was dismissed by Extra As- 
sistant Judge, Pune. `>- 

3. The original defendant Shri Ram- 
chandra .Vishwanath Ghaisas, against whom 


the suit was originally filed and who died 


during the pendency of the said suit was 
serving as Sub-Registrar at Baramati. On 
14th June, 1952, one Govindram Ganeshram 
Marwadi, executed a gift deed of his pro- 
perties situated in Baramati bearing City S. 
Nos. 23, 122, 756, 757 and 758 in favour of 
his wife. In the gift deed the market value 
of the above properties was shown at 
Rs. 5,000-/ and on that basis the stamp duty 
and registration fee were assessed and re- 
covered by Shri Ghaisas. Govindram’s son 
by name Bansilal complained that his father 
undervalued the above referred properties 
mentioned in the gift deed, with a dishonest 
intention to defraud the Government. He 
further alleged that his father committed this 
fraud in collusion with the Sub-Registrar, 
Shri Ghaisas. On the basis of the complaint, 
a departmental enquiry was held in which it 
was found that the aforesaid properties were 
worth Rs. 75,000/-, on the date of the gift 
deed. It was also found that Shri Ghaisas 
was fully aware of this market value, but he 
dishonestly and in collusion with Govindram, 
allowed ‘the document to be registered taking 
the value at Rs. 5,000/- only. It was averred 
that on the date on which the gift deed was 
executed, One Pathan was working as a Bond 
writer in the Sub-Registrar’s office and he 
had pointed out to Ghaisas that a part of 
the gifted property was previously mortgaged 
for Rs. 9,000/-. He therefore refased 
scribe the gift deed by stating the valuation 
at Rs. 5,000/-. However, defendant Ghaisas 
intentionally ignored the say’of Pathan and 
instead of having the gift deed written at the 
hands of Pathan he got it written at the hands 
ofthe other bond writer by name one Khalad- 
kar. In the enquiry which was held by the 
Inspector -General of Registration, Bombay 
State, at Pune, he passed an order on 26th 
July, 1955, directing that a sum of Rs. 2,275/- 
being the loss suffered by the Government be 
recovered from the Sub-Registrar Ghaisas 
and that he should be allowed to retire from 
service from the. date of that order, - 

4. Shri Ghaisas was obviously aggrieved 
by the said order and hence he filed Civil 
Suit No. 1780 of 1956°in the Civil Court at 
Pune, for challenging the said order. In the 
said suit which was decided on 31st Aug., 


1958, it was declared that the order passed” 


by the Inspector General of Registration ‘was 
ultra vires and was of no. effect, so far as it 
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provided for recovery of. the amount of 

Rs. 2,275/- from the defendant, otherwise 

than from his pay, and the rest of the claim 

made, by. the defendant was_ rejected... The 

Court observed that the penalties -which - 

could be imposed on the delinquent officer 
“haye been enumerated in R. 33 of the Bom- 
bay Civil. Services (Conduct and Discipline} 
and Appeal Rules, and one ‘of the penalties 
that can be imposed is. recovery from - his 
pay of the whole or.in part or-apy pecuniary. 
loss caused to the Government by negligence 
or breach of .order. Therefore, the Court - 
came to the conclusion that the order of In- 
spector General of Registration for recover- 
ing the amount of loss from Ghaisas per- 
sonally and not from his pay, was bad in 
law and to that extent it would not bind the 
defendant. The plaintiff alleged in the pre- 
sent suit that in view of this decision, it had 
become necessary for the plaintiff to institute 
this suit for recovery of the loss sustained 
by the Government. It was pointed out in 
the plaint that the High Court of Bombay, 
in its judgment in Criminal Revn. Appln. 
No. 963 of 1959 in the case of State v. 
Govindram Ganeshram Marwadi had deter- 
mined the market value of the property in 
question i.e. the property under the gift deed 
at Rs. 48,000/-. The plaintiff accepted the . 
said decree and on that basis it claimed the 
loss that was sustained by the Government. 
It was averred in the plaint that on the basis 
of the market value at Rs. 48,000/-, the 
losses in stamp duty ‘and registration fee 
were respectively to the tune of Rs. 1,290/- 
and Rs. 107.50 P. Thus the plaintiff averred 
that it sustained a loss to the extent’ of 
Rs. 1,397.50 P. on account of the negligent 
and fraudulent act of the original defendant. 
The cause of action for the instant suit arose 
within the jurisdiction of this Court on 14th 
June, 1952, when the disputed: document was 
allowed to be registered. Thus the plaintiff 
claimed a decree for Rs. 1,397.50 P, with 
costs, and future interest at 6%. 

5. The defendant Shri Ghaisas by his 
written statement at Exhibit 10, resisted the 
plaintiff's claim contending inter alia as 
follows :— ; , Ta 

The defendant admitted that he was serving ' 
as Sub-Registrar at Pune in the year 1952 
and that on 14th June, 1952, Govindram 
Marwadi had executed a gift deed ot five 
properties, situate in- Baramati. -Howevet he 
denied all other allegations and further denied 
that bond writer Pathan had -brought to ‘bis’ 
notice: that one- of the properties, was pre: ~ 

viously mortgaged for Rs. 9,000/-. Accord- ` 
` ing to him, the enquiry held by the -Inspec-. 
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tor General of ‘Registration, was not accord- - 
ing to law.. He pleaded that. he was not 
aware that the High Court had fixed . the 


market value of the property. at Rs...48,000/- 


and ‚claimed ;that the value of. the said pro- 
perty. for, the purpose of.the stamp duty and . 
registration fee was : much less than, what” 
was' decided by. the High Court.--He also 
contended. that the Court had-no jurisdiction 
to: entertain and try -the suit. Without pre- 
judice to this contention, he further pleaded 
that he was paid only a part of his salary 
during the period of suspension, and thus the 
plaintiff had recovered or retained an: amount 
of Rs., 1;,267/- so far..: He was granted. a 
pension of .Rs. 20/- .only although his claim 
in this behalf is to the extent of Rs. 80/-. per 
month. He alleged that the plaintiff:did not 
pay him gratuity which, according:.to. him, 
_ amounted to Rs. 3,000/- and -further ; claimed 
that the plaintiff had . recovered. Rs. 750/- 
from -Govindram Marwadi. ‘The defendant 
also contended that inasmuch as. the: plaintiff 
Tesorted to an action under B. C. S. Rules 
and got the relief,: the. present suit filed by 
it for the same relief was not maintainable. 
He therefore pleaded for the dismissal of the 
plaintiffs, suit, n 


6. The ‘original defendant died during the 
pendency of this suit and his legal. representa- 
. tives were ‘brought on record. By their àd- 
ditional Written statement, they submitted 
that they were not personally liable for the 
plaintiff's claim and, that: the deceased ‘defen- 
dant and his wife (since deceased) during the 
lifetime executed “a will on or about 15th 
April, 1965, under which they. bequeathed ‘all 
their property to ‘the present legal representa- 
tives.. They therefore claimed that the plain- 
tiffs suit against, them _ be. dismissed wih 

costs. 

Te: At- the trial the plaintiff E tab 
many ‘as-.'six' witnessés- and also ‘produced 
numerous documents. On behalf of the de- 
fendants no oral evidence’ was led. Both‘ the 
Courts came to the conclusion that the ex- 
ecutant of the gift ‘deed, ‘Govindram’ had 
. grossly undervalued the property coveréd: by 
the gift deed; that the value of this property 
covered. by the ‘gift deéd:-was :at-.least Rupees 
48,000/- as accepted. by the High -Court in 
the Criminal Revision ‘Application and that 
. the same-should' be accepted as being ‘ithe 
‘ true: value: of the property. They found ‘that 


Pa re Tes ee 


ts 


in ‘registering’ the’.document, taking :the value - 


of the property-at a -paltry sum of ‘Rupees 
5,000/-, 


loss that was- occasioned to the plaintiff. The 
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the defendant iwas grossly negligent. 
and -that therefore he was responsible for the 
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two Courts, below: came to: the. conélusion 
that the-loss suffered by ths- “plaintiff, was 
Rs. 1,397.50 P. as claimed by’ the. plaintiff, 
They, therefore; decreed the plaintiff's claim 
for. that.amount Being aggrieved, the legal 
_ heirs“ of the- ‘original defendant phere ‘Prefer: 
“red: this appeal. l a 
8. Mr. Divekar, ‘the iied. Coie for 
the appellants, contended -before -me: that’ the 
stamp duty was required to be charged“ undeg 
the provisions of the Indian. Stamp: Act; 1899, — 
which: was then applicable, on the basis of 
the consideration shown in tht document and 
not on the basis of the market value: He 
further conterided: that there'-was -no statu- 
tory obligation on the Sub-Registrar : ‘or that — 
he had no: power to make enquiry ‘abouit the 
market value of ‘the property and to: refuse 
to- register the: document on the ground that 
the stamp duty was ‘not paid on. the basis 
of the market value of the property. Accord- 
ing to Mr. Divekar the two Courts below 
erred.:in decreeing the plaintiffs - claim for 
alleged loss against ` the defendant: : 
' 9. Now it is notin dispute that the docu- 
ment ‘exécuted was the gift deed.” The gift 
deed: was at' the material time chargeable 


. With the! duty `of ‘the: amount indicated in 


Article No. 33-in Schedule 1 of the’ Indian 
Stamp Act. The entry reads as follows :— 


"33, Gift—Instrument of | The: same duty 
not: being a Settlement} as. a conveyance 
(No. 58) or Will or |'(No...23).. for a 
. Transfer. No; Tin u. [consideration eq- 
ual- to. the -value 
of the property 
cle „jas set forth in 
. teas cee dst hal 
E ime na ment. ; 
Now Article 23 of the Indian. Stamp Act: to 
the ` extent ` relevant Tor OUT” ‘present. paros 
reads :— ` > 
f ene Conveyance (es defined by S. 2 uo 


a ihe ‘amount or ae “of the Paer Aias 
tion or meh convayance as set forth therein 


So avane is TN with -duty which 
is'-to be assessed- on the -basis of .the con- 
sideration ‘as set forth in the ‘document. This 
article came up for consideration before 
various: ‘High ‘Courts-on a number: of occa» 
sions.:. ly Rama: Chetty v. Mohamed Ghouse, 
(1889) TLR’. t6 - Galu432, .the Calcutta’ High 
Court held. that: in :determining.. whether:.-a 
document is sufficiently stamped ‘forthe pur- 
pose ‘of . deciding upon its:-admissibility in 
evidence, the ‘docurhent: itself. as. it stands, 
and. not any collateral circumstances: which 


a 
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may ‘be ‘shown in evidence must bè looked 
at. - In “Sakharam ' Shankar’ vy. Ramchandra 
Babu ''Mohire, (1903) ILR 27 Boni 279, it 
was-held that in determining: the question 
whether a particular document is sufficiently 
stampéd,' the Court: should: look -at the in“ 
strument as it stands. A Full’Bench ofthe 
Allahabad High Court in the matter of 
Muhammed Muzaffar . Ali, ILR 44 All 339: 

(AIR 1922 All 82 (2)) held that if in a deed 
of gift the valie of the property ‘dealt with 
is not set forth, the. deed does not require 
any stamp, and it is. not. within, the compet- 
ence of the Collector to have. ‘the said pro- 


perty valued in order to assess the duty pay 


able. If however the value of the property 


is intentionally omitted with a’ view to ` de 


fraud the revenue, then prosecution will lie 
under Section 64 of the Stamp Act! The 
Division Bench of the Patna High Court in 
Sitaram Kamalia’ v. State ‘of: Bihar, -IER - 39 
Pat 228 : (AIR 1960 Pat ‘210), held that the 
Collector had no’ power ‘under Section ‘AO of 


the Stamp’ Act to embark upon ‘an inquiry 


with regard to the market value of the ‘pro- 


perties covered by -the document and require i 


fhe payment of further stamp ‘duty in ac 
cordance with his ' finding as: to valuation, i 


10. The question, erete. ‘that arises ‘for 
our, decision in the present case is whether 
the valuation forthe purpose of, stamp duty, 


before a document is registered, has to be. 


made on the basis of the market value oron 
the basis of the consideration shown in the 
deed. itself. .No provision in the Indian 
Stamp Act, -1899 has been shown to. me 
whereunder the stamp duty either for a 
conveyance: or a gift deed was required, to 
be assessed on the basis of the market value. 
It-is true that Section 27 of the Indian Stamp 
Act prescribes that the consideration (if any) 
and all other facts and circumstances affect- 
ing the chargeability of any instrument with 
diity, or, the amount ‘of the’ duty, with which 
it is chargeable, ‘shall be’ fully and. ‘truly’ set 
forth in’ the document. It is also true that 
in view of this provision’ ‘the , parties to a 
document are required to’ set forth in the 
document. duly and truly ‘the ‘consideration 
df any) and all, other facts and circumstances 
affecting the ‘chargeability of that document 


with the duty or the’ amount’ of the Ay, 


with Which it js chargeable, o i 

11. However, as observed: by the Simane 
Court in Himalaya House Co. Ltd. v. The 
Chief Controlling . Revenue Authority (AIR 
1972 SC-899)};.a failure: to. comply. ‘with: the 
requirements of Section 27, is merely punish- 
able under Section 64 of the Stamp Act 
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The: Supreme Court pointed out ‘that no pto- 
vision in ‘the Stamp- Act- empowered the Re-- 
venue to make an independent inquiry of 
the valuė ofi the property conveyed: for de- 
nae the duty chargeable.’ : ; 

‘Now ‘Article 23 of the Indian Stamp 
he “which is reproduced above is the atti- 
cle that governs the charging of the stamp 
duty on a conveyance, Under Article 33, 
the gift deed was chargeable with the stamp 
duty on the same basis as a conveyance. It 
may be mentioned that. Article 34 in Sche- 
dule No,:1 of the Bombay Stamp Act, 1958 
deals with the stamp duty chargeable on a 
gift deed. - That article provides :that the 


Samp, duty payable on a gift deed is the 


same duty as is leviable on: a conveyance 
under Clause (a) or (b), as the case may he, __ 
of Article 25 for a’ consideration equal to” 
tlie value of’ the property which” is the 
subject-matter of the.-snit.” Obviously the 
present case is not governed by the provi- 


_ sions in this article, namely Article 34 of the 


Bombay Stamp Act, which came into force 
on 16-2-1959. Article 33 in Schedule I of 
the Indian Stamp ‘Act, 1899 which was the 
article applicable-to this case, the document 
having been registered on 14-6-1952, -did not 
speak of the value of the property: . On: the 
contrary it contemplated: the amount or 
value of the consideration as set forth in the 
document. The defendant Sub-Registrar, 
therefore, was not under a legal obligation” 
or duty to refuse to register the gift deed on 
the ground tkat-no stamp duty was paid on 
fhe basis of the market. value of the pro- 
perty. What was required to be taken into 
account was what was the consideration as 
set forth’in' the document. © Even otherwise, 
as observed: by the Supreme Court, in the 
case of Himalaya House Co. (AIR 1972 SC 
899)' (supra) the Legislature may have for 
good ‘reasons not empowered the Revenue to 
make an independent enquiry as regards the 
valuation of: tha property sought be as- 
signed. ' 







1899, or Bombay Stamp Act, 1958, 
Article: No. 25 thereof, the stamp duty pay- 
able on‘a’ conveyance is to be assessed on 
the basis of the amount or value of the con- 
sideration for such conveyance as’ set forth 
therein. The gift deed under Article No. 33, 
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quiry as regards the valuation of the pro- 
erty sought to be. assigned. If however the 
consideration Gf any) and all other facts and 
circumstances affecting the chargeability of 
the instrument with duty, or the amount of 


the duty with which it is chargeable are not, 


fully and truly set forth therein the omission 
or default will be punishable under S. 64 of 
the Indian Stamp Act and under Section 62 
of the Bombay Stamp Act. 


14. It is true that Section 33 of the 
Indian Stamp Act enables the Officers men- 
fioned therein to impound the document not 
duly stamped. That section so far as it is 
material for our purposes reads as under :— 


“33 (1). Every person having by law ors 


consent of parties authority to receive evi- 
and every person in charge of a 
public~officer, except an officer of police, 
before whom -any, instrument, chargeable, in 
his opinion, with duty, is produced or comes 
in the performance of his functions, shall, if 
it appears to him that such instrument is not 
duly staraped, impound the same.” 


The expression “duly stamped” used in the 
said section would obviously mean so far 
as the conveyance or the gift deed is con- 
cerned, as the law stood at the time when 
the gift deed in the instant case was ex- 
ecuted, stamped with the duty assessed on 
the basis of the valuation or the amount set 
forth in the document. No provision in the 
Indian Stamp Act or the Bombay Stamp Act 
empowering the Sub-Registrar to make en- 
quiry into the market value of the property 
and to refuse to register the document un- 
less a document was stamped on the basis 





me. Therefore, it -will have to be held that 
there was no legal obligation or duty on the 
part of the Sub-Registrar to make enquiry re- 
garding the market value of the property 
and to refuse to register the document on 
the ground that it was not stamped. on the 
basis of the market value. No doubt, if the 
gift deed is not stamped with duty on the 
basis of the market value after coming into 
force of the Bombay Stamp Act, 1958, and 
the value of the property is not correctly 
set forth in the document, the persons con- 
cerned would render themselves liable for 
being dealt with under Section 62 of the 
Bombay Stamp Act. This appeal, therefore, 
must, be allowed on .the short ground that 
the defendant Sub-Registrar was under no 
, legal obligation or-duty to make enquiries 
Tegarding the, market value of the property. 
In the view, I have taken it is not necessary 
to record my findings on the other issues. 
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of the market value has been pointed out to- 
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_15. In the result, I allow this appeal and 
set aside the decree and judgment passed by 
the two Courts below. The respondent-State 
shali pay the costs of the appellants through- 
out and bear its own, The amount, if any, 
recovered from the appellants shall -be re- 
funded to them. 

Appeal allowed. 
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Abdul Karim Pirsaheb Sheikh, Petitioner 
v. Laxman Bapu Bhosale and others, Res- 
pondents. 

Special Civil Appin. No. 161 of 1976, D/- 
25-7-1980. 

Bombay Tenancy and Agricultural Lands 
Act (67 of 1948), Section 63 — Fact that 
intending purchaser is an agriculturist within 
the State of Karnataka is sufficient for the 
purpose of recording a finding that he is an 
agriculturist — He need not be an agricul- 
turist in the State of Maharashtra, 

Section 63 prohibits and/or bars sales of 
agricultural land to non-agriculturists. The 
said provision does not bar or probibit a 
sale of the land to a person residing outside 
the State of Maharashtra. If a person is an 
agriculturist from outside the State of Maha- 
rashtra and intends to purchase lands within 
the State of Maharashtra he should ‘comply 
with the requirements of the provisions of 
Section 63 of the Bombay Tenancy Act. 
What has got to be seen-is as to whether the 
person, intending to purchase the land is an 
agriculturist or not and whether he estab- 
lishes his status as an agriculturist, and if he 
is non-agriculturist, then such a sale would 
be invalid. (Para 7) 

P. S. Patankar, for Petitioner; J. R. Lalit, 

for Respondent No. 4. 
. ORDER :— All the three Authorities 
below have held that although the petitioner 
Abdul Karim Peersaheb Shaikh is an agri- 
culturist from Karnataka State, however he 
will not be deemed to be an agriculiurist 
within the State of Maharashtra unless he 
personally cultivates the agricultural land in 
the State of Maharashtra. This view of the 
Authorities below is challenged in this Spe- 
cial Civil Application under Art. 227 of the 
Constitution of India. Few facts leading to 
this application are as under :— . : 

2. In the first instance, respondents Nos. 
1 to 3 agreed to sell the land Survey No. 64, 
from. village Bale, Taluka North: Sholapur, 
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on Feb. 3, 1967 for a consideration of Rupees 
21,500/- and Rs. 2,500/- were paid by the 
petitioner. by way of an earnest. The peti- 
tioner had given a notice on June 16, 1967 
to sell the land in his favour to the respon- 
dents Nos. 1 to 3. Further, respondents Nos. 
1 to 3 agreed to sell the land to respondent 
No. 4 for an amount of Rs. 28,000/-. It is, 
therefore, a Special C. Suit No. 8 of 1970 
was filed for specific performance of the 
contract and for actual possession of the 
land to him. In the suit itself a plea was 
taken that the petitioner is not an agricul- 
turist and therefore, there could not be sale 
in favour of the petitioner. On the basis of 
the said plea and in view of the provisions 
of Ss. 63 and 64 of the Bombay Tenancy 
and Agricultural Lands Act, 1948 (hereinafter 
referred to as the Tenancy Act) a reference 
was made to the Tenancy Authorities under 
Section 85-A of the Tenancy Act, 

3. The petitioner led the evidence to 
prove that he is an agriculturist before the 
Tahsildar, North-Sholapur. The petitioner 
brought on the record a rent-note dated May 
18, 1972 in respect of the land held by the 
petitioner’s joint family at Shindagi (Karna- 
tak State). He has also produced some evi- 
-dence to show that he has cultivated the 
land in the Maharashtra State. However, 
that evidence was not believed by the learned 
Tahsildar. The learned Tahsildar, on care- 
ful consideration of the evidence on record 
observed :— ; í 
. “In view of the facts discussed above, it 
is clear that there is no evidence on record 
to prove that the plaintiff is an agriculturist 
except the evidence of land at village Shin- 
dagi in District Vijapur in Karnataka State. 
But the Bombay Tenancy Act is. applicable 
only to the Bombay’ area of the Maharashtra 
State. The provisions of the Act will only 
govern the persons and the lands situate 
within the area. It cannot be given an 
extra-territorial application beyond the limits 
of the Maharashtra State area.” 


In view of these observations, it was held 
that the petitioner is not an agriculturist. On 
appeal by the petitioner, the Sub-Divisional 
Officer, Sholapur Division Sholapur in 
Tenancy Appeal No, 11 of 1974, was pleased 
to dismiss the appeal by holding that— 

“It is well-settled fact that the lands held 
by a person outside the Maharashtra State 
cannot be taken into account in spite of fact 
that they are agriculturist.” 

On revision by the petitioner, «the 


‘gashtra Revenue ‘Tribunal, confirmed the 


said view and dismissed the revision appli- 
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cation by judgment and order dated January 
‘and 
order, the present Speclal Civil Application 
is filed under Art. 227 of the’ Constitution 
of India. 


4. Mr. P. S. Patankar, the learned coun- 
sel appearing on behalf of the petitioner, 
submitted that the view taken by the Courts 
below is erroneous. He submitted that if a 
person is an agriculturist in another State, 
he cannot be denied a right to purchase the 
land in this State under the provisions of 
Sections 63 and 64 of the Bombay Tenancy 
Act. 


5. Mr. J. R. Lalit, the learned counsel 
appearing on behalf of the respondents, 
tried to support the finding recorded by the 
Courts below. He submitted that whether 
a person is an agriculturist or not is to be 
decided having regard to his own avocation 
or occupation in the State of Maharashtra. 


6. In my view, all the three Authorities 
below misdirected themselves and _ errone- 
ously held that the petitioner is not an agri- 
culturist within the meaning of Bombay 
Tenancy Act. Section 63 of the said Act 
reads as under: l 

“63. (1) Save as provided in this Act — 

(a) No sale (including sale in execution 
of a decree of Civil Court or for recovery 
of arrears of land revenue or for sums re- 
coverable as arrears of land revenue) gift, 
exchange or lease of any land or interest 
therein, or i 

(b) No mortgage of any land or interest 
therein, in which the possession of the 
mortgaged property is delivered to the mort- 
gagee, 
shall be valid in favour of a person who is 
not an agriculturist or who being an agri- 
culturist, will after such sale, gift, exchange, 
lease or mortgage, hold land exceeding two- 
thirds of the ceiling area determined under 
the Maharashtra Agricultural Lands (Ceil- 
ing on Holdings) Act, 1961, or who is not 
an agricultural labourer.” 


7. This section prohibits and/or bars 


sales of agricultural lands to non-agricultu- 


tists. The said provision does not bar or 
prohibit a sale of the land to a person re- 
siding outside the State of Maharashtra. If 
a person is an agriculturist from outside the 
State of Maharashtra and intends to pur- 
chase lands within the State of Maharashtra 
he should comply with the requirements of 
the provisions of S. 63 of the Bombay 
Tenancy Act. The view taken by the lower 
Authorities ‘on the face of it, appears to be 
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erroneous because 'no sich Testriċtion or a 
- bar is ‘contemplated by ‘the provisions: of 
Section 63 of the “Bombay Tenanty ‘Act. 
What has got -to be seen is as to whether 
the. person, intending to purchase the -land 
an agriculturist or not,» and whether he 
establishes his .status as an agriculturist, ; and 
if he- is non-agriculturist, . then such _ sale 
[would be invalid. . 

:8. The: ‘second. question which is saa 
to'be taken: into account. is. as .to whether 
the petitioner is an agriculturist within the 
meaning of the ‘Bombay. Tenancy Act. « Sec- 
tion 2 (2) of the said Act defines “Agricul- 
turist” as under: : 

“«: Tn this Act unless there is aiigthing 
repugnant in the subject or context, —. 

(2) “Agriculturist” means a person.’ ‘whe 
-cultivates land personally’; . 

Section 2 (6) defines the words ‘“to’ cultivate 
personally”, and it reads as under: . 

- “2, In this Act unless “there is anything 
repugnant in the subject'or context, — 

` ©) “to cultivate personally” means to 
cultivate the land on one’s own eerotnt 
**@ by one’s own labour, or -> -4 

(ii) by the labour of any member of one’s 

‘Gi under the: - TEEN supervision of 
oneself or any member of one’s family, by 
hired labour or by servants on-wages pay- 
able in cash “or kind but not in crop ae 


Keeping in view the .abovesaid proyisións, 
referred to above the learned Tahsildar hag 
recorded. a finding that’ the pétitioner is an 
agriculturist of village Shindagi in ‘Vijapur 
District ‘in Karnataka State. The petitioner 
has’ brought on record thè rent-note’ ‘dated 
May 18, 1972 about the lands held by the 
petitioner’s joint family at that village Shin- 
dagi and this establishes his status as an 
agriculturist.. This fact has been held prov- 
ed. Similarly, the Appellate Court’ also 
held that the petitioner’ may ‘be ‘an agricul- 
turist in the State of Karnataka ‘but’ he:can- 
not be an agriculturist in the State of Maha- 
rashtra. This finding clearly shows that- the 
petitioner is an agriculturist within -the mean- 
ing of the Tenancy Act. Therefore, there 
is no' bar in his purchasing lands -in ` the 
State of Maharashtra. ‘In this view of the 


matter it must be held that all the three- 


Authorities “below have not’ taken a correct 
view ` ‘of the provisions of the Tenancy Act. 

9. The Authorities referred to and relied 
upon by the Courts below are not relevant 
for the purposes of deciding as to whether 
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the petitioner is or is-not an- dgriculturist. 
The fact that the. petitioner is an` agricul 
turist within the State of Karnataka is suffi- 
cient for the purpose of recording ‘a ‘finding 
that ‘he is: an agriculturist, and -he having 
established: his status "as an ‘agriculturist is 
entitled to- purchase ‘the land in the State of 
Maharashtra. In ‘this view of the matter, 
this ` Special . Civil - Areago will “have: to 
be allowed. >. u. 

“'10. 'In- the ee the anal and 
orders ‘passed by the Maharashtra Revenue 
Tribunal dated Jan. 14, the judgment and 
order dated August 13, 1974 by the- Sub- 
Divisional Officer, Sholapur, and that - of 
the trial court, Sholapur passed in Ten. Ref. 
No. 5 of 1973° on Dec. 29, 1973, are set 
aside, and it is heid’ that the petitioner is an 
agriculturist within the: meaning “of the Bom- 
bay Tenancy Act, and is entitled’ to’ purchase 
the land in the State of Maharashtra. ' >- - 

‘4. Thus, the rule‘ is made absolute, 


12. In the circumstances of the case, 
there will be no: order as- to, costs. 


Application allowed, 


" 


A Ri BOMRAY ‘108’ Hate 
R. A. JAHAGIRDAR ‘AND MRS. SUJATA 
zoo re «MANOHAR, JI. 


-' Genú- Ganapati Shivale, Appellant v. 


Bhalchand Jivraj Raisoni and another, Ro- 
spondents. 5 
-- First Appeal No. 708 of 1971, -D/- 2-4- 


1980. 
(A) Torts — Malicious abuse of civil pro- 
ceedings — Regita of When ae 


In order to succeed in establishing ` mali 
cious abuse of civil proceedings, the 
tiff is required to’ prove a number of ingre- 
dients. (1) In the first place, malice must be 
proved. (2) Secondly, the plaintiff must 
allege and prove that the defendant acted 
without reasonable and probable cause and 
the entire proceedings - -against him have 
either terminated in his favour or. the pro- 
cess complained of has. been superseded op 
discharged. (3) The plaintiff must-also prove 
that such civil proceedings’ have interfered 
with his liberty or property or: that such 
proceedings have affected or are likely to 
affect his reputation. The plaintiff must 
establish that he has suffered damage. 

. (Para 4) 

The plaintiff in the present case had al- 
leged that the suit which was filed by defen- 
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dant No. 2 against him was filed., with an 
improper motive, namely, to prevent: him 
from carrying out his contract with defen- 
dant No. 1. There was, however, no evi- 


dence to show that the action of,.defendant — 


No. 2, was malicious, as:-alleged. :-In fact, 
at the time when the suit. was filed, defen- 
dant No. 2 was not aware that defendant 
No. 1 had entered into any contract with 
the plaintiff. -The plaintiff was not even a 
party to. the suit initially. Defendant No. 2 
filed the suit on, the basis - that he: had a 
contract with defendant No, 1 for the re- 
moval of sand. This contract had. been 
wrongfully terminated by defendant No. .1 
and hence he claimed an injunction in fur- 
therance of what he alleged: to be his con- 
tractual rights. It could not be said - that’ 
such an action was either malicious or that 
it was an action undertaken without. réa- 
sonable or probable cause...In fact,’ he -suc-s 
ceeded in obtaining ad interim injunctions 
from the Court in his favour. These in- 
junctions. were subsequently: vacated after 
hearing both the sides because: fhe Court 
came: to the conclusion that damages would 
be an adeguate oe for the defendant 
No. 2. : {Para :8) 


Held, the plaintift had failed to establish 
that defendant No.'2 had filed the civil suit 
against him maliciously and ‘without reason- 
able or probable cause. Further, defendant 
No. 2’s action had’ not caused the damage 
slip oes of, The damage had: resulted 

from ‘the’ orders of injunction. ‘‘Even’ if: the 
orders of injunction were wrong, a party 
who’ came before a Court of law could“ not 
be penalised’ for any erroneous orders which 
might have been passed by the Court. Un- 
less it could be established that such erro- 
neous orders were obtained by practising 
fraud ‘upon the Court, a party could ‘not be 
made liable for such orders in an action in 
tort. The plaintiff could ` not,. therefore, 
claim any damages from defendant No. 2: 

(Pata 8) 


@®) Torts — E R with contract or 
business — Plaintiff must. prove, that defen- 
dant acted in such manner as. , prevented 
plaintiff from performing his contract. ' 


. The tort of interference with a contract or 
business Tequires the defendant to act in 
such a manner as would result in the plain- 
tiff being prevented from- performing his 
contract. Questions pertaining to this tort 
normally arise in the case of. industrial dis- 
putes: .In.the present case, defendant No. 2 
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his contract. -In. the first place, : there was 
no breach of contract on the part of thé 
plaintiff at.all Under the contract ` ‘which 
was entered into between the “ plaintiff and 
defendant. No.-.1, the plaintiff. obtained a 
right to remove sand from the bed -of the 
river Bhima over a certain period of time. 
The plaintiff had ` paid the consideration 
amount under this contract and, as far as 
the parties, were concerned, the contract was 
complete. However, defendant: No.. 2 had 
filed a. suit. against defendant No. 1 on thé 


basis..that he had a contract with defendant _ 


No. 1 for the ‘removal of sand, which con- 
tract had been. wrongfully terminated ` by 
defendant ‘No. 1, and, hence; he ‘claimed an 
injunction restraining, defendant: No. 1 and 
then: the plaintiff, who was subsequently 
joined in the suit,.'from obstructing defen- 
dant No. 2:in removing sand from the’ river 
bed..& Thus :the. plaintiff had not been: able 
to reap. the benefit of his contract, But 
this . fact could not be construed. to mean 
that: he had been made to commit ány 


` breach of the contract or.that he. was: being 


prevented from. performing his contract. 
He had been prevented, not from perform- 
ing his contract, but.from reaping any bene- 
fit under the contractual rights which éx- 
isted in his :favour. What was. more im- 
portant, the plaintiff had not: been so pre- 
vented: on account of ‘any action tortious or 
otherwise,.:of défendant. No.2. Defendant 
No. 2 merely.: filed a suit for obtaining cer- 
tain reliefs.. In this suit, the Court passed 
certain orders. It was.as a result of the 
orders passed by. the: Court that the plain- 
tiff was prevented: from :reaping the benefit 
of his contract. Hence, if anybody was to 
be blamed for the damage suffered by . the 
plaintiff, it was tbe Court. It.- was a pity 
that the matter could not be speedily dis- 
of and the injunctions vacated 
speedily. Nevertheless; defendant No,- .2 
could not be considered guilty of any inter- 
ference with the contract of © the plaintiff 
with defendant: No. 1.- (Para 9) 
Cases ` Referred: | Chronological Paras 


AIR 1978 Ker 111 (FB) 6 
AIR 1977 Cal 356 J Ee 
AIR “1941 Bom 286‘ >` 6 
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Raghunathrao Tulshibagwale, is the Manag- 
ing Trustee of Shri Ramji Sansthan, Tulshi- 
bag, Pune. The above trust has a right to 
take sand from the bed of the river Bhima 
in the limits of village Wadav Khurd which 
belongs to the Trust. On or about 25th 
August, 1962, the trustees of the above trust 
passed a resolution, which is at Ext. 106, 
under which they decided to give to defen- 
dant No. 2, Shivale, a contract from year 
to year for the removal of sand from the 
bed of the Bhima river at a minimum con- 
tract price of Rs. 3,501/-. The first defen- 
dant, who was the Managing Trustee, was 
authorised to enter into contracts with defen- 
dant No. 2 pursuant to this. resolution. It 
is the case of defendant No. 1 that for the 
period Ist August, 1965 to 31st July, 1966, 
defendant No. 2, Shivale, agreed to pay 
Rs. 12,000/- as a consideration for the right 
to remove sand from the bed of the Bhima 
river. In the month of April, 1965, defen- 
dant No. 2 paid to defendant No. 1 Rupees 
1,000/- as and by way of earnest. Accord- 
ing to defendant No. 1, however, defendant 
No. 2 did not pay the balance amount of 


Rs, 11,000/- by May, 1965 as was agreed 
upon between the parties. On or about 
17th July, 1965, defendant No. 1 gave a 


terminating the 
a cheque for 


notice to defendant No. 2 
contract and sent to him 
Rs. 1,000/-. Thereafter, on or about -24th 
July, 1965, defendant No. 1 entered into 
an agreement with the plaintiff whereby for 
a consideration of Rs. 8,000/- paid by the 
plaintiff to defendant No. 1, the plaintiff 
was given the right to remove sand from the 
bed of the Bhima river from Ist Aug., 1965 
to 31st July, 1966. On 25th of July, 1965, 
defendant No. 2 gave a public notice and 
on 29th July, 1965 he filed Regular Civil 
Suit No. 594 of 1965 in the Civil Court, 
Pune, against defendant. No. 1 for an in- 
junction restraining defendant No. 1 from 
obstructing defendant No. 2 -in removing 
the sand from the bed of the Bhima river 
during the period Ist August, 1965 to 31st 
July, 1966. The plaintiff was subsequently 
joined as a party to this suit by defendant 
No, 2. In this suit, an ex parte ad interim 
injunction was granted by the Court on or 
about 30th July, 1965, whereby the plaint:ff 
was prohibited from obstructing defendant 
No. 2 in removing sand from the bed of 
the Bhima river. This injunction order 
was served on the plaintiff on the next day, 
that is to say, on 31st July, 1965. This 
ad interim injunction was vacated by the 
Court on-26th March, 1966 after hearing 
both the parties. Defendant No,:2 filed an 
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appeal from this order, being Appeal No. 27 
of 1966. On 28th March, 1966, an ad inte- 
rim injunction was obtained- by defendant 
No. 2 against the plaintiff in terms similar 
to the injunction obtained from the trial 
Court. However, the ad interim injunction 
was vacated on 10th June, 1966 after hear- 
ing the parties and the appeal was dismiss- 
ed. On or about 19th Sep., 1966, defendant 
No. 2 withdrew the suit because the con- 
tract period in respect of which there was 
a dispute between the parties had come to 
an end. : 

2. It is the case of the plaintiff in the 
present suit that as a result of the injunc- 
tions obtained by defendant No. 2 in Civil 
Suit No. 594 of 1965 and in Appeal No. 27 
of 1966, the plaintiff could not reap the 
benefit of the contract which he had enter- 
ed into with defendant No. 1 on 24th July, 
1965. He has claimed from the defendant 
damages which he has valued at Rs. 11,000/- 
made up of Rs, 8,000/- paid by the plain- 
tiff to defendant No. 1 as the consideration 
under the contract and Rs. 3,000/- as and 
by way -of loss of profit. Although the in- 
junction against the plaintiff was vacated on 
10th June, 1966, it is the case of the plain- 
tiff that he could not remove any sand 
from the bed of the Bhima river from 10th 
June, 1966 ‘to 31st July, 1966 because of the 
intervening monsoon. Hence it is his case 
that he has been effectively prevented: by 
defendant No. 2 from exercising his con- 


tractual right He, therefore, claims’ the 
above damages. f 
3. The suit of the plaintiff was decreed 


by the trial Court which accepted the plain- 
tiffs case. The trial Court came to the 
conclusion that the agreement between 
defendant No, 2 and defendant No, 1 had 
been validly terminated and that there was 
a valid and subsisting agreement between 
the plaintiff and defendant No. 1. The 
plaintiff, however, could not carry out the 
agreement on account of the injunctions 
obtained by defendant No. 2. Hence the 
trial Court awarded to the plaintiff damages 
of Rs. 11,000/- which the plaintiff is entitl- 
ed to recover from defendant No. 2. The 
plaintiff's suit against defendant No. 1 has 
been dismissed. From- this. decision,- the- 
present appeal has been filed by the origi- 
nal defendant No, 2. : 

4. It is the case of defendant No. 2 that 
even assuming as valid all the findings on 
facts which have been given: by the’ trial 
Court against’ him, the plaintiffs claim must 
be dismissed with costs. Defendant’ - No. 2 
has submitted that the plaintiff ‘has no ‘cause ' 
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of action against him. In order to appre- 
ciate this contention of defendant No. 2, it 
is necessary to examine the nature of the 


cause of action which the plaintiff has 
against defendant No. 2. Essentially, the 
cause of action of the plaintiff is for 


damages as a result of malicious abuse of 
civil proceedings. This cause of action is 
similar to the cause of action for malicious 
prosecution. Both these actions are in tort 
jn order to succeed in establishing malicious 
¡abuse of civil proceedings, the plaintiff is 
required to prove a number of ingredients. 
(1) In the first place, malice must be prov- 
ed. (2) Secondly, the plaintiff must allege 
and prove that the defendant acted without 
‚reasonable and probable cause and the 
entire proceedings against him have either 
terminated in his favour or the process 
complained of has been superseded or dis- 
charged. (3) The plaintiff must also prove 
that such civil proceedings have interfered 
with his liberty or property or that such 
proceedings have affected or are likely to 
affect his reputation. For example, if the 
civil proceedings have resulted in the ‘arrest 
of the plaintiff or if they are in the nature 
.of bankruptcy proceedings or winding-up 
proceedings, they may adversely affect the 
,|plaintiffs reputation. The plaintiff must 
establish that he has suffered damage. 
Ordinarily, apart from cases involving inter- 
ference with liberty, it is difficult. to estab- 
lish legal damage. If the malicious action 
is tried in public, the name and, fame of 
the defendant will be cleared. If the acion 
is not tried, his name is not assailed. Ordi- 
narily, a civil action involves no damage to 
person. The only damage is ordinarily the 
expense of fighting such a litigation, Since 
the order in such civil proceedings for costs 
adequately compensates the aggrieved party 
“for this damage, an action for malicious 
abuse of civil proceedings is not normally 
maintainable. As stated in para 717 at 
page 367 of Halsbury’s Laws .of England, 
3rd Edn., Vol. 25: 


“The law allows every person to employ 
its process for the purpose of asserting his 
rights without subjecting him to any liabi- 





' lity other than the liability to pay the costs 


| of the proceedings if unsuccessful.” 


Hence one seldom comes across an action 
for malicious abuse of civil proceedings. 


. 5. The first ingredient of the cause. of 
‘action of malicious abuse. of civil proceed- 
ings is malice. Malice means an improper 
or wrong motive other than a .desire to 
vindicate one’s own rights os interests. A 
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malicious action is -ap action undertaken 
with a desire to injure aiiother person and 
not to further one’s own interests. A Divi- 
sion Bench of our High Court in ihe case 
of Chhaganlal Sakarlal v. Municipality of 
Thana, 34 Bom LR 143:(AIR 1932 Bom 
259), after discussing all the : authorities on 
this point, has held that it is not in every 
case that because there is no reasonable 
and probable cause a Judge is justified in 
inferring malice. There must be some- 
thing more of the nature of an indirect or 
sinister motive for the prosecution than the 
mere absence of reasonable and probable 
cause. - 


6. In addition to malice, it must be estab- 
lished that the action was undertaken witb- 
out “reasonable and probable” cause, that 
is to say, there must be an absence of suffi- 
cient ground for bringing an action. The 
action must have, therefore, concluded in 
the plaintiff's favour or it should have been 
incapable of so terminating either because 
superseded or for any 
other reason. In Mohini Mohan Misser v. 
Surendra Narain Singh, AIR 1915 Cal 173, 
it has been held that an allegation that the 
defendants were actuated by malice and that 
their suit for an injunction ultimately prov- 
ed unsuccessful was not sufficient to show 
want of reasonable or probable cause. This 
factor must be independently established. - 
In this connection, a reference may also be 
made to the decisions in Nasiruddin Karim 


Mahomed v. Umerji Adam & Co., AIR 
1941 Bom 286; C. M. Agarwalla v. Halar 
Salt and Chemical Works, AIR 1977 Cal 


356; and T. Subramanya Bhatta v. A. Krishna 
Bhatta, AIR 1978 Ker 111 (FB). 


7. Lastly, the civil action must have 
caused damage to the plaintif. The damage 
may be to his liberty, reputation or pro- 
perty or even otherwise. It is true that, 
ordinarily, it would be difficult to establish 
such harm unless the proceedings are mani- 
festly such that the scandal affects a man’s 
reputation or credit. If, however, the pro- 
ceedings are such as would result in damage, 
there is no reason why an action should not 
be maintained for malicious abuse of civil 
proceedings. The present case is one of the 
unusual cases where as a result of the pro- 
ceedings which were taken by defendant 
No. 2, the plaintiff has suffered damage be- 
cause he has been effectively prevented from 
reaping the benefit of the contract,.which he . 
had entered into with defendant No. 1. 


8. We must, therefore, examine whether 


the plaintiff has succeeded in establishing 
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all. the. ingredients which go .to; constitute 
the cause of, action for. malicious abuse of 
civil procecdings. The plaintiff in the. pre- 
|serit : ‘ga86 had alleged that the suit . “which 
Iwas filed by defendant No.-2 against. him 
was filed with an improper motive namely, 
to prevent. him from carrying out ‘his con- 
tract with defendarit No. 1. There is, how- 
ever, no evidence. to show. that’ the: -action 
of' defendant No. 2 was. malicious, as alleg- 
ed.:.,.In fact; -at the.time when the suit was 
filed, defendant No. 2 was not, aware . that 
defendant No. 1,had. entered into any. con- 
tract with.,the plaintiff. .The plaintiff . was 
not even a party to the suit initially... He 
. |was subsequently joined. Defendant No. 2 
` [filed the suit on the basis ‘that he. 
~ contract’ with defendant No. 1 for, the re- 
moval of sand. This contract had been 
[wrongfully terminated _by defendant No. 1 





therance of what he alleged to be his con- 
tractual rights. it cannot be said ‘that such 
‘an action is éither malicious, or that it is an 
action undertaken without ‘reasonable or 
probable .cause. In fact, “he succeeded in 
obtaining ad interim. injunctions from, the 
‘Court. in his favour. _ These injunctions - ‘were 
. jsubsequently . vacated ‘after hearing both the 
{sides because. the Court came, to the conclu- 
sion that damages would be an adequate 
remedy for the defendant No. 2. In the 
present case, therefore, the plaintiff © has 
failed to. establish that defendant‘ No. 2 had 
‘filed the civil suit. against. him”. malicjously 
and . without reasonable or probable cause. 
What. is’ more, defendant. No. Ps, action “has 
not caused the damage, complained of. The 
damage has resulted from the orders of in- 
junction. Assuming for the sake. of ‘argu- 
ment that the orders’ of injunction were 
wrong, a party who comes before a ~Court 
of law ‘cannot ‘be penalised for any ‘errone- 
ous orders which may ‘be passed .*by* the 
Court. - Unless it can’ be established that 
‘such erroneous orders were obtained:'- by 
practising ‘fraud upon the Court, 
cannot be made‘ liable for ` 
an action in tort. The plaintiff cannot, 
‘therefore, claim - any damages from Acten: 
dant No. 2. tx be hae 
© 9° Tt’ has’ been urged : “by "Mrs. ` Kanade 
who appears ‘for’ the, plaintiff that the ‘cause 
of action in the present suit is ‘not malicious 
abuse of ¢ivil proceedings ‘but it is the tort 
of interference with the contract or busi- 
ness of the plaintiff. She has ‘relied ‘upon 
the observations in Winfield ‘and Jolowicz 
on Tort, .10th Edn., page 445, in tbis con- 
mection.: These are’as follows: 1°! 
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- “A commits a. tort if,-. without lawfal 

justification, he, intentionally interferes with. 
a contract between; B and C, (a) by: persuad- 

ing B to break his : contract with ‚C, or 

(b) by. some..other act, perhaps only if tor- 

tious in itself, which prevents .B from pat ; 
forming his. contract.” : ooa’ 


She has relied upon ‘the second ait of this 
‘passage and hag -argued that defendant No. 2, 
as a result of his action, has prevented the 


‘plaintiff ` from ‘performing: his’ contract. - He 


is. therefore, liable to make ‘good to’ the 
plaintiff the damage ‘suffered by the plain- 
tiff'as-a result of his conduct. We are un- 
able to agree with: this' reasoning of Mfrs. 
Kanade. ' The tort of- interference with a 
‘contract or business ‘requires the defendan 
to act in such a manner. as would result iù 
the plaintiff being prévented, from perform- 
ing his contract: Quéstions pertaining ‘to 
‘this tort normally’ arise in ‘the case of ‘indus- 
‘trial disputes. ‘ In the present case, defen- 
dant No.- 2 hag ‘not done anything as a Te- 
‘sult of which the pldintiff is: prevented from 
performing bis ‘contract."'In the first place, 
there is‘ no breach `of ‘contract on the p: 
of the plaintiff at ‘all Under the contrac 

































‘tif and defendant No. 1, the’ plaintf 
obtained a right - ió remove sand from the/+ 
bed of'the river Bhińa'over a certain period 
òf timè. ‘The plaintiff has paid the consid- 
ération amount under this contract and, as 
far as the parties are ‘concerned, the: , con- 
‘tract is complete. It is true that the ` plain- 
tiff has’ not' beei able to reap the benefit of 
this contract. : But this’ fact“ cannot: be ‘con- 
‘strued to mean that'he has been made to} | 
commit any breach of: the contract or tha 
he is being prevented: ‘from `“ ‘performing ‘his 
‘contract. - He has been prevented, not from] ' 
performing his contract, but ‘from reaping}. 
any benefit! under’ 'the" ‘contractual’ tights 
which éxist ‘in his’ favour.’ What ‘is more 
‘important, the plaintiff has’ not been so pre- 
vented ‘on account’ of any’ action ' tortious 
or otherwise, of defendant Nò? 2, Defen-| 
dant No. 2 merely filed a-suit for obtaining]: 
certain reliefs. In. this: suit, the Court pass- 
ed certain orders. It was as a result of the 
orders passed .by the Court that the - plain-|. 
tiff was prevented from reaping the benefit 
of. his contract. Hence, if anybody is to 
bé blamed for the damage ‘suffered’ by thel 
plaintiff, it ‘is the ‘Court. ‘It is a pity that 
the matter.could-not. be. speedily disposed o 
and the . injunctions . vacated ` speedily. 
Nevertheless, defendant No. 2:°' cannot. bej. 
considered guilty of any. interference with 
the plaintiff with defendan 


m 1981 a 
No. 1. 
17th Edition, hag pointed out at.page 420: 


“The rule is that no “action ‘will lie ‘against 
any person for: procuring . an erroneous deci- 
sion of a court. of justice,’ ‘This ig sò even 


. though the court has- Do jurisdiction in’ the 


matter and althotigh its judgment or ‘order 
is for that or any other reason’ invalid. A 
court of justicé is not the’ agent or servant 
of the litigant ‘who sets’ it in motion se as 
to make that litigant responsible for the 
errors of law.‘or ‘fact which the court com- 
mits. Every’ party is entitled to ‘rely abso- 
lutely on the presumption that the court 
will observe’ the. limits’ of ‘its Own jurisdiction 
and decide correctly on the facts and the 
law. But a party who has actually misled 


r the Tribunal’ by his’ fraud or malice ` „may 


| 


be liable.” © 7 
There may | be. cases wha: a " person may 


attach or transgress upon another’s property, . 


under the orders of the Court . which are 
wholly invalid or without, jurisdiction. In 
such cases, an action may lie . in: , trespass. 
But we are not concerned with such a situa- 
tion. Hence defendant No. 2. cannot be 
held guilty of preventing the plaintiff . from. 
performing his contract. © ` a 


10. Under Section 95 of ‘the Civil P, C, 
f where in. any suit‘in which a temporary in- 
junction | ‘fas been ranted it appears to the 
Court: that such an injunction was applied 
for on insufficient grounds, or‘ the suit -of 
the plaintiff fails and it appears to the 
Court that there was no reasonable or pro- 
bable ground for. instituting | the same, the 
defendant may apply to. the Court, ; cand the 
Court may award against the plaintiffs an 
amount not exceeding one thousand rupees 
as compensation to the defendant for the 
expense or injury caused. to him. Unrider 


-this provision, a defendant in a suit who. 
. has suffered damage as a result of any tem- 


obtained 


porary ` injunction . wrongfully 


| against him- by the plaintiff, can obtain’ com- 


pensation up to Rs. _1,000/- without having 
to, establish any malice” or lack ' of ` Jeason- 
able and probable. cause on the’ part of the 
plaintiff. This seems to’ be. the only” provi- 
sion which protects | a “defendant ` against 
temporary ‘injunctions obtained ` on insuff- 
cient grounds. The plaintiff in the’ present 
case could have applied under S. 95: of the 


of 1965 which was filed against’ him _ by 
| defendant No.‘2. He has, however, chosen, 
to file the present :suit.: Once the = plaintiff 
decides to ‘come by: Way of a suit, he must 
establish a cause of action in tort.: The 
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plaintiff. has failed. to. establish such a- cause 
of action: Hence the suit of the pane 
must fai = 4 ae 

i. In ‘the result,’ the set of - defen- 
dant No. 2 is allowed. The order of the 
trial’ Court against ‘defendant No. 2 is set 
aside and the suit against him’ is dismissed. 
In the circumstances of the ‘case, the plain- 
tiff and defendant No. 2 will bear their 
own’ ‘costs throughout. ° 
f Appeal lowed. 

GC 
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Sheila ‘ Umesh “Tahiliani, ` Petitioner v. Soli 
Phirozshaw Shroff and others, Respondents. 


- Misc. Petn. No. 120 of 1980, D/- 3-2-1981, 
Guardians. and Wards Act (8 -of 1890), 
S. 17 — Mother’s right to guardianship — 


‘Conversion toa different: faith cannot.’ be 


regarded as a: disqualification for custody’ of 
the minor so long ‘as the guardian is capa- 
bie of providing’ a congenial, comfortable 
and a happy. home' for: the minor, AIR 
1930'-Oudh 471, Dissented from. (Hindu 
Minority and Guardianship. Act (1956), Sec- 


tions 6, 13). tala.) > (Para 14) 
Cases -Referred :: Chronological Paras 
AIR 1941 Bom 103 not eee 9 8, 
AIR 1930 Oudh 471 >` >> o: 12 


AIR 1916 Mad 605:ILR 39 Mad 473: 7 
(1870-72). 14:-Moo Ind App 309- 
1843: Parasi Oriental. Cases 9o er) 


A. C. Agarwal, for ' Petitioner: P. P. 
Khambhatta with 'K. P. Khambhatta (for 
Nos. 1 to 3) and F. S. ‘Sukhia (for ` No. 4), 
for Respondents. _ og 


ORDER :—. This ‘is a petition filed under 
the Guardians and Wards Act,, 1890 by the 
petitioner for the custody. of her minor son 
named Malcolm. The petitioner who was 
formerly a Zoroastrian by faith was married, 
to one Kerai Soli Shroff - according to the, 
rites and tenets. of the Zoroastrian religion. 
The. said Kersi. Shroff died in Bombay on 
the 18th April, .1979 -under rather tragic 
circumstances.: On 13th March, 1979, i.e. 
about a, month prior to- the’, death of the 
said Kersi the petitioner . gave -birth . to, a 
son, whose custody is the. „subiect of. the 
present controversy. . oohoo ona oo d 


R ' Respondeñits 1 and 2 are the ` fathet 
and ‘mother’: respectively of the deceased 
Kersi. Respondent No. 3 is- the maternal 
grand-mother « of the petitioner and ‘respon-' 
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dent No. 4 is the father of the petitioner. 
Shortly after the birth.of the minor Mal- 
colm, the petitioner and her deceased hus- 
band appear. to have separated. On 2ist 
March, 1979 the deceased Kersi left the 
flat at Andheri where he cohabited with the 
petitioner and went to reside with his 
parents respondents 1 and 2. On 18th Apr., 
1979, Kersi took an over dose of sleeping 
tablets and died as a result thereof. Between 
10th June, 1979 and 7th July, 1979 the peti- 
tioner resided with her maternal grand- 
mother, respondent No. 3. It appears that 
the petitioner had been brought up by re- 
spondent No. 3 from her childhood. From 
7th July, 1979 the petitioner began to re- 
side at her fat at Andheri. At some stage 
the petitioner, it appears, became ‘ friendly 
with one Umesh Tahiliani whom she . later 
married. It, however, is not clear on the 
pleadings as to when the acquaintance had 
begun, whether before or after the death of 
Kersi, her first husband. That fact, how- 
ever, is no longer pertinent. What is perti- 
nent is that on the 16th August, 1979 the 
petitioner embraced Hindu religion and was 
married to the said Umesh Tahiliani on the 
same day according to Hindu Vedic rites at 
the Arya Samaj, Bombay. 


3. Soon after her ‘second marriage, the 
petitioner went out of Bombay for about 
three or four weeks along with the said 


Umesh Tahiliani. During this time, she re- 
quested respondent No. 3 to keep her minor 
son in her custody, which the respondent 
No. 3 agreed to do. 

4, On the 22nd Sept., 1979 the petitioner 
along with the said Umesh Tahiliani went to 
the residence of respondent No. 3 in order 
to fetch the minor. According to-the peti- 
tioner, respondent No. 3 did not allow her 
as also her newly-wedded husband to enter 
her residence and when asked for the custody 
of the minor she informed the petitioner that 
the minor was at the residence of respon- 
dents 1 and 2. The petitioner tried to con- 
tact respondent No. 2 on the telephone in 
order to enquire about the minor, whereupon 
Tespondent No. 2 disconnected the telephone 
without giving an answer. The petitioner 
has now filed this petition praying that she 
may be declared as the lawful guardian of 
the person and property of her minor son 
and to grant the custody of the minor to 
her. She has also prayed that the respon- 
dents be ordered and directed to forthwith 
deliver custody of the said Malcolm to the 
petitioner. - - aR be . 
-5. Sbri Agarwal, the learned Advocate 
appearing on behalf of the petitioner has 
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submitted that the respondents 1, 2 and 3 
had wrongfully . withheld custody of the 
minor from his mother who was the natural 
guardian. Shri Agarwal stated that the op- 
position of respondents 1, 2 and 3 for with- 
holding custody of the minor to the mother 
was based on three grounds. Firstly, on the 
fact of the conversion of the petitioner from 
the religion of her birth. Secondly on the 
ground that she had abandoned the guardian- 
ship of the minor and thirdly on the ground 
that deceased Kersi had expressed a wish 
that his son be brought up in the Zoroastrian 
faith and further that he be brought up to` 
be a priest by profession. Shri Agarwal 
submitted that proselytism of the petitioner 
could in no way affect the right of the 
mother to the custody of her minor son, a 
submission with which I am inclined ‘to 
agree. Shri Agarwal further contended that 
at no stage was the minor abandoned by the 


- mother, but that she had left the minor in 


the charge of respondent No. 3 who was 
her maternal grand-mother during the brief 
period that she went on honeymoon with her 
newly-wedded husband. Finally, Shri Agar- 
wal submitted that the wishes of the de- 
ceased father to raise the minor in the faith 
of his fathers and to train him to be a priest 
by profession could not in any way annul 
or abridge the right of the mother to the + 
guardianship of her minor child. Shri Agar- 
wal has even questioned the factum of the 
deceased father having expressed any such 
wish, as asserted by respondents 1, 2 and 3. 


6. Sbri Agarwal cited a vintage decision 
in the case of Queen v. Shapurji Bezenji and 
Bezanji Edalji reported in 1843 Parsi Orien- 
tal Cases 91, wherein it was observed by the 
learned Judge :— 


. “Then as to the point of Hormazji having 
become a Christian,» we cannot for one, 
moment listen to the argument, that because 
a man has changed his religion, therefore his 
natural rights are held to be forfeited.” 


7. Shri Agarwal also drew my attention 
to the decision of the Madras High Court in 
the case of Audiappa Pillai v. Nallendrani 
Pillai, reported in ILR 39 Mad 473 : (AIR 
1916 Mad 605). It will be sufficient to re- 
Cite the head-note appearing in the volume:—~ 


“Under Section 19 of the Guardians and 
Wards Act, the Court must be satisfied that 
the husband or father is unfit to be the 
guardian of his wife or child respectively, 
before it can appoint another person as‘ 
guardian. The fact of the father marrying 
a second time is no ground for depriving 
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him of the- guardianship of his minor 
children.” ; 

8. Shri Agarwal also ‘relied upon a deci- 
sion of the Bombay High Court in the case 
of Saraswatibai Shripad Ved v. Shripad 
Vasanji Ved, reported in AIR 1941 Bom 
103, wherein Beaumont C. J, observed :— 

“I think the law on questions of this sort 
is the same in this country as in England, 
though of course social habits may be dif- 
ferent. The modern view of Judges in 
England is that it is impossible, in the case 
of a young child, to find any adequate sub- 
stitute for the love and care of the natural 
mother. If the natural mother is a suitable 
person, the Courts in England will as a 
general rule hand over the custody of a child 
of tender years to the mother. The mother’s 
position is regarded as of much more import- 
ance in modern times than it was in former 
days, when a wife was regarded as little 
more than the chattel of her husband. The 
view of society in India as to the position 
of women may not have advanced so far or 
so fast as in England, but at the same time 
the right of the mother to the custody of her 
young children is undoubtedly recognised in 
this country. However, the paramount con- 
sideration is the interest of the child, rather 
than the rights of the parents. Human 
nature is much the same afl the world over 
and in my opinion if the mother is a suit- 
able person to take charge of the child, it is 
quite impossible to find an adequate sub- 
stitute for her for the custody of a child of 
tender years.” 

In the same decision, Wadia, J. in a con- 
current judgment observed :— 

“That natural right of the father has re- 
ceived statutory recognition in S. 19 (b), 
Guardians and Wards Act, VII of 1890. 
But Section 19 is in my opinion controlled 
by S. 17 of the same Act, according to which 
the paramount consideration is the welfare 
of the minor.” 

9. Shri Agarwal submitted that the ground 
on which the respondents 1, 2 and 3 opposed 
the petitioner’s application for custody were 
untenable and that I should grant the peti- 
tioner custody of the minor forthwith in 
view of the fact that she was the natural 
guardian of the minor. : 

10. Shri Khambhatta, the learned Advo- 
cate appearing on behalf of the respondents 
1, 2 and 3. has not denied that the petitioner 
as the natural mother in normal course 
would be entitled to the -custody of the 
minor. He, however, emphasised that under 
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Section 17 of the Guardians and Wards Act, . 


- 1890 there were two factors which were re-, 


quired to be taken into consideration whilst 
appointing a guardian — one was the re 
ligion of the minor and the other was the 
wish of a deceased parent. Shri Khambhatta 
submitted that the minor so far had been 
brought up in the Zoroastrian faith and that 
it was the wish of the deceased father that 
the child be not only brought up in the 
same faith but also that he should be train- 
ed to become a priest by profession. Shri 
Khambatta submitted that the petitioner 
having converted herself to Hinduism would 
not be able to bring up the child in the 
Zoroastrian faith. Shri Khambatta also 
pointed out certain other disabilities, which 
according to him would not enable the 
petitioner to bring up the child in a 
healthy and congenial atmosphere. Shri 
Khambhatta stated that ultimately the cus- 
tody of the minor may be granted to the 
mother, but for some years the minor may 
be permitted to remain with respondents 1, 
2 and 3 who has so far brought up the minor 
from his infancy, 

11. Shri Khambhatta relied upon the de- 
cision in Helen Skinner y. Sophia Evelina 
Orde, reported in (1870-72) 14 Moo Ind App 
309 wherein the Judicial Committee was 
pleased to observe :— 

“From the very necessity of a case, a 
child in India under ordinary circumstances 
must be presumed to have his father’s re- 
ligion and his corresponding civil and social 
status; and it is, therefore, ordinarily and in 
the absence of controlling circumstances the 
duty of a guardian to train his infant in 
such religion.” 

12. Shri Khambhatta also relied upon a 
decision of the Oudh High Court in the case 
of Nadir Mirza v. Munni Begam, reported 
in AIR 1930 Oudh 471 wherein the Judicial 
Committee was pleased to observe :— 

. “In the present case the child was born a 
Shia Mahomedan and had been brought up 
by his father in that faith until the father’s 
death. He has not lived with his mother for 
two years and it is a matter for serious con- 
sideration whether a mother, who has reject- 
ed the religion of her husband, should be 
able to come forward on the latter’s death 
and take away the son, whom she had her- 
self left with his father, from the religion 
and the surroundings in which he has been 
so far brought up. _ 

x x x x x x x x 
Generally speaking a Court of Justice is 
loath to take sides in a case between rival 
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religions, and where a male child has been 
born and brought up in the faith of his 
father, I do: not consider that he should be 
handed over to his mother who has left that 
faith, and has thereby stepped outside the 
family in which she was married, with cer- 
tainty that the boy will be induced to leave 
the religion of his. father for the new reli- 
gion of the mother. In my opinion there- 
fore the child should be left with his- grand- 
father and I accordingly allow this appeal.” 


13. -Sbri Khambhatta pointed out that 
the facts in the case cited above were 
identical with the facts of the present case 
and that following the reasoning of- the 
learned Judge, I should withhold the cus- 
tody of the minor from the mother. 


14. It is true that in the instant case the 
petitioner has converted herself from the 
Zoroastrian faith to Hinduism. That, how- 
ever, to my mind does not disentitle the peti- 
tioner as the mother from having the cus- 
tody of the minor. The authorities relied 
upon by Shri Khambhatta were pronounced 
decades ago and the observations’ applied to 
a bygone era. In the society in which we 
live religion is a matter of one’s personal 
faith and conversion cannot be regarded as 
a disqualification for the custody of the 
minor so long as the guardian is capable of 
providing a congenial, comfortable and a 
happy home for the minor. It ia in evidence 
that the petitioner’s second husband Umesh 
Tahiliani is. gainfully employed in the In- 
come-tax Department. The petitioner her- 
self is also gainfully employed. I am inform- 
ed that the said Umesh Tahiliani bas been 
allotted a flat in the Income-tax Officers’ 


Quarters on Pedder Road. I am, therefore, - 


satisfied that the petitioner will be able to 
provide a congenial and a Etaeey home for 
the minor, 


15. I would have ‘had no hesitation in 
granting the petitioner’s prayer for the cus- 
tody of the minor forthwith but’ for the fact 
that there are certain factors which do not 
favour the instantaneous transfer of the 
minor from the custody of respondents 1, 2 
and 3 to that of the petitioner. These factors 
are: firstly, that the petitioner has a second 
child who is at present a babe-in-arms and 
will, therefore, require ‘the constant attention 
of the petitioner. Secondly, the petitioner is 
employed and there being no other member 
of the family, when both the petitioner and 
Umesh Tahfliani attend to their work, the 
minor be left on the tender mercy of ser- 
vants. Shri Agarwal submitted that the peti- 
tioner was willing to give an undertaking to 
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this Court that she will give up her employ- 
Ment in order that she may be able to de- 
vote her attention fully. to her children, The 
fact, however, remains that today the peti- 
tioner is still in employment. I have- not 
insisted on the petitioner giving the under- 
taking for the reason that in these difficult 
days of financial stringency with the price 
level shooting up daily, it would not be fair 
to call upon the petitioner to resign her post. 
The third factor, and which is the most im- 
portant, keeping in mind the fact that the 
welfare of the minor is of paramount import- 
ance, is that I consider it unwise to tear the 
minor from the environment in which he 
has been brought up. I think it will be in- 
the intereat of the minor to permit him to 
continue in the atmosphere in which he has 
been brought up by respondents -1, 2 and 3 
for at least a year, by which time he will be 
of an age when he will begin to atfend 
school, In these proceedings an Interim 


‘ Order has: been passed permitting the peti- 


tioner to have access to the minor every 
evening from 5.00 P, M. to 7.00 P. M. and 
from every Friday evening till Mon 

morning. I think this arrangement is em- 
inenfly suitable and reasonable and the same 
ought to be continued for a period of one 
year during. the time the minor will be in the 
custody of respondents. 1, 2 and 3. Apart 
from this a further provision that after every 
three months the minor will be permitted to 
live with the petitioner for a period of fifteen 
days, will also facilitate in the eventual trans- 
fer of the minor from respondents 1, 2 and 
3 to the petitioner. This arrangement is 
with a view that at the end of the year the 
custody of the minor will be transferred to 
fhe petitioner. Thereafter respondents 1, 2 
and 3 can be provided access in order that 
they may fulfil the wishes of the deceased 
father of the minor. The process of gradual 


_transfer from one surrounding to another 


will spare the minor any traumatic experi- 
ence which a sudden change of surroundings 
is likely to cause. ` : 

16. Accordingly I -dọ order that the 
minor Malcolm will continue to remain “in 
the custody of respondents 1, 2 and 3 for a 
period of about a year ie, till 30th Apr, 
1982. During ‘this period, the petitioner will 
be permitted to have access to the minor 
every evening from 5.00 P. M. to 7.00 P.M. 
and further from every Friday evening till 
Monday morning. I further direct: that at 
the end of every three months, the’ minor 
will be handed over to the petitioner who 
will keep him with her for a fortnight. On 
Ist May, 1982, respondents 1, 2 and 3 will 
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hand over custody of the minor to the peti- 
tioner who by that time will have reached 
the age for joining a school. After the peti- 
tioner gains custody of the minor,. she will 
grant access to respondents 1, 2. and 3 on 
‘every Saturday and Sunday so that respon- 
dents 1, 2 and 3 may endeavour to ir the 

wish of the deceased father. 
17. Shri Agarwal has applied that the 
minor be allowed to accompany the peti- 
tioner and the said Umesh Tahiliani who 
are proceeding to Bangalore for a holiday 
for a period of three weeks. I think a 
change of climate will certainly benefit the 
Minor. Respondents 1, 2 and 3 will hand 
over the minor to the petitioner to enable 
her to take the minor with her for a three 
weeks’ holiday to Bangalore. The petitioner 
- will return the custody of the minor on her 
return to Bombay to respondents 1, 2 and 3. 
“Liberty to the parties to apply.. There 
will be no order as to costs of the petition. 
` Petition allowed. 
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DHARMADHIKARI AND 
PALSHIKAR, JJ. 
Laxman Limbraj Rankhamb. and others 
etc., Petitioners v. State of Maharashtra and 
others, Respondents. 
Writ Petns. Nos. 2859 and 2783 of 1980, 
D/- 11-11-1980. i 
Constitution of India, Art. 213 — Legisla- 
tive power of Governor — Extent of — 
Ordinance can provide for postponement of 
General Elections to Zilla Parishads even 
beyond the expiration of 6 weeks from re- 


assembly of Legislature, Le. even beyond: 


life of the Ordinance itself. 


The Oamanabad and Parbhani Zilla Pari- 
shads were constituted some time in the year 
1974 and their tenure as prescribed by S. 10 
of the ‘Maharashtra Zilla Parishad and Pan- 
chayat Samitis Act, 1961 expired by end of 
March 1980. Thereafter the State Govern- 


ment exercised its power. under sub-sec, (3). 


of Section 10 of Zilla Parishad Act and in- 
itially. extended the period up to 30th June 
1980. This period ‘was subsequently extend- 
ed up to 30th September 1980. Under the 
second proviso to sub-sec, (2) of Section 10 
of the Zilla Parishad Act it will not be open 
‘for the Government to extend the term of 
Councillors beyond six months, and in’ the 
circumstances,‘ on 25th September 1980 the 
Governor of Maharashtra in exercise of the 
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power conferred upon him under Art. 213 
of the Constitution of India, promulgated an 
Ordinance No. VII of 1980 postponing the 
elections till 30th June 1981 as well as for 
making a provision for appointment of -an 
Administrator. . The reassembly of the Le- 
gislature was scheduled: to be. held on 8th 
Dec., 1980. 

_Held, the Governor was competent to 
issue an Ordinance which provided for post- 
ponement of Zilla Parishad elections even 
beyond the expiration of the six weeks from 
the re-assembly of the Legislature. (Para 4) 

It was open to the Legislature to postpone 
the elections to any date inclusive of 30th 
June, 1981. If this was so, then it was also 
open to the Governor to exercise the same 
power by promulgating an Ordinance, subject 
to the conditions laid down in sub-Art. (2) of 
Art, 213 of the Constitution of India. viz. 
that.the said Ordinance will have to be laid 
before the Legislative Assembly or the Coun- 
cil before the expiration of six weeks from 
the reassembly of the Legislature, etc, The 

Assembly was fo reassemble on 8th Dec., 
1980 and in the normal course this Ordinance 
‘would be placed before the Legislature. 

ee (Para 4) 

So far as the competence of the Governor 

{n the matter of issuing of an Ordinance is 
concerned, as there is no prohibition in Arti- 
cle 213 (1).of the Constitution of India in 
this behalf, it was quite competent for the 
Governor to postpone the elections even 
‘beyond the expiration of the six weeks from 
the reassembly of the Legislature. Under 
Article 213, both in negative and positive 
form the power of the Governor to legislate 
by an Ordinance is made co-extensive with 
that of the State Legislature except the fact 
‘that the Ordinance can have only limited 
duration. Hence the object which can be 
achieved by means of regular legislation by 
the Legislature can also be achieved by an 


‘Ordinance. Therefore an- Ordinance may 


-enact provisions, the -effect of which may 
‘continue even after the expiry of . the 
Ordinance. Therefore. by an Ordinance the 
term of the Zilla Parishad can -be extended 


-even beyond the life of the Ordinance itself. 


AIR 1952 Cal 907 and AIR 1962 SC 945, 


‘Relied on. (Para 4) 
Cases Referred: _ Chronological Paras 
AIR 1977 SC 1361 12 
AIR 1974.SC 1533 : 1974 Wax LR 2245 - 
11, 12 
AIR 1962 SC 594 . ~ — H 
-AIR 1962. SC 945 ‘> T ge =) 
‘AIR .1953 SC 375 m 11 
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Bhimrao N. Naik in W. P. ‘No. 2859 of 
1980 and B. N. Deshmukh, P. M. Vyas and 
V. N. Thorat in W. P. No. 2783 of 1980, for 
Petitioners; D. S. Chopra, Asstt. Govt. Plea- 
der (for Nos. 1 to 4) in W. P. No. 2859 of 
1980 and Advocate General with C. J. 
` Sawant and M. B. Mehere (for Nos. 1 and 2) 
in W. P. No. 2783 of 1980, for Respondents. 


DHARMADHIKARI, J.:— In these two 
writ petitions the Ordinance issued by the 
Governor viz. the Maharashtra Ordinance 
No, VII of 1980 providing for the dissolu- 
tion of Osmanabad and Parbhani Zilla Pari- 
shads, temporary postponement of elections 
and appointment of Administrator is chal- 
Ienged by the office bearers as well as 
Councillors of the Osmanabad and Parbhani 
Zilla Parishads. The main challenge to this 
Ordinance is based on the legislative com- 
petence of the Governor to issue such an 
Ordinance which provides for postponement 
of the General Elections to these two Zilla 
Parishads up to and inclusive 30th June, 1981 
i.e. beyond six weeks from the reassembly 
of the Legislature which is scheduled to 
assemble on 8th Dec., 1980. The said 
Ordinance is also challenged on the ground 
that it is issued in the mala fide exercise of 
the power conferred upon the Governor by 
Article 213 of the Constitution of India. 


2. It is an admitted position that these’ 
two Zilla Parishads were constituted some 
time in the year 1974 and their tenure as 
prescribed by Section 10 of the Maharashtra 
Zilla Parishad and Panchayat Samitis Act, 
1961 (hereinafter called “the Zilla Parishad 
Act”) expired by end of March 1980. There- 
after the State Government exercised its 
power under sub-sec. (3) of Section 10 of 
the Zilla Parishad Act and initially extended 
the period up to 30th June 1980 vide Order 
dated 24th March, 1980. This period was 
subsequently extended up to 30th Sept. 1980. 
Thereafter on 25th September, 1980 the 
Governor of Maharashtra in exercise of the 
power conferred upon him under Art. 213 
of the Constitution of India, promulgated an 
Ordinance No. VIII of 1980 postponing the 
elections till 30th June, 1981 as well as for 
making a provision for appointment of an 
Administrator. Thus, admittedly the term of 
office of the Councillors came to an end by 
the ist of April, 1980 and under the second 
proviso to sub-section (2) of Section 10 .of 
the Zilla Parishad Act it was not open for 
the Government to extend the term of Coun- 
cillors beyond six months, and this seems to 
be the occasion for issuing the impugned 
Ordinance. It is an admitted position that 
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both the Houses of the Legislature were not 
in session when the impugned Ordinance was 
issued. However, it is contended by Mr.. 
Deshmukh as well as Mr. Bhimrao Naik, the 
learned Counsel appearing for the petitioners 
that under Article 213 of the Constitution 
of India and particularly in view of the 
provisions of sub-article (2) of the said Arti- 
cle it was not open to the Governor to post- 
pone the elections beyond the expiration of 
six weeks from the re-assembly of the Legis- 
lature which is scheduled to be held on 8th 
December 1980. Thus, accordiig to the 
learned Counsel the postponement of the 
elections up to and inclusive of 30th June, 
1981 is ultra vires the powers conferred upon 
the Governor under Article 213 of the Con- 
stitution of India, which only confers a 
power upon the Governor to issue an 
Ordinance to make a transitory provision 
when both the Houses of the Legislature are 
not in session. 

3. It is not possible for us to accept this 
contention. Article 213 (1) of the Constitu- 
tion of India confers a. power upon the 
Governor to promulgate an Ordinance during 
the recess of the Legislature when he is 
satisfied that circumstances exist which ren- 
der it necessary for him to take immediate 
action. The power conferred upon the 
Governor is subject to the conditions referred 
to in sub-article (2) of Article 213 of the 
Constitution which reads as under: 

“(2) An Ordinance promulgated under this 
article shall have the same force and effect 
as an Act of the Legislature of the State as- 
sented to by the Governor, but every such 
Ordinance— 

(a) shall be laid before the Legislative As- 
sembly of the State, or where there is a 
Legislative Council in the State, before both 
the Houses, and shall cease to operate at the 
expiration of six weeks from the reassembly 
of the Legislature, or if before the expira- 
tion of that period a resolution disapproving 
it is passed by the Legislative Assembly and 
agreed to by the Legislative Council, if any, 
upon the passing of the resolution or, as the 
case may be, on the resolution being agreed 
to by the Council; and 

(b) may be withdrawn at any time by the 
Governor, 

Explanation— Where the House of the 
Legislature of a State having a Legislative 
Council are summoned to reassemble on 
different dates, the period of six weeks shall 
be reckoned from the later of those dates 
for the purposes of this clause. 

(3) If and so far as an Ordinance under 


. this article makes any provision which would 
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not be valid if enactéd in an Act of the’ 
Legislature of the State assented to by the 
Governor, it shall be void: 


Provided that, for the purposes of the 
provisions of this Constitution relating to the 
effect of an Act of the Legislature of a State 
which is repugnant to an Act of Parliament 
or an existing law with respect- to a matter 
enumerated in tbe Concurrent List, an 
Ordinance promulgated under this article in 
pursuance .of instructions from the President 
shall be deemed -to be an Act of the Legisla- 
ture of the State which has been reserved 
for the consideration of the President and 
assented to by him.” s 
Sub-article (2) in terms lays TR that the 
Ordinance promulgated under this article 
shall have the same force and effect as an 
Act of the Legislature of the State assented 
to by the Governor. Therefore, the power 
of the Governor to issue an Ordinance is 
co-extensive with the power conferred upon 
the Legislature of the State. 


4. It is not disputed before us, nor it . 


could be disputed that it is open to the 
Legislature to postpone the elections to any 
date inclusive of 30th June 1981. If this is so, 
then in: our opinion it is also open to the 
Governor to exercise the same. power by pro- 
mulgating an Ordinance, obviously subject to 
the conditions laid down in sub-article (2) of 
Article 213 of the Constitution of India. viz. 
that the said Ordinance will have to be laid 


before the Legislative Assembly or the Coun- ~ 


cil before the expiration of six weeks from 
the reassembly of the Legislature, etc. The 
Assembly is to reassemble on 8th Dec., 1980 
and in the normal course this Ordinance will 


be placed before the Legislature. So far as - 


the competence of the Governor in the 
matter’ of issuing of an Ordinance is con- 
cerned, as there is no prohibition in Arti- 
cle 213 (1) of the Constitution of India in 
this behalf, in our opinion, it was quite’ 
competent for the Governor to postpone the 
elections even beyond the expiration of the. 
six weeks from the reassembly of the Legisla- 
ture. This is more so in view of sub-art, (2) 
of Article 213 of the Constitution of India 
which in specific terms lays down that the 
Ordinance promulgated shall have the same 
force and effect as an Act of the Legislature 
of the State assented to by the Governor. 
In this connection a reference could also be 
made to the provisions of Cl, (3) of Arti-. 
cle 213. Under that clause, if and so far as 
an Ordinance under this Article makes any 


provisions which would not be valid, H_ 


enacted in an Act of the Legislature of the 
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State, assented to by the Governor, it shall 
be void. Thus both in negative and positive 


‘form the power of the Governor to legislate 


by an Ordinance is made co-extensive with 
that of the State Legislature except the fact 
that the Ordinance can have only limited 
duration. Hence the object which can be 


- achieved by .means of regular legislation by 


the Legislature can also be achieved by an 
Ordinance. Therefore an Ordinance may; 
enact provisions, the effect of which may 
continue even after the expiry of the Or- 
dinance. Therefore by an Ordinance the term 
of the Zilla Parishad can be extended even 
beyond the life of the Ordinance itself. A 
similar_view seems to have been taken by 
the Calcutta- High Court in AIR 1952 Cal 
907 (Haran Chandra v. State of West Ben- 
gal). While dealing with such “a contention 
this is what the Calcutta High Court ob- 
served in paragraph 27 of the said decision: 


“27. It was also contended by Mr. Sen 
that the proviso to Section 6 of the Or- 
dinance 3 of 1948 is ultra vires as the Gover- 
nor had no power by an Ordinance to make 
a provision which would endure beyond the 
life of the Ordinance. Consequently the 
provision that the term of office of members 
of the District Board may extend up to two 
years- is bad. This argument also appears 
to me to have no substance. As I have 
pointed out before, there is no limitation put 
upon the Ordinance-making power of the 
Governor and so he can legislate by Or- 
dinance in any manner in which the Provin- 
cial Legislature can legislate subject to this 
that the duration of the Ordinance shall be 
limited as prescribed in the Government of 
India Act:” 

We are in respectful agreement with these 
observations of the Calcutta High Court. 


5. In this context a reference could also 
be usefully made to a decision of the Su- 
preme Court in State of Orissa v. Bhupendra 
Kumar Bose, AIR 1962 SC 945, wherein the 
Supreme Court has upheld the validity of 
the Orissa Municipal Election Validation 
Ordinance. By this Ordinance the election 


. held to the Cuttack Municipality which had | 


been declared invalid by the High Court by 


its earlier judgment was validated. While 


negativing the contention that as soon as the 
Ordinance expired the validity of the elec- 
tion came to an end and their invalidity was 
revived, the Supreme Court held that the 
rights created by the Ordinance endure and 


_last even after the expiry of the Ordinance. 


Therefore there is no substance in this con- 
tention raised on behalf of the petitioners. 
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6. The petitioners have also challenged 
_this Ordinance on the ground that it. has 
‘been issued in colourable exercise of the 
powers vested in the Governor and is ac- 
tuated by the ‘corrupt motive and bad faith. 
In substance it is the. contention of the peti- 
_ tioners’ that the Ordinance is issued by the 
Governor at.the instance and on the advice 
given by the Ministry headed by Congress (D 
‘Group. It is also alleged that the reasons 
given for issuance of the Ordinance viz. that 
due to the monsoon“ season and other ad- 
ministrative difficulties, it has not been con- 
venient-and feasible to hold the general elec- 
tions before 30th September 1980 and there- 
after the Collectors and their staff and other 
concerned Officers in these two districts are 


now required to. direct their efforts towards — 


discharging their duties connected with the 
..1981 Census of India opérations, can hardly 
stand to reason, and are also false. 


7. During the course of arguments it ‘was 

contended by the learned Counsel that:if ‘the 
` assembly bye-elections could be held -during 
this period, these are hardly reasons for 
postponement of Zilla Parishad. elections. An. 
allegation is also made in the petition that 
the Ordinance is issued as a result of the 
pressure brought by the Congress (I) workers 
and M.L. As. in the District. The petitioners 
have made a reference to certain facts from 
which according to the petitioners it is clear 
that every. attempt was made by the Congress 
() workers to remove the present office 
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bearers. and ultimately when they could not. 


succeed, they thought it fit to resort to the 
Temedy of issuing Ordinance through the 
Governor of Maharashtra, `The petitioners 


further alleged that the concerned Ministry . 


has. not apprised the Governor of all the 
facts and, therefore, it: was not possible for 
the Governor to apply his mind to the re~ 
levant. facts before issuing the Ordinance 
and he is only guided by the advice given 
to him by the concerned Ministry which is 
. actuated by corrupt motives. It is also 
alleged by the petitioners that because- of the 
rising prices and the failure of the Govern- 
ment to administer the State properly, the 
ruling party is not sure of success in the 
election and, therefore, they have resorted to 
the method of ruling the State by Ordinances 
and the present Ordinance. is the outcome’ of 
this political manoeuvring. It is not possible 
for us to accept any of these Conteritions, 


*' 8. From the bare ‘reading of -these sites: 
tions it is quite obvious ‘that no «specific 


‘allegations are made against the Governor in ~ 


his personal capacity.: -‘ These . allegations ‘are 


` 


.- 9. 
` the provisions of. Article 163 (3) of the Con- 


A.L R. 
denied by the respondent in the affidavit filed 
on their behalf. The Under ` Secretary - to. 
the Government of Maharashtra in the Rural 
Development Department as well as the 
Collectors of the Districts have filed the aff- 
davits in reply. Whe Under Secretary has 
denied the allegation that the Ordinance is 


motivated by bad faith or corrupt motive. 


He had also denied that there has been any 
mala fides on the part of the Ministers op - 
ministry concerned. According to, the-Undes 
Secretary, the Administrative staff would be 
busy with the Census- work from Septembes 
1980 to December 1980. He has also stated 
in his affidavit that all the relevant facts 
were placed before the Governor before the 
impugned Ordinance was issued. He has 
further clarified the position by. saying that 
the Councillors of these Zilla Parishads have 
already. enjoyed full term of six years,. and 
therefore, there’ could be no complaint. Ac- 
cording to him as the staff required for hold- 
ing elections is busy with the Census opera- 
tions which are of national’ importance and 
had .to be completed.. within the prescribed 
time limit, it is not possible for the State to 
hold fresh elections’ immediately. [he Gov- 
ernment also came to the conclusion that as | 
the full term is already enjoyed by the 
Councillors of the Zilla Parishads, it would 
mot be feasible nor desirable to give them 
any further extension. According. to the. 
Under Secretary the elections held after ‘the 
Census work is over and when the Admin- 
istrator. is in charge of the Zilla Parishad, 
would. be more democratic .and would reflect 
the views of the people’ in better manner. 
‘He denied the allegations that pressure of 
any nature was brought on the Governor 
for.-issuing the Ordinance. He bhas further 
stated on oath that-in any event this Ordi- 
Nance will be placed before the next. Session 
of the Assembly. and the..Council to be- held 
at Nagpur. Thus in substance. all the allega- 


‘tions made in the. pennon are cenis by the 


Tespondents. 
It-cannot be. toreotten that: in ick of 


stitution. -of India," this “Court. cannot enquire 


. into the question as to whether any and if. 


so what advice was tendered. by the Mio- 
isters to the Governor. From the recitals of 
the Ordinance itselfvit is quite clear that aften 
applying hig mind the Governor came to- the. 
conclusion: that.as the Collectors and their 
staff and other céncerned officers of the Dis- 
trict are required to. direct their efforts to~ 
‘wards discharging their duties connected with 
the 1981 census: till the middle of :March! 


1981, it. would:ot bé practicable to -hold 


1981 


general elections and to complete all the 
stages thereof before the end of June 1981. 
As to why the elections could not be com- 
pleted before 30th of, September 1980, it is 
stated in the Ordinance that due,:to the. mon- 
soon season and other administrative difficul- 
ties it has not been convenient and feasible 
to hold the elections before that day. The 
existence of these circumstances is not dis- 
puted. Further, the burden of proving the 
mala fides heavily lies on the petitioners, 
The petitioners have obviously not discharged 
the said burden. Further it is’ well estab- 
lished that mere allegations of mala fides 
would not be enough. The burden to estab- 
lish the said mala fides is upon the person 
who alleges. The allegations of mala fides 
are often made very easily and light-heartedly 
without placing any material in support of 
such plea. Normally the very seriousness _ of 
the allegations demands credible proof of 
high order in support of such allegations. 
‘Such proof is wholly lacking in the present 
case. 


10. In view of the proviso to sub-sec. (2) 
of Section 10 of the Zilla Parishad Act, if 
the further extension of the terms was not 
possible: then issuance of an Ordinance was 
obviously necessary for making a provision 
for postponement of elections. If while 
making such a provision the Governor 
thought it expedient in the interest of the 
administration of the Zilla Parishad that a 
provision should be made for dissolution of 
the Zilla Parishad and also for appointment 
of the Administrator, then these provisions 
could safely be. termed as consequential to 
achieve the main object of the Ordinance 
itself. The appointment of an Administrator 
will obviously be helpful in holding of fresh 
elections in a free and fair atmosphere. It 
is no doubt true that the bye-elections to the 
Legislative Assembly are being held during 
this period but it cannot be forgotten that 
the authority to hold these elections is not 
vested in the State Government, or Gover- 
nor. These elections are held by. the Blec- 
tion Commission upon which the State Gov- 
ernment had no direct control, therefore, for 
that reason only it cannot be said that the 
Ordinance is issued in the colourable exer- 
cise of the power. 


li. . Shri C. J. Savant the leaned Coun- 
tel for the respondents has also contended 
before us that it is not open to this Court 
to enquire into the motive behind the issuance 
of the Ordinance. In this context Shri 
Sawant has placed strong reliance upon the 
decisions of the Supreme Court in Ki. C: 


Laxman v. State- 


Bom., 183 


Gajapati Narayan Deo v, State of Orissa, 
AIR 1953.SC 375. as well ;as R. M. D. C. 
Pvt.Ltd. v. State of Mysore, AIR 1962 SC 
594. Relying upon these decisions it is con- 
tended by Shri Sawant, that if the Governor 


- was competent to - issue the impugned Or- 


dinance then the motives which impelled him 
to act are really irrelevant. He has also 
placed- reliance upon, the following observa- 
tions of the Supreme Court in S. K, G. 
Sugar Pvt. Ltd. v. State of Bihar, AIR 1974 
SC 1533: : . 

“15. We shall take the last contention fìrst. 
Barring those cases where the Governor has 
to obtain previous instructions from the Pre- 
sident, the Governor’s power to promulgate 
Ordinances under Article 213 is subject to 
two conditions, namely : 


' {a) that the house or houses, as the case 
may be of the State Legislature must not be 
in session when the Ordinance is issued; and 

. (b) the Governor must be satisfied as to 
the existence of circumstances which render 
it- necessary for him to take immediate 
action. 


16. There is no dispute with regard to the 
satisfaction of the first condition. Existence 
of condition (b) only ‘is questioned. It is 
however well settled that the necessity of 
immediate action and of promulgating an 
Ordinance is a matter purely for the subjec- 
tive satisfaction of the Governor. He is the 
sole Judge as to the existence of the circum- 
stances necessitating the making of an Or- 
dinance. His satisfaction is not a justiciable 
matter. It cannot be questioned on ground 
of error of judgment or otherwise in Court. 
The contention is devoid of merit. More- 
over, after the coming into force of the 
President’s Act 8 of 1969, this question had 
become merely academic.” 


12. On the 
placed by Shri Bhimrao Naik the learned 
Counsel appearing for the petitioner upon 
certain observations of the Supreme Court in 
State of Rajasthan v. Union of India, AIR 
1977 SC 1361. According to Shri Naik from 
this decision of the Supreme Court it is 
quite clear that if the. satisfaction is mala fide 
or is based on wholly extraneous and ir- 
relevant grounds, then this Court has juris- 
diction to examine it, because in that case 
there is no satisfaction . in regard to the 
matter regarding which the Governor is re- 
quired to be satisfied. The Ordinance can- 
not be issued unless the Governor is satisfied 
about the circumstances existing which rendes 
it necessary for him to take immediate action 
of promulgating an Ordinance. When the 


other hand reliance was l 
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satisfaction is challenged on the ground of 
mala fides then in the eye of law there is no 
satisfaction at all, and therefore it is open 
to the petitioners to challenge the Ordinance 
on the grounds of mala fides. Shri Naik 
has further contended that this position is 
made further clear by the legislature itself 
by omitting sub-Article (4) of Article 213 of 
the Constitution of India by Constitution 
(44th Amendment) Act, 1978. According to 
Shri Naik this amendment to sub-Article (4) 
of Article 213 makes the intention of the 
legislature very clear. According to the 
learned Counsel in view of the deletion of 
sub-Article (4) of Article 213 the law laid 
down by the Supreme Court in S. K. G. 
Sugar Pvt. Ltd. v. State of Bihar, ATR 1974 
SC 1533, is no more good law. In the view 
which we have taken it is not necessary for 
us to probe into this question any further. 


13. It is also not possible for us to ac- 
cept the contention of the petitioner, that to 
avoid normal course of legislation by Legisla- 
ture the Government is indulging in rule of 
ordinances only, so as to avoid debate or 
scrutiny, before the enactment is passed by 
the houses of Legislature. It was strenuously 
contended by the petitioners, that by dis- 
solving the Zilla Parishads and thereafter by 
making appointments of the Administrators 
the Government wants to approach the 
Legislature with a fait accompli, leaving no 
alternative for the Legislature but to approve 
the action. According to the petitioner any 
debate which can now take place before the 
Legislature will be in the nature of post- 
mortem. It is not possible for us to accept 
this contention in view of the peculiar facts 
of this case. In the present case it cannot 
be forgotten that the petitioners have enjoy- 
ed their full term of six years as Councillors 
or office bearers. Not only this, they have 
also enjoyed the extended term of six months 
beyond which in no case the said term could 
be extended in view of the proviso to sub- 
section (2) of Section 10 of the Zilla Parishad 
Act. Therefore, as a matter of fact the peti- 
tioners could have no complaint. It is no 
doubt true that under sub-section (3) of Sec- 
tion 11 the terms of the outgoing Councillors 
is deemed to extend to and expire with, the 
day before the first meeting of the Zilla 
Parishad; but, if the present Ordinance was 
not issued, it was obligatory on the part of 
the concerned authorities to hold the elec- 
tions before the expiry of the extended 
period. Holding of such an election was 


not possible for the reasons disclosed’ in the. 


Ordinance itself. Therefore at least in this 
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case it cannot be said that the: Ordinance 
was wholly unwarranted. 

In the result therefore the petition must 
fail. Hence Rule is discharged in both the 


petitions. However, in the circumstances of 


the case there will be no orders as to costs. 
Petition dismissed. 
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B. N. DESHMUKH, C. J. AND 
Smt. SUJATA V. MANOHAR, J. 
J. G. Sinkar and others, Applicants v. 
State of Maharashtra and others, Respon- 
dents. 


Civil Appln. No. 1318 of 1980 in Special 
Civil Appin. No. 1884 of 1975, D/- 14-8- 
1980. 

Constitution of India, Art. 226 — Review 
— Power of High Court to review its order 
under Art, 226. (Civil P. C. (1908), S. 141, 
Explanation (as added in 1976).) 

The High Court has a right of review 
under Art. 226, whether the Code of Civil . 
Procedure applied or not to the proceedings 
before it under that Article. AIR 1963 SC 
1909, Followed. (Paras 4, 6) 

Undoubtedly there is constitutional provi- 
sion for an appeal against every final order 
passed by High Court under Art. 226 of the 
Constitution. The right must be exercised, if 
at all, sparingly and in cases which fall 
under the observations of the Supreme Court 
in AIR 1980 SC 808> AIR 1980 SC 674 and 
AIR 1971 SC 2162. 

Cases Referred: Chronological 


AIR 1980 SC 674 : 1980 Tax LR 1657 5 
AIR 1980 SC 808 

AIR 1979 SC 87 : 1979 Cri LJ 33 4 
AIR 1971 SC 2162 : (1971) 3 SCR 748 5 
AIR 1970 SC 1273 4 
AIR 1965 SC 845 : (1965) 1 SCR 933 5 
AIR 1963 SC 1909 : 4 
(1910) ILR 34 Bom 408 3 


M. N. Heble with Smt. Parvati M. Heble, 
for: Applicants; A. N. Keswani with A. M. 
Salik, Asstt. Govt. Pleader (for Nos. 1 and 2) 
and M., D. Angal and R. S. Khandekar (for 
Nos. 3 to 10), for Respondents. 

DESHMUKH, C. J.:— This is a petition 
for review of judgment made by this Bench 
on 7th Feb., 1980 in Special Civil Applica- 
tion No. 1884 of 1975. When this petition 
was admitted and rule was issued to the 
respondents, both the learned counsel now 





* Only portions approved for reporting by 
High Court are reported here, 
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appearing before us were present. Advocate 
Shri Keswani represented respondents Nos. 1 
and 2, who were also original respondents 
Nos. 1 and 2 in the writ petition. Shri 
Angel, Advocate, was present on behalf of 
respondents Nos. 3 to 10, who were the 
original respondents Nos. 3 to 10 in the 
writ petition. The learned counsel accepted 
the notice on behalf of the respective re- 
spondents and the hearing was fixed on 
lith August, 1980. It was made clear that 
it will be open to the respondents to point 
out that the petition for review does not lie 
as this Court has no right of review at ail. 
If the review petition lay, it would still be 
open to the respondents to argue that this 
is not a fit case for exercising the powers 
of review. Accordingly we have heard the 
learned counsel on either side. 


2. The learned counsel for the respon- 
dents have pointed out that the High Court 
hearing the petitions under Art. 226 of the 
Constitution has no right of review at all. 
It was argued that the Constitution provides 
for a right of review of the judgments and 
orders passed by the Supreme Court of 
India. Article 137 of the Constitution lays 
down that subject to the provisions of any 
law made by Parliament or any rules made 
under Art, 145, the Supreme Court shall 
have power to review any judgment pro- 
nounced or order made by it. By contrast, 
it is contended, no such provision has been 
made anywhere regarding the powers or 
tight of review of the High Courts in India. 


3, Several judgments have been cited be- 
fore us on either side. However, the pro- 
position does not seem to admit much of 
arguments in view of authoritative and cate- 
gorical declaration in that behalf by the 
Supreme Court of India. Long before a 
constitutional question arose in this Court 
whether apart from the right of review the 
Courts have rights at all to rectify mistakes 
committed by them or to redress injustice 
which is caused ‘by the Court being misled 
into making some judgment or some order. 
In other words, have the High Courts in- 
herent powers to review their decisions, 
orders and judgments in the interest of. jus- 
tice? It may be. that the grounds on which 
or the circumstances under which powers 
will be exercised will be restricted. The 
question first considered by this Court was 
whether there is any such inherent right. at 


all in the High Court. That question was . 


answered in the affirmative by the Division 
Bench of this Court in Basangowda Han- 
mantgowda Patil v.. Churchigirigowda 
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Yogangowda, reported in (1910) ILR 34 


' Bom 408. The facts before the Court were 


that the suit was compromised on behalf of 
the defendant by his (defendant’s) pleader 
who had no specific authority in that be- 
half. The Court passed a decree in terms 
of the compromise. The defendants then 
applied to the Court to set aside the decree 
on the ground that he did not engage the 
pleader and that he had not authorised the 
pleader to compromise the suit, The Court 
set aside the- decree and set down the suit 
for hearing. When the plaintiffs approached 
the High Court by way of civil extraordinary 
application, the Bench held that it is the in- 
herent power of every Court to correct its 
own proceedings where it has been misled. 
The Division Bench further held that under 
the circumstances the compromise was not 
binding upon the defendant and the decree 
passed upon it was void as to him. This is 
the pronouncement of Civil Court’s inherent 
power of review. When the Constitution 
came into force it vested the High Court 
with special jurisdiction under Art. 226 of 
the Constitution to issue various kinds of 
writs. Various questions arose with regard 
to writ jurisdiction of the High Court as it 
seems to have become most popular part of 
its jurisdiction. .The reason is obvious. It 
is a remedy which is quicker and cheaper 
than any other remedy and capable of yield- 
ing effective result in a short time. What is 
the nature of the proceeding before the 
Court? Is it civil, criminal or something 
entirely different? Whether the Code of 
Civil Procedure applies to the proceeding 
before this-Court? It appears that Sec. 141 
of the Code of Civil Procedure was applied 
in view of the stand taken that the proceed- 
ings under Art, 226 of the Constitution are 
of civil nature. Some doubt is now being 
taised in view of the fact that Section 141, 
Civil P. C. has been amended by Act 104 of ` 
1976 with effect from 1-2-1977. The section 
is retained intact but an Explanation has 
been now added to it. It says that, “In this 
section, the expression “proceedings” in- 
cludes proceedings under Order IX, but does 
not include any proceeding under Art. 226 
of the Constitution”. The effect . obviously 
is that the procedure laid down by the Code 
of Civil Procedure for a suit even with its 
variation according to the situation is not 
now available for proceedings under Arti- 
cle 226 of the Constitution.. So long as 
procedure applicable to a suit was available, 
it was being assumed that the provisions of 
Order 47 relating to review will be available 
for High Court in relation to proceedings 
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under Art. 226. Even if-the provisions of 
that order could not bodily be applied; the 
principles incorporated in it were always 
found handy for the purpose of entertaining 
review on limited ground, . 

‘4 The learned counsel for the respon- 
dents have cited some of the judgments of 
the Supreme Court itself. But, in our view, 
they are not relevant for the present pur- 
pose. Shri Keswani for the State referred 
to us the case of Patel Narshi Thakershi v. 
Pradyumansinghji Arjunsinghji, reported ‘in 
AIR 1970 SC 1273. This“was a case where 
an order passed by the Saurashtra Govern- 
ment was sought fo be reviewed on its own 
behalf by the “Commissioner under the 
Saurashtra Land Reforms Act (25 of 1951). 
What the Supreme Court pointed out is 
that it was well settled that the power to 
review is not an inherent power so far as 
.the Government is concerned. It could not 
therefore review its own order in the absence 
of any specific provision in the-Act under 
consideration. We are not concerned here 
with the powers of review of the Govern- 
ment but we are concerned with the powers 
of review of the High Court. ' Shri Angel 
relied upon a. judgment of ‘the Supreme 
Court in the case of State of Orissa v. Ram 
Chander Agarwala, reported in AIR 1979 
SC 87. This judgment also does not help 
us because it deals with the proposition of 
review in relation to criminal Courts.‘ ‘The 
argument raised before the Supreme Court 
was whether. the provisions of S. 561-A of 
the old’ Criminal Procedure Code could be 
exercised for correcting a judgment of the 
High Court. The Supreme Court points 
out that the Code of Criminal Procedure, 
1898- contains’ Section: 369 which underwent 
change from time to tiñe.. 
when the review was made by thle High 
Court this section provided that, “Save as 
otherwise provided by this Code or by any 
_ other law for the time being in force or, 
ín the case of a’ High Court, by‘ the Letters 
Patent or other instrument constituting such 

High Court, no Court’ when it has signed: ‘its 
` judgment shali alter or review the same, ` ex- 
cept to correct a clerical error.” The màt- 
ter reached fhe Supreme Court from an 
order of the Orissa High Court. Since there 
was no such provision for review anywhere 
either in law or in ‘the Letters Patent of 
other instrument, the Suprenie Court held 
that the controlling provisions are only 
those contained in Ss. 369 and: 424 ‘of the 
Criminal Procedure Code of 1898. ‘This 
section expressly takes away ‘the - right of 
any. criminal Court: either to alter or review 
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its own judgment once ft bas- signed 

Alteration or review is permitted only Pa 
the purpose of correcting a clerical _ error, 
The same position has been reiterated in the 


‘amended Code of ‘Criminal Procedure, 1973 


(Act If of 1974). We do not think that 
this judgment can be of ‘any -assistance to 
us in deciding whether the High Court has 
any -right of review in relation to proceed- 
ings under Art. 226 of the Constitution. 
The Supreme Court judgment | directly 
decides this question and that too in.a most 
unmistakable language in Shivdeo.Singh v. 
State of Punjab, reported in AIR 1963 SC 
1909. Whe facts of this petition showed 
that on a writ petition by A for cancellation 
of.the order of allotment passed by the 
Director of Rehabilitation in favour of B, 
the High Court cancelled the order in favour 
of B though he was not a party to the writ 
proceedings.. Subsequently B filed a peti- 
tion under Art. 226 for impleading him as a 
party to A’s writ petition and rehearing the 
whole matter. The High Court allowed the 
writ petition. On those facts the Supreme 
Court discussed the question relating to the 
right of review of the High Court. What. 
was argued before the Supreme Court was 
that the second order passed by the ‘very 
Judge of the High Court in effect was a re- 
view of the previous order. It was then - 
contended that Art, 226 of the Constitution 
does not confer any such.power on the High 
Court to review its own order and therefore 
the second order of Khosla, J. was without 
jurisdiction. In this context the Supreme 
Court makes the following observations ,.in 
para 8 of its judgment: 

Oe It is sufficient to say that fess is 
nothing in Art. 226 of the Constitution to 
precludo a High Court from exercising the 
power -of review which inheres in every 
court of plenary jurisdiction to prevent mis- 
carriage of justice or to correct grave and 
palpable errors committed by it.” 

These are unqualified : observations. Shri 
Angel argues before us that the facts of 
that case showed how patently injustice was 
done by passing an order without hearing 
the parties who were affected by that order. 
That: may- be the occasion for considering _ 
the question of right of review, but the- 
observations are general and unqualified. 
ff there is an inherent right of review-in the 
Court of plenary juriediction, it goes with- 
out saying that the proceedings under Arti- 
cle 226 of the Constitution before us would 
attract’ the principles laid down by the 
Supreme Court in its general observations: 
We expressly asked the learned counsel for 
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the respondents whether they have any fur- 
ther reported judgment of the Supreme 
Court which either qualifies or modifies or 
affects the authority of this judgment. None 
was pointed out to us. We-would, there- 
fore, take it that this is the law laid down 
by the Supreme Court so- far as inherent 
Tight of feview of this Court in respect of 
proceedings under Art. 226 of the Constitu- 
tion is concerned, 

5. The next question that was addressed 
to us by the learned counsel for the respon- 
dents was that the right of review need not 
be exercised freely or with a view to pro- 
vide a second hearing for the party that is 
dissatisfied with the Court’s order. A pro- 

: remedy would normally be filing of am 
appeal “if the procedure provides for. Un- 
doubtedly there is constitutional provision 
for an appeal against every final order pass- 
ed by this Court under Art. 226 of the Con- 
stitution. ,; The right must be exercised, if at 
all,, sparingly and in cases which fall under 
the observations of the Supreme Court — in 
P. N. Eswara Iyer v. The Registrar; Supreme 
Court of India, reported in AIR 1980 SC 
808. The Supreme Court observed that “a 
review of a judgment is a serious’ step and 
reluctant resort to it is proper only where. a 
glaring omission or patent mistake or like 
grave error has crept in earlier by judicial 
fallibility. A mere repetition, through dif- 
ferent counsel, of old and overruled argu- 
ment, a second trip over ineffectually cover- 
ed ground op minop mistakes of inconse- 
quential import are obviously insufficient”. 







Earlier to this judgment in Northern < India > 


Caterers. (India) Ltd. v. Lt. - Governor of 
Delhi, reported in AIR 1980 SC. 674, the 
- Supreme Court pointed out in para-.8 that 
-it was well settled that as and when a re- 
view can be claimed by a party, the normal 
principle is that a judgment pronounced: by 
‘the Court is final, and departure: from ' that 
principle is justified only when circumstances 
of a substantial and compelling character 
make it necessary to do so. (Sajjan Singh 
v. State of Rajasthan, (1965) 1 SCR 933 at 
p. 948: (AIR 1965 SC 845)). The Supreme 
Court proceeded to point out that, “For in- 
stance, if the attention ofthe Court is not 
drawn to a material statutory provision” 
during the original hearing, the Court will 
tevise its judgment. For this purpose it re- 
lied upon the case of G. L,’Gupta v. D. N.. 
Mehta, reported in (1971) 3 SCR. -748 ‘at 
p. 760: (AIR 1971 SC 2162). Shri: . Heble 
took us through thé above judgment and ‘the 
observations of the Supreme Court at p. 760. 
The Supreme Court was. cosiderng its pre- 


Kamalabai v- 


‘ing S. 23-C (1). 
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vious decision under the provisions of Sec- 
tion 23-C (1) of the Foreign Exchange Re- 
gulation Act, 1947. It had also interpreted 
that section and confirmed the conviction of 
the accused who was the reviewing peti- 
tioner. What was argued before the 
Supreme Court was that the provision of 
Section -23-C (2) was relevant for interpret- 
However, the learned 
counsel for the. accused while arguing the 
main appeal did not bring that provision to 
the notice of the Supreme Court. Since 
that provision would affect the interpretation 
of sub-section (1) of S, 23-C, the Supreme 
Court granted a review and also revised its 
own earlier order. What order was passed 
by the Supreme Court may not. be of any 
interest to us, but the proposition that is 
laid down would be of interest in which it 
gave one illustration whether the inherent 
right of review can be exercised by Courts 
with plenary jurisdiction. We think, so far 
as the present case is concerned, it is this 
pronouncement of law by the Supreme 
Court and the illustration furnished by it 
would be enough for out purpose, Bearing 
in mind this limited scope of review in 
terms of the Supreme Court judgment in 
G. L. Gupta v. D. N. Mehta, we will now 
examine the facts and the siecamatatioes of 
the present case, ; 


6. The above discussion clearly ‘shows 
that this Court has a right of review under 
Article 226, whether the Code of Civil Pro- 
cedure’ applied or not to the proceedings be- 
fore it under that Article, 
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. S, K, DESAI, J ` 
Kamalabai, Appellant . 
Manga Ingale, Respondent, . 
- Second ` Appeal ! No, 457 of 1979, D/- 
14-10-1980, 


Hindu - Marriage Act 5 of 1955), Sec- 
tion, 28 — Procedure in appeal — Ap- 
peal against decree of divorce — Death 
of respondent pending appeal — Appeal 
does not abate, AIR 1957 Andh Pra 424, 
Held Obiter and Dissented from, (Civil 
BP. C. (1908), O. 22, R11). 


v, Ramdas 


: Where an appeal was filed by wifa 


‘against - the decree of divorce and the re- 
spondent ° husband died during the pen- 


‘dency of the appeal, the- appeal cannot 
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be treated as having 
death of the respondent, 


abated on the 
(Para 10) 


Where the position is not free from 


doubt equitable consideration must prè- 
vail and bearing in mind the nature of 
the conclusion, the far-reaching effect of 
the findings of the Court, both on per- 
sonal status and property rights, it is 
desirable that the party aggrieved by 
the decree of the trial Court must have 
the opportunity to have the findings re- 
versed and this opportunity must be 
assured irrespective of death of the Re- 
spondent. The appellate Court must dis- 
pose of the appeal on merits and not by. 
accepting the compromise. This is not 
an ordinary property or money claim 
which can be allowed to be compromised, 
ATR 1971 Bom 183, Foll, AIR 1957 Andh 
Pra 424, Held obiter and Dissented from. 
(Paras 8, 9, 10) 
Cases Referred : Chronological Paras 
ATR 1971 Bom 183:74 Bom LR 414 6; 7 
AIR 1957 Andh Pra 424 _ 6 
B. B. Panse, for Appellant: C. R. Dalvi, 
(appointed amicus curiae), .for Respon- 
dent. 


JUDGMENT:— This is a Second 
Appeal filed from the decision given by 
the learned Assistant Judge, Dhule, in 
Civil Appeal No. 69 of 1976 on the Dis- 
trict Court file, holding that the appeal 
before him had abated with effect from 
8-7-1977. In order to understand the 
points in controversy the following facts 
may be noted; 


2. The appellant before me is one 
Kamalabai who was married to Ramdas 
Ingale on 13-5-1956. A child, daughter by 
the name of Pratibha, was born to the 
said*couple on 7-8-1959, It appears that 
some time in 1962, according to the hus- 
band, the wife suffered from some illness 
and a matrimonial petition was filed by 
the husband in the Bombay City Civil 
Court at Bombay on the ground of wife’s 
insanity or unsoundness of mind. On 
10-4-1964, the said petition, was with- 
drawn. Between September, 1965 and 
February, 1968, Ramdas proceeded to the 
United Kingdom for further studies. 
After his return he filed a matrimonial 
proceeding viz., a petition for restitution 
of conjugal rights in the Court of the 
Civil Judge, Dhule. This proceeding 
was compromised. The wife submitted 
to a decree and it appears that for a few 
months there was actual cohabitation. 
Again, according to the husband, in 
January, 1970, the wife became unwell 
and on 14-9-1971, Hindu Marriage Peti- 
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tion No. 102 of 1971 was fled: by the 
husband against the wife which was 


ultimately tried by the learned Civil 
Judge, Senior Division, Dhule. The 
husband had sought divorce on a number 
of grounds. He has also sought judicial 
separation. All the allegations in the 
petition were denied by the wife. Neces- 
sary issues were framed. Evidence. was 
Ied and ultimately the Court held as dis- 
proved the allegations of cruelty 
and desertion, It, however, held as 
proved that the respondent-wife was 
incurably of unsound mind for a con- 
tinuous period of not less than three 
years immediately preceding the presen- 
tation of the petition, This, issue was 
thus answered in favour of the husband, 
The technical pleas raised on behalf of 
the wife based on the provisions contain- 


‘ed in Order 23 and Order 2 of the C, P., 


Code were negatived. Similar pleas ag 

to delay and the husband taking ad- 

vantage of his own wrong were alsa 

rejected and a decree of divorce dissolv- 

ing the marriage was ultimately passed © 
on 22-3-1976. 

3. The aggrieved “wife preferred an 
appeal to the District Court at Dhule. 
The said appeal came to be numbered 
as Civil Appeal No, 69 of 1976. It trans- 
pires that during the pendency of the 
said appeal the Respondent husband 
(original petitioner) died on 8-7-1977. A 
rather piquant situation arose and the 
advocate for the appellant wife brought 
on record as the husband’s heir and legal 
representative the child Pratibha, Sub- 
sequently in the appeal Ex. 32 (a purshis 
for compromise) was filed, but the same 
was not acted upon. Ultimately, the 
appeal came to be considered by the As- 
sistant Judge who held that upon the 
death of the husband the heirs could not 
be brought on record and he also re- 
jected the further ‘argument that by re- 
ason of the death of the husband the 
original petition must be deemed to have 
abated. In the view of the learned As- 
sistant Judge it was the wife’s appeal 
which had abated. In his opinion, the 
order passed earlier on Ex, 25, bringing 
the heir of the husband Pratibha on re- 
cord was not a proper order. Accord- 
ingly, the learned Assistant Judge dis- 
missed the appeal formally as in his 
opinion it abated on the death of the 
husband. 

` 4. The aggrieved wife has filed this 
Second Appeal. As the legal position was 
not clear and as I wanted effective re- 
presentation on both sides, I requested 
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Mr. Dalvi to appear as: amicus curiae and 
both Mr. Panse and Mr, Dalvi have ren- 
dered great assistance to me, 


5. Before adverting to the two au- 
‘thorities referred to by the. learned As- 
sistant Judge it may be observed that a 
very curious position would arise if the 
view of the learned Assistant Judge were 
to be accepted as the correct view. 
In this case the wife has been found to 
be of unsound mind and a decree of 
divorce passed, If the decree stands, the 
marriage tie stands dissolved which 
would disentitle the wife from claiming 
any share in her deceased husband’s pro- 
perty although in the instant case the 
entire property may go to the child 
Pratibha, However, the position would 
assume a different character if there had 
been no child ofthe marriage, To take 
another similar case, suppose the husband 
had claimed divorce on the ground of 
adultery of the wife with a named co- 
respondent and the trial Court had up- 
held the plea after recording evidence 
and had passed a decree of divorce, If 
in such a case the aggrieved wife or the 
co-respondent or both had appealed and 
the husband had subsequently died be- 
fore the appeal could be disposed of, 
would such an appeal also abate leaving 
the judgment of the trial Court to hold 
the field without giving to the parties 
who are branded adulterers an opportu- 
nity of scrutiny or correction of that con- 
clusion? This would appear most in- 
equitable and unjust. It would thus be 
clear that such judgments may decide 
important points and in case of death 
during the pendency of the appeal the 
view of the trial Court which is impugn- 
ed and which is assailable would be re- 
quired to hold the field and prevail if 
the view of the Assistant Judge is cor- 
rect that the right to sue or the right of 
action does not survive, l 


8. The learned Assistant Judge has 
referred to the decision of a Division 
Bench of this Court reported in Suhas 
Manohar v. Manohar Shamrao, 74 Bom 
LR 414: (AIR 1971 Bom 183). In his 
view this authority supports the conclu- 
sion which he has reached; but it would 
appear to me that the learned lower ap- 
pellate Judge has not read the Division 
Bench judgment carefully. The relevant 
observations are to be found at page 418. 
The Bench was principally considering 
what would happen in such a case where 
in a pending appeal the respondent wife 
had died and the advocate on behalf of 
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the appellant-husband had, not taken 
steps to bring her heirs on record and 
rested content with stating to the Court 
that appeal had abated. In such a case 
according to the Division Bench the judge- 
ment of the trial Court will remain ef- 
fective and if that judgment has dis- 
posed of some issue, then in a subse- 
quent suit if the very same controversy 
was sought to be reagitated, then the 
point would be required to be met with 
the plea of res judicata, In the context, 
however, of considering what had hap- 
pened in the appeal, the Division Bench 
seems to have observed that it would 
have been open to the aggrieved appel- 
lant husband to have applied to the 
Appellate Court to have the heirs or legal 
representatives of the wife brought on 
record but no such thing was attempted 
to be done. In fact, the advocate for the 
husband made a specific statement to the 
Court accepting abatement of the appeal. 
To a certain extent then the discussion 
is obiter, but the tenor of that discussion 
is clearly- against the view taken and the 
conclusions reached by. the learned As- 
sistant Judge. The opinion of the Divi- 
sion Bench was that had an application 
been made in the appeal to have the 
heirs brought on record, the heirs could 
have been brought on the record, the 
appeal would not have abated and the 
rights of the appellant husband and of 
the deceased wife could have been deter- 
mined by the appellate Court and the 
appellate Court: decision would then 
have held the field and not that of the 
trial Court. The learned Assistant Judge 
also referred to the decision of a Divi- 
sion Bench of the Andhra Pradesh High 
Court in Sunanda v. Venkata Subbarao, 
AIR 1957 Andh Pra 424. The observations 
in this judgment, to some extent, do sup- 


-port the view taken by the learned As- 


sistant Judge. Again, the point directly 
under consideration was different and 
the observations which support the learn- 
ed Assistant Judge can be regarded as 
obtiter. According to the Division Bench 
of the Andh. Pra. High Court, the legal 
position was clear and the equities or in- 


. equities could not alter the legal position. 


According to the division bench an in- 
nocent wife may have her image tarnish- 
ed by those unfortunate circumstances 
viz., the death of the husband during the 
pendency of the appeal, but according 
to the Bench in the same way a guilty 
wife may get the benefit of the position. 

7. However, the approach of the Divi- 
sion. Bench of the Andhra Pradesh High 


190 Bom. 


Court is totally contrary to the approach 
of the -Division Bench of the Bombay 
High Court in Suhas Manohar’s case 
(ATR 1971 Bom 183) and it is the latter 
approach which I must follow and was 
required ‘to be followed by the learned 
Assistant Judge, : 

'8 It may be conceded that the posi- 
tion is not free from doubt, but where 
this is so, equitable considerations must 
prevail and bearing in mind the nature 
of the conclusion; - the far-reaching ef- 
fect of the findings of the Court, both on 
personal status and property rights, if 
is desirable that the party aggrieved -by 
the decree of the trial Court must have 
the opportunity to have the findings re- 
versed and this opportunity must be 
assured irrespective of: the death of the 
respondent, 

9. It must be opined, ‘however, that 
the decision in the Appellate Court can- 
- |not- be obtained reversing the trial Court 
or modifying the trial Court by any com- 
promise, In the peculiar - circumstances 
of the case such compromise must bs 
ignored and the Appellate Court ‘must 
dispose of the appeal on merits. Even if 
it finds the respondent not supporting 
the judgment of the trial.Court or mak- 
ing only a pretence of supporting it, it 
_ may, in. an appropriate case, ask some 

‘Advocate. to assist the Court and decide 

the appeal only after proper assistance 

is forthcoming. = 
10. In the result; the Second Appeal 
is allowed: and ‘the. order of the learned 

Assistant Judge, Dhule, observing that 

the order. passed on Ex, 25 bringing Pra- 
_|{tibha on record was not legal, cannot 

be maintained: .In my opinion,. this 
.jorder was legal and -the appeal -was 
thereafter required to be’ heard on merits 
and not treated as having abated, ‘The 
learned Assistant Judge, however, was 
right in.not accepting. the . compromise, 
though for different reasons. This is 
not an ordinary property or money ¢laim 
which can be allowed to.be compromised 
in this manner. -If. the wife is entitled 
to justice she must claim and secure: that 

justice by.. ‘appropriate . 
eee through a. compromise with her 

own daughter. It will be for her. . to 

‘establish before the appellate Court. that 

the decree of. the trial "Court declaring 
cher to be of unsound.mind for a period 

of three years-prior to the: presentation 
of the matrimonial petition .was incor- 
. rect. This must be established by argu- 
‘ment and: not by. compromise, ‘Subject to 
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these directions the impugned order 
holding that the appeal has abated is set 
aside and the appeal will now be disposed 
of by the District Court at Dhule in ac- 
cordance with my observations, At that 
stage while disposing of the appeal on 
merits it will exercise all the usual 
powers of an appellate Court as provid- 
ed by the Civil P, C, 


IL There shall be no order ag ta 
, Appeal allowed, 
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SHARAD MANOHAR, J, 

Dinkar S, Vaidya, Petitioner v, Gan- 
pat S. Gore and others, Respondents. 

. Special -Civil Appin, No, 242 of 1973, 
(With C. A, No. 8293 of ame). D/- 15-7- 
1980: 

(A) Bombay Rents, Hotel end Lodging 
House Rates Control Act (57 of 1947), 
Sections 12, 13 — Grounds for eviction 
— Provisions -of Sections 12 and 13 are 
exhaustive — Provisions of Sec, 111 (g) 
of T. P, Act cannot be invoked, 
` The category of grounds upon which 
an eviction decree can be obtained 
against a tenant are exhausted by ` the 
provisions of the Rent Act, Under the 
‘Act some of the provisions of the T, P. 
Act for eviction of the tenants are no 
doubt adopted by the Act itself, For 
instance under Section: 13 (1) (a) of the 
Rent Act a decree for eviction can be 
passed against a tenant, if he commits 
any acts contrary to Section 108 (0) of 
the T. P. Act. It can be seen that such 


, a decree can be passed against a tenant 


even under the T. P, Act under the pro- 
visions of- Section 111(g) of that Act, But 
on that account it cannot be held that 
the provisions of Section 111 (g) of that 
Act should be read into the provisions - 
of the Rent Act. So far as the grounds 
for the eviction of the tenant are con- 
cerned, Sections 12 and 13 of the Rent | 
Act are. exhaustive in their amplitude. ` 


No tenant can be evicted from the _ pre~- 


mises rented to him, unless his acts fall 
either under Section 12 or 13 of the 
Act, - l (Para 10B) 

{B) Bombay “Rents, Hotel and  Lodg- 
ing House Rates Control Act (57 of: 1947), 
Section 15. (2) — Section protects only 
sub-tenant of - original . contractual ‘tenant 
atid not further - sub-tenants or Ene as- 
signees, 


GY/CY/B647/81/RSK p S 
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The plain reading of Section 15 (2) 
leaves no scope for doubt that the person 
intended to. be protected by the amend- 
ing Ordinance is the sub-tenant of the 
original contractual tenant and not ' 


a  sub-tenant of a sub-tenant or 
an assignee of sub-tenant. It ‘may 
be that on the. date when the 


Ordinance came into force the sub-tenant 
of the sub-tenant or an assignee of the 
sub-tenant was in possession of the suit 
premises, but such a sub-tenant of ‘a 
sub-tenant or such an assignee gets no 
protection whatsoever under Sec, 15 (2) 
of the Act. (1963) 65 Bom LR 149, AIR 
1968 Bom 51 and AIR 1978 SC 772, Foll 

(Para 15) 

(C) Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 
1947), Sec, 15 (1) — Words ‘but subject 
to any contract to contrary’ — Lease 
deed restricting assignment or sub-lease ` 
only to structure constructed upon oped 
site—. Agreement to contrary cannot b® 
spelled out in respect of sub-lease or as- 
signment of open site itself, (Para 16) 

(D) ‘Transfer of Property Act (4 of. 
1882), Section 3 — Notice by registration 
of instrument, . 

The registration of a document has the 
effect of notice to the world at large in 
respect of transaction relating to the 
property, but this doctrine of notice can 
have effect in a limited ambit only, the 
ambit being. the ome provided. by the 
T. P,-Act. If a person wants to enter 
into a transaction in respect of the pro- 
perty, he has to.be wary. and circum- 
spect, But this is before;a party-has oc-; 
casion to deal with the property. Once a 
property has been dealt with, whatever 
happens subsequently to the property. 
could not affect the person who had al- 
ready dealt with the property. Thus in 
the instant case ‘A’ had already leased 
the property to B, If B effected even 
registered sale-deed in respect of the’ 
property, it would be having no -effect 
whatsoever upon A, In the instant case 
what had been done-by B was to effect 
registered lease-deed, But such a regis-. 
tration of lease-deed would be of no 
effect whatsoever so far as A was coD- 
- cerned. Para 18}. 

.(E) Bombay Rents, Hotel and’ Lodg- 
ing House Rates Control Act (57 of 1947), 
Section 13 (1) (e) — Unlawful sub-lett- 
ing by tenant — Plaintiff, an owner of 
land, letting out land to Defendants. 
Nos, 1 to 8 — Defendants 1 to 8 con- 
structing structure and letting it out t0 
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Defendants Nos. 9 to 22 — Held: Defen- 
dants Nos, 9 to 22 could not be regard- 
ed to be sub-tenants of Defendants 
Nos, 1 to 8 but must be held to be hold- 
ing irrevocable licence im connection 
with land below the structure by virtue 
of Section 60 (a).of the Easements Act, 


1882. . Judgment of Bhasme, J., D/- 10-3- 


1970, given in Spl. C. A. No, 1191 of 
1967 (Bom) and Judgment. of Bal, J., D/- 
2-3-1966, given in Spl. C. A, No. 1 of 
1966 (Bom), ‘Not followed in view’ of 


decision of Division Bench in C. R, A. 


No. 1511 ‘of 1960, D/- 21-11-1962 (Bom). 
(Easements Act (1882), S. 60 (a)). 

It is a matter of first principles that 
in India -the doctrine of dual. ownership 
is recognised, This doctrine means that 
the owner of the land is not necessarily 
presumed to be the owner of the struc- 
ture standing upon it, In this respect 
Indian Law is at variance with English 
Law. In England the doctrine of Sup- 
erficies solo cedit is recognised, mean- 
ing thereby that there is a presumption 
that the owner of the land is the owner 
of the structure on the land as well 
This question becomes relevant in the 
context of the fact that in India the 
owner of the structure is frequently a 
lessee in respect of the land and the 
owner of the land has no interest what- . 
soever in» the structure at all, The 
owner of the structure lets out the struc- 
ture to his own tenants, - The question 
then arises as to what is the right of the. 
tenant of the structure vis-a-vis the 
land, 

Question is, must that right be of an 
implied tenancy or could it -be an 


. implied licence? Answer to‘ this ques- 


tion “could be legitimately found 
in the | ient hit’ upon by the 
English law “as well as by the law’ in 
India, That expedient is to be found in 
Section 60 of the Easements Act and in 
the common law principle that finds place 
in the corpus juris of England. Licence 
coupled with grant is a class of licence, 


thus’ conceived of -by: the English Courts. — 


and. licences of that. class are held to be 
irrevocable; A tenant of the structure 
would become a licensee in respect of 


> the Jand on which a structure stands and 


since the licence is coupled with the 
grant, viz., tenancy, the licence would 
be irrevocable so long as the grant iy 
subsisting. This is the sum and sub- 
stance of English Law which is devised 
by the common law courts with a view 
to provide for the sugno mentioned 
above, (Para 45) 
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.The Indian law in -this -behalf is loca- 
ted in Section 60 (a) of the Easements 
Act. The principle involved in Sec- 
tion 60 (a) in the abstract form may be 
explained with reference to the facts of 
the instant case. The plaintiff is the 
owner of the land, the land is let out 
to defendants Nos, 1 to 8, defendants 
Nos. 1 to 8 constructed structures upon 
the same and let out those structures to 
defendants Nos, 9 to 22. The lease by 
defendants Nos. 1to8 in respect of the 
structure is transfer of property within 
the meaning of the said Section 60 (a) 
of the Easements Act. From the very 
nature of things defendants Nos, 9 to 22 
could not enjoy the structure in the 
absence of some kind of right pertaining 
to the land below the structure, It is, 
therefore, reasonable, nay, imperative, 
to presume that tenants of the structure 
were given licence by defendants Nos. 1 
to 8 in respect of the land below the 
structure, Evidently the licence is coupl- 
ed with transfer of the property, viz., 
the structure, because lease of the struc- 
ture was transfer of property, The licence 
is, therefore, coupled with transfer of 
property within the contemplation of S, 60 
(a) of the Easements Act. The licence in 

. respect of the land thus became irre- 
vocable meaning thereby that defendants 
Nos, 1 to 8 could not revoke the licence 
given to the tenants af the structure, de- 

` fendants Nos. 9 to 22, so long as their 
tenancy in respect of the structure was 
in force, that is to. say, was subsisting. 

So long as the structures were in ex- 
istence the tenants of the structure 
would have complete protection under 
the Rent Act vis-a-vis the structures and 
would have complete protection regard- 
mg the use of the land as licensee by 
virtue of Section 60 of the Easements 
Act. If the structures were demolished 
for some reason or the other, it may be 
that the rights of the tenants of the 
structure would extinguish. (Para 47) 

It is not only unnecessary to invoke 
the principle of implied sub-tenancy in 
such cases, it will be found to be dan- 
gerous invention. This is so because 
under the general law sub-tenancy can- 


not be created without the implied or. 


express consent of the head lessor, In 
the instant case itself we have seen that 
there was an implied embargo upon de- 
fendant No. 1 from sub-letting the land 
which was the subject-matter of his 
lease. Under the lease he was allowed 
to construct upon the land and to let 
out the structure, By reason of the im- 
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plication subletting of the land below 
the structure was prohibited, This 
apart, it is common knowledge that fre- 
quently the lessor leaves the land with 
a permission to construct upon the same 
but with specific prohibition against sub- 
letting the land. Could it mean in such 
a case that when the tenant of the land 
constructed’ a multistoreyed building on 
the same, he would not be entitled to 
let out or sell the portion of the multi- 
storeyed building to various tenants? If 
the tenants of the structure were deem- 
ed to be the sub-tenants in respect of 
the land such position would be clearly 
illegal and recognition of dual ownership’ 
in our country would be meaningless and 
futile. If on the other hand it is recog- 
nised that the tenants of the structure 
were only the licensees in respect of the 
land below the structure, they would 
get the necessary protection under Sec- 
tion 60 of the Easements Act and the 
entire legal question would be rationally 
solved. It, therefore, follows that in- ` 
-voking the principle of sub-tenancy is 
deleterious and harmful, whereas stick- 
ing to the principle of irrevocable licence 
furnishes a clue for solution to the 
entire problem. C.R.A. No, 1511 of 1960, 
D/- 21-11-1962 (Bom) and AIR 1973 Bom 


214, Rel. on. Judgment of Bhasme, J., 
D/- 10-3-1970, given in Spl. C, A. 
No, 1191 of 1967 (Bom) and judgment - 


‘of Bal, J. D/- 2-3-1966 given in Spl. 
C. A, No. 1 of 1966 (Bom), Not followed. 
(Para 48) 
The grant of irrevocability of the 
licence is a matter exclusively between 
the tenant of the land on the one hand 
and the tenant of the structure on the 
other. It is the tenant of the land, who 
is the licensor and it is the tenant of the 
structure who enjoys the irrevocability of 
the licence, Under the general law, it is 
well settled, that there is neither a pri- 
vity of contract nor a privity of estate 
between the owner of the land on the 
one hand and the tenant of the structure 
on the other. In the case such as the 
present one, the absence of privity is 
all the more highlighted. The premises 
Jet out by the owner of the land to the 
tenant of the land is something different 
from the premises let out by the tenant 
of the land to the tenant of the structure. 
This follows by virtue of recognition of 
doctrine of dual ownership in India. . 
(Para 50) 
(F) Bombay Rents, Hotel and Lodg- 

ing House Rates Control Act (57- of 1947), - 
Section 13 (1) (e) — Words ‘in any other 
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manner’ —- Whether creation of irrevo- 
cable license. amounts to creation of in- 
terest in the premises. AIR 1973 Bom 
214, Doubted, (Para 57) 


(G) Bombay Rents, Hotel and Lodg- 
ing House ‘Rates Control Act (57 of 1947), 
Section 15-A — Licensee in respect of 
land only is not made a protected licen- 
see or a deemed tenant. 


The licensees contemplated ` by Sec- 
tion 15A ‘are those whose licence is in 
respect of a structure such as a room. A 
licensee of a land only is not made a 
protected licensee or a deemed tenant by 
the provisions of Section 15A of the 
Rent Act read: with Section 5 (11) of the 
same, It is difficult to hold that a licen- 
see in respect of a mere piece of land 
and that too not exclusively but jointly 
with others has been made a protected 
licensee by the Rent Act. (Para 60) 


(H) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
Sections 5 (11) and 15A — Sections do 
not have retrospective operation, 

The provisions of Section 15A or Sec- 
‘tion 5 (11) do not have any retrospective 
operation. There is nothing in the Act 
by virtue of which pending proceedings 
are affected by this provision, As a matter 
of fact, it could be said that the licensee 
who is protected under the said Sec. 15A 
read with the other provisions of the 
Act is the one who has got subsisting 
- licence and not one whose licence is 
terminated, (Para 69) 
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mas v. Sorrel 43 
H. G. Advani with M. A, Rane, for 
Petitioner, M. V., Paranjpe with D. K. 
Ghaisas (for Nos. 1 to 4), S. G. Mandre- 
kar (for Nos. 7,.8 and 11), D. 8. Marathe, 
(for Nos. 14 to 16) and S5. M. "Mhamane 
(for Nos, 18, 21,°22, 26 and 27) for Re- 
spondents, 

ORDER :— This is an unfortunate 
piece of litigation, The petitioner before 
me was the plaintiff in the trial Court. 
He got a decree for possession in his 
favour, The decree was set aside by the 
appellate Court. As will be seen from 
the final order, the petitioner is succeed- 
ing so far as the present petition is con- 
cerned. However, as to when the pre- 
sent petitioner will reap the fruits of 
this decree is anybody’s guess, 

2. The facts of the case are as fol- 
lows :— ` 

(a) This litigation arises out of the 
Bombay Rents, Hotel and Lodging House 
Rates (Control) Act 1947, (hereinafter 
The pro- 
perty in question is part of final plot 
Nos. 606/A-arid 606/B, numbered as C.LS. 
Nos, 1225/A-1 1225/1/B2, The property 
in dispute originally admeasured 11,000 
sq. feet situated at a very prestigious road 
called Fergusson Road in Poona, The 
property originally belogned to one 
Trimbak Hari Awate. On 28-4-1947, the. 
said Awate executed a simple mortgage 
in respect of the entire property in favour 
of one Mr. Vaidya. The mortgage 
amount was Rs. 20,000/-. 

(b) The Rent Act came into force on 
13-2-1948. On 7-7-1948, a lease-deed was 
executed by said Awate in favour of 
present defendant No, 1 Shankar Godaji 
Gore. It appears that defendant No. 1 
was a building contractor. The lease- 
deed is Ex. 183, in the trial Court, The 
purpose of the lease was mentioned as 
residence and shops, Defendant No. 1 
was to construct . structure upon the 
open land and was to let out the struc- 
ture or a part of it. The period of 
lease was 25 years and the agreed rent 
was Rs. 1500/- per annum, However, the 
rent was to be paid atthe rate of Rupees 
125 per month. This fact is relevant 
with the question as to whether the rent 
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was payable per month or not. The 
lease-deed contains a: stipulation that if 
the lessees committed ‘default in the 
matter of payment of rent for a period 
of three years, the lease was to be 
forfeited, and the lessor was entitled to 
re-enter, 

(c) There was no 
prohibiting assignment or sub-lease as 
such, Having regard to the provisions 
of the Act, therefore, it could be said 
that the assignment or subletting was 
not specifically prohibited by the lease- 
deed. As to what would be the effect of 
the provisions of Section 15 of the Rent 
' Act, which came into force on 13-2-1948, 
will have to be considered later. ` 

(d) On 17-2-1949, 
` Gore executed 'a registered sub-lease in 
respect of the entire land in favour of 
Sulochanabai Anandrao Thakur and Kri- 
shnabai Balasaheb Sarde, defendants 
Nos, 2 and 3 respectively, This sub- 
lease was for a period of 99 years 9 

‘ months, Strangely enough, the rent 
agreed was Rs, 50/- per month, Inciden- 
tally it may be mentioned that both de- 
fendants Nos, 2 and 3 were the near re- 
lations of defendant No, 1: Defendant 
No. 3 Krishnabai appears “to' be the 
daughter of, defendant 

. defendant No, 2 Sulochanabai is also a 
very near relation, i 

(e) Defendants Nos. 2 and 3 construct- 
ed 14 shops on a portion of the land, 
which was the subject-matter of the lease- 
deed, Ex, 183, Some of these shops were 
let out to various persons, In this peti- 
tion, we are not concerned with the pre- 
cise details. etc. of those various, lettings, 
Suffice here it is‘to.know that after con- 
structing the said shops they came-to be 
let out to various persons. Those per- 
sons in their turn assigned their right, 
title and interest to others, All the per- 
sons who are having same interest in 
‘those shops have been impleaded in this 
litigation: as party defendants.. 

(f) On 7-11-1949, an area of 4000/- 
sq. feet was sublet by defendants Num- 
bers 2 and 3 to Sardar Bhiwalkar, who 
„was original defendant No, 4 in these 
\ proceedings. The rent ‘agreed was 
Rs, 135/- per month and the period of 
lease was 67 years. The lease in ques- 
tion is Ex, 185 in the lower Court. It ap- 
pears that on the same day defendants 
Nos, 2 and 3 also sold 7 out of the 14 
shops to self-same defendant No. 4, It 
appears further that the 7 shops were 
constructed on that portion of the land 
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which formed part- of lease Ex.- 185, 
which was ‘in respect of 4000'sq, feet of 
land. 

(g) On 6- 12- 1956, defendants Nos, 2 
and 3 executed a deed of assignment in 
respect of all the- rights, title and in- 
terest in the suit land in favour of Bay- 
jabai Ganpat Gore, Sunderabai Babasaheb 
Gore and Yeshodabai Balasaheb Gore, 
defendants Nos. 6, 7 and 8 respectively. 
It is evident that even these transferees 
were close relations of defendant No. 1 
himself, ` 

(h) At this stage it may be mentioned 
that the above mentioned mortgagee’ 
Shri Vaidya had filed a suit against 
Awate, being Spl Civil Suit No, 89 of 
1952. It may be mentioned here that to 
that suit the present defendants Nos, 1 
to 4 were made parties. In the said 
mortgage suit preliminary as well as 
final decree was passed in favour of the 
mortgagee and in execution of the said 
final decree the entire suit land admeas- 
uring 11000 sq. feet was purchased by 


the mortgagee Shri Vaidya. The sale 
was confirmed on - 19-12-1957 -and the 
symbolical possession of the land in 


question was taken over by thé auction- 
purchaser on 2-3-1960. 


(i) It may be stated here that. before 
me all the above facts are not in dispute 
at all, Likewise, it is`not in dispute be- 
fore me that the auction-purchaser be- 
came entitled to receive rent in respect 
of the suit property with effect from 
1-10-1957 at the rate of Rs. 1500/- per 
year’or Rs. 125/- per month and further 
that he has not received any rent from 
any of the defendants from that date, 
It is no doubt the contention of the 
various defendants that they had paid 
rent to their own landlords, but the fact 
remains that so far as the person who 
became owner of the property with ef- 
fect from 1-10-1957 (viz. the auction- 
purchaser) was concerned, he did not 
receive any rent in respect of the suit 
property or any portion thereof for the 
period beginning from 1-10-1957. 

(i) It needs to be stated here further 
that original mortgagee Shri Vaidya had 
been declared a lunatic sometime - during 
the pendency of this litigation. It ap- 
pears that even when the property was 
purchased in execution of the mortgage 
decree the Nazar of the Court was ap- 
pointed as the Manager of the property, 
In fact the property was purchased in 
the auction by the Nazar on behalf of 


the original mortgagee, a 
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(k) On 14-9-1960, the Nazar on behali. 
of the auction-purchaser gave notice 
(Ex. 188) to defendant No. 1 calling upon 
him to pay all the arrears of rent due 
from 1-10-1957. 
ed by defendant No, 1 on 17-9-1960, but 
neither any reply was given to the 
notice nor any payment made by him in 
pursuance of the said notice.: Hence on 
30-11-1961, a notice was given again by 
the Nazar on behalf of the auction-pur- 
chaser addressed to defendants Nos, 1 
to 8 terminating the tenancy of all 
the persons who were the tenants, A 
copy of the said notice was served upon 
all the defendants. It may be mention- 
ed here that defendant No. 5 was the 
Collector of Kulaba, who was acting as 
the Court of Ward for the estate of 
Sardar Bilwalkar, original defendant 
No, 4, The notice D/- 30-11-61 is Ex. 190 
in these proceedings. In spite of this on 
18-7-1963, original defendant No. 1 as- 
signed his right, title and interest in the 
shop situate upon the suit land to defen- 
dants Nos. 19 and 20, Likewise on 27-8- 
1963 defendant No. 5 assigned his right. 
title and interest in the shop situate on 
the suit land in favour of defendant 
No, 21. 


‘(1) The present sutt was filed by the 
Nazar of the Court on behalf of the 
said lunatic Shri Vaidya on` 3-4-1965, 
for possession of the suit property which 
consists of land only. The prayer was 
that the relevant defendants should re- 
move the structure from the land in 
question and should hand over vacant 
and peaceful possession of the land to 
the plaintiff. The grounds for eviction 
were: i 


(a) default by the defendants or ten- 
ants concerned in the matter of payment 
of rent with effect from 1-10-1957, that 
is to say, for a period exceeding six 
months: - 

(b) unlawful subletting, and 

(c) ` profiteering, 

3. By his written statement, Ex. 102, 
defendant No. 1 contended that the 
structure built upon the`suit land be- 
longed to Thakur & Co. The fact that 
he had not paid-the rent to the owner 
of the land since the year 1957, was ad- 
mitted by him, but he contended that 
his tenants of the land had become direct 
tenants of the plaintiff. He also contend- 
ed that the agreed rent was excessive 
and prayed for fixation of standard rent. 
He died during the pendency of the suif, 
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His heirs were brought on record, They 
did not file any separate written state- 
ment but adopted the original written 
statement of defendant No. 1. . 


ü) Defendant No! 2 did not contest 
the suit at all and hence was proceeded 
ex parte, : 


(ii) Defendant No. 3 filed a written | 
statement at- Ex, 135 and raised various 
pleas. It is not necessary to refer to all 
the pleas raised by her. Her contention 
material for the purpose of this petition 
is the one that the transactions effected 
by Awate and defendant No. 1, as also 
by herself, are binding upon the plain- 
tiff and that, hence, the plaintiff cannot 
claim possession of the  suit-property. 
She also disputed the validity of the quit 
notice given to her, | ; 


_ (iii) So far as defendant No. 4 is con- 
cerned it may be stated here that the 
plaintiffs dispute with regard to defen- 
dant No, 4 has been settled in the lower 
Court itself. Hence it is not necessary 
to refer to the case sought to be mad? 
out by him in his written statement, In- 
cidentally it may be pointed out thal - 
defendant No. 4 died during the pen- - 
dency of the suit. But even during his 
lifetime his' estate was in the manage- 
ment of the Collector of Kulaba and the 
Court of Wards. Hence the Collector 
was impleaded as defendant No. 5 in the 
original suit, From what is stated above, 


‘it follows that even defendant -No, 5 


has no subsisting dispute with the plain- 
tiff. 


(iv) Defendants Nos, 6, 7 and 8 are 
the real contesting defendants in these 
proceedings. They had filed-a written 
statement in the trial Court at Ex. 74 
Initially they had denied the fact that 
the plaintiff had become owner of the 
suit property with effect from 1-10-1957. 
defendants- Nos, 2 
and 3 took the land on lease from defen- 
dant No. 1 but contended that they 
themselves had acquired right, title and 
interest of defendants Nos, 2 and 3 in 
the suit land and that, hence, they had 
become the sub-tenants in respect of 
the suit land. They further contended 
that they had become direct tenants of 
the plaintiffs in view of the fact that 
they were sub-tenants of the plaintiffs 
since 6-12-1956. They also raised the 
plea of the rent charged by the plaintiff 
being excessive and prayed for fixation 
of standard:rent. They. denied the fact 
that defendant No, 1 had committed any 
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default in’ the matter of payment of 
rent, 

(v) So far as the remaining defendants 
were concerned it was contended on their 
behalf that they -were the tenants in 
respect. of the structures and that they 
had paid the rent due by them to de- 
` fendants Nos. 6 to 8. They, therefore, 
contended that the plaintiff was not en- 
titled to recover possession of the suit 
land by eviction of these defendants 
from the structures on the land. 


3A. Upon these pleadings, issues were 
framed by the learned trial Judge and 
after considering and examining the evi- 
dence led by the parties in that behalf. 
he held that the plaintif had made good 
his case for recovery of possession of 
the suit premises on the ground : 


(a) that the relevant defendants had 
committed default in the matter of pay- 
ment of rent so as to attract the pro- 
visions of Section 12 (3) (a) of the Rent 
Act; 

(b) that defendants Nos. 1 to 3 had 
unlawfully sublet or assigned their 
right, title and interest in the suit pre- 
mises and that the subletting or assign- 
ment was not permitted or saved by the 
Ordinance amending the Rent Act with 
effect from 21-5-1959. 

The contention regarding excessive Bhan 
acter of rent set up by the defendants 


was negatived by the learned Judge, The ` 


contention regarding validity of the 
notice was likewise negatived by him 
and, hence, by his judgment and decree 
dated 27th November, 1968, he ordered 
that heirs of defendants No, 1 should 
pay to the plaintiff a sum of Rs. 9,000/- 
being the arrears of. rent, He also pass- 
ed a decree directing the relevant defen- 
dants to remove the structures on the 
suit land and to hand over vacant pos- 
session of the same to the plaintiff with- 
in three months from the date of the 
decree. 


4. Against the said decree four ap- 
peals came to be filed to the District 
Court. Appeal No, 265/69 was filed by 
original defendant No, 4. Since the dis- 
pute between defendants Nos. 4 and 5 on 
the one hand and the plaintiff on the 
other was settled between the parties, 
thé said appeal, it appears ‘was not pro- 
secuted by thé appellant, i 
75. Appeal No. 279/69 was filed by ori- 
‚ginal defendants Nos. 3 and 6 to 8 and 
“defendants Nos. 9 to 13 and 21. 
Appeal No, 280/69 was filed by original 
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defendants Nos, 16 and 17. Appeal No. 
354 of 1969 was filed by original defen-. 
dant No, 22. All the above mentioned 
three appeals (Appeals Nos, 279/69, 280/69 
and 354/69) were heard together and 
were disposed of by the Appellate Court 
by a common judgment. Differing from 
the view expressed by the trial court, 
the learned Appellate Judge took the 
view that the original defendants Nos. 6 ` 
to 8 had become direct tenants of the 
plaintiff in view of-the provisions of 
Section 14 of the Bombay Rent Act read | 
with Section 14 thereof, and that origi- 
nal defendants Nos, 9 to 13, 16 and 17 
and 21 and 22 had likewise become the 
direct tenants of the plaintiff in relation 
to the portion of the suit premises that 
were in their occupation. He also held 
that in spite of three years’ default com- 
mitted by defendants Nos, 1 to 8 no 
decree for eviction could be passed 
against any of the defendants, By his 
decree dated 31st July, 1972, therefore, 
he allowed the above ‘mentioned three 
appeals. The decree passed by ‘the’ trial 
‘Court in relation to the delivery of pos- 
session of the suit premises was set aside ` 
by the learned Judge. So far as the 
decree for payment of rent was concern- 
ed no separate order has been passed by 
him. It is against this judgment and 
decree denying the plaintiff’s main relief 
as is prayed for in the suit that the pre- - 
sent Special Civil Application has been 
filed by the original plaintiff under Arti- 
cle 227 of the Constitution of India. 


6. The petition:-was argued by Mr. 
M. A. Rane as also by his learned coun- 
sel Mr. H. G. Advani on his behalf, For 
original defendants Nos. 6, 7 and 8 Mr. 
M. V. Paranjpe appeared as counsel with 
Mr. D. K, Ghaisas at one stage. How- 
ever, at the-time when the petition was 
effectively heard, the petition had to, be 
argued’ by Mr. Ghaisas only on behalf of 
his clients, original defendants Nos,- 6 to 
8 Mr. D. S. Marathe appeared for re- 
spondents Nos. 14 to 16 ie, original de- 
fendants Nos. 9 to 11; whereas Mr, Mha- 
mane appeared for respondents Nos, 17, 
18, 21, 22, 26 and 37, ie.. original defen- 
dants Nos, 12, 13,16, 17, 21 and 22. Mr. 
P. J. Vaidya had originally filed his ap- 
pearance on behalf of respondents Nos. 
17 and 20 ie, original defendants Nos- 
12 and 14, but so far as respondent No. 
17 was concerned, as stated above, Mr. 
Mhamane also had filed his appearance. 
So far as respondent No. 20 was con- 
cerned Mr, Vaidya did not appear at all 
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and no arguments were advanced on ‘his 
behalf at the time of the final hearing of 
this petition. 

7. The contentions advanced on be- 
half of the petitioner by his learned 
counsel and Advocate may be conven- 
iently summarised as follows :—. 


(i) That defendant No. 1 had Thade 
himself liable for eviction on two 
grounds :— 


(a) default in the payment of rent, 
and E 
(b) unlawful subletting of the suit pre- 
mises, ` 

(ii) That there was already decree 
passed against defendant No. 1 for evic- 
tion and the remaining defendants after 
all claim only through defendant No, 1. 
Defendant No. 1 had not filed any ap- 
peal against that decree, hence, the 
decree for eviction had become fina] and 


conclusive even against the remaining 
defendants. 
(iii) That even assuming that the 


decree passed against defendant No. 1 
was not binding on defendants Nos. 2 & 
3, for the above reasons the decree for 
possession would be passed even as also 
against defendants Nos, 6 to 8 because 
the sub-lease by defendant No, 1'in 
favour of defendants Nos, 2 and 3 could 
not be said to be in the least protected 
by the Ordinance which came into effect 
on 2ist May, 1959. The said Ordinance 
purported _ to protect those sub-tenants 


who were in possession of the suit ’pre- - 


mises on the date of the coming into op- 
eration of the Ordinance, that is to say, 
on 21st May, 1959. Admittedly on 6-12- 
1956 long before the Ordinance came in- 
“to force, defendants Nos, 2 and 3 had 
not only transferred their right, title and 
interest in the suit premises but had 
even parted with the possession of the 
same in favour of defendants Nos. 6 to 8. 
‘Such sub-tenants were not protected’ by 
the Ordinance in question, The provi- 
sions of the Ordinance, therefore, could 
not be availed of by any of the contest- 
ing defendants as a shield for or protec- 
tion from a decree of eviction. Even as- 
suming that defendants Nos. 1 -to 8 in- 
curred no liability on the ground of sub- 
letting, they. could not escape the liabi- 
lity for eviction under the provisions of 
Section 12 (3) (a) of the Rent Act, If at 
all defendants Nos, 6, 7 and 8 had be- 
come direct tenants of the plaintiff, it 
could not be said that their direct 
tenancy started only from 30-11-61, that 
is to say, the date of termination. of 
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tenancy. Defendants Nos. 2 and 3 had 
already assigned their right, title and ‘in- 
terest, in the suit premises to defendants 
Nos. 6, 7 and 8 as-early as on 6-12-1956. 
Since none of them had.made the pay- 
ment of rent, all had incurred the lia- 
bility for eviction under Section 12 (3) (a) 
of the Rent Act. : 


8 As against this contention, Mr: 
Ghaisas, appearing for respondents Nos. 
6, 7 and 8 contends that in the instant 
case under the original rent note, Ex. 
183, the rent was not payable by month 
It was a case of ‘yearly tenancy and the 
fact that the rent was. allowed to be paid . 
at the rate of Rs. 125/- per month meant 
only that there was a facility given to 
the tenant to pay the rent per month. 
The contention, therefore, was that the 
provisions of the Rent Act would not 
come into operation at all., Secondly, he 
contended that in view of the above posi- 
tion original defendants Nos, 6, 7 and 8 
would. be entitled to relief against for- 
feiture independent oof the præ 
visions of the Rent Act. So 
far as the plea of sub-tenancy was con- 
cerned, he contended that the Ordinance 
dated 21-5-1959 was given retrospective 
effect. The result of-this legal position 
was that though subletting was prohi- 
bited by virtue of Section 15 of the Rent 
Act as it stood on 13-2-1948, the sub- 
tenancy became permissible, if there was 
a contract to the contrary between the . 
landlord on the one hand and the ten- 
ant on the other, The contention was 
that the conduct of the parties subse- 
quent to the date of the original lease 
was such that a contract contemplated 
by Section 15 (2) of the Rent Act could 
be easily and readily spelt out. If, there- 
fore, there was a permission given by 
the landlord to the tenant to sub-let the 
suit , premises and if the suit premises 
were accordingly sub-let by the tenant, 
the tenant would incur no Hability for 
eviction under the Rent Act, even assum- 


_ing that his own sub-tenant had parted 


with possession of the suit premises on 
21-5-1959. In such a case the provisions 
of Section 15 (2) of the Rent Act did not 
come into operation at all. Hence not 
only the sub-tenant was -protected but 
even’ an assignee of sub-tenant . was 
equally protected, 

9. Mr. Marathe appearing for the ori- 
ginal defendants Nos. 9 to 11 sought to 
place reliance upon the amendment to 
the Bombay Rent Act, which came into 
force with effect from Ist February, 1973, 
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As per the relevant provision of. Sec, 15 
of the Rent Act which. has -been so 
. amended, even the licensees of the pre- 
mises as contradistinguished. from ten- 
ants of the premises got protection’ of 
the -Rent Act. Mr. Marathe contended 
that his clients were admittedly licensees 
in respect of the land upon which the. 
structure was standing. Hence they be- 


came tenants or rather sub-tenants of 
the land with effect from 1-2-1973. His 
contention, therefore, was that the 


decree which could have been passed 
against his client before 1-2-1973, could 
not be passed against them by virtue of 
the advent of the said amendment of the 
Rent Act which became effective from 
1-2-1973. ' 


10. Mr, Mhamanë, appearing for some 
of the respondents as mentioned above, 
who were the tenants only in respect of 
the structure, contended ‘that his clients 
had paid all the rent that were due from 
them to their own owners-landlords and 
hence no decree for eviction could be 
_. passed against them, ~ 


_ 10A. Before dealing with the various 
contentions raised before me, -I may 
briefly refer to the findings arrived at 
- by the learned trial Judge in the suit as 
also by the learned Assistant Judge in 
the appeal. At the outset it may be. 
stated that as many as 56 issues were 
framed by the learnéd trial Judge. Most 
of them were necessitated by virtue of~— 
prolixity in the pleadings of the various 
defendants. But even apart from this 
cause, I find a good many issues either 
did not arise or were nothing but dupli- 
cation, Fortunately the dispute has been 
narrowed down. before me in this writ 
petition and the issues that are relevant 
are only those which are related to the 
above mentioned points formulated by 
Mr. Rane. The first point raised by Mr. 
Rane consists of two parts: ; 


(a) liability of the defendants for a 
decree for eviction on the ground of de- 
-fault on their part for payment of rent 
for a period exceeding six months, 


(b) unlawful subletting by defendant 
No. 1 to defendants Nos, 2 and 3 and 
thereafter unlawful assignment by defen- 
dants Nos, 2 and 3 in favour of defen- 
dants Nos. 6, 7 and 8. 

Out of the above contentions, contention 
(a) is a subject-matter of issues Nos. 4, 
5, 15, 16, 18, 22 and.24. If we read all 
the issues together we find that there is 
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a clear finding recorded .by the learned 
Judge that no rent was paid by any’ of 
the defendants to the plaintiff, . though 
to their knowledge the plaintiff had be- 
come owner in respect of the suit pre- 
mises with effect from 1-10-1957, There 
is a finding recorded by the learned 
Judge that the plaintiff gave notices to 
all the defendants Nos, 1 to 8 calling 
upon them to pay the rent but none of 
them paid anything towards the arrears. 
In para 36 of his judgment the learned 
Judge has found that notices were issued 
by the plaintiff even’ to other defendants 
as early as in the’ month of May 1962 or 
before.. Some of the defendants even 
gave replies to the same but even then 
none.of them paid the rent that was 
justly receivable by the plaintiff, The 


reasoning by which the learned Judge. 


has arrived at the conclusion namely 
that on this account the defendants had 
become liable to a decree for eviction is, 
however, not something which is war- 
ranted by the provisions of the Rent Act. 
He observed that. all the defendants 
claimed through defendant No. 1, that 
defendant No. 1 agreed to put Awate in 
possession. of the open site after remov- 
ing the structures thereon in case he fell 
in arrears for more than 3 years, and 
that defendant No, 1 admittedly com- 
mitted default for payment of rent for 
three years. From these facts the learn- 
ed Judge arrived at the conclusion that 
the defendants had exposed themselves 
to the liability for an eviction decree. 


` 10B. 
ing of the learned: Judge is quite cor- 
rect. The category of grounds upon 
which an eviction decree can be obtained 
against a tenant are exhausted by the 
provisions of the Rent Act. Under the 
Rent Act some of the provisions of the 


`T, P, Act for eviction of the tenants are 


no doubt adopted by the Act itself. For 
instance under Section 13 (1) (a) of the 
Rent Act: a decree for eviction can be 
passed against a tenant, if he commits 
any acts contrary to Section 108 (o) of 
the T. P. Act. It can be seen that such 
a decree can be passed against a -tenant 
even under the T. P. Act under the pro- 
visions of Section 111 (g) of that Act. 
But on that account it cannot be held 
that the provisions of Section 111 -(g) of 
the T. P. Act should be read into the 
provisions of the Rent. Act. So far as 
the grounds for the eviction of the ten- 
ant are concerned, Sections 12 and 13 of 
the Rent Act are exhaustive’ in their 


I do not think that this reason- ` 
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Section 12 deals 
with the liability of the tenant for. evic- 
tion, if he commits default in the mat- 
ter. of payment of rent; but before such 
a decree can be obtained, it is incumbent 
upon the landlord to give a statutory 
notice. to the tenant under Section .12 (2) 
of, the Rent Act giving him locus peni- 
tentiae to pay all the arrears of rent 
then due within one month from the 
date of the receipt of the notice and, if 
the tenant pays all the rent within the 
said one month, then notwithstanding 
the default committed by the tenant 
under the instrument of lease, the Court 
cannot pass a decree for eviction against 
the tenant. Evidently, therefore, the 
provisions in the lease-deed dated 7-7- 
1949 to the effect that three years’ de- 
fault on the part of the tenant would 
make him liable for eviction must be 
deemed to have been superseded by the 
provisions of the; Rent Act. The learn- 
ed Judge could not have a justification 
for passing a decree for eviction by rely- 
ing upon the default clause oe in 
the lease-deed, Ex. 183. 


. 10C. TI will, however, point out that m 
the light of the facts of the case it may 
be mentioned that the result may not be 
otherwise. The plaintiff had actually 
given notice to all the contesting defen- 
dants-tenants as required by Section 12 
(2) of the Rent Act and none of them 
had paid rent due to the plaintiff within 
_ one month from the receipt of the notice, 
Whosoever was the tenant of the plain- 
tiff, either in fact or in the eye of law, 
on the date when he received the notice 
demanding -the arrears of rent had to 
pay that amount within one month from 
the date of the receipt of the notice. If 
he was the tenant of the plaintiff and if 
he did not pay the requisite rent within 


‘the requisite period he could have no . 


answer to.the claim for his eviction, ` 


li. So far as contention. (b) above 
urged by Mr. Rane.and Mr..Advani is 
concerned, the relevant issues framed by 
the learned Judge. are issues Nos. 7, 12, 
13, 18, 37 and 38, The total effect of the 
findings on these issues is that, accord- 
ing to the learned Judge, defendant No. i 
: had no right. under the original lease- 
deed, Ex, 183, dated 7-7-1948 either to 
sublet ‘the suit premises. to` defendants 
Nos, 2 and 3 or to assign the rights 
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under.. the. lease .to anyone else. 


, learned Judge has held that such a sub- 
‘ lease -was. prohibited’. even under 


the 
provisions. of Section 15 of the Rent Act 
as it then stood. However, the learned 


‘Judge has found ‘that the sub-tenancy of 


defendants Nos. 2 and 3:and consequent- 
ly of defendants Nos. 6 to 8 is protected 
by virtue’ of the Ordinance which came. 
into effect on 21-5-1959. To:issue No, 38, 
therefore, the learned Judge has record- 
ed a finding that with effect from 7-7- 
1962 when ‘the tenancy of defendant 
No. 1 was terminated by the plaintiff, 
defendants Nos, 6 to 8, who were’ as- 
signees from defendants. Nos, 2. and 3, 
became direct. tenants of the landlord- 
plaintiff. It is nobody’s case that subse- 
‘quent to this date any notice of demand 
was sent by the plaintiff to these defen- 
dants, , who had allegedly become his 
direct tenants with effect from this date, 
calling upon them to pay all the arrears 
of rent. However, the learned Judge has 


. passed a decree for eviction even against 


these sub-tenants, It is not quite easy 
to reconcile his ultimate decree with the 
reasoning on which the same is ‘based. ‘ 


12, Coming to the reasoning of the 
learned. Assistant Judge regarding both 
the’ above mentioned aspects, it may be 
stated here that the learned Judge has 
devoted large portion of his judgment 
for consideration of the question as to 
whether defendants Nos, 2 to 8 had be- 
come direct tenants of the plaintiff-land- 
lord. He has also devoted substantial 
portion of his judgment for considering 
whether the remaining defendants- were 
tenants in respect of the structure and 
had any right of sub-tenancy with re- 
gard to the suit premises, viz., the land — 
on - which the structures were standing. 
The learned Judge has come to the con- 


` clusion that by virtue of the amending 


Ordinance, which came into effect on 
21-5-1959, the sub-tenants who got a 
sub-tenancy before that date were pro- 
tected. He further held that the as- 
signees from :the’ said sub-tenants, viz., 
defendants Nos, 6 to 8 -were equally 
protected. He, therefore, held that no 


-decree for. eviction could be passed 


against them on this ground So far as 
the remaining defendants who were the 
tenants only of the structures were con- 
cerned, he held that the plaintiff had ad- 
mittedly. no concern with these struc- 
tures, All the same he held that in the 
eye of law the tenants of the structures 
must be deemed to be the sub-tenants of 
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the plaintiff in respect of the land on 
which the structures stood. As a logical 
consequence of this’ reasoning he further 
held that upon ‘the determination of ten- 
ancy of defendants Nos. 1 to 3 and 6 to 8 
the remaining defendants had become 
direct tenants of the plaintiff, He felt 
that notice under Section 12 (2) of the 
Rent Act was given by the plaintiff to 
these defendants after they became the 
direct tenants of the plaintiff. Hence he 
held that no-decree for eviction be passed 


even against’ them under Section 12 (2)- 


of the Rent Act, 


_ 13, I will now proceed to examine the 
‘contention urged by Mr. Rane and Mr. 
Advani in support of their above men- 
tioned contentions (a) and (b) I will 
first deal with the contention (b) which 
relates to unlawful subletting. In this 
connection Mr. Rane relied heavily upon 
the provisions of the amending Act it- 
self. Sub-section (2) which was added to 
Section 15 runs as follows :— 


“(2) The prohibition against the sub- 
letting of the whole or any part of the 


premises which have been let to any 
tenant, and against the assignment or 
transfer in any other manner of the 


interest of the tenant therein, contained 
in sub-s, (1) shall,,subject to the provi- 
sions of this sub-section, be deemed to 
have had no effect before the commence- 
‘ment of the Bombay Rents, Hotel and 
Lodging House Rates Control (Amend-. 
ment) Ordinance, 1959, -in any .area in 
which this Act was in operation before 
such commencement, and accordingly, 
notwithstanding anything contained in 
any contract or in the judgment, decree, 
or order of a Court, any such sub-lease, 
assignment or transfer or any such pur- 
ported-sub-lease, assignment or transfer 
in favour of any person who has enter- 
ed into possession despite the prohibition 
in sub-section (1), as a purported sub- 
lessee, assignee er transferee and -has 
continued in possession at the commence- 
ment of the said Ordinance, shall be 
deemed to be valid and effectual for all 
purposes, and any tenant who has sublet 
any premises or‘‘part thereof, assigned or 
transferred any interest therein, > shall 
- not be liable to eviction under clause (e) 
“of sub-section (1) of Section 13.” ; 

Mr. Rane made a pointed reference’ to 
that portion of- this-sub-section ‘which 
provides that the protection is- extended 


to sub-tenant who has ‘not only entered 


into possession despite the prohibition’ in 
sub-section ‘(1): ‘against subletting, but 
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has also continued to -be in -possession at ` 


the commencement. of the said. Ordin- 
ance, that is to say, on 21-5-1959. Mr, 
Rane contends that unless this last re- 
quirement was satisfied by the person 
claiming to be the sub-tenant he gets no 
protection under the amendment whatso- 


ever, In this connection Mr. Rane sought. 
to place reliance firstly on the judgment 


iñ Balkrishna Maruti v. Saidanna Bal- 
lampalli (1963) 65 Bom LR 149, The 
facts of that case were similar to the 
case before me, Defendant No, 1 in that 
case was the original tenant of the land- 
lord who had sublet the suit premises 
to defendant No. 2 who in his turn had 
sublet it to defendant No, 5, This trans- 
action after (of?) sub-lease had taken 
place - before 21-5-1959. Question then 
arose whether defendant No. 5 was. en- 
titled to claim protection of Section 15 
(2) of the Rent Act and this Court held 
that the protection could be available 
of defendant 
No, 1, original. tenant, if such tenant was 
in actual possession of the suit premises 
on the date when the amending Ordin- 
ance came into force, Since “admittedly 
defendant No. 2, first sub-tenant was not 
in possession of the suit premises on that 
date, it was held that there was-no ques- 
tion of his having protection under the 
Act. It was further held that the pro- 
tection which was afforded to the first 
sub-tenant from the original tenant was 


not extended to the sub-tenant of the . 


sub-tenant or the assignee of the sub- 


tenant, 


14. The next authority that Mr. Rane . 


has relied upon is a Division Bench 
judgment, of this Court in N, M. Nayak 
v. Chotalal, 69 Bom LR 551: (AIR 1968 
Bom 51). This is what the Court held 
in that case: 

“A person seeking to claim protection 
afforded „by the provisions contained in 
the notification issued by the State Gov-, 
ernment under the proviso to Section 15 
(1)' of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, 
must establish that his transferor was a 
‘lessee’ of the premises transferred” or as- 
signed, In other words, the only persons 
who are entitled to transfer or assign 
the interest in the premises must satisfy 
the character of a ‘lessee’ as defined in 
Section 105 of the Transfer of. Property 
Act, 1882, viz. the transferee of an inter- 
est in immovable property. The ‘assignee 
of a lessee cannot be termed as`-'Téssee’ 


as defined by, me „Transfer. hog aries 


Act, 0. 
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‘ “Section 15 (2) of- the. Bombay Rents, 
Hotel and Lodging House Rates Control 
Act, 1947, validates. the subletting, 
transfer and assignment by tenants and 
not further subletting or ‘further deri- 
vative transfer or assignment by such 
sub-lessees, transferees or assignees, The 
protection conferred by the Ordinance 
referred to in the section can be availed 
of by only those persons who can be de- 


scribed: as sub-lessees, assignees or trans- , 


ferees from the contractual tenants.” 


15. Mr. Advani appearing for the peti- 
tioner-plaintiff at one stage, placed 
heavy reliance upon the judgment of the 
Supreme Court reported in J. S. Murarji 
v. Sovani (P.) Ltd., AIR 1973 SC 772. 
There the Supreme Court was required 
to consider’ the correctness of the above 
mentioned judgment of the 
Bench of this Court, and this is what 
the ‘Supreme Court observed in para 18 
of its judgment :— 


“The Bombay High Court in a Bench’ 


decision in N. M. Nayak v. Chotalal 69 
Bom LR -551: (AIR 1968 Bom 51) right- 
ly held that Section 15 (2) of the Act 
validated only subletting, transfer and 
assignments by tenants and no further 
subletting or further derivative transfer 
or assignment by such sub-lessees, trans- 
fertes, assignees.” i ere 

The Supreme Court further observed in 
para 19 of the judgment as follows :— 


“The word ‘tenant’ in Section 15 of 
the Bombay Act means the contractual 
tenant. In. Anand Nivas (P) Ltd v. 
Anandji, ‘AIR 1965 SC 414 this Court said 
that the expression ‘tenant’ in Section 15 
(1) of the Act means the contractual 
tenant and not the statutory tenant, The 
legislature by the Ordinance of 1959 in- 
tended to confer protection on sub- 
tenants ‘of contractual'tenants, The Ordin- 
ance did not confer any protection on 
further transfer: or further’ subletting 


by sub-lessees of the contractual 


tenants.” ~ 


Relying upon these authorities: Mr. Rane 
and Mr. Advani very strongly urged that 
defendants Nos. 2 and 3 could not claim 
any validated sub-tenancy at all. It 18 
and admitted fact that on the date when 
the Amending Ordinance came into op- 
eration, that is to say,.on 21-5-1959, de- 
fendants Nos..2 and 3 had wholly div- 
ested themselves of ‘all their right, title 
and interest in the-suit premises, includ- 
ing possession of every, part, of the suit 


premises, by their deed of assignment. 
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dated 6-12-1956, Ex. 187. It is ngbody’s 
case that defendants Nos, 2 and 3 conti- 
nued to be in possession of any párt of . 
the suit premises at any time after 6-12- 
1956. The sub-tenancy in favour of -de- 
fendants Nos, 2 and 3 thus got no pro- 
tection whatsoever from the amending 
Ordinance. Defendants Nos, 6 to 8, as 
assignees of defendants Nos, 2 and 3.do 
not get any protection under the amend- 
ing Ordinance dated 21-5-1959 at all. If 
defendants Nos, 2 and 3 and 6 to 8 are 
not valid sub-tenants no question arises 
of their having been the direct tenants 
of the landlord-plaintiff. The plain read- 
ing of Section 15 (2) as also that of the 
above-mentioned authorities leaves no 
scope for doubt that the person intend- 
ed to be protected by the said amending 
Ordinance is the sub-tenant of the ori- 
ginal contractual tenant and not a sub- 
tenant of a sub-tenant or an as- 
signee of sub-tenant, It may be that 
on the date when the Ordinance came] - 
into force the sub-tenant of the sub- 
tenant or an assignee of the sub-tenant 
was in possession of the suit premises, 
but such a sub-tenant of a sub-tenant or 
such an assignee gets no protection 
whatsoever under Section 15 (2) of the 
Act. This appears to be the plain read-| 
ing of the statutory provisions and of 
the judicial pronouncements. A decree 
against, respondents Nos, 1 to 8 under 
Section 13 (1) (e) of the Rent Act on the 
ground of unlawful subletting the sust 
premises, therefore, appears to be inevi- 
table. 

‘16, Mr, Ghaisas appearing for defen- 
dants Nos. 6 to 8 was. hard pressed: to 
give reply to this aspect of the matter. 
I have already set out briefly the con- 
tentions raised by him in reply to this 
position. I will now deal with each of 


“them in details. His first contention was 


that-before we could consider the effect 
of the provisions of Section 15 (2) of the 
Rent Act, it was necessary for us to con- 


‘sider whether theré was any liability in- 


curred by defendant No. 1. or defendants 
Nos, 2 and 3-or defendants Nos, 6 ‘to 8 
for the matter of that for eviction on the 
ground of unlawful subletting by defen- 
dant No. 1'in favour of defendants Nos, 2 
and 3. He pointed out that Section 15 
(1) as it originally stood no doubt pur- 
ported to impose. a. blanket prohibition 
against subletting or assignment of ten- 
ancy rights as such. But the amendment 
which was brought. into effect on 21-5- 
1959 .brought about another position re- 


trospectively. - The position was. that if 
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there was any agreement to the con- 
trary between the landlord and tenant 
by virtue of which the tenant was allow- 
ed to sublet. or assign the tenancy 
tights, the prohibition contained in Sec- 
tion 15 (1) of the Rent Act was of'no 
legal consequence, Mr. Ghaisas contends 
that in the-instant case, we find that 
there was an agreement to the contrary 
existing between Awate on the one hand 
and defendant No, 1 on the other by 
virtue of which it could be said that de- 
fendant No. 1 could sublet or assign his 
right under the lease-deed, Ex, 183, to 
others.. For this purpose Mr. Ghaisas in- 
vited my attention in the first instance 
to the fact that there’ was no ‘specific 
. prohibition contained in the said lease- 
deed, Ex, 183. Mr, Ghaisas contended 
that under the Transfer of Property Act 
the general rule is that there is no pro- 


hibition against transfer at all As a- 
matter of fact no transfer can be effect- - 


ed by any person with a condition that 
the transferee shall not further transfer 
the same, One of the exceptions to- this 
rule is to be found in the, right of the 
landlord to prohibit his tenant from 
either subletting or transferring the 
tenancy, Mr. Ghaisas contends, and with 
quite some justification, that such a pro- 
hibition has got to be express or must be 
spelt out by necessary ‘implication, To 
the extent to which there was no express 
prohibition in the instant case, that is to 
say, in the lease-deed, Ex. 183, it could 
be held that there was an agreement to 


the contrary between Awate and defen-— 


dant No. 1 by virtue of which defendant 
No. 1 was at liberty to sublet or assign 
his tenancy rights. I am afraid it is not 
possible for me to agree with Mr. 
Ghaisas on this point. The lease-deed, 
Ex. 183, mentions cases in which the 
tenant would be entitled to effect assign- 
ment or sub-lease. Such an assignment 
or sub-Jease is restricted only to the 
structure or a part of the structure con~ 


structed by- defendant No. 1 upon the, 


open site. This necessarily means that 
the open site itself is not capable of be- 
. fing sub-leased or assigned by defendant 
No, 1. Such a prohibition against -sub- 
lease or assignment follows by necessary 
implication from Ex, 183. This. ground 
urged by Mr. Ghaisas for spelling out an 
agreement to the contrary must; there- 
fore, be rejected, 


17, The second ground urged by Mr 
Ghaisas for spelling out the requisite 
agreement to the contrary is the conduct 
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of Awate, Mr. Ghaisas contends that the 
sub-lease effected by defendant No, 1 in 
Ex, 184 dated 17-2-1949- in favour of de- 
fendants Nos. 2 and 3 was a registered 
document. The particulars of the same 
were entered in the property register. 
This means that Awate had notice about. * 
this transaction. Mr. Ghaisas contends 
that there is nothing on record to show | 
that Awate moved (even) his little finger 
to protest against the transaction, This 
means, contends Mr. Ghaisas, that the 
said Mr. Awate has unequivocally ac- 
quiesced’ in this transaction. Such an 
acquiescence must spell out an agree- : 
ment by conduct between the parties. 
within the contemplation of Section 15 
(1) of the Rent Act. — i 


18. Apparently this is an EE 
argument; but on closer scrutiny it must 
be held that the plea of Mr. Ghaisas in | 
this behalf cannot. be sustained, The 
registration of a document has the effect 
of notice to the world at large in respect 
of transaction relating to the property, 
but this doctrine of notice can have ef- 
fect in a limited ambit only, the ambit 
being the one provided by the Transfer 
of Property Act. If a person wants to 
enter into a transaction in respect of 
the property, he has to be wary and cir-| ~ 
cumspect. He. has to make inquiries 
about the legal encumbrances subsisting 
over the property and if he has notice 
of these encumbrances he would be 
bound by the same. Registration. of. a 
document would amount to such. a notice 
and, hence, the person would be bound 
by. such encumbrances which are reg- 
istered encumbrances, But all this is be- 





fore a party has occasion to deal with 


the property. Once a property has been): 
dealt with, whatever happens sub- : 
sequently to the property could not af-| `Y 
fect the person who had already dealt] ' 
with the property. To translate this ab- 
stract statement into concrete illustra- 
tion, in the instant case Awate had al- 
ready leased the property to defendant 
No, 1. If defendant No, 1 effected even|. ~ 
registered sale deed in-respect of the 
property, it would be having no effect 
whatsoever upon Awate, In the instant 
case what has been done by defendant 
No, 1 is to effect registered lease~deed. 
But such a registration of lease-deed 
would be of no effect whatsoever so } far 

as Awate is concerned, E 


19. But more important than that is 
that there is nothing on the record to 
show that Awate had done anything 


- 
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whereby he accepted or acquiesced or 
consented to the sub-tenancy of defen- 
dants Nos. 2 and 3, There is not a tittle 
of evidence on record to show that 
Awate ever accepted rent either from . 
defendant No, 1 or defendants Nos. 2 and 
3 subsequent to illegal sub-lease by de- 
fendant No. 1 to defendants'Nos, 2 and 
3. I gave enough opportunity to Mr. 
‘Ghaisas to invite my attention to any- 
thing in the entire evidence on record to 
show that even rent was accepted by 
Awate from defendant No, 1 or defen- 
dants Nos. 2 and 3 subsequent to the 
said sub-lease. The admitted . position 
that in fact emerged, however, was that - 
not only no rent was accepted by Awate 
but defendants Nos, 2:and 3 have not 
paid any rent to him at all. Jt may be 
that defendants Nos, 2 and 3 were close 
relations of defendant No. 1 and hence 
defendants Nos. 2 and 3 constructed 
shops on the open site in question. For 
ought we know Awate might have been 
under the impression- that defendants 
Nos, 2 and 3 were tenants in respect of 
only shops, Nothing is brought to my 
notice to show that any notice was given 
by defendant No. 1 or by defendants 
Nos. 2 and 3 or by any of them to, 
_Awate informing him about the sub- 
lease. Nothing is brought on record to 
show why Awate should have gone to 
the Registrar of Properties and should 
‘have made enquiries as to under what 
capacity defendants Nos. 2 and 3 were 
in occupation of the suit land. Under 
the lease, Ex. 183, defendant No. 1 was _ 
specifically allowed to construct struc- 
tures upon the land and to sublet the 
structures or part of the same. Assum- 
ing that Awate had ever seen defendants 
Nos, 2 and 3 constructing shops upon the 
suit site there is no reason why he 
should arrive at a conclusion that they 
were the sub-tenants in respect of the 
lease. Having regard to all these facts 
there is no conduct on the part of Awate 
brought on record by the contesting de“ 
fendants which would show that Awate 
had either acquiesced in or consented to 
or agreed to defendant No. i subletting 
the land to defendants Nos, 2 and 3. The 
second contention of Mr. Ghaisas in this 
behalf, therefore,.must be rejected, 


, 20. Nextly Mr. Ghaisas contends that 
in Spl. Civil Suit No. 89 6f 1952 filed by 
Vaidya against Awate, he had himself 
impleaded' defendants Nos, 1 to 4 as par- 
ties to the mortgage suit. He, therefore, 
` contends that they could not. have. been 
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impleaded unless they were recognised 
to ‘be the sub-tenants in respect of the 
land. He further contends that at least 
when defendants Nos. 1 to 4 had been 
impleaded in the mortgage suit along 
with him, Awate had every reason to 
know that defendants Nos. 2 to 4 were 
the sub-tenants on the land. The fact 
that no steps were taken by Awate 
against these: defendants even thereafter 
is, according to Mr, Ghaisas, an unmis- 
takable pointer to the fact that Awate at 
all times: was aware about the legal 
status of defendants Nos, 2 and 3 on the 
land, 


21, Unfortunately for Mr, Ghaisas this 
contention is being raised before me in 
this writ petition for the first time, I 
am rejecting this contention on. the 
ground that there is no basis in the evi- 
dence for arriving at the conclusion, 
which he wants to arrive. The plaint 
in the mortgage suit is not on the re- 
cord. The circumstances in which defen- 
dants Nos. 1 to 4 were impleaded in the 
mortgage suit are not brought on the 
record. It is, therefore, impossible for 
me to say for certain that Awate could 
know the legal status of defendants Nos. 
2 and 3 because they were impleaded in 
the mortgage suit. Even assuming, there- 
fore, that this is a piece of conduct which 
spells a contract.to the contrary, though 

am quite doubtful about this also, 
there is no basis for holding that Awate 
had become aware of the status of de- 
fendants Nos, 2 and 3 on‘the land mere- 
ly by virtue of their having been added 
as co-defendants in the said suit, 


22, Nextly Mr. Ghaisas contended that 
the legality of the transaction of sub- 
letting by defendant No. 1 to defendants 
Nos, 2 and 3 must be deemed to have 
been accepted by the plaintiff, if we 
peruse the contents of paras 7 and 8 of 
the notice dated 30-11-1961 given by the 
plaintiff to the relevant defendants ter- 
minating the tenancy. At the end of 
para No. 7 of the said notice it is stated 

i ) 


as follows :— 


“Nos. 6, 7`and 8 out of you have en- 
tered into a transaction of purchase with 
Nos. 2 and 3 out of you on 6-12-1956. 
The said transaction was entered into 
while the Special Darkhast No, 89/52 was 
pending.’ It appears that Nos, 2, 3, 4, 
5, 6, 7 and 8 out of you have acquired the 
right of sub-tenant of No, 1 of you.” 
In paragraph 8 of. the said notice it is 
stated again that rights acquired by Nos. . 
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2, 3, 4, 5, 6, 7 and 8 of you as sub- 
tenants or- assignees of defendant No. 1 
have been extinguished. From these 
averments in- the notice inference is 
sought to-be drawn by Mr. Ghaisas that 
the sub-tenancy of these defendants Nos. 
2 and 3 and assignment in favour of de- 
fendants Nos. 6, 7 and 8 has been ac- 
cepted or acquiesced in by the plaintiff 
himself. Unfortunately for Mr. Ghaisas 
there is no basis for such a contention 
either in the pleadings or in the issues. 
It is nobody’s case that if Awate had not 
recognised defendants Nôs. 2 and 3 as 
his valid and lawful sub-tenants, the 
plaintiff had accepted them as such ław- 
ful sub-tenants. In this connection we 
have to bear in mind the position of the 
„person who was actually dealing with 
'the property on behalf of the plaintiff. 
It is to be noted that plaintiff Vaidya had 
become a lunatic and the Nazar of the 
Court was appointed to look after his 
property by the Court of Ward, Mr. 
Rane contends, with quite some force, 
that this Nazar could have no personal 
information about the nature of the 
Tights of defendants inter se, far less 
could he know the rights of the defen- 
dants vis-a-vis Awate. A ‘correct state- 
ment is made in para 7 of the notice thal 
defendants Nos, 2 to 8 ‘appear’ to have 
become the sub-tenants of defendant 
No. 1. Such a statement cannot be spelt 
out to be an admission or acquiescence 
on the part of the plaintiff. As a matter 
of fact in the self-same notice it is stated 
that all the said transactions of sublet- 
ting are not binding upon the plaintiff. 
In paras 3 to 5 of the said notice refer- 
ence is made to the various transactions 
of sub-lease, assignment etc. amongst 
the defendants inter se and in para § 
of the notice, it is specifically made 
clear that the transactions mentioned in 
paras 3 to 5 above are not binding upon 
the plaintiff. Mr. Rane was right in 
contending that in view of this specific 
averment and in view of the fact thal 
such a contention is being raised for the 
first time in these proceedings in _ this 
Court, the contending respondents are 
not entitled to urge the same before this 
Court, 


_23, It may be mentioned here that in 
paragraph 9 of the plaint, the plaintiff 
has specifically averred that the transac- 
tions of sub-lease entered into by defen- 
dant No. 1 were illegal. It is significant 
that in reply to this averment in the 
plaint, it is not contended by any of the 
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contesting defendants that the plaintiff 
had himself accepted the said sub- 
tenants as lawful sub-tenants in respect 
of the suit premises. 


24, I have already referred to the con- 


tention of Mr. Ghaisas relating to the 
conduct of Awate in conniving at or ac- 
quiescing in the sub-tenancy of defen- 
dants Nos. 2 and 3. In furtherance of 


the said contention Mr. Ghaisas contend- 


ed that the plaintiff who claims through 
Awate was estopped from questioning 
the legality of the sub-tenancy of defen- 
dants Nos, 2 and 3 or of defendants Nos. 
6 to 8. In support of his contention Mr. 
Ghaisas placed reliance upon para 15 of 
the written statement of defendants Nos. 
6 to 8, Ex, 74. A contention was raised 
in the said paragraph that the plaintiff 
is raising this dispute after the defen- 
dants had constructed structures on the 
suit site in good faith and that too after 
a lapse of a number of years. This was 
held out to be the basis for plea of es- 
toppel. It is noteworthy that’'as many 
as 56 effective issues have been framed 
by the learned trial Judge and even then 
no issue on this scantily founded plea of 
estoppel is invited by any of the defen- 
dants. 


25. But apart from. this objection, 
even on merits it is very difficult. to find 
any basis for any such plea of estoppel 
Mr. Ghaisas sought to place reliance in 
this behalf on the judgment of the Ap- 
peal -Court in Norman v. Simgson, (1946) 
1 KB 158. It has been observed there 
as follows: 


“Where, therefore, a tenant, in’ brenk 
of the terms of his tenancy, sublet pre- 
mises to which the Act applied without 
first obtaining the consent of the land- 
lord who, however, continued to accept 
rent with knowledge of the breach and 
so waived his right to forfeit the lease, 
and the sub-tenant, on determination of 
the head-lease by due notice, ` accepted 
by the head-tenant, claimed the right to 
hold over as statutory tenant :— 


Held that there being no right of re- 


entry in the landlord, at the time of the 
determination of the head-tenancy, the 


- sub-tenant was entitled to the protection 


of sub-sec. (3) of S. 15”, 

I have already pointed out that far 
from there being any evidence of ac- 
ceptance of rent by Awate from defen- 
dant No. 1 after the transaction of the 
sub-lease, the evidence on record shows 
that no rent was paid by defendant No. f 


k 


s 


test 


to Awate at all, The very -basis. of this 
ruling, therefore, precludes Mr, Ghaisas 
-in the instant case from invoking the 
plea of estoppel This contention of Mr. 
Ghaisas must, therefore, fail, - 


26. Mr. Ghaisas thereafter sought to 
place reliance upon the evidence of 
Shankar Awate son of the original 
lessor, who was the Power of Attorney 
Holder of his father and he was examin- 
ed as a witness on behalf of the plaintiff. 
However, nothing in his evidence could 
be elicited to show that Awate, the father 
of the witness, had entered into an 
agreement to the contrary with defen- 
dant Nó. 1 on the strength of which de- 
fendant No. 1 could sublet the suit pre- 
mises to- defendants Nos, 2 to 3. As a 
matter of fact the said witness Shankar 
states that defendant No; 1 himself con- 
structed the shops on the suit site. It, 
therefore, follows that he does not even 
know that defendants Nos, 2 and 3 were 
the sub-tenants. Admittedly defendants 
Nos. 2 and 3 had constructed the shops 
in question on the open site. But this 
witness does not even know that defen- 
dants Nos. 2 and 3 had constructed the 
' shops, He says that defendant No, 1 
had himself constructed the shops, This 
shows that Awate. was all the time in 
the dark about the legal position of de- 


fendants Nos, 2 and 3. Further it has 
come from his evidence that defendant 
No. 1 -never paid rent to Awate. The 


inference about acquiescence by accep- 
tance of rent must, therefore, be ruled 
out. Reliance was sought to be placed 
upon some stray sentences of the said 
witness Shankar that rent was accepted 
by the witness from defendant No 4, 
who also was a sub-tenant of defendant 
No. 2. But Mr. Rane ‘pointed out -that 
this defendant No, 4 was a tenant, in 
respect of the same premises before the 
year 1949, that. is to say, even before 
the lease, Ex, 183, was executed by 
Awate in favour of defendant No. 1. 
- Evidently reference to acceptance of 
rent by Awate from defendant No, 4 is 
the reference to the rent payable by 
defendant’ No. 4 to Awate before, the 
transaction of the lease, Ex,’ 183. In any 
event, there is a settlement between 
the plaintiff on the one hand and defen- 
dants Nos. 4 and 5 on the other so far 
as the portion: in occupation of defen- 
dant No. 4 is concerned. Defendants 
Nos, 2, 3 and 6 to 8 and also defendants 
Nos. 9 and 11 have not even cross-ex- 
amined this witness when he stated that 
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he did not know defendants Nos. 2 and 
3 as “‘sub-tenants ` and that no rent was 
paid by defendant No. 1 to Awate, In 
this view of things, the stray ‘sentences 
from the evidence of this witness Shan- 
kar could be of no avail to the contesting 
defendants.: i l 


27. Nextly Mr. Ghaisas invited mý 
attention to certaiù statements made by 
the said witness Shankar Awate in his 
examination-~in-chief. The said witness 
Shankar stated in his examination-in- 
chief that defendant No. 1 had sublet a 
part of the suit property to defendants 
Nos. 2 and 3. Reliance is sought to be 
placed upon this statement by Mr. Ghai- 
sas to contend that this sub-tenancy 
was created by defendant No, 1'in favour 
‘of defendants Nos, 2 and 3 with the 
knowledge and consent of Awate. I am 
afraid there is no basis for such a con- 
tention in the evidence of Awate. The 
witness has nof been cross-examined by 
any of the contesting defendants to eli- 
cit from him an admission either that 
this sub-tenancy was known te Awate 
during his lifetime or further thai he 
had consented to the same, or even that 
he had no objection to the same, We 
have seen that none of them was paying 
any rent to Awate at all. He had very 
good reason to file a suit against defen- 
dant No. 1 and the persons in occupation 
But there was 
a mortgage suit pending against him and 
that was the reason why, presumably, 
he had no interest in the suit premises. 
As a matter of fact, the suit premises 
were subsequently sold and they were 
purchased by the mortgagee himself, In 
all these circumstances it is difficult 
to hold that there is any positive evi-~ 
dence on record showing that Awate 
had consented to defendant No. 1 hav- 
ing sublet the premises to defendants 
Nos. 2 and 3, í 


28. The last contention raised on be- 
half of the contesting defendants in 
‘reply to the plea of unlawful’ sublett- 
ing is that the cause of action for evic- 
tion of defendants Nos. 2 to 8 arose be- 
fore the present plaintiff became the 
owner in respect of the suit property on 
1-10-1957. The unlawful sub-tenancy 
had been executed by defendant No, I 
in-favour of defendants Nos, 2 and 3 
long before that date. The unlawful 
assignment by defendants Nos, 2 and 3 
in favour of defendants Nos, 6 to 8 had 
been completed and possession had been 
parted with long before that date. Rely- 
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ing upon the judgment of this Court in 
Shantinath v. Rajmal, 1979 MLJ 229: (AIR 
. 1979 Bom 269), it was contended that 
the plaintiff was not entitled to get evic- 
tion decree against any of the defendants 
on the ground of unlawful sub-tenancy. 
This is what is stated by the learned 
single Judge of this Court while deliver- 
ing the said judgment ;— ~ 
“There is nothing in the 
which would indicate that the legisla- 
ture intended that: in cases where a 
cause of action, which was never taken 
advantage of ‘ by ‘the landlord, could 
_enure to the benefit of the purchaser 
and the purchaser ‘should be able to 
base an action for ejectment on the. basis 
of the alleged violation of the provi- 
sions of Section 13 (1) before the pre- 
mises were transferred by the original 
landlord to the purchaser”, 
Relying upon these observations it is 
contended’ that the cause of action for 
obtaining eviction decree against these 
defendants atcrued in . favour of said 
Awate long before 1-10-1958, then the 
property was purchased by the present 


plaintiff. Jf the cause of action is an- 


terior to that date, it cannot enure to 
the benefit of the 
Hence the suit for eviction on the cause 
of action on the ground of unlawful 
sub-tenancy is not maintainable at the 
instance of the present plain‘ ff, This is 
the sum and substance of the contention 
that is being urged on behalf of the con- 
tending respondents, 


29. In answer to this plea Mr, Rane 
contended that there were a number of 
aspects of this question which have re- 
mained unexamined by this Court while 
delivering the said judgment, Mr, Rane 
contended that: the entire judgment pro- 
ceeds upon the assumption that as pet 
the’ definition of the word ‘landlord’ 
contained in the Rent Act, the successor- 
in-interest of the landlord is not includ- 
ed in the concept of landlord, Mr, Rane 
. invited my attention to the following 
observations in Shantinath’s case (supra) 

“The question which arises is whe- 
ther a cause of action which has accrued 
in favour of the  predecessor-in-title of 
a landlord for the time being can be 
availed of by the purchaser of the suit 
property. The definition of the word 
‘landiord’ is not framed as an inclusive 
definition so as to include the successor- 
jn-interest of a landlord. On the other 
hand, the definition used the words ‘for 
the time being’,” : 
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Mr. Rane invited my attention to the 
definition of the word ‘landlord’ con- 
tained in Section 5 sub-section (3) of 
the Rent Act and pointed out that ‘land- 
lord’ means not only any person -who i9 
for the time being, receiving or entitled 
to receive rent, but “includes any person 
not being a tenant who from time to 
time derives title under the landlord”. 
Relying upon this provision, Mr, Rane 
contends that if this portion of the de- 
finition of ‘landlord’: was brought to the 
notice of the Court, the Court might not 


-have taken the view which it has taken 


while delivering the judgment, Mr. 
Rane also invited my attention to certain 
other authorities which: indicated that a 
contrary view would be a better view, 
I cannot but -feel that there is quite 
some substance in the argument of Mr. 
Rane and if this-petition could not be 
decided without resolving this question,- I 
would certainly. have referred this matter 
to a Division Bench. Fortunately, how- 
ever, the next line of argument adopted 
by Mr. Rane in this behalf obviates the 
necessity of referring this matter to a 
Division Bench. Mr, Rane pointed out 
that assuming that there was no subsist- 
ing cause of action for the plaintiff to - 
file a suit against defendant No. 1 who, ` 
after all; is the main person who has in- 


‘curred the liability under Sec, 13 (1) (e) 


of the Act, that fact would not confer . 
any valid title of lawful sub-tenancy 
upon defendants Nos. 2 and 3. In any 
event that fact wod not make’ the pre- 
sent assignees Nos, 6 to 8 valid assignees 
within the contemplation of the Rent 


` Act, The fact that the plaintiff could not 


avail of cause of action available against 
defendant No. 1 under Section 13 (1) (e) 
of the Rent Act does not mean that vis- 
a-vis the plaintiff, defendants Nos, 2 to 
8 were not just trespassers, The illegal 
sub-tenancy or assignment held by de- 
fendants Nos. 2 and 3 or defendants Nos, 6 
to 8 does not convert itself into e lawful 
sub-tenancy or lawful assignment merely 
because the plaintiff's cause of action 
against the original tenant, defendant No. 
1 had vanished. If Awate himself had 


-filed a suit against defendants Nos, 2 to ` 


8 for possession, it would be asuit on the 
evident basis that defendants Nos, 2 to 8 
were rank trespassers so far as he was 
concerned, In this connection it is note- 


worthy that defendant No. 1 himself is 


‘not at all in possession of the Iand, Even 


defendants Nos, 2 and 3 are not in pos- 
session, Persons in possession are defen- 
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dants Nos, 6 to 8 and other defendants 
who are tenants in respect of the. struc- 
ture on the suit site. The fact that the 
cause of action against defendant No. 1 
has vanished; is,. therefore, of no legal 
consequence so far as the plaintiff's case 
against defendants Nos. 2 to 8 is con- 
cerned, This objection raised on behalf 
of the contending respondents must, 
therefore, also be rejected. 


30. The next contention of Mr. Rane 
which needs to be examined is conten- 
tion (a) mentioned above. He contended 
that all the defendants had committed 
default in payment of rent which was 


for a period exceeding six months, the 


rent was payable by month and hence 
the provisions of Section 12 (8) (a) of the 
Rent Act came into play. A decree for 
possession on the ground of non-pay- 
ment of rent under Section 12 (3) (a) 
against all the defendants must follow. 
In this connection he invited my atten- 
tion to the fact that the requisite notice 


under Section 12: (2) of the Rent Act was. 


given by the plaintiff to all the defen- 
dants, 


31. I must mention here that if Mr. 
Rane is raising this contention as an al- 
ternative contention independent of the 
contention regarding unlawful sub-ten- 
ancy, it may be possible’ to hold 

` that the contention’ is not correct. It 
appears that the view of the lower Ap- 
pellate Court in this connection is based 
upon irrefutable logic. When it is con- 
tended that this point is independent of 
the first point, what is postulated is 
that defendants Nos. 2 to 8 were lawful 


sub-tenants of defendant No. 1. If that ` 


was so, under the provisions. of Sec, 14 
of the "Rent Act upon the determinatior 
of the ‘tenancy of defendant No. 1, de- 
fendants Nos, 2 to 8-or such of them as 
were in possession. of the ‘suit premises 
would bécome direct tenants of the plaint- 
iffs, The question is what is the point 
of time from. which they would become 
such direct tenants. If they became 
direct tenants after the notice of de- 


mand made by the plaintiff dated 30-11- 


1961, then obviously a further notice 
under Section 12 (2) of the Rent Act 
would be necessary before a suit 


for eviction could be filed against them 


on the ground of non-payment of rent’ 


Admittedly no such notice has been 
given by the plaintiff to any of the de- 
fendants after 30-11-1961! Hence, in 


ease the relevant defendants had become. 


direct tenants after 30-11-1961 the plain- 
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tiff can be said to be having no cause of 
action to file a suit against them under 
‘Section..12: (3) (a) of the Rent Act, 


: 32. On the other hand,-if this defen- 
dant No., 2 onwards had become direct 
tenant in’ respect of the suit premises of 
the plaintiff. before 30-11-1961, evidently 
the notice dated 30-11-1961, would con- 
stitute the requisite notice contemplated 
by Section 12 (2) of the Rent. Act. In 
that event the present suit against 
them for eviction on the ground of non- 
payment of rent would be perfectly com- 
petent ‘under Section 12. (3) {ay of the 
Rent Act. The point of time as to when 
defendant No. 2 onwards became direct 
tenants of the plaintiff is, therefore, of 
crucial importance, so far as this sspeot 
of the matter is concerned, ; 


33. Unfortunately for Mr. Rane this 
question is no longer res integra. It has 
been held by the Supreme Court in Hira- 
lal v.. Kasturbhai, AIR 1967 SC 1853, 
that, merely upon the termination of the 
contractual tenancy of tenant, his ten- 
ancy cannot be said to have been deter- 
mined within the contemplation of Sec- 
‘tion 14 of the Rent Act. This is what 
the Supreme Court has observed in this 
connection: 


“The interest of a tenant who for pur- 
poses of Section 14 is a contractual 
tenant comes to an end completely only 
when he is not only no longer a con- 
tractual tenant but also when he has lost. 
the ‘right to remain in possession which 
Section 12 has given to him and is no 
longer even a statutory tenant. In other 
words, Section 14 would come into play 
in favour of the sub-tenant only after 
the tenancy of the contractual tenants 
has been determined by notice and the 
contractual tenant has been ordered to 
be ejected under Section 28 on any of 
the grounds in Section 12 or Sec, 13. 
Till that event happens or till he gives 
up the tenancy himself the interest of a 
tenant who may be contractual tenant, 
for purposes of Section 14, cannot be 
said to have determined i. e., come to 
an end completely in order to give rise 
to. a tenancy between the pre-existing | 
sub-tenant and the landlord.” | 
But Mr. Rane contended that defendant 


‘No, 1 was not in possession of the sut 


premises at all and hence the above 
mentioned Supreme Court ruling would 
not apply. I am afraid this would. be 
over-simplification of the question. The 
fact that defendant No, 1 is not in pos- 
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session, in the sense that the possession 
is that of. his sub-tenant, does not mean 
that his tenancy stands determined with- 
in the contemplation of the dictum of 
law laid down by the Supreine Court. 
In this view of things it follows that 
until the decree was passed by the Civil 
Court in the present suit, no question 
arose for tenancy of defendant No, 1, 
being effectively determined within tha 


contemplation of the Rent Act. It is 
only on determination thereof that the 
sub-tenants would become direct ten- 


ants and it is only after that the land- 
lord can give them a notice under Sec- 
tion 12 (2) of the Rent Act calling upon 
them to pay all the arrears of rent, No 
cause of action would accrue in favour 
of the plaintiff before such an eventu- 
ality. Suit by the plaintiff against de- 
fendant No. 2 onwards on the ground of 
arrears of rent is, therefore, misconceiv- 


ed. 


34. This brings me to Mr.” Rane’s 
second contention. He contends that 
defendant No. 1 has not filed any appeal 
against the decree passed against mmm. 
Defendants Nos, 2 to 22 claim through 
him. Hence they had no locus to file 
the appeals which were entertained and 
allowed by the lower Court. 


34A. To my mind this argument is 
misconceived, Defendants No. 6 onwards 
have not come on the suit premises 
subsequent to the filing of the suit. 
“Whatever right they had vis-a-vis the 
suit premises was a right anterior to the 
present lis, They contend that they 
were in-lawful possession. If so they 
are entitled to protect their possession. 
Defendants Nos. 2 and 3 are not in 
possession at all, No question therefore 
arises about they wanting to protect their 
possession or interest by filing an appeal. 
But their failure to file an appeal could 
not result in such a position that the 
persons in possession are required to be 
visited with the penalty on that account. 
This contention of Mr. Rane, therefore, 
must fail í ; 

35. I have dealt above with the argu- 
ments of Mr. Ghaisas. They were part 
of his first line of reasoning. His second 
line of reasoning was that the lease in 
question was not governed by the Ren! 
Act at all. He contended that it was 
governed by the T. P, Act. He particu- 
larly relied upon the provisions in the 
lease-deed, Ex. 183, providing that : 
“‘{a). the’ rent agreed: was Rs, 1500/- 
per annum, 
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_ (b)- there was a default clause in the- 
event of tenant having committed default 
in the payment of rent for three years, 
Having regard to these provisions Mr. 
Ghaisas contends that it was necessary 
for the Court to comply with the provi- 
sions of Section 114 of the T, P, Act and 
to give an opportunity to the tenant to 
get relief against forfeiture under the 
said Section 114 f 


36. In the first place such a contention 
is no answer to thẹ plea relating to un- 
lawful subletting. A relief against for- 
feiture on the ground of non-payment ot 
rent'may or may not be available to 
him when the tenant pays rent in the 
Court. But his act of unlawful sub- 
tenancy cannot be undone by payment 
of rent. But apart from tlve position. 
it is to be noted that there is mainfest 
conflict between the provisions of Sec- 
tion 12 (3) (a) of the Rent Act and Sec- 
tion 114 of the Transfer of Property Act. 
It can hardly be doubted that the rent 
was payable by month, Mr. Ghaisas 


‘made a faint attempt to contend that the 


rent was not payable by month, thal il 
was payable by year but that it was 
only a facility afforded to the tenant to 
pay by instalment every month. In the 
first instant, I may mention that Mr. 
Paranjpe, who appeared for these respon- 
dents at one stage, specifically contend- 
ed before me that the rent was payable 
by month. But apart from such conces- 
sion, the plain reading of —lease-deed, 
Ex, 183, puts it beyond any pale of 
doubt that under the agreement between 
the parties rent was payable by month 
and not per year. Condition No, 2 in 
said lease-deed is quite unequivocal ir 
this behalf, It states as follows :-—~ 


“The rent of the suit premises Rupees 
1500/- per year will be paid at the rate 
of Rs, 125/- per month and will be paid 
month by month, and we -will take 
receipt for the same.” 

Even the learned trial Judge has record-.. 
ed an unequivocal finding in this behalf 
that the rent was payable per month 
There is no dispute before me that the 
rent was in fact payable by month and 
that rent fell in arrears exceeding six 
months. The provision of Section 12 (3) 
(a), therefore, directly applies and the 
said Section 12 (a) makes it clear that in 
the event when the rent is in arrears 
for a period exceeding six months, a 
decree for eviction shall be passed aga- 
inst the tenant. There can hardly be 
two opinions ‘on the question that ben. 
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tween the Transfer of Property Act and 
the Rent Act, the Rent Act is the speci- 
fic legislation and when there is a con- 
flict between general statute and speci-. 
fic statute, the specific statute must pre- 
vail. It is, therefore, inarguable that the 
provisions of Section 12 (3) (a) have an 
overriding effect on the provisions of 
Section 114 of the Transfer of Property 
Act. The contention of Mr. Ghaisas in 
this connection must, therefore, also fail. 


37. The only question then that re- 
mains is the one relating to the liability 
of defendant No, 9 onwards for a 
decree for eviction in favour of the 
plaintiff. The trial Court had taken the 
view that a decree passed against defen- 
dant No. 1 was automatically executable 
against all the defendants. The view no 
doubt is an extreme view not justified 
by the provisions of the Rent Act, The 
view taken by the learned Assistant 
Judge is that all the remaining defen- 
dants, i. e., defendants Nos. 9 to 22, 
who are tenants or owners in respect of 
the. structures only, must be deemed to 
be the sub-tenants in respect of the land. 
He has held that upon determination of 
the tenancy of defendant No, 1 they 
have become the direct tenants of the 
plaintiff-landlord and since no notice 
under Section 12 (2) is received by them 


from the  plaintiff-landlord demanding 
all- the arrears of rent no decree for 
eviction against them can be passed 


directing them to remove the structures 
and to hand over vacant and peaceful 
possession of the land to the plaintiff. 


37A. I may mention here that no 
arguments were advanced on behalf of 
any of the defendants to support the 
said view and reasoning of the learned 
Judge. All the same, since I am setting 
aside the judgment of the Court below, 
it is necessary for me to state the rea- 
sons why I cannot accept his reasoning 
in this behalf. f 


37B. To my mind the conclusion ar- 
rived at by the learned Judge cannot be 
sustained. No doubt the learned Judge 
has relied upon the judgment of the 
learned single Judge of this Court 
(Bhasme, J.) dated 10th March, 1970, 
given in Spl. C. A, Mo. 1191 of 1967 in 
support of his reasoning. But as against 
the reasoning adopted by Bhasme, J., in 
his judgment I have before me a 
judgment of another learned single 
Judge of this Court (Vaidya, J.) in 
Vasant Ramchandra v. Narayanibai, 75 
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Bom LR 24:(AIR 1973 Bom 214), in 


. which it has been held that tenants of 


the structure belonging to a tenant of 
the land do not automatically become 
sub-tenants of the owner of the land. 
While delivering this judgment Vaidya, 
J., has in fact relied upon a judgment ot 
a Division Bench of this Court consist- 
ing of Patel and K. K. Desai, JJ. D/- 21st 
November, 1962, in-C, R. A. No, 1511 of 
1960. : . 

37C. I may mention. here that the 
above mentioned judgment of Bhasme, 
J., refers to the said judgment of the 
Division Bench. I have found it rather 
difficult to see as to how the said judg- 
ment of the Bench could have been dis- 
tinguished by the learned single Judge, 
and as to how he could have held that 
any tenant of the super-structure belong- 
ing to the’ tenant of the land auto- 
matically becomes the sub-tenant of 
the owner of the land, in spite of the 
said Division Bench judgment, The Divi- 
sion Bench judgment has clearly held 
that the doctrine of dual ownership has 
been recognised in India and that in 
every case where the owner of the land 
leases the same to another person who 
constructs structure upon the land and 
lets itout to his own tenants. the 
tenants of the structure do not automa- 
tically become the sub-tenants of the 
owner of the land, but must be deemed 
to have been given licence in respect of 
the land. As observed by Vaidya, J. in 
the said Sharma’s Case (AIR 1973 Bom 
214) (supra), the said Division Bench 
ruling cannot but be binding upon a 
single Judge of this Court. 

38. But apart from this position re- 
garding judicial discipline. I must state 
with great respect to the learned Judge 
that on principles I am unable to agree 
with the reasoning of Bhasme, J, finding 
place in his said Judgment. 

38A, In normal circumstances I would 
have referred this question to a Divi- 
sion Bench, but this’ litigation is pending 
hearing in this court for a very long time. 
Parties are numerous and the financial 
position at least of the present peti- 
tioner has become extremely precarious. 
The original plaintiff was a lunatic. The 
suit had to be filed by the Nazar of the 
Court. It has undergone a number of 
vicissitudes. Even in this Court after the 
writ petition was admitted and Rule was 
issued, the petition went before a num- 
ber of Courts for final hearing: but for 
some reason or the other it remained 
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undecided. I am told that even after 
the hearing went on for quite some time 
the learned Judge hearing it had to 
adjourn the same with a direction that 
it should not be treated as a part heard 
matter, In this view of things and ip 
view of the fact that my view on this 
aspect of the law is fortified by a judg- 
ment of the Division Bench of this Court, 
I feel justified in examining the correct~- 
ness of the view of Bhasme, J. 


39. At first blush the question ap- 
pears to be quite simple; but it has got 
to be answered in the context of two 
legal positions; 

(i) that the doctrine of dual owner- 
ship is recognised in India meaning 
thereby that there is no presumption 
that the owner of the land is also the 
owner of the structure standing on the 
und, ‘A’ is the owner of the land. He 
may let out the same to ‘B’, ‘B’ may 
construct a.structure on the same and 
let out the same to 'C’. ‘A’ the owner 
of the land does not automatically be- 
come the owner of the structure con- 
structed by ‘B’; and that there are rent 
restriction laws in India, most of which 
prohibit tenant subletting the premises 
let out to him. In any event this is the 
position which obtains in the cities of 
Maharashtra under the Bombay Rent 
Act. 

40. The answer to the question as to 
whether 'C’ who is the tenant of the 
structure, automatically becomes tenant 
of 'A’, the owner of the land, has got to 
be decided in the context of these twe 
legal positions, 

The question can be decided ; 

(a) in the light of authorities, and 

(b) by discussion of first principles, 


40A. Firstly I will deal with the au- 
thorities having bearing- upon this ques- 
tion. The first authority is the judg- 
ment of the Division Bench decided by 
Patel and K. K. Desai, JJ., in S. R 
` Shetty v. P. N. Kulabawala, C. R. A 
No. 1511 of 1960, decided on 21-11- 
1962, as mentioned above. The facts of 
that case may be briefly stated as fol- 
lows :— 

40B. One Kolabawala was the owner 
of an open plot of land which he let out 
to one Gangawal. Gangawal constructed 
structures on the same, which structures 
were let out by him to S. R. Shetty, pro- 
prietor of Popular Covering Works. 
Kolabawala filed a suit against Gangawal 
for recovery of possession of the plot of 
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land after removal of the structures and 
a decree for recovery of possession was 
passed in that suit against the sad. 
Gangawal. When Kolabawala tried ito 
execute that decree, S. R. Shetty, the 
tenant of the structure, obstructed. The 
contention of the obstructionist was 
that though he was a tenant in respect 
of the superstructure, he was the sub- 
tenant in respect of the land beneath 
the superstructure. He further con- 
tended that upon the eviction decree 
having been passed against Gangawal, 
he, S. R. Shetty, had become direct 
tenant of Kolabawala by virtue of the 
provisions of Section 14 of the Rent Ach 
This contention was negatived by the 
trial Court and the decree of the trial 
Court was confirmed by the Division 
Bench.. In support of the said conten- 
tion of the obstructionist the ruling of 
the Supreme Court in Mrs. Dossibai N. B. 
Jeejeebhoy v. Khemchand Gorumal, 
64 Bom LR 256: (AIR 1966 SC 1939), 
upon, While dealing with 
this argument and contention, the Divi- 
sion: Bench of this Court held that as 
per the ruling of the Supreme Court 
what is held is that the Rent Act applies 
as between a landlord and a tenant 
where the land is let for the purposes of 
a Structure, since, ultimately, that struc- 
ture is intended to be used either for 
residence, business or trade etc. But this 
Court held that merely because the 
Rent Act applies to a lease in respect 
of an open plot of land it did not mean 
that .the tenant: of the structure ipso 
facto became the sub-tenant in respect 
of the same, This is what the Division 
Bench observed in that behalf : 


“It does not, however, decide that if 
after a structure is built. and a tenant 
has been let into it by the original 
tenant, who built the structure, the 
tenant of the structure becomes, only 
for this reason, a sub-tenant of a portion 
of the land. It is almost impossible to 
accept the suggestion and for obvious 
reasons. In the present case,: the struc- 
ture consists only of a ground floor. 
However, there may be cases where the 
structure may consist of several floors, 
and ‘if there are several tenants, one 
sitting on top of another, it will be im- 
possible by any amount of ingenuity for 
any Court to say of what portion of the 
land a particular tenant is a sub-tenant 
In our view, therefore, the learned 
trial Judge was justified in the conclu- 
sion to which he reached”: 
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The practical difficulty quite unneces- 
sarily invited by holding that the ten- 
ant of the structure became automati- 
cally sub-tenant of the tand beneath 


the structure is, therefore, fully high- ° 


lighted by the said judgment of the 
Division Bench. 

41, The next authority is the unre- 
ported judgment of another learned 
single Judge of this Court. That was 
the judgment of Bal, J., given while 
deciding Spl. €. A, No, 1 of 1966 of 2nd 
March, 1966. The facts of the case 
were as follows :-— 

One Rambhai was the owner of a plot 
of land. He let out the said plot of land 
to one Kawarana. Kawarana constructed 
structures on the said plot and those 
structures were let out to various per- 
sons for business. Rambhai obtained a 
decree against Kawarana for the purpose 
of open plot of land but when he tried 
to execute the decree, the seven peti- 
toners who were the tenants in respect 
of the structures obstructed. They con- 
tended inter alia that even though they 
were tenants only in respect of the struc- 
ture, they must be deemed to be the 
sub-tenants in respect of the land and 
they contended that they had become 
direct tenants of Rambhai, the decree~ 
holder, upon final determimation of the 
tenancy of Kavarana. Their contention 
was negatived by the Executing Court 
and hence each of them filed suit against 
Rambhai for a declaration, inter 
alia, that they had become the tenants 
of Rambhai as per the provisions of Sec-. 
tion 14 of the Rent Act and that they 
were entitled to claim protection under 
the provisions of the said Act, All their 
contentions were negatived by the Courts 
below. In the Writ Petition filed in this 
Court, the above contentions were re- 
iterated and in support of the conten- 
tions reliance was placed upon two 
Judgments of this Court: Ram Bhagwan- 
das v. Municipal Corporation of tha 
City of Bombay, AIR 1956 Bom 364, and 
Vinayak Gopal Limaye v. Laxman 
Kashinath Athavale, 58 Bom LR 592: 
(ATR 1957 Bom 94). In cennection with 
the first of the above cases reliance was 
placed upon the following observations 
of Chagla, C. J. : 

“We find it rather difficult to conceive 
how a structure can be transferred 
divorced from the land on which- it 
stands............ dace 

“Now a tenant or a lessee has the right 
fo enjoy property and what Tyaballi 


. sidence and not the open plot. 
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leased to the appellant was not merely 
the right to enjoy the structures but 
also the right to. enjoy the land on which 
the structures stood.” 

“The structures would not have been 

very stable if there was no land un- 
derneath on which they could have 
stood and it is clearly a fantastic pro- 
position to put forward that a tenant 
can have the right to enjoy a structure 
as it were in vacuo without necessarily 
having the right to enjoy the land on 
which the structure stands.” 
So far as the second authority was con- 
cerned, the following observations of the 
Division Bench were relied upon : 

“The right of residence is exercised: 


‘both in regard to the building and with 


regard to the open plot on which the 
building stands. In a sense, the open 
plot and the building constructed on ıt 
are so inextricably joined together, 
that it would be idle to contend that ıt 
is only the building which is used as re- 
The pre- 
mises which are let for residence to the 
actual occupants would, therefore, in- 
clude not only the building, but also the 
land on which the building stands.” 

The examination of the said two auth- 
orities, would readily show that those 
observations were.made by this Court in 
a totally different context. As a matter 


-of fact, Bal, J. has observed in his own 


judgment as follows :— 

“It is true that the question with 
which we are concerned had not arisen 
in any of these cases.” 

In spite of this observation, however, the 
learned Judge seems to have been per- 
suaded to take the view that the above 
two judgments indicated that if the 
structure was let out the land beneath 
the structure must be deemed to have 
been ‘let? out and not merely ‘permitted 
to be -used’. This is what the learned 
Judge observed: 
“In the absence of evidence to the con- 
the reasonable conclusion would 
be that the transaction was of the same 
nature in respect bf both.” 
In other words, the learned Judge was 
of the view that if the tenant of the lend 
let out the structure then the presump- 
tion must be that the land below the 
structure must be deemed to have been 


‘let out by him. This inference was 


sought to be reinforced by him with 
particular reference to the facts before 
him. In this connection he observed as 
follows :— 
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“In the present case there is a further 
circumstance that the evidence of the 
petitioners has remained unchallenged.” 


In this view of the matter, Bal, J. was 
of the view that the tenant of the struc- 
tures must have been the sub-tenant in 
respect of the land beneath the struc- 
tures. Presumably in the light of the 
facts peculiar to that case, it was not 
necessary for him to consider whether 
such a sub-tenant was hit by the provi- 
sions of Section 15 of the Rent Act. He 
held that they were the lawful sub- 
tenants in respect of the land and that, 
hence, they had become the direct 
tenants of Rambhai under Section 14 of 
the Rent Act. 


42. The next judgment is the one 
delivered by Bhasme, J. dated 10th Mar. 
1970 in Special C. A. No, 1191 of 1967 
(Dina Mody v, Malshi Bharmal) upon 
which reliance is placed by the Court 
below, The facts of that case were as 
follows: 


The two plaintiffs were the owners in 
respect of an open plot of land - which 
they had leased on 29-11-1954 to. one 
Khambata for a period of 20 years. 
Khambata put up superstructure on the 
land and let out various portions of the 
same to different tenants. The plaintiffs 
terminated the tenancy of Khambata and 
filed an eviction suit against him on va- 
rious grounds. In that suit, which was 
filed in the year 1960,-a consent decree 
was passed in the year 1962. Under the 
terms of the consent decree Khambata 
relinquished his rights upon the super- 
. structure erected by him. The owner- 
ship of the superstructure vested in the 
plaintiffs as decree-holders, When the 
decree-holders started execution proceed- 
ings for taking possession of the suit land 
after removal of the superstructure, the 
various tenants of the superstructures 
obstructed. In the obstructionist proceed- 
ings the obstructionist contended that 
they were lawful sub-tenants in respect 
of the land upon which the structures 
were standing and that, upon the final 
determination of the tenancy of Kham- 
bata, they had become the direct tenants 


of the decree-holders. They claimed that- 


their sub-tenancy were protected by vir- 
tue of the amending Ordinance, which 
amended Section 15 of the Rent Act with 
effect from 21-5-1939. In this manner 
they claimed protection of their right to 
continue in possession of the structure 
itself, i 
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The learned Judge of the Executing 
Court came to the conclusion that the 
opponents who were tenants of the 
structure were sub-tenants in respect .of 
the land beneath the structure and that 
they had become direct tenants of the 
decree-holder, in view .of the decree 
passed against Khambata. 

In appeal the Appellate Bench held 
that in the absence of evidence to the 
contrary, it must be presumed that 
Khambata had let out not only the 
structure on the land to the tenants but 
even the land beneath the structure to 
them. In the eye of law, therefore, the 
opponents had become direct tenants of 
the plaintiffs decree-holders. The Appel- 
late Bench also took the view that as 
per the consent decree obtained by the 
decree-holders against Khambata the 
decree-holders had become the owners 
of the structure. The Appellate Bench, 
therefore, held that the decree-holders 
were the landlords even of the structures 
of which the opponents were the tenants 
and that, hence the opponents could not 
be made to give up possession of. the 
structures. The appeal filed by the 
decree-holders was, therefore, dismissed 
by the Appellate Bench. l 

In the Spl: C. A. Bhasme, J. disagreed 
with the view of the Appellate Bench 
that merely because the decree~holders 
had become owners of the structures by 
operation of law, the tenants of the 
structures automatically became the ten- 
ants of the decree-holders. 


This necessitated the consideration of 
the question as to whether the tenants 
of the structures were, in the eye of 
law, sub-tenants in respect of the land 
below the structure. The effect of the 
above mentioned ruling of the Supreme 
Court in Mrs. Dossibai Jeejeebhoy’s case 
(AIR 1966 SC 1939) (supra) was also.con- 
sidered by Bhasme, J. The above men- 
tioned judgment of Bal, J. was also con- 
sidered by him, The learned Judge con- 
sidered the effect of the definition of the 
word ‘lease’ in Section 105 of the T. P. 
Act and also of the words ‘immovable 
property’ in Section 3 of the same, Con- 
sidering the total effect of all these 
provisions, Bhasme, J. observed that: 

“A building apart from the land on 
which it stands can never be considered 
to be immovable property.” 

According to Bhasme, J. when building 
was let out, immovable property was let 
out and from the very concept of ‘im- 
movable property’ illuminated by the 
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definition of the said words in the Trans- 
fer of Property Act, it follows that 
building could never be let out as im- 
movable property unless the letting out 
was accompanied by land below the 
building. It was argued before him that 
various tenants of the building and of 
the various superstructures could be 
considered to be the licensees in respect 
of the land. This contention was nega- 
tived by the learned Judge by observing 
as follows :-— 

“It is not possible in the absence of 
any evidence to break up the transaction 
in the manner in which Mr, Andhyaru- 
jina suggests that it should be done, It 
is not possible to hold that the several 
occupants were licensees in respect of 
the land and tenants in respect of the 
structure. In fact it is possible to hold 
in the reverse order. The various occu- 
pants can be the sub-tenants in respect 
of the land with the right to occupy the 
structure. In other words, in law they 
¢an be licensees of the structure and 
sub-tenants in respect of the open land. 
In my view, the lower Courts have 
reached a corréct conclusion although on 
different grounds.” : 
Taking this view, Bhasme, J. held that 
the tenants of the structures had become 
direct tenants of the decree-holders 
owners of the land, and were entitled to 
protection of the Rent Act. The decision 
to that effect given by the lower Courts 
were, therefore, confirmed by him. 

43. The last judgment relevant on 
this point.is the judgment of Vaidya, J. 
in Vasant Ramchandra’s case (AIR 1973 
Bom 214) (supra). Jt is unnecessary 
to set out the facts of the case because 
they are similar as those obtaining in 
the earlier three cases mentioned above. 
Owner of the plot of land let out the 
same to a tenant who constructed struc- 
tures on the same which structures were 
let out to various other persons. The 
owner of the plot filed suit against the 
tenant for eviction and in that suit the 
tenants of the structures were implead- 
ed. The tenants of the structure contend- 
ed that they were the sub-tenants of the 
land, that the sub-tenancy was permit- 
ted by the owner of the land and that 
upon the termination of the tenancy of 
the original tenant, all of them had be- 
come the direct tenants of the landowner 
under Section 14 of the Rent Act. 

44. This contention of the tenants of 
the structure was negatived by Vaidya, J. 
No doubt the learned Judge relied main- 
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ly upon the judgment of the Division 
Bench mentioned above. He held that 
he was bound by the judgment. Both 
the above mentioned judgments of Bal, J. 
and Bhasme, J. were brought to his 
notice; but he felt that it was unnecés- 
sary for him to consider the ccrrectness 
of the said judgments in view of the fact 
that he was bound by the view taken by 
the Division Bench. However, the learn- 
ed Judge considered the effect of the 
provisions of Section 60 (a) of the Ease- 
ments Act, though in somewhat different 
context. He held that when the tenant 
of the land lets out the structure to his 
own tenant he grants licence to his own 
tenant for user of the land and since the 
licence was coupled with the transfer, the 
licence was irrevocable under the provi- 
sions of Section 60 (a) of the Easements 
Act. In other words, he held that the 
tenants of the structures held an irrevo- 
cable licence in connection with the land 
from the owner of the structure. For 
the reasons with which I am not direct- 
ly concerned in this judgment, the learn- 
ed Judge also held that even granting of 
such licence by the tenant of the land 
to his own tenants of the structure re- 
sulted in the tenant incurring a liability 
for eviction under Section 13 (1) (e) of 
the Rent Act. 


45. We have to consider the aggregate 
effect of all the above mentioned auth- 
orities for examining the legal position 
in this behalf, 

Before weighing and examining the 
above authorities, it will be -convenient 
at this stage to examine the first princi- 
ples to which the question, in the ulti- 
mate analysis, relates. It is a matter of 
first principles that in India the doctrine 
of dual ownership is recognised. This 
doctrine means that the owner of the 
land is not necessarily presumed to be 
the owner of the structure standing upon 
it. In this respect Indian Law is at 
variance with English Law. In England 
the doctrine of superficies solo cedit is 
recognised, meaning thereby that there 
is a presumption that the owner of the 
land is the owner of the structure on the 
land as well. This question becomes rel- 
evant in the context of the fact that in 
India the owner of the structure is fre- 
quently a lessee in respect of the land 
and the owner of the land has no inter- 
est whatsoever in the structure at all 
The owner of the structure lets out the 
structure to his own tenants. The ques- 
tion then arises as to what is the right 
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of -the ‘tenant of ‘the ‘structure vis-a-vis 
tthe land, 

It will be noticed that this question is 
not ‘peculiar to India alone. Even 
in England similar question arose very 
often. This is so because even though 
there is a presumption under the English 
common law that the owner of the struc- 
ture is the owner of the land as well, it 
was only a rebuttable presumption. 
Quite often the lessee of the land con- 
structed a structure which under the 
agreement with the lessor was not to be- 
long to ‘him (lessor), Quite frequently 
provisions were and are made in the rel- 
evant lease-deed that after the expiry of 
the period of lease of the land, the 
Jessee, who was the owner of the struc- 
ture, would remove the structure and 
restore vacant possession of the land to 
the lessor. ‘Question then arose in Eng- 
Jand as well as in India: what was the 
right of the tenant of the structure. vis- 
a-vis the land upon which the structure 
stands? i 

Evidently unless the tenants of the 
structure had some kind of right vis-a- 
vis the land, they could not enjoy their 
tenancy in the structure at all. Quite 
frequently land admeasures say 100 sq. 
meters and the structure is constructed 
only upon say 75 sq. metres, but the re- 
. maining ‘25 sq. metres of vacant land is 
necessary for the tenants of the struc- 
ture at least for having access to the 
structure if not for any other purpose. 
Moreover when the structure is enjoyed 
by its tenants, evidently the land below 
it is also enjoyed by him. ‘This is one of 
the illustrations as to how a structure 
cannot ‘tbe enjoyed in the absence of some 
kind of right vis-a-vis the land. There 
are many other easily conceivable rea- 
sons for which iit is just impossible to 
enjoy the structure in the absence of 
some kind of right vis-a-vis the land. 

Question is, must that right be of an 
implied tenancy or could it be an im- 
plied licence? Answer to this question 
could be legitimately found in the ex- 
pedient hit upon by the English law as 
well as by the law in India. That ex- 
pedient is to be found in Section 60 of 
the Easements Act and in the common 
law principle that ‘finds place in the cor- 

us juris of England, The English com- 
mon law principle is to be found in the 
leading authority on this point. Wood v. 
Leadbitter, (1845) 13 M&W 838. In the 
said leading case the following passage 
from Thomas v, ‘Sorrel, (1694) Vaughan’s 
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reports 330 (341), has been quoted with 
approval and has been accepted as correct 
exposition of law. It runs as follows :— 
“A dispensation or licence properly 
passeth no interests, nor alters, or trans- 
fers property in anything, but only 
makes an action lawful which without it 
would be unlawful. As a licence to go — 
beyond the seas, to hunt in a man’s park, 
to come into his house are only actions 
which without the licence had been un- 
lawful. But a licence to hunt in a man’s 
park and carry away the deer killed to 
his Own use, to cut down a tree in a 
man’s ground and to carry it away the 
next day after to his own use are 
licences as to the act of hunting and cut- 
ting the tree but as to the carrying away 
of the deer killed and trees cut down are 
grants.” ; 
Licence coupled with grant is a class of 
licence, thus conceived of by the Eng- 
lish Courts and licences of that class are 
held to be irrevocable. A tenant of the 


` structure would become a licensee in re- 


spect of the land on which a structure 
stands and since the licence is coupled 
with the grant, viz. tenancy, the licence 
would be irrevocable so'long as the grant 
is subsisting. This is the sum and sub- 
stance of English Law which is devised 
by the common law courts with a view 
to provide for the situation mentioned 
above. 

46. The Indian Law in this behalf is 
Tocated in Section 60 (a) of the Indian 


. Easements Act. The said Section 60 (a) 


provides as follows: . 

“60 Licence may be revoked by the 
grantor, unless — 

(a) it is coupled with a transfer of pro- 
sae and such a transfer is in force; 
We are here not concerned with cl. (b) 
of the said Section 60. The principle in- 
volved in Section 60 (a) in the abstract 
form may be explained in concrete 
terms with reference to the facts of our 
present case. i 

47. The plaintiff is the owner of the 
land, the land is let out to defendants 
Nos, 1 to 8, defendants Nos, 1 to 8 con- 
structed structures upon the same and 
Jet out those structures to defendants 
Nos, 9 to 22. The lease by defendants 
Nos, 1 to 8 in respect of the structure 
is transfer of property within the mean- 
ing of the said Section ‘60 (a) of the Ease- 
ments Act. From the very nature of 
things defendants Nos. 9 to 22 could not 
enjoy the structure in the absence of 
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some kind of right pertaining to the land 
below the structure, We have seen that 
under the lease given by Awate to de- 
fendant No, 1, there was no right given 
to defendant No, 1 to sub-let the land 
to anyone. But the structure could not 
be enjoyed by anyone unless some right 
was had by them vis-a-vis the land. 
Awate has never prohibited licence to be 
given to anyone in respect of the land. 
It is, therefore, reasonable nay impera- 
tive, to presume that tenants of the 
structure were given licence by defen- 
dants Nos, 1 to 8 in respect of the land 
below the structure. Evidently the 
licence is coupled with transfer of the 
property, viz. the structure, because 
lease of the structure was transfer of 
property. The licence is, therefore, 
coupled with transfer of property with- 
in the contemplation of Section 60 (a) of 
the Easements Act. The licence in re- 
spect of the land thus became irrevo- 
cable meaning thereby that defendants 
Nos, 1 to 8 could not revoke the licence 
given 
defendants Nos, 9 to 22, so long as their 
tenancy in respect of the structure was 
in force, that is to say, was subsisting. 


So long as the structures were in ex- 
istence the tenants of the structure 
would have complete protection under 
the Rent Act vis-a-vis the structures and 
would have complete protection regard- 
ing the use of the land as licensees by 
virtue of Section 60 of the Easements 
Act. If the structures were demolished 
for some reason or the other, it may be 
that the rights of the tenants of the 
structure would extinguish. 


This would mean that once the trans- 
fer in their favour, that is to say, the 
lease in their favour ceased to be in 
force, the licence would vanish, 


48. Viewed in the context of this very 
rational arrangement finding place in the 
body of our general law, it will be per- 
ceived that it is not only unnecessary to 
invoke the principle of implied sub- 
tenancy in such cases, it will be found 
to be dangerous invention. 


-This is so because under the general 
aw sub-tenancy cannot be created with- 
out the implied or express consent of the 
head lessor. In the instant case itself 
we have seen that there was an implied 
embargo upon defendant No. 1 from sub- 
letting the land which was the subject- 
matter of his lease. Under the lease he 
was allowed to construct upon the Jand 
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“and. to let. out the structure. By reason, 
of the implication subletting of the. land 
below the. structure: was. prohibited, This 
apart, it is: common knowledge that ae 
quently the lessor leaves. the land with 
permission to construct upon the same 
but with specific prohibition against sub- 
letting the land. Could it mean in such 
a case that when the tenant of the land 
constructed a multistoreyed building on 
the same, he would. not be entitled to let 
out or sell the portion of the multi- 
storeyed. building to various tenants? If 
the tenants of the structure were deem- 
ed to be the sub-tenants in respect of 
the land such position would be clearly 
illegal and recognition of dual ownership 
in our country would. be meaningless 
and futile. If on the other hand it is re- 
cognised that the tenants, of the struc- 
ture were only the licensees in respect 
of the land below the structure, they 
would get the necessary protection under 
Section 60 of the Easements Act and the 
entire legal question would be rationally 
solved. It, therefore, follows that in- 
voking the principle of sub-tenancy is 
deleterious and harmful; whereas. stick- 
ing to the principle of irrevocable licence 
furnishes a clue for solution to the en- 
tire problem. 

49. On first principles, therefore, the 
preferable view would be that the ten- 
ants of the structure. enjoy irrevocable 
licence in respect of the land. below the 
structure; but. their right vis-a-vis the 
land is. co-extensive. only with their 
right vis-a-vis the structure. If, for any 
reason their right. pertaining to the 
structure vanishes, their right pertaining 
to the land will cease to exist. 

50. A note needs to be added to the 
above discussion. The grant of irrevo- 
cability of the licence is a matter ex- 
clusively between thetenant of the land 
on the one hand and the tenant of the 
structure om the other. It is the tenant 








of the land, who is the licensor and it.. 


is the tenant of the structure who en- 
joys the irrevocability of the licence 
Under the general law, it is. well settled, 
that there is neither a privity of contract 
nor a privity of estate between the 
owner of the land on the one hand and 
the tenant of the structure on. the other. 
This is so for two reasons, Even under 
the general Iaw, there is neither a pri- 
vity of contract nor a privity of estate 
between the head-Jandlord on the one 
hand and the sub-tenant on the other: 
This is so even in respect of cases when 
the premises which are the subject- 
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matter of the lease by the head landlord 
to his tenant and by the tenant to his 
sub-tenant is one and the same. But in 
the case such as’ the present one, the ab- 
sence of privity is all the more high- 
lighted. The premises let out by the 
owner of the land to the tenant of the 
land is something different from the pre- 
mises let out by the tenant of the land 
to the tenant of the structure. This fol- 
lows by virtue of recognition of doctrine 
of dual ownership in India, 


51, A few words by way of checking 
up this view in the light of the recog- 
nised principle of dual ownership and 
the provisions and the scheme of the 
Bombay Rent Act will not be out of 
place here. As stated above, under the 
general law there exists a jural relation- 
ship between the owner of land and his 
tenant. The relationship results from 
privity of contract but it results into 
privity of estate. There exists a similar 
jural relationship between a tenant of 
the land and his own sub-tenant, But 
there exists no jural relationship whatso- 
ever, neither privity of contract nor pri- 
vity of estate between the owner of the 
land on the one hand and the sub-tenant 


of his tenant on the other. This is the 
position under the general law in re- 
spect of the same premises. It will be 


all the more so in the case of premises 
which are distinct when owner of the 
land lets out to a tenant and the tenant 
constructs a structure upon the same. 
The land and the structures are two dis- 
tinct premises and distinct ownership 
vested in two distinct persons. If it was 
to be held that under the general law 
the tenant of the structure was sub-ten- 
ant of the land, it would be irrational 
anomaly transplanted upon our basic 
juridical concept. 


52, The Rent Act to certain extent 
thus makes an inroad upon the..establish- 
ed juridical concept mentioned above. 
There is neither privity of contract nor 
privity of estate between the head land- 
lord on the one hand and the sub-tenant 
on the other. Section 14 of the Rent Act 
carves an exception to this rule on the 
happening of certain events. Upon com- 
plete determination of the tenancy of 
the main tenant the sub-tenant becomes 
a direct tenant of the landlord. But it 
is to be noted that even this exception 
does not come into play at all until the 
tenancy has come to an end completely, 


that is to say, until a decree for posses- - 


sion against him has been passed by the 
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Courts. It is to be noted that till that 
time there exists no juridical relation- 
ship whatsoever between the landlord on 
the one hand and the sub-tenant on the 
other, even though the subject-matter of 
the tenancy are the self-same premises, 
Under Section 14 there is no mention at 
all that a tenant of an entirely different 
premises of the structure, is to become 
sub-tenant in respect of the land mere- 
ly because upon the land the structure 
stands. Under the general law the ten- 
ant of the structure would no- doubt be 
a licensee only in respect of the land. 
There is nothing in the Rent Act which 
has changed this position, 


53. After having considered the ques- 
tion in the light of first principles, let 
me turn to the examination of the auth- 
orities mentioned above. The earliest is 
the judgment delivered ‘by the Division 
Bench. The judgment has quite suc- 
cinctly summarised and laid down the 
legal position. Apart from the fact that 
it- is a Division Bench judgment and, 
hence, it is fully binding on me, with 
great respect, I am of the opinion that 
the principles laid down by the authority 
is one with which I am in complete 
agreement, Unfortunately it has not 
been followed by the two subsequent 
decisions of the two learned single 
Judges, I will, therefore, briefly examine 
the two decisions with a view to point 
out that the effect of the provisions of 
Section 60 (a) of the Easements Act was 
not brought to the notice of the learned 
Judges when the question was argued 
before the Court, which is the reason 
why the two learned Judges have. struck 
a path at variance with the Division 
Bench judgment. 


The decision of Bal, J. is first in point 
To my mind he has held that 
the presumption should be that the ten- 
ant of the structure was given the ten- 
ancy right also in respect of the land 
below the structure. I find it difficult to 
agree with this reasoning. It is now well 
settled that even an open place of land 
is ‘premises’ within the meaning of Sec- 
tion 6 of the Bombay Rent Act, If there 
is a presumption that the tenant of the 
structure is made sub-tenant in respect 
of the land eventually it may mean that 
the tenant of the land is unlawfully sub- 
letting the premises let out to him, viz 
the land, and the result would be that 
he would incur liability for eviction un- 
der Section 13 (1) (e) of the Bombay 
Rent Act. The presumption should al- 
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ways be that the party intended to act 
according to law, not in contravention 
of it. The presumption should be that 
if a thing can be achieved by two me- 
thods — one a legal and another an il- 
legal — the parties will be presumed ‘to 
have intended to follow the legal me- 
thod. In the absence of positive indica- 
tion to show that the intention of the 
tenant was to sublet the land to the 
tenant of the structure the presumption 
should be that he -intended to give only 
a licence to the latter and such an in-. 
tended licence will be irrevocable at -his 
instance by virtue of the operation of 
Section 60 (a) of the Easements Act. 


54, For the purpose of taking a view 
that there is a presumption of sub- 
tenancy in respect of the land, Bal, J. 
has been influenced by thé two decisions 
of this Court, viz. (i) Ram Bhagwandas v. 
Mpl. Corporation of the City of Bombay, 
AIR 1956 Bom 364, and (ii) Vinayak 
Gopal Limaye v. Laxman Kashinath 
Athavale, 58 Bom LR 592 : (AIR 1957 
Bom 94). But as observed by himself 
the question in those cases and the ob- 
servations made in those cases which 
have been relied upon by Bal, J. in his 
judgment were made in a totally differ- 
ent context. The question there was as 
to whether the land upon which a struc- 
ture was constructed which structure was 
to be used for the purpose of residence 
could be considered to be ‘Premises’ 
within the meaning of Section 6 of the 
Bombay Rent Act. It was in that con- 
text that Chagla, C. J. observed that a 
structure could not be. enjoyed without 
the land and if the purpose of the struc- 
ture was residence the purpose of lease of 
the land must also be considered to be 
residence. The question as regards the 
nature of the rights of the tenant of the 
structure was' not even remotely in the 
contemplation of this Court in both the 
said cases. To arrive at a presumption 
of sub-tenancy in respect of the land in 
favour of the tenant of the structure on 
the basis of the said two authorities can- 
not, with great respect, be said to be 
justified, 


55. However, it must be said that in 
the light of the evidence before the 
Court in the case before Bal, J., legiti- 
mate inference could have been drawn 
that the tenants of the structure were 
given rights of sub-tenancy in respect 
of the land below the structure. I have 
already extracted the relevant portion in 
the said judgment from which it is clear 
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that there was eviderice led in that case 
by the tenants of the structure to prove 
that they were given rights of sub- 
tenancy in respect of the land below the 
structure and that evidence had gone un- 
challenged. For the decision given in 
that case, therefore, the presumption of 
sub-tenancy in favour of the tenant of 
the structure was not necessary at all. 
In that sense it can be said that the ob- 
servation of Bal, J. to the effect that 
there was a presumption of sub-tenancy 
in respect of the land in favour of the . 
tenant of the structure was an obiter 
dictum, 


56. Next in point of time is the judg- 
ment of Bhasme, J. which is relied upon 
by the lower Court. On a careful exam- 
ination of the judgment it will be seen 
that the effect and implication of Sec- 
tion 60 (a) of the Easements Act was not 
brought to the notice of the Court at all 
in that case. Moreover, it appears that, 
according to the learned Judge, the ten- 
ants of the structure could not enjoy 
even the structure if there was a pre- 
sumption of sub-tenancy in respect of 
the land in their favour. The learned 


‘Judge proceeded to hold that the struc- 


ture would cease to be immovable pro- 
perty if it did not rest upon the land. 
Jt, therefore, appears that the same fear 
which weighed upon Bal, J. viz, that a 
structure cannot stand in the air, weigh- 
ed upon Bhasme, J. The fact is that the 
structure need not stand in the air al 
all. It rests very much on the land; but 
in view of the provisions of Section 60 
(a) of the Easements Act it is not at all 
necessary to assume that the tenant of 
the structure, which are distinct pre- 
mises, is a sub-tenant of the land below 
the structure. 


It is further observed in the said judg- 
ment as follows :— ‘ 


“It is not possible in the absence of 
any evidence to break up the transac- 
tion in the manner in which 
Mr. Andhyarujina suggests that it 
should be done, It is not pos- 
sible to hold that the several 
occupants were licensees in respect of 
the land and tenants in respect of the 
structure. In fact it is possible to hold 
in the reverse order. The various occu- 
pants can be the sub-tenants in respect 
of the land with the right to occupy the 
structure. In other words, in law they 
can be licensees of the structure and sub- 
tenants in respect of the open land. In 
my view, the lower Courts have reached 
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a correct conclusion although on differ- 
ent grounds,” 

With great respect I cannot agree; If 
is every day occurrence that a licence is 
presumed in favour of person, A man 
walks into a shop for making purchases, 
a person goes to a theatre for witnessing 
a show, a man walks into a hotel for re- 
freshment. A licence is readily assumed 
in favour of all these persons. An entry 
which is initially lawful, gives rise to 
such licence which is presumed in the 
eye of law. It is not at all necessary to 
infer a tenancy in such case, The ten- 
ancy is the result of certain intendment 
between. the parties. The licence may 
result independently of any such intend- 
ment, In the instant case the tenants of 
the structure lawfully enjoyed the struc- 
ture, There can be readily assumed a 
lawful licence in their favour in connec- 
tion with the land below the structure. 


Bhasme, J. felt that no licence could 
be inferred in favour of so many tenants 
-of the structure. As a matter of fact it 
is exactly the other way round. As 
pointed out by the Division Bench in the 


first judgment referred to above, it 


would be an extremely complex question 
of sub-tenancy, -if a multi-storeyed 
building is constructed on a piece of 
Tand; a tenant of the first floor will be 
deemed to be a sub-tenant in respect of 
the land below the building. If there 
are two tenants on the first floor both 
of them will be having sub-tenancies in 
respect of the land. The fenants on the 
second floor will be deemed to be the 
sub-tenants not only in respect of the 
land but also of the first floor. Now, if 
the upper floors are sold by the owner 
of the structure on ownership basis, this 
will mean that the owner of the second 
floor fs the tenant of the owner of the 
first floor, when the owner of the first 
floor never intended to create any such 
tenancy in his favour. The situation 
brought about by concept of sub-tenancy 
will thus lead to anomalous results, The 
entire difficulty can be readily solved by 
invoking the principle of licence and by 
invoking the provisions of Section 60 (a) 
of the Easements Act as regards irrevo- 
cability of it, 

This will be also in consonance with 
the provisions as well as the entire 
scheme of the Bombay Rent Act, This 
will also be in consonance with the well- 
recognised principle of dual ownership 
which is firmly established in India by 
law, 
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57. The last authority which is. a judg- 


_ment of Vaidya, J. need not detain us 


very long. The view taken by Vaidya, J. 
is the same one which is being taken by 
me, although the learned Judge has 
taken the view simply by following the 
Division Bench judgment as mentioned 
above. However, I must make a short 
reference to the reason why he has held 
that even creation of irrevocable licence 
amounts to creating an interest ‘in any 
other manner’ in the land in question 
According to him, creation of irrevoca- 
ble licence amounts to creation of soma 
interest in the premises in some manner 
other than by way of assignment or sub- 
letting and, according to him, creation of 
any such interest is as much proscribed 
by Section 13 (1) (e) of the Rent Act as 
assignment or subletting of the premises, 
This question does not arise directly for 
my consideration in this appeal. No argu- 
ment was advanced before me in connec- 
tion with the same. No argument was 
advanced that grant of irrevocable li- 
cence would equally be proscribed, I have 
my own doubts regarding the correct- 
ness of the approach when it is held 
that the creation of an irrevocable 
licence amounts to creation of interest 
in the premises. However, I express no 
opinion on the same since no arguments 
in that behalf have been advanced þe- 
fore me, 

58, The conclusion, therefore, is that 
the view of the lower appellate Court 
based upon the judgment of Bhasme, J. 
referred to above fo the effect that de- 
fendants Nos. 9 to 22 had a sub-lease in 
their favour in respect of the plot of 
land in question and that their sub-ten- 
ancy is protected by the Ordinance of 
the year 1959 cannot be sustained. The 
decree based upon the same dismissing 
the plaintiffs suit. for possession also, 
therefore, cannot be sustained. It mus? 
be held that the plaintiff has made good 
his case against defendants Nos, 1 to 3 
and 6 to 8 on the ground of unlawful 
subletting and hence the decree for pos- 
session has got to be passed against them. 
A decree for possession will have to be 
passed against respondents Nos, 9~to 22 
because they cannot be said to be hav- 
ing any right vis-a-vis the plot of land 
in question, once a decree for eviction is 
passed against their own landlords, viz. 
defendants Nos, 1 to 3 and 6 to 8, The 
decree passed by the lower Appellate 
Court will have to be set aside and the 
decree passed by the trial Court shall 
have to be restored, 
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59. I now turn to the contentions ac- ` 


tually urged on behalf of defendants 
Nos. 9 to 22 in support of the decree 
passed by the learned Assistant Judge. 


k ® 

Mr. Marathe appearing for some of the 
occupants of the shops sought to place 
reliance upon the provisions of the 
Amendment of the Rent Act which came 
into force with effect from lst February, 
1973. By the said amended Section 15A 
was added to the Rent Act. Mr. Marathe 
contends that even assuming that defen- 
dants Nos. 9 to 22 were mere licensees 
still they have become mere licensees on 
the date of the suit filed by the plaintiff. 
Their status as licensee had converted 
into that of the tenant under Section 15A 
of the Rent Act, He, therefore, says that 
no decree can be passed against defen- 
dants Nos. 9 to 22 having regard to the 
said provision of Section 15A. 


60. To my mind this. contention is 
wholly misconceived, The licensees con- 
templated by Section 15A are those 
whose licence is in respect of a structure 
such as a room. A licensee of a land 
only is not made a protected licensee or 
a deemed tenant by the provisions of 
Section 15A of the Rent Act read with 
S. 5 (11) of the same. But the point is 
that defendants Nos. 9 to 22 were only 
licensees in respect of the land. If they 
were the licensees in respect of any 
room on the land presumably perhaps 
they would have been governed by the 

id S. 15A of the Rent Act. It is difficult 
to hold that a licensee in respect of a 
mere piece of land and that too not ex- 
clusively but jointly with others has 
been made a protected licensee by the 
Rent Act. 


But apart from this fact, the more im- 
portant aspect is that the provisions. of 
Section 15A or Section 5 (11) do not 
have any retrospective operation. There 
is nothing in the Act by virtue of which 
pending proceedings are affected by this 
provision. As a matter of fact, it could 
be said that the licensee who is protect- 
ed under the said Section 15A read with 
the other provisions of the Act is the 
one who has got subsisting licence and 
not one whose licence is terminated. 
When the plaintiff filed the suit against 
defendants Nos. 9 to 22 .and asked for 
possession from them evidently he had 
purported to terminate the licence and 
in the eye of law their licence stood 
terminated. The said contention of Mr. 
Marathe, therefore, cannot be sustained. 
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61, The contention raised by Mr. 
Bhasme should really raise no difficulty 
at all. His contention is that his clients 
respondents Nos. 17, 18, 21, 22, 26 and 
27, who are tenants in respect of some 
of the shops have paid the rent to their 
own landlords and, hence they are pro- 
tected by virtue of general provisions of 
Section 12 (1) of the Rent Act, Difficulty 
is that his cliehts did not see to it that 
the rent that was payable by their own 
landlords to the plaintiff was duly paid 
by them. Whatever that may be defen- 
dants Nos. 9 to 22 cannot have any right 
independent of defendants Nos, 2 to 8 
They are mere licensees in respect of the 
land of which defendants Nos, 1 to 8 
were unlawful sub-tenants, They must 
swim or sail with their own licensors. 
Decreé passed against defendants Nos, 1 
to 8 must, therefore, automatically bind 
defendants Nos, 9 to 22. - 


62. In this view of things I have no 
other alternative but to hold that the 
decree passed by the lower Court dis- 
missing the plaintiffs suit for possession 
was erroneous and illegal. The decree 
-has, therefore, got to be set aside and 
the decree passed by the trial Court has 
got to be restored, 


63. I order accordingly. Rule earlier 
issued is made absolute, but in the cir- 
cumstances of the case there -shall be no 
order as to costs. 


64, I, however, cannot part with this 
judgment without recording my deepest 
sympathy, particularly for defendants 
Nos. 9 to 22, who appeared to be unwary 
purchasers or tenants in respect of the 
structure on the land. Suggestions for 
compromise were made on a number of 
occasions and respondents Nos, § to 22 
had come out with suggestions which ap- 
peared to be quite reasonable and in 
particular in the interest of the present 
petitioners who are the heirs of the ori- 
ginal plaintiff. I am sorry that those 
proposals could not find favour with the 
Counsel for the plaintiff. I hope’ that 
better counsel would prevail at least 
hereafter, 

Order accordingly. 
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R. A. JAHAGIRDAR AND MRS. 
SUJATA V. MANOHAR, JJ. 
Rango Laxman Pingle, Appellant v, 
Kumudini Chandrakant Pethkar and 

others, Respondents. 


Letters Patent Appeals Nos, 53 and 67 
of 1976, D/- 17-1-1980.* 

Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), S. 89 (2) — Suit 
for money claim instituted in 1922 and 
decree also passed in 1922 giving owners 
of mortgaged property right to obtain 
possession of same at end of May 1973 — 
Held as decree was passed prior to com- 
ing into operation of Act, owners were 
entitled, on accrual of right, to execute 
decree by virtue of Section 89 (2). First 
Appeal No, 368 of 1974, D/- 17-2-1975 
(Bom), Reversed. (1957) 59 Bom LR 691, 
Overruled. 

Under Section 89, sub-section (2) (ii), 
any legal proceeding in respect of a right 
which is accrued prior to the commence- 
ment of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948 can be conti- 
nued and disposed of as if the Act had 
not been passed. If in a suit a decree is 
passed prior to the coming into opera- 
tion of the Tenancy Act of 1948 under 
which rights are created in favour of 
one of the parties to the litigation, such 
rights are rights which have accrued to 
the party m question prior to the com- 
ing into operation of the Tenancy Act, 
1948. The application for execution of 
such a decree must be considered as a 
continuation of the original suit which 
was filed and in which the decree ir 
question was obtained, provided that the 
decree had been obtained before the 
coming into operation of the Tenancy 
Act, ATR 1954 Bom 100, (1954) 56 Bom 
LR 638 and (1956) 58 Bom LR 584, Rel. 
on. First Appeal No. 368 of 1974, D/- 
17-2-1975 (Bom), Reversed, (Para 6) 


The distinction sought to be made in 
59 Bom LR 691 between a suit in which 
the plaintiff has initially claimed the 
right which is conferred on him by the 
decree and a suit in which such a right 
is not initially claimed by the plaintiff 
is not warranted. It is not open for a 
court to say that only in a suit where 
the right initially claimed by the plain- 








*Against judgment of single Judge of 
this Court in First Appeal No, 368 of 
1974, D/- 17-2-1975. 
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tiff is confirmed by the decree, will the 
Court treat the execution application of 
that decree as a continuation of the ori- 
ginal suit proceedings. In all cases ir- 
respective of the cause of action pleaded 
in the plaint, an execution proceeding is 
a continuation of the original suit which 
was filed and in which a decree was ob- 
tained which is sought to be executed by 
the execution proceeding. (1957) 59 Bom 
LR 691, Overruled. (Para 6) 


Cases Referred : Chronological Paras 
AIR 1973 SC 2169 

AIR 1967 SC 1793 

(1957) 59 Bom LR 691 
(1956) 58 Bom LR 584 
(1954) 56 Bom LR 638 š 
AIR 1954 Bom 100: 55 Bom LR 663 5, 


K. J. Abhyankar, for Appellant (m 
L. P. A. No. 53 of 1976) and for Respon- 
dent No. 2 (in L. P. A. No. 67 of 1976); 
D. M. Nargolkar for M. S. Nargolkar, 
for Appellant (in L, P. A. No, 67 of 1978), 
C. R. Dalvi (for No. 1) in L. P, A. No. 53 
of 1976 and (for No. 4) in (L. P. A, No. 
67 of 1976), for Respondents, 


s 
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Mrs. MANOHAR, J.:— The appellants 
in the two Letters Patent Appeals are 
the son and grandsons of one Laxman 
Pingle. On or about 2nd March, 1922 a 
Special Civil Suit No. 341 of 1922 was 
filed by Khanderao Mehendale against 
the sons of Laxman Pingle for recovery 
of a sum of about Rs. 18,150/- together 
with interest thereon on the basis of a- 
pro-note, The disputes between the par- 
ties were referred to arbitration, Ulti- 
mately an award was given in this arbi- 
tration pursuant to which a decree in 
terms of the award was passed on 21-3- 
1922. Under the terms of the decree, the 
defendants, that is to say, the sons of 
Laxman Pingle were ordered to pay a 
sum of Rs, 20,000/- to the plaintiff 
Mehendale and in satisfaction of the 
amount, Pingles were directed to deliver 
possession of an immovable property viz. 
Survey No, 15 from Donaje village in 
Haveli Taluka, Poona District to the 
plaintiff decree-holder. It was further 
provided that the plaintiff decree-holder 
would enjoy the property till the end of 
1964 as his own property and he would 
give accounts of the mesne profits to the 
defendants. If he satisfied them that his 
dues were not fully recovered and that 
they still owed some amount to him, he 
was at liberty to retain that property for 
a further period of 8 years. In any case 
by the end of May 1973 irrespective of 
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the question whether the plaintifi’s debt 
had been satisfied or not, the property 
was to be regarded as free from debt and 
the plaintiff Mehendale had to hand over 
possession of the suit property and the 
defendants were directed to take posses- 
sion of the suit property at the end of 
May 1973 in their own right as owners. 
After May 1973 the plaintiff Mehendale 
had no right of any kind over the pro- 
perty in question. Pursuant to this 
decree, the plaintiff in that suit obtained 
possession of the suit property under the 
decree. In 1956 and 1966 Pingales filed 
Darkhasts asking for possession of the 
suit property. But the Darkhasts were 
rejected on the ground that Pingales 
were not entitled to recover possession 
of the suit property from Mehendale un- 
der the decree before 1973. Proceedings 
in respect of these previous Darkhasts 
are not on the record before us. On 
4-6-1973 the appellants took out the pre- 
sent Darkhast for possession of the said 
property in execution of the decree 
which was passed on 21-3-1922, 


2. This application for execution was 
contested originally by one Padmavati. 
Khanderao Mehendale who was the ori- 
ginal plaintiff had died leaving a son 
Balwant who had also died on 20-2-1958. 
Padmavati was the widow of Balwant. 
Padmavati resisted the application for 
execution on the ground that she had 
been the tenant of the suit property 
from her husband Balwant and that 
after the coming into operation of 
the Bombay Tenancy and Agricultural 
Lands Act, 1948 proceedings were taken 
under Section 32G of the Act and she 
was ‘granted a certificate under Sec. 32M 
of the Act recognising her as a deemed 
purchaser of the suit property. She, 
therefore, claimed that under the provi- 
sions of the Bombay Tenancy and Agri- 
cultural Lands Act she was a deemed 
purchaser by virtue of the certificate 
granted to her under Section 32M and 
the decree for possession could not be 
executed against her. During the pen- 
dency of these execution proceedings 
Padmavati has also died and the pro-` 
ceedings are now being defended by 
Kumudini (Respondent No, 1) who is the 
daughter of Padmavati. 


3. The question that arises for our 
consideration is whether the appellants 
are entitled to execute the decree of 
21-3-1922 under which they were given 
a right to obtain possession of the said 
property at the end of May 1973 in view 
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of the fact that Padmavati was recognis- 
ed as a deemed purchaser under Sec- 


tion 32M of the Bombay Tenancy and 
Agricultural Lands Act, 1948, 

4, Before the effect of a certificate 
granted under Section 32M can be con- 
sidered, it is necessary to decide whe- 
ther the provisions of the Bombay Ten- 
ancy and Agricultural Lands Act, 1948 
can be taken into account in considering 
the present application for execution. 
The suit in which the decree was obtain- 
ed was instituted in the year 1922 long 
prior to the coming into operation of the 
Bombay Tenancy and Agricultural Lands 
Act. This suit was in respect of a money 
claim. The decree in terms of the award 
which is passed in this suit is also pass- 


ed on 21st March, 1922 long prior to the 


coming into operation of the Bombay 
Tenancy and Agricultural Lands Act. 
Under this decree certain rights are 
created in favour of the parties, As far 
as the appellants are concerned, under 
the decree they have a right to obtain 
possession of the suit property at the 
end of May 1973. Now can this decretal 
right which the appellants have, be en- 
forced by them by taking out execution 
proceedings after the coming into opera- 
tion of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948? In considering 
this question it is necessary to consider 
the provisions of Section 89, sub-sec, (2) 
of the Bombay Tenancy and Agricultural 
Lands Act. Section 89, sub-section (2), 
of the Act provides as follows: 

“89, (1) xx XxX xx 

(2) But nothing in this Act or any re- 
peal effected thereby — 

(a) shall affect the amendments made 
in Section 59 of the Bombay Land Rev- 
enue Code, 1879, or Sections 6 and 9 of 
the Khoti Settlement Act, 1880, 


(b) shall, save as expressly provided 
in this Act, affect or be deemed to affect, 

(i) any right, title, interest, obligation 
or liability already acquired, accrued or 
incurred before the commencement of 
this: Act, or 

(ii) any legal proceeding or remedy in 
respect of any such right, title, interest, 
obligation or liability or anything done 
or suffered before the commencement of 
this Act, 

and any such proceedings, shall be 
continued and disposed of, as if this Act 
was not passed. 

xx xx XX xx” 

Therefore, under sub-section (2) of Sec- 
tion 89 if any right has accrued to a 
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party before the commencement of the 
Bombay Tenancy and Agricultural Lands 
Act, then, any legal proceedings which 
may have been instituted for the en- 
forcement of that right can be ‘continued 
and disposed of as if the Bombay Ten- 
ancy and Agricultural Lands Act had not 
been passed. There are a number of 
decisions of our High Court in which 
provisions of Section 89, sub-section (2), 
have been construed by this Court. 


5. In the case of Rajesab Wallad 
Imamsab Bagwan v. Harishchandra Hon- 
nawar reported in (1954) 56 Bom LR 638 
Shah, J. (as he then was) has held that 
all pre-existing rights, titles, interests, 
obligations and liabilities which had 
arisen, accrued or had been incurred be- 
fore the commencement of the Act are 
saved from the operation of the Act of 
1948. In this connection, Shah, J. has 
observed as follows at p. 642, 


ETAN But a suit filed in the civil 
Court prior to the date on which the 
Bombay Tenancy and Agricultural Lands 
Act of 1948 came into operation can be 
continued under clause (b) of sub-sec- 
tion (2) of Section 89 as if the Act had 
not been passed. Now, a suit does not 
come to an end merely by the passing 
of a decree therein, It need hardly be 
said that an appeal is a continuation of 
a suit, similarly execution proceedings 
taken for enforcing rights declared by a 
decree in the suit are also a continuation 
of the suit. Therefore, for ascertaining 
whether an execution application lies in 
a Civil Court for relief which. can be 
granted under the Bombay Tenancy and 
Agricultural Lands Act of 1948, only by 
the Mamlatdar, regard must be had to 
the date on which the suit (in which the 
decree was passed) was instituted, If the 
Civil Court had jurisdiction to pass the 
decree, notwithstanding the provisions of 
the Act, the decree may be executed by 
the Civil Court, and not by the Mamlat- 
dar.” 


Shah, J. has relied upon the observa- 
tions of a Division Bench of this Court 
in Dhondi Tukaram v. Dadoo Piraji re- 
ported in 55 Bom LR 663: (AIR 1954 
Bom 100) in support of the conclusion 
to which he has come, namely that if a 
suit had been filed for enforcement of 
any right prior to the coming into opera- 
tion of the Tenancy Act, al subse- 
quent legal proceedings in that suit in- 
cluding appeals and execution proceed- 
ings are saved from the provisions of 
the Tenancy Act. This view has been 
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confirmed by another Division Bench of 
this Court in Dhanjibhai Khivashibhal 
Gujrathi v. Daulatbee Mare Najakali re- 
ported in (1956) 58 Bom LR 584, The ratio 
laid down in all the above decisions is 
sought to be distinguished by Mr. Dalvi, 
who appears on behalf of respondent 
No. 1, on the basis that in all the above 
decisions the suit which was: originally 
instituted was a suit to enforce a vested 
right which had accrued in favour of the 
plaintiff and in respect of which a decrea 
was passed. In other words, he contends 
that the decree which is passed in the 
suit must confirm the vested right which 
is claimed in the suit. Only in such a 
ease the subsequent proceedings for ex- 
ecution can be considered as a continua- 
tion of the suit. If the right in question is 
created for the first time by the decree, 
then a proceeding for the execution of 
such a decree is not a continuation of 
the suit at all It is a separate legal 
proceeding instituted for the first time 
when the execution application is made. 
If such an application for execution is 
made after the coming into operation of 
the Tenancy Act, it is not saved by the 
provisions of Section 89 (2) of the Ten- 
ancy Act. Hence in such a case, the 
right created by the decree can only 
be enforced under the provisions, if any, 
of the Tenancy Act. In support of his con- 
tention Mr., Dalvi relies upon a decision 
of a single Judge of this Court in Ra- 
ghunath Hari Deshpande v. Kashinath, 
Ramchandra Deshpande reported in 
(1957) 59 Bom LR 691. In that case the 
plaintiff had filed a suit against the de- 
fendant for possession of land alleging . 
that the defendant had no interest in the 
land at all and that he was in wrong- 
ful possession. In that suit a consent 
decree was passed on 7-11-1946, under 
which the defendant, inter alia, admitted 
the title of the plaintiff as the owner of 
the suit property and the defendant, 
inter alia, was to deliver to the plaintif 
possession of the suit property on 18th 
January 1953. The plaintif made an 
application for execution of this decree 
after 18-1-1953. The matter ultimately 
came up before the High Court and the 
learned single Judge of this Court came 
to the conclusion that the plaintiff was 
not entitled to obtain possession of the 
land from the defendant in execution of 
that decree. The learned single Judge, 
in that case held that by virtue of the 
decree which was passed prior to the 
coming into operation of the Tenancy 
Act of 1948, the plaintiff had acquired a 
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vested right to obtain possession of the 
suit property on 18-1-1953, without hav- 
ing to file another suit, He, however, 
came to the conclusion that since this 
right was not claimed in the suit itself 
but it was created by the decree which 
was passed in that suit, an application 
to execute the decree could not be con- 
sidered as a continuation of the suit. He 
treated the application for execution as 
institution of a fresh legal proceeding 
after the coming into -operation of the 
Tenancy Act and therefore held that 
such an application was not covered by 
the provisions of Section 89 (2) of the 
Act, He, therefore, observed ‘that for 
enforcement of such a vested right, the 
plaintiff was required to take recourse 
to the provisions of the Tenancy 
Act and a Civil Court would not have 
jurisdiction to entertain the application 
for execution, 

6. The above judgment has not taken 
into account the previous ruling of this 
High Court including the Division Bench 
ruling. All these judgments have laid 
down that execution proceedings are a 
continuation of the suit which was ori- 
ginally filed. If the suit in which the 
decretal rights have been created was 
filed prior to the coming into operation 
of the Tenancy Act, then the execution 
proceedings which are taken out in that 
suit subsequent to the coming into opera- 
tion of the Tenancy Act are not affected 
in any manner by the provisions of the 
Tenancy Act. The distinction sought to 
be made by the learned single Judge 
between a suit in which the - plaintiff 
has initially claimed the right which is 
conferred on him by the decree and a 
suit in which such a right is not initially 
claimed by the plaintiff is also not war- 
ranted. In our view, it is not open for 
a Court to say that only in a suit where 
the right initially claimed by the plain- 
tiff is confirmed by the decree, will the 
Court treat the execution application of 
that decree as a continuation of the ori- 
ginal suit proceedings. In all cases ir- 
respective of the cause of action pleaded 
in the plaint, an execution proceeding 
is a continuation of the original suit 
which was filed and in which a decree 
was obtained which is sought to be ex- 
ecuted by the execution proceeding, The 
language of Section 89, sub-section (2), 
of the Tenancy Act also does not support 
the distinction which is sought to be 
made by the learned single Judge. Under 
Section 89, sub-section (2) (ii), any legal 
proceeding in respect of a right which 


. proceedings are a 
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is accrued prior to the commencement 
of this Act can be continued and dispos- 
ed of as if the Act had not been pas- 
sed. If in a suit a decree is passed prior 
to the coming into operation of the Ten- 
ancy- Act of 1948, under which rights 
are created in favour of one of the par- 
ties to the litigation, such rights are 
rights which have accrued to the party 
in question prior to the coming into 
operation of the Tenancy Act, 1948. The 
application for execution of such a 
decree must be considered as a continua- 
tion of the original suit which was filed 
and in which the decree in question was! 
obtained, provided that the decree had 
been obtained before the coming into 
operation of the Tenancy Act. Our High 
Court in the earlier decisions reported 
in 55 Bom LR 663: (AIR 1954 Bom 100); 
(1954) 56 Bom LR 638 and (1956) 58 
Bom LR 584, has held that execution 
continuation of the 
suit. This proposition is not qualified in 
any manner. None of these judgments 
lend support to the distinction sought to 
be made by the learned single Judge 
between decrees which confirm the right 
claimed and decrees which confer the 
right claimed, None of these judgments 
appear to have been cited before the 
learned single Judge who decided the 
ease in (1957) 59.Bom LR 691. Under the 
circumstances, the views expressed by the 
learned single Judge do not appear to 
be correct. 

7. Mr. Abhyankar, who appears for 
the appellants, also referred to two 
judgments of the Supreme Court in sup- 
port of the proposition that any trans- 
action which is entered into by the de- 
fendant during the pendency of a litiga- 
tion cannot affect the claim of the plain- 
tiff. He had therefore challenged the 
creation of tenancy in favour of Padma- 
vati by Balwant. The two judgments 
relied upon by him are Rentala Lachaiah 
v. Chimmapudi Subrahmanyam, reported 
in ATR 1967 SC 1793 and MHusainbha1 
Nabibux Kunjada v. Modhia Chhotalal 
Mansuklal reported in AIR 1973 SC 
2169. In our view, it is not necessary 
to consider whether the tenancy rights 
created by Balwant in favour of Padma- 
vati were valid or not and whether 
under Section 32M a certificate was cor- 
rectly issued in favour of Padmavati. 
These are matters which a Civil Court 
is barred from considering under Sec- 
tion 85 of the Tenancy Act. It is not 
necessary to go into this aspect of the 
matter in view of our finding that under 
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Section 89 (2) (b) of the Tenancy Act in 
considering the application for execu- 
tion the other provisions of the Tenancy 
Act can be ignored by us. 


8. In the present case the appellants 
claim their right to obtain possession of 
the suit property under the decree of 
21st March, 1922, which was passed 
long prior to the coming into operation 
of the Tenancy Act of 1948. This right 
has, therefore, accrued to the appellants 
under the decree and they are entitled 
to execute the decree by taking out the 
present darkhast proceeding. 


9. According to the 1st respondent who 
is the daughter of Padmavati, she is 
entitled to resist the application for ex- 
ecution because her mother has been 
recognised as a deemed purchaser under 
the provisions of the Tenancy Act and 
she has been issued a certificate to that 
effect under Section 32M of the Act. 
According to her, this question has been 
conclusively decided under the provi- 
sions of the Tenancy Act and therefore 
under Section 85 of the Act no Civil 
Court can have jurisdiction to deal with 
the question whether her mother was or 
was not a deemed purchaser, In our 
view, this contention has no relevance 
in view of the provisions of Section 89 
of the Tenancy Act under which for the 
purpose of executing a decree which 
has been obtained prior to the coming 
into operation of the Tenancy Act, a 
Civil Court is entitled to ignore the 
other provisions of the Tenancy Act, As 
a result, in granting the appellents’ ap- 
plication for execution, we are not deal- 
ing with any question which arises under 
the provisions of the Bombay Tenancy 
and’ Agricultural Lands Act and which is 
required to be decided by the Mamlatdar 
under the Act. 


10. It has also been urged by Mr. 
Dalvi who appears for the Ist respondent 
that the decree of 21-3-1922 is not an 
executable decree. According to him, the 
decree merely declares the rights of the 
parties. Such a declaratory decree can- 
mot be executed. We are unable to 
accept this contention of Mr. Dalvi, The 
original decree is in Marathi. Under the 
terms of the decree there is an express 
direction that at the end of May 1973, 
irrespective of whether the money claim 
of the plaintiff has been satisfied or not, 
the present property will be considered 
as free from the claim of the plaintiff 
and a further direction is given that 
defendants Nos, 1 and 2 do take posses- 
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sion of the suit property at the end of 
May 1973. In our view, there is an ex- 
press direction given in the decree for 
the appellants’ taking possession of the 
suit property at the end of May 1973, , 
The decree, therefore, cannot be consid- 
ered as a purely declaratory decree 
and the plaintiffs are entitled to execute 
the same. Although originally the ist 
respondent had claimed that the decree 
was not executable because it was not 
registered, Mr. Dalvi has not pressed 
that contention in the present appeals 
in view of the fact that the decree was 
passed in the year 1922 while the amend- 
ment to Section 17 of the Registration 
Act under which such a decree were 
required to be registered was effected 
only in the year 1929. Hence the decree - 
which was passed. in 1922 does not re- 
quire registration. , 

11. As a result, the Letters Patent 
Appeals are allowed. The judgment of 
the learned single Judge D). 17-2-1975, 
in First Appeal No. 368 of 1974 is set 
aside and the order issued under O. 31 
R. 35 of the Civil P. C. by the Civil 
Judge, Sr. Divn., Poona on 15-6-1974, is 
confirmed. 

12. In L. P, Appeal No, 53/76 the 1st 
respondent to pay to the appellants the 
costs of the appeal. 

13. In L. R. Appeal No. 67/76 respon- 
dent No. 4 to pay to the appellants the 
costs of the appeal. 

Appeals allowed, 
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Shripati Madhav Dure, Appellant V. 
Fulabai Balaji Dure, Respondent, 

Second Appeal No. 189 of 1975, D/- 
2-4-1981. 

Hindu Women’s Rights to Property 
Act (18 of 1937), Section 1 (2) — Appli- 
cability — Property situated within 
area to which. Act applied but belonged 
to Hindu domiciled in Part B State — 
Provisions of Act applied notwithstand- 
ing fact that husband was domiciled in 
Part B State, 

Though it was laid down by Sec. 1 (2) 
of the Act that the Act extended to the 
whole of India, except Part B States, it 
only meant that the properties situated 
in Part B States were excluded from its 
operation and not the properties situat- 
ed within the areas to which the Act 
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applied and belonging to Hindus, domi- 
ciled in part ‘B’ states. The Act as its 
Preamble “showed was a remedial Act 
and ought to receive beneficial construc- 
tion. It applied to the properties of 
Hindus situated in the area to “which 
the Act applied, AIR 1959 Cal 787, Rel. 


on. (Para 4) 
Cases Referred : Chronological ` Paras 
AIR 1959 Cal 787 4 


K. Y. Mandlik, for Appellant; V. M. 
Thorat, for B, N. Deshmukh, for Respon- 
dent. 


JUDGMENT: The only substantial 
question of law involved in. this second 
appeal relates to the interpretation of 
the provisions of the Hindu ` Women’s 
Rights to Property Act, 1937. According 
to the plaintiff she is a member of co- 
parcenary of her deceased husband and 
the defendant, brother of her husband. 
Her husband possessed 
village Irale, which was then situated 
within the ` territory of the State of 
Hyderabad. The joint. family . also 
owned and possessed some landed pro- 
perty at village Undegaon in taluka 

- Barsi, which was then situated in the 


territory of British India, Fulabai’s hus- . 


band died in the year 
coming into 


1945, i. e., after 
operation of ‘the Hindu 


Women’s Rights to Property Act, 1937.: 


According to her, on the death of her 
husband, she was entitled to a share in 
the coparcenary' property. After hear- 
ing both sides, the learned Judge of the 
trial Court found that she was entitIed 
to a maintenance allowance at the rate 
of Rs. 50/- per month. However, her 
suit for partition and possession of the 
suit property was dismissed.- 


2. Being aggrieved by this judgment 
and decree granting her only main- 
tenance, she filed an appeal, which was 
heard and decided by the learned Extra 
Assistant Judge, Sholapur vide his judg- 
ment dated 10th of October 1974.. The 
learned Judge partly allowed the appeal 
and modified the decree passed by the 
trial Court by- holding that the plaintiff 
Fulabai is entitled to partition and 
separate possession of her husband’s half 
share in the agricultural land. situated 
at village Undegaon in taluka Barsi, It 
is this part of the appellate 
which is 
peal, 

3. Shri Mandlik, learned counsel 
appearing for the appellant contended 
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challenged in this second ap- 
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„this contention for the obvious 
“It is an admitted position that the pro- 


certain land in’ 


. was amended to give better 


judgment - 
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before me that domicile of coparcenary 
was village Irale, which was then within 
the territory of the-State of Hyderabad 
(State of Nizam) and which later on in 
thé year 1949, was merged within the. 
Union of India. The Hindu. Women's 
Rights to Property Act, 1937 was not ap- 
plicable to the State of Hyderabad. 
Therefore after the death. of Buwaji 
Dure, plaintiff's -husband, she was not 
entitled to any share in the property 
situated at village Undegaon also, since 
the plaintiff and the joint . family weve 
governed by the law as in force then in 
Nizam State. . 

4. It is not possible for me to accept 
reason. 


perty with which we are concerned in 
this second appeal is situated at village 
Undegaon in taluka.Barsi, district Sola- 
pur. It is also not disputed that to this 
area viz., Solapur district the provisions 
of Hindu Women’s Rights to Property 
Act, 1937, were duly extended, The Act 
right to 
women in respect of the property, There- 
fore, the very intention of the enactment 
was to confer better rights upon Hindu 
women in respect of the properties. 
Though it is laid down by Section 1 (2) 
of the Act that the Act extends to the 
whole of India, except Part B States, it 
only meant that the properties situated 
‘in Part B States are excluded from its 
operation and not the properties situat- 
ed within the areas to which the Act 
applied and belonging to Hindus, domi- 


-ciled in Part ‘B’ States. The Act as its 


Act and 
construction. 


Preamble shows is a remedial 
ought to receive beneficial 


It applies to the properties of Hindus 


situated. in the area to which the Act 
applies, As rightly held by the Calcutta 
High Court in Ratan Kumari v, Sunder 
Lal, AIR 1959 Cal 787: 

“What the statute requires is that the 
property must be situated within the 
specified territory and that the husband 
must be a Hindu at the time of his i 
death.. Whether he is a resident within ` 
or outside or whether he had domicile _ 
within or outside at the time of his 
death is wholly immaterial and irrel- 
evant for the purpose of determining the 
widow’s right”, 
In this view of the matter there is no 
substance in this appeal. The appeal 
fails and is dismissed with costs, 

. Appeal dismissed. 
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Devichand Balkrishna Sonavane and 
others, Appellants v. Kisan Shripati 
Dhumal and others, Respondents, 

Second Appeal No, 147 of 1975, D/- 
1-4-1981. 

Transfer of Property Act (4 of 1882), 
Section 106 — Lease for manufacturing 
purposes — Lease of open plot of Jand 
for making bricks out of clay — Is a 
lease for manufacturing purposes within 
meaning of Section 106. 

Bricks are made out of clay which is 
a raw material, The ‘very process of 
making bricks involves a transformation 
of clay into bricks which is commercial- 
ly different article or commodity, It not 
only involves a change in the already ex- 
isting raw material but it results in 
transformation of the old component into 
a different article having a distinctive 
name, character and use, Therefore, ‘the 
lease granted for manufacturing bricks 
is a lease for “manufacturing purposes” 
within the meaning of Section 106 of the 
Transfer of Property Act. AIR 1973 SC 
425 and AIR 1980 SC 86, Applied. 1974 
Lab IC 203, Rel. on. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1980 SC 86:1979 All LJ 1266 5 
1974 Lab IC 203: 1973 Mah LJ 568 7 
AIR 1973 SC 425 5 
1969 Mah LJ (N) 35 7 

N. B. Akuljkar, for Appellants; P. L. 
Naik, for M. A. Rane, for Respondents 
Nos. 1 to 3. 

JUDGMENT :— This is a second ap- 


peal filed by the original plain- 
tiffs against the judgment and 
decree passed by the District 
Court at Satara dismissing his ap- 


peal and thereby confirming the judg- 
ment and decree passed by the learned 
Joint Civil Judge, Junior Division, 
Satara dismissing the plaintiffs’ suit for 
possession of the suit premises, 

2. The plaintiff filed a suit for pos- 
session of the suit premises together with 
the arrears of rent and costs of the suit. 
According to the plaintiffs the suit pro- 
perty was proposed by Deu Krishna 
Sonavane, who was then a minor by his 
guardian mother Rahi vice the registered 
sale deed dated 11th June 1921 and all 
. the plaintiffs had joint interest in the 
suit property. The plaintiffs then stated 
that the suit plot is being used for 
manufacturing oven bricks since the last 
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several years and was leased out to dif- 
ferent tenants om a monthly basis. The 
plaintiffs also stated that the bricks are 
manufactured into ovens installed over 
the suit property since the beginning. It 
is their case that the’ defendants were 
given the suit plot on lease only for 11 
months. According to the plaintiffs they 
terminated the tenancy of- the defen- 
dants by notice dated 9th February 1970, 
served on defendant No. 1 as manager 
of the joint family of the defend- 
ants. According to them as the lease 


of the defendants was lawfully terminat- _ 


ed, they were entitled to recover arrears 
of rent as well as tog possession of ihe 
property, 

3. The defendants contested the suit 
and raised various contentions, The main 
contention raised by the defendants was 
that the notice given was illegal, Ac- 
cording to them as the lease was for 
manufacturing purposes it is to be 
deemed to bea lease from year to year 
terminable by six. months’ notice, which 
was admittedly not given in the present 
case. After appreciating all the evidence 
on record, the learned Judge of the 
trial Court came to the conclusion thal 
since the lease was for manufacturing pur- 
poses, it is deemed to be a yearly lease 
and hence the notice given by the 
Plaintiffs was illegal. In this view of the 
matter, the plaintiffs’ suit for possession 
was dismissed, though their suit for ar- 
rears of rent was decreed, 


4. Being aggrieved by the judgment 
and decree the plaintiffs filed an appeal 
before the District Court and the learned 
District Judge, Satara, by his judgment 
dated 22nd July, 1974, also came to the 
conclusion that the property was leased 
out for manufacturing bricks, which 
amounted to a lease for manufacturing 
purposes and hence the . notice given 
was bad in law. In this view of the 
matter, he dismissed the appeal filed by 
the plaintifis and as already observed it 
is this finding recorded by the trial Court 
and confirmed by the appeal Court which 
is challenged in this second appeal. 


5. Shri Akuljkar, learned Counsel 
appearing for the plaintiffs has contend- 
ed before me that the lease of an open 
plot of land for manufacturing bricks 
is not a lease for manufacturing pur- 
poses within the meaning of Section 106 
of the Transfer of Property Act. Ac- 
cording to him in making bricks out of 
clay no manufacturing process is in- 
volved and therefore the learned Judges 


> 
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‘of both the Courts below have commit- 
ted an error in coming to the conclusion 
that the lease granted by. the plaintifis 
was not for manufacturing purposes 
within the meaning of Section 106; of 
‘the Transfer of Property Act, It is not 


possible for me to accept this contention. | 


It is no doubt true that the expression 
“manufacturing purposes” is not defined 
in the Transfer of Property Act; How- 
ever, connotation of the said word is by 
now well settled and obviously the said 
expression will have to be. understood 

in.its popular sense, It is -not necessary 
È deal with this question ‘in detail in 
view of the authoritative pronounce- 
ment of the Supreme Court.in Allen- 
burry Engineers Pvt. Ltd. v. Shri Ram 
Krishna Dalmia, AIR 1973 SC 425, The 
‘expression “manufacturing. purposes” as 
used in Section 106 of the Transfer of 
Property Act fell for consideration of 
the Supreme Court in the said decision, 
After making a reference to an eaflier 
decision in para 8 the Supreme Court 
observed as under 4 À 


“In all these cases the statute or the 
notification concerned did not’ furnish 
any artificial meaning to the expression 
“manufacture” and the. Court applied, 
therefore, the ordinary meanmg as 
commonly understood to that expression, 
The expression “manufacturing purposes” 
in Section 106, thus, means purposes for 
making or fabricating articles or ma- 
terials by physical labour, or skill or by 
mechanical power, vendible and useful 
as such making or fabricating does not 
mean merely a change in an already 
existing article or materials but trans- 
forming it into a different article or 
material having a distinctive name, 
character or use or fabricating of pre- 
viously known article by novel process.” 
The view taken by the Supreme Court 
in Allenburry’s case is reaffirmed in a 
recent decision in P, C, Cheriyan v, Mst, 
Barfi Devi, AIR 1980 SC 86. After mak- 
ing a reference to the earlier decision 
including the one in Allenburry’s case, 
the Supreme Court ultimately came to 
the conclusion that :— 


“The broad test for determining whe+ 
ther a process is a manufacturing. pro- 
cess is whether it brings out a completa 
transformation of the old components so 
as to produce a commercially different 
article or commodity”, 

6. If the 


brought on record. in the present case 


are tested on this touchstone, it is quite ` 
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clear that the plot was leased out for 
making bricks from. clay, What was 
leased out was an open plot of land © 
which was to be used for manufacturing 
bricks. In the plaint itself the plain- 
tiffs have stated that the suit property 
was leased out for manufacturing bricks.: 
Further it is well known that the bricks 
are made out of-clay which is a raw 
material, The very process of making 
bricks involves a transformation of clay 
into bricks which is commercially dif- 
ferent article or commodity, It not only 
involves a change in the already exist- 
ing raw material but it results in trans- 
formation of the old component into a 
different article _ having a distinctive 
name, character and use, Therefore, in 
my opinion, the Courts below were 
right in coming to the conclusion thatr- 
the -lease granted for manufacturing 
bricks is a lease for “manufacturing 
purposes” within the meaning of Sec- 
tion 106 of the Transfer of Property Act 


7. This Court had an occasion to con- 
sider though in a somewhat different 
context, in State of Maharashtra v. 
Nihalchand, 1973 Mah LJ 568: (1974 Lab 
IC 203), whether a lease given for manu- 
facturing bricks amounts to running a 
factory within the meaning of Sec- 
tion 2(m) (1) ofthe Factories Act, After 
making a reference to the earlier deci- 
sion in Sadiqbhai v. State of Mahara- 
shtra 1969 Mah LJ (N) 35, it was held 
m the said decision that the operation 
of making bricks conducted in the leased 
plot amounted to working a factory, 
since it involves manufacturing process 
of making bricks from clay, Hence both 
Courts were right in coming to the con- 
clusion that the open plot was leased 
out for manufacturing bricks, which is 
a lease for ‘manufacturing purposes’ 
within the meaning of Section 106 of. 
the Transfer of Property Act, 


8. In the result, therefore, there is 
no substance in this appeal. The appeal 
fails and is dismissed, However, in the 
circumstances of the case there will be 
no order as to costs, 


Appeal dismissed: 
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MASODKAR AND KANADE, JJ, 


Baburao Satgonda Patil, Petitioner v., 
The Collector of Bombay and Returning 
Officer, Maharashtra State 
Societies and others, Respondents. 

Writ Petns. Nos. 2797 and 2829 of 1979, 
D/- 19-2-1981. 

Maharashtra Specified Co-operative 
Societies Elections to Committees - Rules 
(1971), Rule 93 Postal ballot 
Validity — Gazetted order passed 
under E. 93 must indicate mode and 
manner of voting by postal ballot — Col- 
lector merely issuing circular to Re- 
turning Officer advising him to adopt pro- 
cedure followed in general elections to 
Lok Sabha and State Assemblies — Re- 
_ turning Officer directing voters to get 
their signatures attested by Stipendiary 
Magistrate or by Gazetted Officer of Dis- 
trict but voters getting their signatures 
attested by Special Executive Magistrate 
of District —- Held there was sufficient 
compliance with directions issued and 
im absence of order as to mode and 
manner of voting by postal ballot as re- 
quired by R. 93 ballot papers attested 
by Special Executive Magistrate couid 
not be said to be invalid. 

Rule 93 enjoins upon the Collector to 
make an order by publishing it in the 
Official Gazette with regard to the provi- 
sions for enabling particular class of 
persons to give their votes by postal 
ballot. While making provisions for such 
type of voting by the postal ballot, the 
Collector is‘ bound to indicate the proce- 
dure therefor. Unless the procedure is 
so provided and made the part of the 
order, the terms of R. 93 are not satis- 
fied. In fact, when the Rule requires 
such orders to be gazetted, it is implicit 
that unless the mode and manner for the 
exercise of such ballot is also gazetted, 
it is not the binding rule as far as such 
mode and manner is concerned. ` 

(Paras 10, 11} 

In the instant case held, there being 
no procedural order made by the Col- 
lector, the matter remained at large. The 
circular issued by the Collector to the 
Returning Officer. advising him to follow 
the procedure that was being followed 
for the purpose of electing members to 
the Lok Sabha or to the State Assembly, 
could not be equated with the making 
of the provisions under R. 93 for enabi- 
ing the persons to give their votes in a 
particular manner by postal ballot. The 
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Collector having failed to make the pro- 
vision in that regard, including provid- 
ing for the procedure in the matter and 
manner of attestation, the Returning Of- 
ficer could not treat the ballot papers re- 
ceived by post as invalid merely on the 
ground of the instructions which did not 
partake of the character of an order 
made by the Collector, (Para 15) 


Further, the Special Executive Magis- 
trates were appointed by the gazette 
publication and as such answered the. 
descriptive term “Gazetted Officer of the 
District”. They were competent to attest 
signatures of persons. Therefore, when 
the electors got their signatures attested 
by the Special Executive Magistrate, 
held that the ballots satisfied the re- 
quirements of the instructions and were 


not liable to be rejected. (Para 18) 
Cases Referred: Chronological © Paras 
AIR 1966 SC 925 : 12 Ele LR 201 


14 
In W. P. No. 2797 of 1979. : 

M. V. Paranjape with V. A. Gangal, 
for Petitioner; B. P. Naik with Anil Y, 
Sakhare (for No. 9); D. P. Hegde, Asst, 
Govt. Pleader (for Nos. .1 and 2), for Re- 
spondents, 

In W. P. No. 2819 ot 1979. 


M. V. Paranjape with N. S. Shastri, for ` 


Petitioner, N. H. Gursahani with K. H 
Chopda (for No. 1) and D. P. Hegde 
Asst. Govt, Pleader (for Nos, 3, 4 and 
6), for Respondents, =; = jai wif! 


MASODKAR, J.;— These two peti- ` 
tions raise an interesting point with re- 
gard to the rejection by the Returning 
Officer to open as many as 586 ballot 
papers in Writ Petition No, 2797 of 1979 
and 240 ballot papers in Writ Petition 
No. 2819 of 1979. The Returning Officer 
was concerned with the holding of elec- 
tions to the Specified Society, being the 
Maharashtra State Co-operative Bank 
Ltd., to elect its committee, An election 
toelect its committee is to be conducted ı 
by the Collector, as is provided by Sec- 
tion 73-G of the Maharashtra State Co ` 


operative Societies Act, 1960. The First | 


Petition i. e. Writ Petition No. 2797 of 
1979, concerns with the election with re- 
gard to the Urban Bank Constituency 
which was required to elect four mem; 
bers from four divisions, while the other 
petition is concerned with the individual 
member from the Constituency which 
returns one member on the committee. 

2. The Collector of Bombay, who is 
the. Collector to hold the elections under 


Section 73-G of the Maharashtra State | 
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Co-operative Societies Act, 1960 pro- 
grammed the election and fixed the date 
of poll as November 10, 1978 in which 
the ballot papers were received by post. 
It is common ground that 56 ballot 
papers in postal packets in the Urban 
Bank Constituency and 240 ballot papers 
in similar manner from individual mem- 
bers of the constituency were received 
by the Returning Officer, but he did not 
open the packets, nor did he examine the 
. ballot papers but: treated all those bal- 
lot papers as rejected on the ground that 
the attestation on the outer. envelopes 
was not made either by the Stipendiary 
Magistrate or by a Gazetted Officer of 
the District, as is provided for by the 
Election Rules for the purpose of- elect- 
ing a member to the House of the People 
or to the Legislative 
State. The reason that prevailed, as ap- 
pears from the record, with the Re- 
turning Officer was that thè Special Ex- 
ecutive Magistrates were neither the 
Stipendiary Magistrates nor the Gazetted 
Officers of the Districts. In this manner, 
keeping away the 56 ballot papers in 
Writ Petition No. 2797 of 1979 and 240 
ballot papers in another Writ Petition, 
he proceeded .to declare the results. 


3. It is not nécessary to refer to that 
declaration in detail. Suffice it to say 
that the petitioner in each .of these 


cases, being aggrieved, preferred to file- 


an Election Petition before the Commis- 
sioner of Bombay Division, Bombay, the 
authority under the Rules ‘ who deter- 
mines the election disputes. The’ Election 
Petition lies under Section 144-T “of the 
Maharashtra State Co-operative Socie- 
ties Act, 1960 ‘on the grounds as are pro- 
vided for in Rule: 81-of the Rules called 
the Maharashtra -:Specified Co-operative 
Societies Election to 
1971. On the’ pleadings’ of’ the parties: in 


both these petitions, several issues. were ` 
raised, one of the issues being with re~ 


gard to the non-s¢rutiny of the- postal 
ballot papers on ‘the ground that the at- 
testation was by the Special Executive 
Magistrate. The Election Commissioner 


eventually has dismissed the election : 
petitions. That dismissal of the election . 


petitions bv the -impugned orders is the 


subject-matter of challenge in these two 


Writ Petitions. 


4. In support of the "petitioners in 
both these cases, Mr Paranjape wanted 
to urge all the. original grounds which. 
were the basis for challenging ‘the elec- 
tion. However, we did not permit Mr 
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FParanjape to raise all the grounds ex- 
cepting the ground with regard to the 
rejection of the postal ballot papers by 
the Returning Officer. It may be stated 
that the other grounds faised in the 
Election Petitions are the grounds with 
regard to certain facts and have been 
decided one way or the other because of 
the facts available in the petitions and 
hardly we can interfere in exercise of 
our Writ Jurisdiction. 


5. Before we turn to the contest as to 
the validity of the action of the Return- 
ing Officer and the view expressed by 
the Election Commissioner in that re- 
gard, we may note that in Writ Petition 
No. 2797 of 1979, Dr. Naik raised a point 
that there is ho specific pleading within 
the ‘meaning of Rule 81 (d) (iii) of the 
Rules inasmuch as the grounds do not 
assert that the election of the returned 
candidate has been materially affected 
by the improper reception, refusal or re- 
jection of the votes. Similarly he tried 
to contend that the Co-operative Socie- 
ties, which had sent in the nominees for 
the purposes of the election, were neces- 
sary parties to the Election Petition it- 
self and non-joinder thereof is a fatal 
defect and the Election Petition itself 


` was liable to be dismissed. 


6. Both these submissions of the 
learned Counsel are without any merits. 
The pleadings in such matters have to 
be appreciated on the basis as to how the 
controversy was understood by the. par- 
ties, Furthermore, we have gone through 
the pleadings. ourselves and it does spe- 
cifically raise the grounds with regard to 
the wrongful: reiection of votes and at 
further asserts that the elected candidate 
has been wrongly elected and in fact the 
petitioner would have been elected but. 
for these defects. There are sufficient 
pléadings raised in. the grounds and they 
were, so, understood, as is reflected by 
the issues framed by the Election Com- 
missioner. It is too late for Dr. Naik to 
argue the defect of pleadings or adefect . 
of non-joinder of any party. For all in- 
tent and: purposes, the nominées of the 
Co-operative Bank were before the Elec- 
tion Commissioner. Not only that, but 
they also participated as such. There was 


_-thus sufficient identity of the parties, for 


they were representing their own Co- 
operative societies. It may further be 
mentioned that the impugned judgment 
does not show that before the Election 
Commissioner the defect of non joinider 
was seriously pressed. ao es 
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7. Now, turning to the exclusion. of 
these votes, it is necessary to indicate 
the provisions of the law and the Rules 
and the order made by the Collector, 
The Rules of 1971 provide for the pro- 
cedure of poll and by Rule 31 of the 
said Rules the manner of voting at elec- 
tion is indicated. the manner being to 
cast the ballot paper at the booth as is 
provided for by Rules 32 to 43. It is not 
necessary to refer to these Rules in de- 
tail.. Suffice it to observe that this is the 
method which. enables a- voter to go to 
the Polling Station and, upon satisfaction 
of the Officer to receive the ballot paper 
and by making. the mark on the ballot 
. paper’as is prescribed, to vote at the 

election by inserting the marked ballot 
` paper in the prescribed manner into the 
ballot box. Thus, the normal rule is of 
the process of direct voting. -However, 
Rule 93 permits and makes a provision 
by postal ballot. That Rule provides; 
inter alia to the effect that where any 
constituency extends over more than one 
District, the Collector may, by an order 
published in the Official Gazette, make 
provision for enabling all-or any persons 
or class of persons ordjnarily -residing or 
having registered office outside his Dis- 
trict to give their vote by postal ballot, 
and not in any other manner. It further 
provides that where the Collector has 
‘published an order providing for giving 
vote by postal ballot, the Returning Offi- 
cer is bound to supply the ballot paper 
to every voter entitled to exercise his 
right of voting in that manner, oe 


8. A plain reading of this rule shows 
that before voting by postal ballot can 
be permitted, the provision with regard 
to that has to be made by the Collector 
-by making an order duly --published -in 
the Official Gazette, Otherwise, the pro- 
cess of ballot has to be by the direct. poll 
as mentioned in earlier rules. In other 
words subject.to the order of:the -Collec~ 
tor under Rule 93 the ordinary method 

. of direct voting is the - only permitted 
method. That method can be -changed 
provided there: isa Areeni ‘order in that 
regard, To TAR 

9. As far as the present specified 
soclety is concerned, the 
Bombay is the concerned Collector and 
he has made an order under Rule 93 
which was published in the Official 
Gazette of October 12, 1978. That order 
stated that the Collector purported to 

‘make ‘the provision for enabling all or 
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any persons or class of persons ordinari- 
iy residing outside the District of Great- 
er Bomibay to give their vote by postal 
ballot and not in any other manner at 
the election - including the election for 
this specified: society. In the order: the 
present specified society was mentioned 
as the one at -Serial No. 2. We are not 
concerned with the other societies which 
are at Serial Nos. 1,3 and 4. Having 
indicated in terms of Rule: 93 the provi- 
sion for exercise of right ‘of voter by .- 
postal ‘ballot, the order did not indicate 
nor did it specify nor did it make any 
provision as to how that right was to be 
exercised, 


10. It is common ground, and it is 
not in dispute, that this order did’ not 
provide for the procedure or the manner 
in which the postal ballot had to be ef- 
fectively exercised. Even there is no 
reference in this order to the Election 
Rules which are usually followed for 
the purpose of electing Members to tha 
House of the People or to the Legisla- 
State. In other 
words, on the question of the mode and 
manner of exercise of vote by postal 
ballot, no order has been made by pub- 
lishing the same in the Official Gazette 
by the Collector. The language of the 
Rule is clear..It enjoins upon the Collec- 
tor to make an order by publishing it in 
the Official Gazette with regard to the 
provisions for enabling particular class 
of persons to give their votes by postal 
ballot. The phrase making “provision for 
it” is clear enough and does not admit 
any doubt, While making- provisions for 
such type. of voting by the postal ballot 
the Collector is -bound to indicate the 
procedure therefor:- Unless the procedure 
is so provided and made the. part of the 
order, it is obvious’ that.- the. terms `of 
satisfied, . When such 
type of :power is conferred to provide 
for a different method of voting, it ıs 
implicit that the authority concerned 
possesses the power to lay down the pro- 
cedure for exercise of that method. This’ 
should be so when the. rule requires of- 
making an order to be published in the 
Official Gazette. Such an order must be 
clear-enough both in the matter of the 


‘other method and manner of its exercises- 


It should be impermissible to import the 
procedure which is not made by or 
under the order. When statute lays down 
mode and manner of- making an order 
by the public authorities.. those who are 
under the mandate of such statute can 


r 
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only act in accordance with such man~ 
date or not at all - 

11. What has the: Collector döne i in 
the present case? He has no doubt“ “passé, 
ed an order and gazetted ittoo’-as “req 
quired by Rule 93. By that he has per- - 
mitted the other mode and manner of 
casting the ballot,’ being the one com- 
monly known'`as postal ballot. However, 
he has not, as is clear from the order, 
iaid down any. mode and manner of ex- 
ercise of such postal ballot, It is- indeed 
too frail a submission that by the ‘words 
“postal ballot,” the procedure laid down 
under the Representation of the People 
Act and Rules is impliedly made- the 
part of the order. In fact, when the Rule 
requires such orders to be gazetted, it is 
implicit that “unless the ‘mode and 
manner for the -exercise of such ballot 
1s also gazetted, it is not the “binding 
rule as far as such mode and manner 18 
concerned. The implication of Rule- 93 is 
clear. It requires the gazette publication 
so that everyone intending to exercise 
right of vote as per the Rule is aware 
-not only of the method of voting but also 
the manner thereof. Admittedly, there 
being no procedural order made by the 
Collector, the matter remained: at large, 
On the basis. of the order of -the Collec- 
tor, every vote sent .by post, keeping the 
secrecy thereof, would be a valid exer- 
cise unless there are any inhibitions pro- 
perly made by competent authority. It 
cannot but be emphasised that the 
matter arises under the delegation: of the 
Rules, Normally, such matters, being of 
prime importance, should be dealt with 
by the Rules themselves, but the scheme 
of the Rules indicates that Having laid 
down the general mode and manner for 
the. exercise of vote in the elections of 
the specified society, the matter was left 
to the statutory. delegate like the Collec- 
tor to depart ffom that mòde by making ` 
a general or specific order. The Collec- 
tor, therefore, .could not. but act with 
regard to the whole subject of Rule 93 
except by:making an ‘order - indicating 
the different mode of voting as well as 
, the manner and: method thereof... 


12. What appears to have Tind 
is that for the. present election the Col- 
lector purported to issue a. circular letter 
to the Returning Officer -on` or about 
September 20, 1978, a copy of which was 
produced at the -time of hearing, indicat- 
ing thé-guidelines with regard to the 
procedure to be followed by the Return- 
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-ing Officer, That circular stated general- _ 
ly: 

“It would be advisable for the Re- 
turning Officer to adopt the procedure 
‘followed in the General Elections to the 
State Assembly or Lok Sabha where 
there are no clear cut guidelines or 
directions in the provisions of Specified 
Co-operative Societies Elections Rules 
1971”. i 


“Relying ‘on these guidelines, it appears, 


the Returning Officer proceeded and in 
fact issued the postal ballot in the same 
form which is used for the purpose of 
election to the House of the people or 
to the ‘Legislative Assembly of the State 
as is provided by the Representation of 
the People Act and the Rules made 
thereunder. It is common ground that 
the forms were got . printed and were 
supplied to the voters along with the 
similar directions in the matter of exer- 
cise of vote by the postal ballot as are 
available ‘in those rules and particularly 
in Rule 23 framed under the provisions 
of that . Act. Form 13-D, which was 
printed verbatim with the necessary 
change of election of the Co-operative 
Societies Ltd. constituency from the 
rules governing the elections, appears to 
have been supplied to the voters and 
that contained instructions for the guid- 
ance of the electors; These instructions 
are in two parts, one called Part I, deal- 
ing with the “Directions to Electors” and 
Part H under the heading “Instructions 
for Electors”. Direction No. 3 stated that 
if the elector were to vote for more than 
one candidate, his ballot paper would be 
rejected. Similarly, direction No.,5 with 
regard to the marks’ stated that if the 
mark was so placed as to make it doubt- 
ful to which candidate the elector has 
‘voted, that vote would be invalid. Direc- . 
shall 
obtain the attestation of his signaure on 
the declaration in Form -13-A by asti- 
pendiary Magistrate or by a Gazetted 
Officer: of the District in which the voter 
isto vote. Instruction .(b) stated that the 
elector has then to sign the declaration 
-on Form 13-A in the presence of a sti- 
pendiary Magistrate or any other Officer 
competent to attest the signature of the 
elector. Instruction’ (f) indicated that if 
the voter failed to get hig declaration 
attested or certified in the manner indi- 
cated above, the ballot paper will be res 
fected, 


“13. It appears that acting upon these 


instructions as many as 56 


o 


electors in. , 
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one petition and 240 electors in another, 
exercised their right of voting by postal 
ballot by getting their signatures. attest- 
ed by the Special Executive Magistrates 
in the concerned Districts. It is not in 
dispute that as far as the Special Execu- 
tive Magistrates are concerned, they are 
appointed by the State under Section 21 
of the Code of Criminal. Procedure and 
further that all their appointments are 
-gazetted appointments. It is 
dispute that they are competent to at- 
test the signatures of the persons: con- 
cerned. 


14, What prevailed with the Returning 
Officer as well as the Election Commis- 
sioner, is as stated above and as is be- 
ing contended for the respondents, that 
the attestation is invalid not being by 
either the Stipendiary Magistrate or by 
` a Gazetted Officer of the District. In one 
of the petitions, Dr, Naik relied on -the 
decision of the Mysore: High Court in 
R. Subbanna v. S. R. Guru. 12 Ele LR 
201 : (AIR 1966 SC 925), for pointing 
out that the connotation of the words 
“Gazetted Officer” is that not only his 
appointment must be gazetted, but he 
must be the member of the- service of 
the State or of the Central Government. 
It is common contention of the learned 
Counsel for the respondents that these 
being the election matters and not the 
matters governed by the common law 
rights, this Court should not interfere 
by putting the interpretation which can 
_ At the most be said to be a possible inter- 

pretation. It is contended that the in- 
structions issued on “the authority of the 

Collector should be treated :to have been 
properly. made under Rule 93 and as 
such binding on the voter and. failure of 
the elector to follow the same must 
‘necessarily result in rejection of the bal- 


lot paper: At least that had been the- 


view of the Returning Officer and the 
Election Commissioner having jurisdic- 
tion to decide these matters and, there- 
fore, it will not be appropriate exércise 
of our extraordinary power to interfere 
with their conclusion, 

15. We have given our anxious con- 
‘siderations to all these submissions, It is 
‘ undoubtedly true arid needs no emphasis 

that the matters of electién are matters 
of statute. They do not pertain to the 
domain of common law. From this, it 
does not follow that the matters which 
are not within the statute should also 
prevail when the statute itself does not 
make the provision therefor, 
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also not in. 
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16. As indicated above, the Collector 
has not made any provision with regard 
to the manner of exercise of votes by 
postal ballot. What he did was to issue 


a ‘circular to the Returning Officer. direct- 


ing. him to follow, as far as possible, the 
procedure that is being followed for the 
the 
House of the. People or to the Legislative 
Assembly. of the- State under the provi- 
sions of the Representation of the People 
Act. Such a circular cannot be equated 
with the making of the provisions for . 
enabling the persons to give their votes’ 

in a particular manner by postal ballot. 
If such provisions were to be made, the 
Rule required that it had to be by an 
order to be published in the Official 
Gazette. Neither of these requirements 
are satisfied. -There is neither the order 
nor any gazette publication. The law of 
the present kind, permitting the. auth- 
ority to make provisions with regard to 
the “specified subject, has to be follow- 
ed by the mandate indicated by the pro- 
visions of the law itself. The circular 
issued to the Returning Officer is hardly 
a substitute for an order required to be 
gazetted under Rule 93. It is obvious, 
therefore, that the Collector had not 


‘prescribed any procedure, much less the 


procedure : by: reference to the Rules 
framed under the provisions of the Re- 
presentation of the People Act. No 
doubt, he had issued a circular, but that! ; 


-circular was issued to the Returning Of- 


ficer with regard to the procedure to be 
followed by:-him wherever the Rules 
were: silent. Possibly, that cannot be 
treated to be a further -delegation of 
making a-provision as contemplated by. 
Rule 93 ‘itself. Such a delegation on the 
face of it would not be within the limits 
of Rule 93. It required the Collector to 


make -a provision for -enabling the 
Persons to give: their . votes by : postal 
‘ballot. The Collector having failed to 


make the provision in that regard, in- 
cluding’ providing for.'the procedure: in 
the matter and manner of attestation, 
the. Returning Officer could not treat the 
tallot papers received by post as invalid . 
merely :qn the ground of the .-instruc- 


tions which do not partake in the char- ~ 


acter of an order made by the Collec- 
tor, . : 


17. Everi ‘timing: ‘to these Tasteidions 
which have no final -èfficacy of law as 
indicated above, we- find it difficult to 
uphold the rejection of such a large 
number of ballots, ~ Elections are cons 
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ceptually the measures of ascertaining 
the will of majority. Its procedure ordi- 
narily is laid down by the law govern- 


ing the process by which such will of | 
the majority is ascertained, Technical 


approach and approaches based on as- 
sumptions are likely to frustrate the 
very object of the elective modality. In 
a democratic set up subjected to the rute 
of law and activised by the processes of 
law, it should behave on ali authorities 
to keep in mind that before the will of 
large number of electors is kept out of 
the ken of consideration in the process 
of ascertaining majority, there must be 
clear ground sanctioning such an action, 
the normal democratic rule being ac- 
ceptance of the vote and ascertaining the 
will of the elector. From ‘the premise 
that not being a common law right, it 
does not follow that assumed technicali- 
ties which are not the part of the law 
should be allowed to prevail so as to 
frustrate the very exercise of legal right 
of exercising the vote. If the vote in fact 
is exercised and the identity is not ın 
doubt of the elector and the same is ex- 
ercised in the manner laid down by com- 
petent rule of law, then the Returning 
Officer cannot, on the ground of his in- 
structions not being followed, reject the 
same and refuse to open such a ballot. 

. 18. It can be. seen that the term 
“Stipendiary Magistrate” or a “Gazetted 
Officer” of the District is not defined by: 
any of these Rules. -In want of any dœ 


finition and this.being the part of direc- 


tions to the electors, it is common 
knowledge of the electors with regard 
to these officers that should be deter- 
minative rather than finding the techni- 


cal connotations of such terms. For this: 


is a mere instruction and not a part of 
any rule. On the other hand, the auth- 
ority before whom the attestation of the 
signature could be made by the concern- 
ed elector desiring his exercise of right 
by postal ballot to the election is clear- 
ly indicated. In fact,’ that appears. to 
have been sufficiently ‘stated in instruc- 
tion (b) to which we have already made 


a reference, in that it states the elector : 


has to sign the declaration in form 13-A 
in the presence of a Stipendiary Magis- 
trate or any other Officer competent to 
attest his signature. What is emphasised 
by this instruction-is the competency of 
either the Stipendiary Magistrate or any 
other officer to attest the signature of 
the elector. Therefore, once it is shown 
that a, Gazetted Officer or a. Magistrate 
of similar type had the competency to 


-by the Election 


_the authority of the Special 
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attest the signature of the elector, the 
instruction is fully satisfied. Instruction 
(f) says that if the declaration is not so 
attested, then the ballot paper will be 
rejected. The Special Executive Magis- 
trates, undoubtedly, are . appointed by 
the. gazette publication and as such 
answer the descriptive . term “Gazetted 
Officer of the District”, Similarly, it 1s 
not in dispute that they are competent 
to attest signatures of persons. There- 
fore, when an elector: approaches such an 
authority and gets attestation as requir- 
ed by instruction (b), acting upon these 
directory instructions issued by the Re- 
turning Officer, we fail to see how the 
postal ballots could be rejected by enter- 
ing upon the debate as to who is the 
Stipendiary Magistrate or who answers 
the term “Gazetted Officer of the Dis- 
trict.” The matter is left, as we have in- 
dicated above, tothe circular andis not 
made the part of the order. Sufficient 
and substantial compliance is only 
necéssary when the matter is of direc- 
tion. Acting upon these instructions, it is 
possible for the elector to understand 
that the Special Executive Magistrate, 
whose appointment is gazetted and who 
iscompetent to attest the signature was 
the right authority to whom the elector 
could approach for the purpose of at- 
testation, All these ballots in this man- 
ner. did satisfy the requirements of the} 
instructions and were not liable to be 
rejected. The contrary view expressed 
„Commissioner is based > 
on the assumption that these instructions 
are the part of the order made under 
Rule 93 itself and that was laid down 
by the Collector. Both these assumptions 
are erroneous. Even on the question of 
Executive 
Magistrate, the impugned order does not 
take into account the detailed instruc- 
tions of the Returning ‘Officer, parti- 
cularly instruction* (b) in Part O. Once 
that instruction is kept in view, it is 


-obvious that the elector was: directed to 


approach . that ‘authority who was com- 
petent to attest the signature, 


19. A faint ime was mader on`“ 


-the basis of the Bombay Civil Services 
Rules and the definition of 


“Gazetted 
Officer” in Rule 21 thereof: It must be 


made clear that that Rule - defines 


“Gazetted Officer” for the purpose of the .. 


Civil Services. Rules. “Its import is not to 
govern similar expression as may occur - 
in different statutes: In the Rules with 
which we are concerned, there is no de- 
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finition of “Gazetted Officer” and the 
term used by directions thus is of 
Gazetted Officer of the District and not 
of any other service. While considering 
such provisions of „Election Laws and 
instructions ‘thereunder, we must give 
meaning to the whole phrase which ıs 
in a different term than the one aval- 
able in Rule 21 of the Bombay Civil 
Services Rules. Had it been the statute 
enacted by the legislature or the ‘auth- 
ority that makes such a type of rule 
having use of common connotation, a 
different question might arise for inter- 
pretation. For the purpose of directions 
issued by the Returning Officer, however, 
all other parts of the directions have to 
be kept in view and as indicated above 
what is of essence is a Gazetted Officer 
competent to attest the signature of the 
concerned elector. Once such an officer 
is there and once that officer has attest- 
ed the signature, the instructions are 
fully satisfied. 


20. Taking this view, we find that the 
Election Commissioner was not mght n 
answering issue No 3 in each of these 
petitions, holding that the attestation by 
the Special Executive Magistrate was 
not in accordance with these instructions, 


21. In view of the above findings in 
woth these petitions, the Rules will have 
to be made absolute. As a result thereof, 
the matters will go back to the-Commis- 
_ sioner, Bombay - Division, Bombay, deal- 
ing with the concerned election causes, 
for the purposes of opening 56 postal 
ballots in Writ Petition No. 2797 of 1979 
and 240 postal ballots in Writ Petition 
No, 2819 of 1979 and after  scrutinising 
the same, as required by the Rules, to 
determine the election results afresh in 
accordance with the voting figures that 
will eventually be worked out, 


` 22. The Rule in. each of these peti- 
tions is made absolute in these terms, 
The parties represented in these peti- 
tions to appear before the Commissioner, 
Bombay Division, Bombay, on March 16, 
1981. The Commissioner then will fix 
the case for opening of these ballot 
papers either by. himself or by calling 


the Returning Officer concerned and de- 


cide the respective Election . Petitions 
within a period of six weeks thereafter, 
The parties, who are not represented in 
these petitions, would be entitled to a 
fresh notice by the Commissioner. The 
costs of the petitioners to be paid by the 
concerned specified Society, being the 


. Francis Joseph v, Olivia Jane 


A.L R. 


Maharashtra State Co-operative Bank 
Ltd. The respondents to bear their own 
costs, 

Petitions allowed, 
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SHARAD MANOHAR, J; 

Mr. Francis Joseph Rebellow, Appel- 
lant v, Smt. Olivia Jane Rebellow and 
others, Respondents, 

First Appeals Nos, 174 and 176 of 1980, 
D/- 5-1-1981, 

Civil P. C. (5 of 1908), O. 14, R. Z 
(after amendment of 1976) — Suit for 
accounts of dissolved firm dismissed on 
preliminary issue of limitation — Issue 
relating to effect of new agreement, 
signed on  partner’s death, entrusting 
business to heir of deceased till accounts 
were rendered, not examined — Held, 
dismissal of suit on preliminary issue 
without examining issue relating to 
agreement was illegal exercise of Court's 


jurisdiction under O. 14, R. 2. (Para 10) 
Cases Referred : Chronological Paras 
AIR 1969 Mad 257 8, 12 


AIR 1922 PC 115 : 20 All LJ 862 12 


Mahendra -Shah with S. G, Page (in F. A, 
No. 174 of 1980) and K. J. Abhyankar 
with C. I, Chamboowala (in F, A. No, 
176 of 1980) for Appellant: H. Suresh, for 
S. R.' Kamat for Nos. 1 to 6 (in F, A 
No, 174 of 1980) and (for Nos. 1 to 10) (in 
F. A. No, 176 of 1980), for Respondents, 


JUDGMENT :— These First Appeals 
are directed against the ‘decree passed 
by the Bombay City Civil Court dismis- 
sing the plaintiffs suit relating to ac- 
counts in respect of the partnership 
business etc. First Appeal No, 174 of 
1980 is filed by the original plaintiff: 
whereas First Appeal No. 176 of 1980 is 
filed by original defendant No, 11. The 
interest of both of them are, however, 
identical except, perhaps, for the fact 
that the other. defendants in the suit 
claim to- have- an additional defence 
against defendant: No. 11 which defence 
is not relevant for the purpose of this 
appeal. Both the appeals are, therefore, 
being disposed of by this common judg- 
ment. The parties hereafter shall be re- 
ferred to as the plaintiff and the defend- 
ants. When special reference is' to be 
made to the case of original -defendant 
No. 11 he will be specially referred to as 
defendant No. 11. Before stating the re- 
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spective case of the parties I may- refer 
to certain ‘admitted facts of the case. 

2. The plaintiff; defendant No: 1] and 
one ‘Lawrence were three brothers, A 
partmership-deed dated 29th of Dec.: 1952, 
came to be executed by the three 
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brothers for carrying on. the business: of © 


Restaurant and other business under the 
name and style of Jai Hind Shamrock 
Restaurant at Colaba, Though. it was 
only a restaurant in’ the premises in 
question there were also a tailoring shop 
and certain stalls such as of Panwala etc, 
It is the contention of the plaintiff and 
defendant No, 11 that as per the part- 
nership-deed, the plaintiff and defendant 
- No, 11 each were having 25% share in 
the: partnership, whereas their brother 
. Lawrence was having 50% share in the 
same. According to the plaintiff, the 
partnership business was carried on or 
actively managed mainly by Lawrence 
and plaintiff and defendant No, 11 were 
getting their share of profit. 

Lawrence died on 1-12-1961. Defend- 
ant No. 1 is his widow and defendants 
Nos, 2 to 10 are the children of deceased 
Lawrence, The plaintiff admits that the 
partnership was a partnership at will 
The plaintiff and defendant No. 11 con- 
tend that the partnership stood dissolv- 
ed by virtue of and with effect from the 
death of Lawrence. But they have cons 
-tended further as follows: 

“Final account of the assets and li-~ 
abilities of the partnership’ business as 
on the death of the said Lawrence 
Romaldas Rebellow was not taken, The 
same was permitted to be used for -con-- 
tinuing the said business for the benefit 
of the surviving partners and the heirs 
and legal representatives of the ` said 
Lawrence Romaldas Rebellow and the 
business continued with the funds of the 
old partnership.” ` 
The above are only the aeerindals in the 
plaint; they are not admitted facts: but 
it is common ground that on 17-8-1963 a 
notice came to be given on behalf of the 
plaintiff as well as defendant No. 11 to 
defendant Number. 1 stating that the 
partnership stood dissolved on the death 
of Lawrence. It appears to have been 
mentioned therein ‘that the death took 
place on 8th December, 1961. But it was 
common ground before me that it was.a 
mistake, In any event, that date is not 
going -to make any difference so far as 
the question involved in this litigation 
is concerned. By the said, notice it was 
further stated that plaintiff and defend- 
ant. No, il had become entitled to have 


‘that both of 
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accounts in respect of the partnership 
business, that since the. death of Law- 
rence defendant No. 1 has been looking 
after the affairs of the business but had 
not rendered accounts to the plaintiff 
and defendant No. 11. It was pointed out 
them. were having 1/4th 
share each in the said business as also 
in the profits of the same. Prima facie, 
therefore, they claimed 1/4th share not 
only in the profits, but also in the net 
assets of the firm. Defendant No. 1 -was 
called upon to give to the plaintiff and 
defendant: No. 11 accounts in respect of 
the business within eight days from the 
receipt of the notice, 


To this notice a reply dated 24th 
August, 1963 was given on behalf of de- 
fendant No.1 and by that reply defend- 
ant No. 1 flatly denied the very exist- 
ence of the partnership. either before 
the death or after the death of Law- 
rence. It follows that she denied the 
plaintiff's and defendant No, 11’s claim 
for accounts, 


Thereafter on 15-9-1965 the present 
suit was filed by the plaintiffs for various 
reliefs claimed in the suit. I will have 
occasion to refer to the various prayers 
somewhat in detail in the later portion 
of this judgment. At this stage I may 


Olivia Jane 


- 


state that declaration was asked for that .. 


the ‘plaintiff had a share in the partner- 
ship business in the proportion set out 


therein. A declaration was also asked. fer ` 


that the firm be dissolved from 1-12- 
1961 and prayer was made that a Re- 
ceiver be appointed for taking possession 
of the business and it was also prayed 
that accounts be taken of the business: 
(a) as on ist of December 1961 and 
(b) for the period subsequent to 1-12- 
1961, 
- 3.. As stated above, defendant No. 11 
‘sails in the same boat with the plaintiff. 
He filed his written statement and sup- 
ported each of the plaintiff’s contentions. 
The real contesting defendants were de- 
fendants Nos. 1 to-10. They filed their 
written statement and contended as fol- 
lows :— 

It was stoutly denied that there 


Lawrence on the one hand and the plain- 
tiff and defendant No.-:11 on the other 
at any time. It was, therefore, further 
contended that no question arose about 
the plaintiff and defendant No. 11 be- 


ex- - 
isted any partnership between deceased- 


ing entitled to any accounts for the per- | 


iod previous to the death of Lawrence 
or subsequent thereto, Moreover, it was 
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contended that assuming that there ex- 
isted any partnership amongst the three 
brothers and that the same stood dis- 
solved on 1-12-1961. the suit for -aw 
counts filed on 15-9-1965 was barred by 
limitation. i : i 

4. On these pleadings, issues were 
framed. The issue relating to the bar of 
limitation was issue No, 1, It was fram- 
ed as follows: : 

“1. Whether the suit is barred by 


"law of limitation?” 


5. Defendants Nos. 1 to 10 were suc- 
cessful in persuading the learned Judge 
to treat the said issue No. 1 as the pre- 
liminary issue. Since the issue was 
tried as preliminary issue no evidence 
as such was led by the, parties on any 
of the remaining issues. As a matter of 
fact, it was felt that no evidence even 
on issue No. 1 was necessary and hence 
no evidence was led in the suit and 
issue No. 1 ‘came to be adjudicated upon 
-by the learned Judge on demurrer, that 
is to say, by assuming that the state- 
` ments made in the plaint were true and 
correct, The learned Judge held that 
on the plaintiffs own showing the firm 
stood dissolved on 1-12-1961. The suit 
was therefore a.suit for accounts of a 
dissolved firm. The learned Judge, 
“therefore, -held that such a suit was gov- 
erned by Article 5 of the Limitation Act, 
1963, (corresponding to Article 106 of 
the Limitation Act 1908), Since the 
period for.such a suit. as ‘per the said 
Article is of three years from the date 
of the dissolution of the firm, the learned 
Judge held that the suit filed’on 15-9- 

1965,-long after the expiry of period of 
three: years from 1-12-1961, was hope- 
lessly barred by limitation. The learn- 
ed Judge was evidently of the view that 
the entire suit was capable of being dis- 
posed of on this preliminary issue itself: 
He, therefore, passed a. decree dismissing 
the plaintiff's suit - with costs, by his 
judgment dated 4-2-1980, `. - 
_ 6. As. stated. above, both the plaintiff 
as well as defendant No, 11 have filed 
:the above two appeals separately against 
“the. said decree, l ; ee 


“I, Mr. Mahendra Shah, the learned 
Counsel appearing -for the plaintiff and 
Mr. Abhyankar, the learned >- Counsel 
appearing for defendant No. 11 seriously 
questioned the correctness of the decree 
and particularly the manner in which 
' the same was passed, The thrust of the 
_ argument of both of them is that the 
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learned Judge was in error in trying the 
issue ` relating to bar of limitation as 
a -preliminary issue, According to them, 
the suit could not be said to be governed 
by Article 5 of the Limitation Act 1963 
at all They contend that there are 
several averments made in the plaint 
which would show that the claim made 
by the plaintiff is of a composite type 
and that it is not a claim simpliciter. for 
accounts “of a dissolved firm.-They con- 
tend that at the most a part of cause of 
action for suit could be - said to have 
arisen on 1-12-1961, when the firm stood 
certain other 
equitable. claims against defendants 
Nos, 1 to 10 for the subsequent period 
arising out of the agreement - between 
the parties in -respect of subsequent _ 
conduct of the business. The. Counsel 
contend. that those claims could not be 
said to be barred by law of limitation. 
They contend that for the~ purpose of 
preliminary issue the agreement as set 
up by the plaintiff must be presumed to 
be either admitted or proved and they 
argue that the learned Judge was in 
error in not applying his mind to the 
effect of the said agreement. The con- 
tention is that upon the death of Law- 
Fence, there was.an agreement between 
defendant No. 1 on the one hand and the: 
surviving. partners on the other that 
defendant No. 1 would’ carry on the- 


‘business with the help of the partner- 


ship assets and she would give accounts 
to the surviving partners in that behalf. 
One contention in this behalf is that the 


‘right which arose in favour of the surviv- 


ing partners by virtue of dissolution of 
the firm as on ‘1-12-1961 got merged into 
the agreement newly arrived at -and 
hence the entire cause of action got re- 


‘newed. Second line of attack was. that 


assuming that the partners’ rights had 
not merged in the agreement, still the 
plaintiff and defendant Nv, 11 jointly 
constituted defendant No, 1 as their 
agent for carrying on the business until 
accounts were taken, The contention 
was that defendant No, 1 who was acting 
as such agent. was bound to render ac-. 
count at least for the subsequent period. 
It was contended that same result would 
follow upon the reasoning that there. 
was an entrustment by the surviving 
partners to defendant No. 1 acting on 
behalf of herself and -defendants Nos, 2 
to 10, x o 


“The sum and substance of this reason- . 
ing was that there was a fresh cause of 
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action accruing to the plaintiff. and de- 
fendant No, 11 for accounts in respect of: 


(a) the entire period of the partner- 
ship till the date of reply by defendant 
No. 1 viz., 17-8-1963, or 


(b) from 1-12-1961 till 

onwards, 
The contention was that defendant No, I 
continued to be accountable 
plaintiff and defendant No. 11 by virtue 
of the agreement mentioned above. En- 
forcement of such agreement, it was 
contended, was one of the aims of the 
suit and hence, it was contended, such a 
suit would not be governed by Article 5 
of the Limitation Act 1963. 

* 8. Mr. Suresh, the learned Counsel for 
the contesting defendants, on the other 
hand very. vehemently "contended . that 
attraction of Article 5 of the Limitation 
Act. 1963 was inescapable. He read out 
the averments in the plaint along with 
the prayers therein and 
on the plaintiffs own showing the firm 
was no longer in existence. On the plain- 
tiffs own showing it was a - dissolved 
firm on 1-12-1961 and the plaintiff . and 
defendant No, 11 wanted. accounts in 
respect of the past transactions of the 
firm and of the future business of the 
dissolved firm. He contended that even 
though accounts in respect of the sub- 


17-8-1963 and 


sequent transaction was asked for, still, 


the suit would be one for accounts in 
respect of dissolved firm; whether the 
business continued or not and this being 
the position, the suit had got to be filed 
. within three years from the date of 
the dissolution of the firm. In this con- 
nection he invited my attention to a 
judgment of the Madras High Court in 
M. Valliammai v. Ramanathan, AIR 
1969 Mad 257. I will discuss this au- 
thority a little later. At this stage I 
may state that the real question is as to 
whether the Court was justified in dis- 
posing of the entire suit on the preli- 
minary issue itself. The various points 
raised by the Counsel for the plaintiff 
and defendant No. 11 have not been con- 
sidered by the learned Judge at all. The 
answer of Mr. Suresh to all these points 
is that the consideration of the same was 
not necessary because even assuming 
that there existed any agreement be- 
tween the parties as pleaded by the 
plaintiff, still the suit would be one 
which would be governed by Article 5 
of the Limitation Act 1963. 

- 9 I am of the view that the conten- 
Hoa of Mr, Shah and Mr, Abhyankar 
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to the- 


contended that . 
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limited to the extent of the decision of 
the suit on the preliminary issue has got 
to be accepted. In this connection it 1s 
to be noted that the suit was no longer 
governed by the unamended Civil Pro- 
cedure Code. The unamended Order 14 
Rule 2 provided as follows: 


“2. Where issues both of law. and of 
fact arise, in the same suit, and the 
Court is of opinion that the case or any 
part thereof may be disposed of on the 
issues of law only, it shall try those is- 
sues first, and for that purpose may, if 
it thinks fit, postpone the settlement of 


‘the issue of fact until after the issues of 


law have been determined.” 

Order 14 R. 2 which is amended by vir- 
tue of the 1976 amendment on the other 
hand runs as. follows :— 


“2. Court to pronounce judgment on all 
issues — (1) Notwithstanding that a case 
may be disposed of on a preliminary 
issue, the Court shall, subject to the pro- 
visions of sub-rule (2) pronounce judg~ 
ment on all issues. 


(2) Where issues both of law and of 
fact arise in the same suit, and the Court 
is of opinion that the case or any part 
thereof may be disposed of on an issue of - 
law only, it may try that issue first if 
that issue relates to: 


(a) the jurisdiction of the Court, or 
-(b) a bar of the suit created by any 
law for the time being in ar 
and for that purpose may, if it thinks 
fit, postpone the settlement of the other 
issues until after that issue has been de- 
termined, and may deal with the suit in 
accordance with the decision on that 
issue.” . 


Prima facie, therefore, it appears that 

whereas formerly once the Court came 
to the conclusion that the suit could be 
disposed of by decision of the prelim- 
inary issue the Court had no option 
but to try the issue as preliminary issue 
and to dispose of the suit accordingly. 
The amended Rule 2 of Order 14 on the 
other hand gives a discretion to the 
Court, even if the issue relates to a bar 
to the suit created by any law, meaning 
thereby law such as the Limitation Act. 
But apart from this distinction it can be 
said that the Court does have jurisdic- 
tion to decide the suit on a preliminary 
issue but it can do so only if the ques- 
tion is purely one of law or is one 
which would decide the entire suit by: 

itself, f 
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10. In the instant case, I find that a 
mumber of points have been raised by 
the Counsel for the plaintiff. As for 
example the plaintiff has pleaded an 
agreement between the surviving part- 
ners and heirs of the deceased partner 
by virtue of which agreement defendant 
No. 1 was constituted almost an agent 
or a trustee for carrying on the business 
of a dissolved firm until the accounts are 
taken, It is a question of substantive law, 
which would require examination in the 
context of the principles of equity, as to 
whether the plaintiff and defendant 
No, 11 would not be entitled to enforce 
certain equities against the contesting 
defendants,’ It may be that upon ex- 
amination of the entire question the 
Court may come to the conclusion that 
the rights that had accrued to the sur- 
viving partners got merged in the agree- 
ment between the surviving partners on 
the one hand and the heirs of deceased 
partner on the other. Secondly it may 
be possible for the Court to come to the 
conclusion, after examination of the 
entire legal position, that certain equi- 
ties accrued tothe plaintiff and defend- 
ant No, 11 by virtue of the agreement 
arrived at between the parties, or repre- 
sentation made by the defendant No, 1 
to them, while arriving at the agreement, 
It may be a case of agency by defendant 
No. 1 for the body of the parties who 
were now co-owners in respect of the 
partnership assets. It is not inconceiv- 
able that a body of co-owners could exist 
without there being a partnership as 
such amongst them as contemplated by 
the Partnership Act. Just as there could 
be co-owners of property there could be 
co-owners in respect of business includ- 
ing assets and liabilities of business, be- 
cause business after all is property. In 
the case of partnership, each is an agent 
of partner and of the other business. In 
case of such kind of- co-ownership it is 
inconceivable that defendant No. 1 alone 
was constituted agent by the remaining 
co-owners, I hasten to add that I wish 
to express no final opinion on this point 
at all. The point that was sought to be 
made before me and which ap- 
pears to me to be quite reasonable is 
that the entire legal position in this be- 
half needs to be carefully examined. 
For that purpose it shall have to be first 
established that there did exist an agree- 
ment between the plaintiff and defend- 
ant No. 11 on the one hand and defend- 
ant No, 1 on the other as pleaded by. 
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the plaintiff. After that agreement was 
in fact established, the Courts shall have 
to examine the legal position and to as- 
certain the legal consequence flowing 
therefrom. I can understand if the learn- 
ed Judge had proceeded upon the as- 
sumption that there existed an agree- 
ment as pleaded by the plaintiff and had 
examined the entire legal position and 
had thereafter come to the conclusion 
that no right either in law or in equity 
accrued in favour of the plaintiff even 
though the agreement was held proved. 
The learned Judge has mot considered 
this aspect at all. To my mind the deci- 
sion of the suit on the preliminary issue 
without examination of the legal position 
referred to above is something which 
cannot be said to be proper exercise of 
the Court’s jurisdiction under O. 14, R, 2 
of the Code of Civil Procedure, 


11. A few arguments were sought to ` 
be advanced by Mr. Suresh with relation 
to the position emerging from the provi- 
sions of the Partnership Act with special 
reference to Sections 37, 45 and 53 of 
the same. Since I am not deciding this 
question finally, I do not think it proper 
on my part to express any opinion on 
the same except that to my mind the 
position arising out of the said provi- 
sions does not at all conclude the legal 
position one way or the other, While 
considering the legal position mentioned 
above, the effect of the above mentioned 
provisions of the Partnership Act and in 
fact the effect of the entire scheme of 
the Partnership Act shall have to be 
taken into account by the Court, All that 
I am driving at is that the Court has 
non-suited the plaintiff without examin- 
ing this legal position and to that extent 
the decree passed by the Court cannot 
be said to be quite justified. 


12, I will now deal with the decision 
of the Madras High Court in M, Valliam- 
mai v. Ramanathan, AIR 1969 Mad 257, 
which was heavily relied upon by Mr. 
Suresh, In that case there existed a part- 
nership from the year 1921, One of the 
partners, partner ‘A’, died in 1933 but 
contention was that the same partner- 
ship .continued after reconstitution, An- 
other partner, partner ‘B’, died in 1947 
but the partnership allegedly continued 
once again after reconstitution. The third 
partner, partner ‘C’, died in December, 
1956 and some of the surviving partners 
filed suit for accounts of the dissolved 
firm in June, 1959, well within three 
years from the date of the death of the . 
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last deceased partner 'C’, It was-the case 
of the plaintiff that on reconstitution of 
the firm after the death of partner ‘A’, 
the immovable properties which were 
the subject-matter of the suit ceased to 
be partnership properties and they were 
enjoyed by the plaintiff and other sur- 
viving partners only as. co-owners, It 
was on the basis of this contention that 
a share in the suit properties was claim- 
ed and there was a separate claim fot 
rendition of accounts of dissolved part- 
nership firm. The defendants denied the 
plaintiff's claim regarding reconstitution 
of the firm after the death of partner ‘A’. 
Defence was that upon the death of the 
said partner ‘A’, the partnership was 
wound up by the surviving partners and 
the assets were sold and the sale pro- 
ceeds were used for the discharged of 
the debts. In substance their contention 
was that they were in possession of the 
properties in their own right, they hav- 
ing purchased those properties in the 
winding up proceedings. They ‘also con- 
tended that they had acquired title to 
these properties by adverse possession. 
The contentions of the defendants were 
accepted by the trial Court and he held 
that the firm was never reconstituted 
but was already wound up. It was held 
that the property was sold in the wind- 
ing up proceedings, The defence plea 
regarding adverse possession was also 
accepted and hence it’ was held that the 
suit for accounts was barred under Arti- 
cle 106 of the Limitation Act. The suit 
was, therefore, dismissed. In appeal, the 
learned District Judge agreed with the 
findings that the firm was already dis- 
solved in the year 1933 and that there 
was no reconstitution of the same, The 
appellate Court, however, held that 
there was no settlement of accounts. The 
defence plea regarding adverse posses- 
sion was, however, megatived by the Ap- 
pellate Court, As regards the question 
of limitation the learned District Judge 
took the view that when the suit for ac- 
counts was barred, the suit for share of 
the assets of the firm was also barred, 
However, he felt that different consid- 
eration would arise as regards the claim 
of partition of immovable properties that 
belonged to the dissolved firm, He took 
the view that the surviving partners be- 
came co-Owners and none of them could 
hold adversely against the other, The 
appeal, was, therefore, allowed to this 
extent, that is to say, it was allowed 
with reference to the claim for share in 
the immovable eens 


a partners 
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In the second appeal the High Court 
was required to consider this”. aspect- of 
the judgment - of the learned District 
Judge and it was in this Sontext that 
the High Court observed as follows: 


“(At p. 261) It is now settled law that 
or his representative’s lien 
with reference to partnership assets _is 
on the surplus of the assets of the fir 

and not on any particular item of pro- ` 
perty béloiging to the partnership, On 
the dissolution of a firm, all the proper- 
ties belonging to the partnership have 
to be sold and the sale. proceeds after 
discharging all the partnership debts and 
liabilities, have. to-be divided among the 
partners according to their respective 
shares, and this is the general rule, The 


‘lien of a partner is not one on any speci- 


fic assets of the partnership existing on 


‘the death of a partner such as would 


fetter its conversion into money, | The 
right of a representative of a partner 1s 


. really a claim against’ the surplus assets 


on realisation whether the surplus assets 
consist entirely of the proceeds of real- 
isation or whether they include some 
specific items of property which existed 
on the death of the partner. The proper 
remedy of a partner in the circum- 
stances is to have accounts taken to as- 
certain his share and if the right to sue 
for accounts is barred by limitation, the 
parimer cannot sue any partner in pos- 
session of the assets for a share therein. 
If after taking accounts and discharging 
the mutual rights and obligations of the 
partners: or. their representatives an as- 
set which has been forgotten or treated 
as valueless. afterwards falls in, that as- 
set no doubt will be divided between the 
partners or their representatives in pro- 
portion to their shares in the partner- 
ship, 

The head noté in ILR 45 Mad 3783 
(AIR 1922 PC 115), the leading case on 
the subject which succinctly states the 
principle, runs thus? 


“I? a partnership has been dissolved 
and accounts have been wound up, the 
mutual rights and obligations of the 
partners therein being discharged, and 
an asset which has been forgotten or 
treated as valueless afterwards falls in, 
it ought to be divided between the part- 
ners in: proportion to their shares in the 
partnership. But if mo account has been 
taken, the proper remedy of a partner 
in respect of an asset so received is to 
have an account taken; if his right to sue 
for an account is barred by limitation 


- trial Court is set aside 
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he cannot sue the partaer who has re 
_ ceived the asset for a share;of it.” .. 
I have stated the facts and ratio of the 
case somewhat in extenso just“ with’ a 
view. to, point out the distinction between 
the question that arose for consideration 
before the Madras High Court and the 
question that might. be required to be 
- dealt with by the Court in this case. In 
the Madras case there was a pleading 
that there was a reconstitution of the 
firm but that contention: was negatived. 
In that case there was no plea that there 
was subsequently an agreement between 
parties by virtue of which the business 
was to be carried on by any of the part- 
ners as trustee or an agent of-the other 
_ party. The absence of such a plea marks 
the basic difference between the two 
situations, To my mind if the agreement 
in the instant case is held to be proved, 
it is quite possible that the 
legal position might not be the same as 
- the one which was negatived by their 
“Lordships of 
I hasten to add that I wish to express no 
final opinion on this point because to my 
mind the entire question should be 
examined by the learned Judge - himself. 
If he arrives at the conclusion that the 
agreement ‘itself was not proved by the 
: plaintiff, perhaps nothing further will 
remain, but if it.is held that the agree- 
ment is proved, the learned Judge shal] 
have to examine the entire legal posia 
tion as indicated above, 

13. In these circumstances, the appeal 
is allowed. The- decree passed bý. the 
and the matter 
is remanded to the trial. Court for deci- 
sion of all the issues, including issue 
relating to limitation which ~ shall be 
examined and decided by the trial Court 
afresh in the light of the evidence on 
record and the evidence that would be 
further led by the parties. 

14. It is needless to state that the 
trial Court will allow the parties to lead 
such evidence as they may -desire on all 
the issues, However, in view of the fact 
that the suit is a very old suit of the 
year 1965 and in view of the fact that 

_the same was dismissed by the trial 
Court on preliminary issue only, the 
trial Court is directed to dispose of the 
entire suit before 31st July, 1981. The 
Court is also directed to inform 
Registrar of this Court the progress of 
the suit and particularly this Court 
should be informed if any attempt is 


made on the part of any parties to ee : 


the proceedings, 
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the : 
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15. The Bank guarantee furnished by ` 
respondent No, 1 pursuant to the order 
dated 14-3-1980 passed in Civil Applica- 
tion No, 766 of 1980 to.continue till the 
disposal of: the suit by the trial Court. ` 

16, Office to send writ of- this order 
to the trial Court immediately, 

'F. A No, 176/80 . 

This is companion appeal. with’ the 
earlier First Appeal No. 174/80. For the 
reasons stated in the said judgment the 
decree passed by the trial Court is set 
aside.” The rest of the decretal order in 
F. A. No. 174/80 shall apply to this ap- 
peal also, 

. Appeals allowed, 
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Krishnabai Shivram Patil, Appellant v. 
‘Ananda Shivram Patil, Respondent: 
~ Second Appeal No, 1187 of 1973,. 
4-12-1980. 

(A) Hindu Adoptions and Maintenance: 
Act (78 of 1956), , S. 16 — Presumption 
under — Available only if document has 
been executed both by person taking child 
in adoption and person giving child in 
adoption — Adoption deed executed only 
by person taking in adoption — Presump- 
tion not available, (Paras 9, 10) 

. (B) Hindu Adoptions and Maintenance 
-Act (78 of 1956), S. 12 Proviso (c) — Pro- 
perty fully vesting in person as last sur- 
viving coparcener — His subsequent ad- 
opted son cannot divest him of it, AIR 
1981 Bom 109, Distinguished, (Para 14) 
Cases Referred: Chronological Paras 


Dh 


AIR 1981 Bom 109 14 
AIR 1977 Bom’ 289 . 13 
AIR 1975 SC 1103 i i3 
AIR 1972 Bom 98 ` 3 
- AIR 1968 Raj 51 . 13 


S. J. Jadhav; for Appellant; S. R. Patil, 
for Respondent, 

JUDGMENT:— In this Second Appeal, 
the appellant was the defendant in the 
suit filed by the plaintiff-respondent for 
partition and possession of the plaintiffs 
alleged 1/2 share in the suit properties, 
The facts of the case are as follows: | 

2. The plaintiff alleged that one Shiv- 
ram Patil was the owner of the suit pro- 
perty. He was a widower. The defendant 
was a widow. She came and stayed with 
him as his mistress. In due course he 


-executed a maintenance deed, Ext. 37, in 
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‘her favour giving to her 1/2 share’in the 
suit lands and a house which were to be 
in her possession for her lifetime. Shiv- 
ram:-had -a natural brother Govinda, who 
was separated from Shivram long ago. 
The plaintiff was the son of said Govinda. 
Shivram had no issue and hence, on 21st 
May 1957, he took the plaintiff in adop- 
tion and executed a registeréd adoption- 
deed'in his favour on 28th May 1957. Ac- 
cording to the plaintiff, the possession of 
all the properties was handed over by 
Shivram-to him; but ‘in the Revenue 
Records the properties continued to re- 


main in his possession. Shivram died on- 


28th March, 1970, but before his- death 
sometime after the 
got a consent-deed executed from - the 
plaintiff with a view to. ensure the main- 
tenance of the defendant. 


plaintiffs. case that after -Shivram’s 


death, the defendant kept possession. of 
all'the properties and refused to give the: 


plaintiff his share. This, according to the 
plaintiff, was the genesis of the suit, 
which was filed by him against the de- 
fendant for partition and possession of 
the suit. lands. 


3. The defendant filed a written state- 
ment and denied that there was any valid 
adoption of the plaintiff by Shivram. She 
denied that the necessary ceremonies, 
which must inevitably attend upon a 
- valid adoption, ever took place, She also 
contended that since the ‘plaintiff was 
more than 15 years of age at the time of 
the adoption, the adoption was in fact 
invalid. She contended that there existed 
ho custom in the community or in the 
family to which Shivram belonged, of a 
- boy more than 15 years of age being 
taken in adoption. She. contended that 
Shivram was not in a fit mental condition 
at the time of the alleged adoption. She 
further contended that immediately after 
that adoption. Shivram repudiated the 
same by giving a public notice. She con- 
tended that the plaintiff had usurped the 
possession. of land, Gat No. 877, at Dha- 
-vali and hence Shivram had in fact filed 
Civil Suit No. 193/63 against the plaintiff 
and his alienee. In that suit the factum 
and validity of the adoption were chal- 
lenged by Shivram. In that litigation he 
‘succeeded and he got a decree for posses- 
' sion of the land in question in his favour. 
~ As a matter of fact ‘he even executed the 
decree ʻand got back possession of the 
said land. In these circumstances the de- 
fendant contended that the present suit 


filed by the plaintiff was barred by . the, 
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‘adoption, Shivram- 


It was the- 
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principles ‘of‘res judicata, She denied the 
fact that she was the mistress of Shiv- 
ram, She contended that she had remar- 
ried Shivram by Pat marriage.. For all 
these reasons she strenuously contended 
that the plaintiff had no claim whatso- 
ever in the suit property. ` 


-4, On these rival pleadings, 
were framed and parties went. 
The learned trial Judge held: that the 

palintiff’s adoption was valid. He also 
held. that the plaintiff had proved the 
custom of taking adult boys being more 
than 15. years of age in adoption. The 
learned Judge also held that the adop- 
tion was also factually proved because 
the plaintiff had proved the ceremony of 
giving and taking. Hence he held that the 
adoption was a legal transaction. He ne- 


issues 
to. trial. 


_gatived the plea regarding res judicata. 


He also negatived ‘her contention that she 
was the legally wedded wife of Shivram. 
In thesé circumstances, he decreed the 
plaintiffs suit for partition and — possession 
with costs, 


5.. In appeal the learned Extra Assist- 
ant Judge confirmed the finding of the 
trial Court that the defendant was not a 
legally wedded wife of Shivram. He also 
negatived -her plea that there was any 
bar. of res judicata to the present suit by 
virtue of the decree passed against the 
present plaintiff in Civil Suit No, 193/63 


filed by Shivram against him: So’ far as 


the validity of the adoption was concern- 
ed, he held that the adoption was legal 
and valid, but for this purpose he mainly 
relied upon the deed of adoption. Relying 
upon the deed of adoption, he held that 
there was a presumption regarding the 
fact that the adoption had been made in 
compliance with the provisions of the 
Hindu Adoptions and Maintenance Act. 
In this view of his reasoning he confirm- 
ed the decree passed by the trial Court 
and dismissed the appeal filed by the .de- 
fendant. 


-.6. In this Second Appeal, two ques- 
tions arise. First one is as to whether 
there is any legal and valid adoption of 
the plaintiff made by Shivram at all and 
the second question is as to whether..in 
view of the admitted fact that the plain- 
tiff was more than 15 years of age at the 
time of the adoption the custom of taking 
such boy in adoption is proved. In other 
words, the real question is whether by 
giving a few instances. of adoption of 
adult boys of the:age exceeding 15 years 


ve been proved, could: it be said that 
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the custom of taking such adult boys m 
adoption was duly proved by the plain- 
tif as contemplated by-S. 10 (iv) of the 
said Act. To my mind the present appeal 
is capable of being decided fully in fav- 
our of the appellant on the first question, 
and hence it will not be necessary for me 
to express any opinion on the second 
_ question. 


7. In order to establish his claim it 
is imperative for the plaintiff to prove 
that he was in fact adopted by Shivram 
and that the adoption was valid and iegal. 
Both the factum of adoption and validity 
and legality of the adoption are based 
upon a factual position, viz. the giving 
and taking. S. 11 (vi) ef the said Act pro- 
vides as follows: 


“(vi) the child to be adopted must be 
actually given and taken in adoption by 
the parents or guardian concerned or 
under their authority with intent to 
transfer the child from the family of its 
birth, or in the case of an abandoned 
child or a child whose parentage is not 
known, fram the place or family where 
it has been brought up, to the family of 
its adoption.” 


8. In the present case there is no dis- 
pute that the plaintiffs natural father 
and mother were both alive at the time 
of the adoption. It is further not in dis- 
pute that giving could have been done 
only by the plaintiffs natural father 
Govinda, The difficulty about the judg- 
ment of the lower Court is that the learn- 


ed Extra Assistant Judge has overlooked: 


the fact that there is virtually no evi- 
dence on the part of the plaintiff to prove 
that his natural father Govinda had in 
_ fact given him in adoption to Shivram. 
It is an admitted fact that when the 
plaintiff was adopted he was already 21 
years of age but for the purpose of prov- 
ing valid adoption and for the purpose 
of giving and taking, the plaintiff has 
examined his mother Abai Strangely 
enough she has given an entirely dif- 
ferent story so far as the age of the plain- 
tiff at the time of the adoption is con- 
cerned. In Para. 4 of her deposition she 
has stated as follows: 


“4. The deceased Shivram took the 
plaintiff from us when he was about 3/4 
years old. Thus since 3/4 years this 
plaintiff was staying at Yedentpani in his 
childhood, The deceased Shivram came to 
Dhavali to us and then told us that he 
wants the plaintiff Ananda. We agreed 
to give him. The deceased Shivram calied 
‘us to Yedénipani for adoption im the 
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month of Vaishakh I, my ‘husband, two 
nephews and two ee went to Yedeni- 
pani.” 

In para. 5 she has aendeed as follows:— 


“5. The adoption ceremony took place 

in the house of deceased Shivram. There 
was one Bhatji, Shviram Patil told me 
and my husband that he wants my son, 
and we both agreed to give him. Shivram 
took the plaintiff on his side and he took 
the hands of the plaintiff in his hand he 
took talu, ie. forehead, and then put 
sugar in his mouth Bhatji performed 
‘home’ ceremony and we all paid respect 
to it. After this photo was taken. Dattak 
yadi was also written by one Vithal Yesh- 
want Patil. I and my husband’ have put 
our thumb marks and Shivram’ signed on 
it. In all 100-200 persons gathered there 
for this function.” 
It will be thus seen that she has not 
uttered any ward about Govinda having 
given the plaintiff in adoption to Shiv- 
ram. She has ne doubt stated that Shiv- 
ram had taken the plaintiff in -adeption 
but the counter part of that ceremony, 
viz. the giving is something about which 
there exists no evidence. 


‘9. It would be, therefore, impossible 
to rely upon the oral evidence or any 
evidence for the matter of that adduced 
by the plaintiff for proving the adoption. 
It appears that the learned Extra Assist- 
ant Judge was alive to this fact and that 
is probably the reason even the learned 
Judge has not tried to find any assistance 
from the evidence led on behalf of the 
plaintiff in support of the factum of the 
adoption. The learned Judge, however, 
relied upon the adoption deed, Ex. 92, 
and since it was a registered adoption he 
relied upon S. 16 of the Act to hold that 
the ceremony of giving and taking must 
be deemed to have been proved. What 
the learned Judge lest sight of, however, 
is that before he could invoke the pre- 
sumption spelt out by that section, it is 
necessary that all the conditions imposed 
by the section were complied with in 
the case in question. The said S. 18 runs 
as follows:— 

“16. Whenever any document register- 
ed under any taw for the time being in 
force is produced before any ‘Court pur- 
porting to recerd an adoption made and 
is signed ‘by the person giving and the 
person taking the child in adoption, the 
Court shall presume ‘that the adoption 
has been made in compliance with the 
provisions of this Act unless and until it 
is disproved.” 








that in the instant case the adoption-deed 
is executed by Shivram alone. Govinda, 
the natural father of the ‘Plaintiff, who 


the boy in adoption, has not executed the 
adoption-deed at all, In fact he is not a 
party to the adoption-deed' in any manner. 


10. Thus from the oral evidence of 
the plaintiffs in the matter, we find that 
she has given evidence regarding taking 
in adoption and the adoption-deed also 
speaks about. taking in adoption only. 
adoption part is something 


record, It is clear that no presumption 
could arise as regards giving. in adoption 
by the plaintiffs natural father. If, there- 
fore, follows that the plaintiff has failed 


the suit properties is maintainable. The 
suit is; therefore, liable to be dismissed 
on this limited ground itself, and this 
appeal must be allowed on that ground. 


1%. In these circumstances, it is not 
necessary for metogo into: the question 
as. to whether the plaintiff could be said 
to have sufficiently proved the existence 


of the custom in the family of Shivram- 


to take adult boys of the age exceeding 
15: years in adoption or not. 

1% Mr. Jadhav, the learned Advocate 
for the appellant contended with some 
foree that all that has beem done by the 
plaintiff was to prove one instance before 
the Adoption and Maintenance Act came 
into: force, where a boy of more than 15 
years of age was taken in adoption. But 
he contends. that such incident could not 
prove a custom of taking adult boys in 
adoption. He contended, not without 
force, that before the Adoption and Main- 
tenance Act came into force, there was 
no prohibition at all under the general 
principles. of Hindu law, restricting age 
limit of an adoptive boy ta any particular 
age. The boy used to be adopted when 
he is young as also when he is old. From 
that, no inference could be drawn that 
thera was. a custom of taking to adoption 
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œly a very young boy or only a grown 
up boy. 

13. Mr. Patil, the learned Advocate 
appearing for the respondent-plaintiff, on 
the other hand invited my attention to 
some of the authorities which have been 
discussed by the lower Courts. They are: 
AIR 1972 Bom 98, AIR 1977 Bom 289, 
AIR 1975 SC 1103 and AIR 1968 Raj 51. 
However, in view of the fact that the 
appeal is capable of being disposed of on 
the first pomt mentioned above, I do 
not find it necessary to examine this as- 
pect of the question any- further, 

14. Fhe next contention urged by Mr. 
Jadhav; however, cannot be accepted. He 
contends that immediately after the 
plaintiffs so called adoption, Shivram had 
repudiated the same, He further pointed 
out that the plaintiff's conduct in dispos- 
sessing Shivram of his property, as a re- 
sult of which Shivram was required to 
file the suit against the plaintiff for re- 


covery of possession of land, is signifi- 
cant. In that suit he contended 
that the adoption was invalid. 


Mr. Jadhav contended that unless it 
was held in that case that the plaintiff 
was not a validly adopted son of Shiv- 
ram, a decree for possession could not be 
passed. He tried to suggest that the de- 
cree involved an implicit judgment in rem 
to the effect that the plaintiff was not a 
validly adopted son of Shivram. I have 
perused the copy of the judgment. Ex. 83. 
From the said judgment it does not ap- 
pear that the decree was passed against 
the present plaintiff on the basis that he 
was not an adopted son of Shivram. On 
the other hand it does appear that the 
question of validity of adoption of plain- 
tiff was not required even to be touched 
by the Court. This must have been so be- 
cause the plaintiff did not get any interest 
in the property of Shivram merely by 
his adoption in Shivram’s family. Under 
S. 12 of the said Act, adoption cannot 
have the effect of divesting a person of 
his property which has already been 
vested in. him. Im the present case, the 
adoption could: not have the effect of di- 
vesting Shivram of the property w. 
had already vested in him. It is not dis 
puted that Shivram was the last surviv- 
ing coparcener so far as his branch was 
concerned and it is nobody’s case that the, 
property in his hand continued to be the, 
joint family property. The ratio of the, 
judgment of this. Court in L.P.A. No. 93 
of 1976 decided on 18-4-1980: (ATR 1981 
Bom 109) would have, therefore, no ap 
-plication to. the facts of this case, 


'. by. the. society. 
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` vesting ‘in’ favour of Shivram .was com- 
plete and hence the provision of S. 12 (c) 
would inexorably come into play. The 
subsequently adopted son could not have 
. |divested-Shivram of the property ‘fully 
vested in him. If, therefore, the plamtiff 
dispossessed Shivram, Shivram could have 
successfully claimed that the possession 
be restored to him-irrespective of the 
question whether the adoption was valid 
‘or not. It, therefore,- follows that the 
judgment in the previous suit between 
Shivram and the present plaintiff could 
not be of any legal consequence so far as 
the present litigation is concerned. 

15. However, in view of my finding 
that the plaintiff has failed to prove the 
factum and validity of his adoption, this 
appeal has got to be allowed. The decree 
passed by the trial.Court and confirmed 
by the lower Appellate Court is set aside 
and the plaintiffs suit is dismissed. ' 


In the circumstances of the case, there 
shall be no order as to costs, 


Appeal allowed. 
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M/s. Leong and another, Petitioners v. 
Smt. Jinabai G. Gulrajani ant others, 
Respondents, 

Special Civil Appln, No. 5364 of 1976, 
D/- 9-2-1981. 
’ (A) Maharashtra Co-operative Societies 
Act (24 of 1961), S. 91 — Dispute touch- 
ing business of society — Non-member 
inducted as licencee in flat in building 
owned by society — Dispute raised for 
his eviction — Held society was inter- 
ested party — Dispute, held, maintain- 
able, 

Two members of a co-operative society 
were holding a flat.in a building owned 


- a person who was a non-member in the 
flat on. leave and licence basis, On ex- 
piry: of the licence he refused to give 
back possession of the flat and therefore 


a dispute under Section 91 of Act was 


initiated by the two- members and the 
society. When the proceeding reached 
Division Bench of the High Court a plea 
. was raised that the society not being an 
‘interested party the 
maintainable. On: Gites ‘made - 


_to 
EV/FY/c534/a1/SNV 


The. members inducted . 


dispute was not. 


M/s. Leong v. Jinabai (FB) ~ 


A.LR 
Full Bench as to whether to make the - 
dispute touching the- business. of the 
society as cognizable under Section 91, 
the society should be the disputant or @ 
co-disputant with the member raising 
such a dispute: 

Held (i) In the absence of any specific 


‘plea in the written statement the plea 


that the society was an idle party and 


. was not interested in the dispute couid 


not be raised for first time in writ pro- 
ceeding as it i ea investigation inte 
facts, : 

(ii) Rejection of application of the 
licence for nominal membership showed 
that society was keen in having its own 
members in occupation of the flat. Mere 
fact that the society did not serve notice 
on the licencee or relevant papers were 
not produced in evidence or that society 
was mot a party to the leave and licence 
agreement did not mean that the society 
was not an interested party in the dis; 
pute, : 


(iii) The society, being an effective tad f 
interested party co-disputant in the in-. 
stant case, the dispute must be deemed 
to be touching the business of the society 
within the meaning of Section 91 and, 
therefore, the question referred by the- 
Division Bench did not at all arise in 
the case and, therefore, the reference was 
rejected, "So also’ the writ petition by 
the licencee challenging his eviction was 
rejected on merits. (Paras 11 to 15, 18) 

While explaining the observations of 
the Supreme Court in the D. M. Bank’s 
Case (AIR 1969 SC 1320) the Full Bench . 
observed that it could not have been the 
intention of the Supreme Court that a. 
dispute can touch. the business of the 
society only if it is a disputant, and not 
when it is a non-disputant in an identical 
claim, Observations do not, and cannot, 
be said to’ have intended to, cover each’ 
wariety of dispute contemplated by S, 91. 

(Paras.7, 8Y 

` (B) Precedents — Ratio of a case —. 
Strong observation in a judgment torn`. 
out of the context cannot be said to be 
ratio of the case; ` (Para 7). 
Cases - Referred : Chronological Paras. 
ILR (1975) Bom 849 2. 
(1974) 76 Bom LR 718 . a 

2, 4, 5, 7, 8, 9, 10, 14, 15, 16, 17. 
AIR 1969 SC 1320 7, 14, 15, 16, 17 
ATR | 1962 Bom 154: 63 Bom LR 1001. 

<: ŒB) ` ` la 


A. G ‘Sabnis; tor: Petitioners: FL D.e 
-` Damania ‘with 8... HL Kapadia, © P. J. 


1981 - 


' Vaidya, G. K, Sardesai and S, K. Tọl- 
sania (for Nos, | &° 2) and V. K. Pun- 
wani (for No. 3), for Respondents. 


DESHPANDE, C. J.:— This petition 
involves a dispute as to possession of flat 
in the building belonging to a co-opera- 
tive society. The disputants Nos. 1 and 
` 2 are holders of the ‘said flat as mem- 
bers of the said society. The same was 
given on leave and licence basis by them 
under an agreement dated 16th Decem- 
ber, 1968 to the non-disputants. An .ap- 
plication made by the contracting par- 
ties to make one of the licensees a nomi- 
nal member of the said society, presum- 
ably to make the. agreement accord with 
the bye-laws of the society was rejected 
by the society, the disputant No, 3. After 
the licence period expired,. disputants 
Nos. 1 and 2 called upon the non-disput- 
ants by a notice to give back the pos- 
session of the said flat. The non-dis- 
putants did mot respond, The present 
proceedings for possession of the flat 
therefore were initiated by the three dis- 
putants, the respondents herein includ- 
ing the society, against the non-disput- 
ants, the present petitioners, raising a 
dispute to that effect under Section 91 .of 
the Act. The trial Court rejected the 
claim on 30th November, 1875. The re- 
spondents’ appeal and the qaim .was al- 
lowed by the Maharashtra State Co-. 
operative Appellate Court by its order 
dated 12th October, 1976. The validity 
of this order is challenged in this peti- 
tion under Article 227 of the Constitu- 
tion of India, 


‘2. When the matter came up. for 
hearing before a. Division Bench of this 
Court, Mr. Sabnis, the learned Advocate 
appearing for the petitioners contended 
that though the society is impleaded in 
the proceedings as disputant No. 3, the 
society has no interest whatsoever in. 
claiming possession from the petitioners 
and as such, it is merely a formal and 

an idle party. The dispute essentially 
being between the licensors and 
licensees, 
by the authority under Section 91 of the 
Act, the same not being a dispute touch- 
ing the business of the society, as held 
in the case of Kalawati Ramchand v. 
Shankarrao Patil, (1974) 76 Bom LR 718 
by a Division Bench ‘of this Court. | 

‘3, The trial Court can be said to have 
accepted this contention of the -_peti- 
tioners while rejecting -the claim. ‘of. the 
disputants. The. appellate Court; - how? 
ever, 


M/s,‘ Leong v. 


the same was not cognizable ` 


` Operative Societies : Act: 1960, 
found that the society ‘alo’ was ` 
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claiming possession along with its mem- 
bers on the ground of the possession of 
the non-disputants being unauthorised 
and in breach of the bye-laws. This is 
how the society is shown to have been 


~ interested, 


4, The Division Bench did not reverse 


the finding of the appellate Court. With 


out examining its liability to such re- 
versal, the Division Bench appears to 
have assumed the “non-interest” of the 
sOciety and consequentially applicability 
of Kalawati’s case ratio to the same. On 
this hypothesis the Division Bench ob- 
served in paragraph 11, that the deci- 
sion in Kalawati’s case that, no dispute 
can touch the business of the society 
without society itself being a disputant 
or co-disputant, was contrary to the 
wording of the clauses (a) to (c) of Sec- 
tion 91 of the Act as in its opinion “there 
eould be co-operative dispute where the 
society would be non-disputant or a de 
fending party or the society’s business 
may be simply formal, and yet the ques- 
tion that may touch the busimess of the 
society may be in issue”, Clause (b) was 
specially .cited to show how a dispute 
between members and members also cad 
touch the business without the society 
being a party thereto. 


`. The Division Bench further jadi- 
cated its difficulty in Para (13) in follow- 
ing the ratio of Kalawati’s case (1974) 76 
Bom LR 718 in the following words: 


A PAT On the other hand, if we weré 
to follow the bare text of Section 91 
notwithstanding that the finding of the 
Officer on Special Duty, the dispute 
would be very well cognizable for even- 
tually the reliefs claimed touch the pro- 
perty by the continuing member of a co- 
operative society. Following the pro- 
perty of the member of a co-operative 
society covered by the provisions of the 
Act should normally form the part of the 
cause in. special remedy provided by the’ 
Act itself, and upon that principle we 
would have been inclined to hold in 
favour of the respondents who 
the dispute but for the decision in Kale 
wati’s case”, 

6. The Division Bench, therefore, 
made the reference to this Full Bench ip 
the following words: ` 


“Whether to make a dispute touching | 
the business, of the society as cognizable 
under. ‘Section - 91 of the -Maharashtra Co- 
the Co- 
operative Society should “be. the. disput“ 


raised - 


246. Bom. 


ant cor a <co<disputant «with -the member 
aising ‘such a dispute?” 


4%. Git is necessary ito make it dear at 
the coutset that the wording of the refer- 
ence ‘is very wide. The observations, 
quoted in paragraph 8 of the referring 
judgment; ‘from ‘Kdlawafi's case, (1974) 


76 Bom ‘UR 718 do ‘indicate ia doubt iif 


without ‘the society's initiative and inter- 
test, any dispute can ‘be held to ‘be 
“ttouching ‘the “business ‘of the society” -at 
‘all within ‘the ‘contemplation of Sec. 91 
‘of the Act. This doubt ‘is "based on the 
narrow interpretation of the said phrase- 
ólogy ‘by the Supreme ‘Court in D. M 
Bank’s case (ATR 1969 SC 1320) discuss- 
ed earlier -exhaustivély. The Supreme 
‘Court itself held that the “Bank’s ‘(Co- 
‘operative ‘Society’s) ‘claim ‘to ‘possession 
‘of ‘its -property from ‘tenants inducted 
‘before ‘the Barik :became ‘its -owner cannot 
“touch ‘the “business” of the <sodietv 
(ank) and was as such ‘beyond ‘the scope 
‘of Section VI -of the Act. But, these db- 
‘servations are ‘the ‘integral part of the 
‘Mustrative «seven point reasoning lead- 
‘ing to ‘the ratio «of ‘the case ‘that a dis- 
‘pute ‘between ‘a member anil ‘his ‘licensea 
by itself -cannot touch ‘the “business of 
the society. The -points are :not ‘intented 
ito be exhaustive. A ‘stray -‘débservation 
torn out wf the context wannot ‘be said 
to tbe -the watio of the case. Ot iis mot, 
jas it «could mot ‘have deen, the intention 
to suggest, thst «a dispute can touch ithe 
business of the society only if it is a 










ence ito ‘the ‘society’s ‘being a disputant 
in Chandra Chetanrami’s case (Special 
Civil Application "No, 1446 of 1971 «de- 
cided :on 16th December, 1971)* ‘is mere- 
ly to emphasize the ‘distinctive ‘features 
of ‘the case ‘and :not ‘its being a disputant, 
The -assumption ‘is thus “incorrect, 


°8. ‘Secondly and :more ‘importantly, 
‘these -observations «obviously ‘are rrestrict- 
‘ed to the ‘kind ‘of dispute arising iin Kala- 
-wati’s case (1974) 76 ‘Bom ‘LR 718 ive, (1) 
‘as to possession ‘of a premises ‘belonging 
to a co-operative :society and (2) arising 
between the holder member œf ‘fhe 
society :thereof and ithe actual occupant 
licensee. ‘This is made cclear tby ithe 
words “in the present :case” (of the pre- 
ceding sentence, following the one, a 
portion of which is -quoted in para- 
graph 8 of the referring judgment. Sec- 
tion 91 covers a variety of disputes. ‘The 


*Reported ‘in TLR (1075) Bom 849. 
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and not when it ‘is :a non- 
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Observations do not, and cannot, be said 
to have been intended to, cover each and 
every such variety. There is no basi 
ån the judgment to suggest to that ef- 
fect. ‘The assumption in paragraph 11 of 
the referring judgment to that effect i» 
mot factually correct, 


9. In fact, doubts indicated in para- 
graph 11 of the referring judgment could 


‘not have been said to be baseless if the 


underlying assumptions were correct. 
‘The assumption that Kalawati’s case. 
(1974) 76 Bom LR 718 applies to every 
kind of dispute is itself not correct. 


10. Mr. Sabnis, the learned Advocate 
for the petitioners, im an anxiety to 
make the reference arguable, tried to 
show that the society is an idle and a 
mere formal party and as good as not 
being a co-disputant at all in this case. 
In the event of this contention of Mr. 
Sabnis being accepted, the dispute may 
turn out to. be a dispute between mem- 
bers- licensors and licensees and may at- 
tract the ratio of TKalawati’s case to 
think iat least of its being correct or not. 


1i, The contention, however, is with- 
out any basis and devoid of substance. 
No such specific plea is raised in the 
written statement, That by itself is fatal 
to the contention. The society was thus 
never called upon to prove that actually 
it was ‘as much interested in the eviction 
of the petitioners as the Hcensors-mem- 
bers themselves, Any contention involv- 
‘ing ï igation of facts cannot be al- 
lowed to be raised for the first time. 


12. ‘The admissions of the Society’s 
‘Secretary that (i) the application for. 
nominal membership of the petitioners 
was rejected earlier and (2) that ‘the 
‘usual sanction of the Managing Com- 
mittee” and the authorisation for initiat- 
ing the proceedings in favour of the 

Secretary, was not produced are of 10 
significance whatsoever. The admissions 
are no doubt relied on by the trial 


“Court. In the first place, no finding can 


be ‘based on evidence on points not 
pleaded and put in issue. Secondly, re- 

jection of application ‘for membership, 
rather thanto prove absence of interest, 
‘shows ‘how the society is keen in having 
its own members in occupation of the 
flat, Thirdly, not filing the resolution or 
authorisation in the Court does not meaa 
that actually no resolution was passed 
or ithe authorisation did not exist. 
ReHance on the averments łn para- 


‘graph 19 of the written statement as- 
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serting that dispute is between member 
and ‘the petitioners are aimed to sup- 
port the plea of being the tenant andl 
not to show that the society hadi ao 
interest in the possession. of the flat. 

13, The circumstance that the society 
was not a party to the leave and Iicenee 
argeement or rejection of the applica- 
tion for making the licensee a nominal 
member also cannot show that the 
society was not interested, Thre- circum- 
stance that the society had not issued: 
any notice but that the notice for evic- 
tion was issued only by the licensors is: 
not conclusive or could have beer ex- 
plained had the point beer pleaded. The 
result is that the plea of the society be- 
ing an idle party raised, for the- first 
time, in this petition cannot. be enter- 
tained. : 7 

14, Mr. Punwani, the learned. Adva- 
cate, appearing for the society respon- 
dent No. 3, drew our attention to the 
last sentence in the second paragraph: 
af page 1011 of the Full Bench judgment: 
in Manohar v. Konkan (Co-operative 
Housing Society (63 Bom LR r001): (AIR. 
1962 Bom 154 at p. 162). He urged that 
the ratio in Kalawati’s case (1974) 76 
Bom LR 718 requires reconsideration as 
it runs counter to the rafio of the Full 
Bench: judgment in Mariohar’s case, ag; 
according to it, a dispute between a 
member and his Hcénsee is triable by 
the Registrar or his nominee, This no: 
doubt is so. Superficially of the conten- 
tion, however, would stand exposed: if it 
is borne in mind that the case was de- 
cided long before the Supreme Court. 
decision in D. M. Bank’s case (AIR 1969 
SC 1320) and is expressly referred ta im 
Kalawati’s case. Fhe question as te whe- 
ther such a dispute between a member 
and his licensee touches. the business of. 
the society er not, did not arise im the 
said case nor it is decided therein. Th 
the light of the interpretatiom of the said’ 

ording of Section 91 of the Act by the 
Supreme Court in D. M. Banks case, 
authority of the above observafion must. 
be held to have been shaken, 

1, The result is that, the society be- 
ing an effective and interested co-disput- 
ant in this case, the dispute must be held 
o be touching the business: of the society 

ithin the meaning of Section 91 of the 

et. The ratio of Kalawati’s case is in- 
applicable as held in that case itself. 
The point referred does not at all aris 
in this case. The ratio of Kalawati’s 
case also is not shown te be ip comiliet 
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with. the: ratio of any. other case.. Dhe 
dividing: line separating the: situations: im 
which amg dispute: does: or does: not 
touch. the: business: af the- soeiety- is: very- 
thin: and is- hable to be blurred: by. over 
emphasis: on any: of: the conflicting: con- 
siderations. Judicial: opiniom no, doubt 
was sharply divided even before the 


‘Supreme Court. decisiom in D M; Bank’s 


case. (ATR: 1969: SC 1320). The. decisions: 
to: that effect are discussed’ im Kalawatt’s 
case (1974) 76 Bore LR 718. . The ques« 
tion has become more difficult’ and’ sen- 
sitive: since: the Supreme: Court. restrict- 
ed the import off the: dispute “touching: 
the: business of the society” in. D} M!. 
Bank's case; 

I6. The ratio: of Kalawati’s: case is 
also. not. shown: to: be: in. conflict with 
the ratio of any, other case. Mr: Pun- 
wani’s contentiom to that effect is: al- 
ready rejected! Paragraph: 13° of the re- 
ferring judgment does create an infér-- 
ence of its being im conflict with the said 
ratio though, as: seen. above, the point 


‘did not arise. before the Division Bench. 


This apart; according to the Supreme 
Court, even a dispute raised by the 
society: for possessiom of its: building;, for 
its; benefit, from: the tenants: inducted: 
therein By its) members: before: the: 
society became: its. owner,, does: not 
“touch. the. business. of. society” within 
its concept under Section: 9P. off the: Act. 
The considerations: emphasized ii. para:13° 
of the referring; judgment quoted: in- 
para 5 above, for suggesting, a- con 
trary view are Held?. by the Supreme 
Court. not. to: be. decisive. The conflict 
of. views indicated’ in. paragraph 13. is not: 
so. much withKalawati's case as with. the 
Supreme Court. decision. in. Dy, Mi Bank’s 
case, Till the Supreme Court. reviews- its 
ratio, the: same: is: binding: on us. and? is 
bound’ to restrict the scope of any’ review 
by us. Kalaywati’s: case has merely made 
an attempt to reconcile the: conflicting 
shades off opinion with the narrower: 
view of the: Supreme Court: im the above: 


case. This is? not. to mean that 
the view so expressed is infai- 
Tible. Reconsideration thereof? cannot 


be advisable: unless: the point specifically- 
arises in. a case’ and fallacies: therein: ifs 
any are: féund to: be: demonstrable: 

17. Te the second: part. of the: para- 
graph. 8 of: the refénring. jt ent;, an: 
ather portion. from. Kalawati’s. case (1974) 
76: Bom: LR TIS is quoted. emphasizing 
the: capacity: of: the disputant. in, the: dis- 
pute. It is not clear why: this: portiem. is 


> py/DY/B855/81/HR/RSK 
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underlined as no doubt is expressed in 
regard thereto in paragraph 11 or 13 or 
in. any other part of the judgment. It 


is necessary to emphasize that even this ` 
part repeats what the Supreme Court ' 


has expressly held in D, M. Bank’s case 
(AIR 1909 SC 1320). 


‘18, In the result, the reference is li- 


‘lable to be rejected for the reasons dis- 


cussed. The application fails on merits 
and the rule is discharged with no order 
as to casts, ; 


-19. On the petitioners indera in 
writing not: to induct any third person 
in the suit premises and to vacate the 
same by 3lst May, 1981, the order pass- 


‘ed by us not to be executed till. 31st 


May; 1981. The petitioners to file the 


undertaking within a ‘week from today. 
20. Mr. Sabnis applies for leave to. 


appeal to the Supreme Court. Leave .re- 
Application dismissed. 
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REGE, J. 
Chandrakant Maganlal Patel and an- 
` other, Appellants v. Ishwarlal Ghelabhai 
Choksey and others, Respondents, 
A. F.O.-No. 417 of 1977, D/- 9-10-1980. 


Registration Act (16 of 1908), Sec- 
tion 17 (1) (b) and. Section 17 (2) (vi) 
(after introduction of Amending Act 21 
of 1929) — Award made in reference by 
Court in pending proceedings — Is not 
compulsorily registrable because such 
award, unless made a decree of Court, is 
incapable of operating or purporting to 
create, declare, assign, etc., any rights 
in or to an immovable property as in- 
dicated by Section 16 (2) of Arbitration 
Act, 1940, (Arbitration Act (1940), Sec- 
tion 16 (2)). 

Merely because by the amendment of 
Section 17 (2) (vi) of the Registration 
Act, awards were removed from the list 
of instruments excluded from the: appli- 
cation of Section 17 (1) (b) & (c), it 
cannot be said that every type of an 
award would automatically become com- 


pulsorily registrable or that for the pur- . 


pose of determining the nature of the 
award to find out whether it could at all 
fall within the provisions of Section 17 
(1) (b).of the. Registration Act, the Court 
cannot look to the provisions of . the 
‘Arbitration Act, (Para 25) 


‘Chandrakant v. Ishwarlal = Os -o- 


parties thereto, 


.said Act (which is also 


ALR ` 
Arbitration ‘proceedings in ` pending 
Court proceedings though culminating 


into an award have no independent ex- 
istence and continue to be a part of the 
judicial proceedings pending before the 
Court in which reference was made and 
the award made in such proceedings has. 
got to be made. a decree of the Court if 
it were to create any rights between the 
“The distinction in the 
case of a private award viz., its capacity 
to create rights without. being made a 
decree of the Court and its enforceability 
only on its being made a decree of the 
Court, cannot exist in respect of an 
award in Court proceedings. Further, 
as the provisions of Section 16 (2) of the 
-applicable to 
award in pending Court proceedings, 
under Section 25. of the said. Act) suggest 
that such an award at the most can be 
considered ‘to. be a decision of the arbi- 
trator but as such it was incapable of 
operating or. even purporting to create, 
declare ete, rights in or to an immovea- 
ble property. AIR 1935 Rang 16, AIR 
1936 Sind 79, ATR 1934 Cal 815, AIR 1945 
Oudh 1, AJR 1967 Andh Pra’ 257 (FB) 
and AIR 1970 SC 833, Rel. on, 


(Paras 27, 28) 
Cases _ Referred : Chronological Paras 
AIR 1970 SC 833 14, 21, 24 
AIR 1968 Punj & Har 204 (FB) 14, 19 
AIR 1967 Andh Pra 257 (FB) 20 
AIR 1958 Pat 252 (FB) 14, 19 
AIR 1945 Oudh 1 a 18 
AIR 1936 Sind 79 i : 16 
AIR 1935 Rang 16 : 15 
AIR 1934 Cal 815 ` 17 


“V. R. Bhandare, for Appellants; N. P; 
Kania, Miss Pramila K. Shah and S. C. 
Deshmukh; for: Respondents. 


JUDGMENT :— This is an appeal by 
the original plaintiff against the order of 
the learned Judge of the Bombay City- 
Civil Court, D/- 4-10-1974 raising a ques- 
tion as to the registrability of an award, 
made in reference by the Court in pend- 
ing proceedings, under Section 17 (b) of 
the Registration Act. 


2. Few facts relevant for the apoa 
of this appeal are as under :— ` í 


The plaintiffs. had filed. a suit being . 
suit No, 825 of 1967 against 15 defendants 
in respect of certain property. On 24-10- 
1969, the parties to the suit filed con- 
sent terms agreeing to refer to the arbi- 
tration of Advocate Shri P. C.. Kapadia 
all questions or issues arising ‘out of 
pleadings of the parties including those 
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_ specifically ‘set out in: the-said-.consent . 
terms. Initially defendants Nos.. 1 to 3 
“were joined as defendants to the suit. 
-However, subsequently defendants Nos, 4 
to 15 were joined as defendants. to the 
suit as it was disclosed that they had 
interest in the property. : 
- 3. The Arbitrator Shri Kapadia made 
his award on 27th June 1973; The said 
award was filed'in Court and notices of 
the award being filed were issued to 
’ the parties. Defendants Nos. 1-to 3 re- 
ceived the said notices on 28th August 
1973. On 24th September 1973, they 
filed a petition raising - objections tọ the 
said award and prayed for setting aside 
_the same. The.said ` petition was sub- 
. sequently amended by taking ‘one more 


“ground ‘viz., the: award was invalid for- 


want of registration” under Sec. 17 (b) of 
the Registration Act. 

4; The learned Judge: who heard ‘the 
said petition dealt only ' with the ques- 
tion of registration of the award and by 
his order dated 4th October 1974, held 
that the said award was compulsorily re- 
gistrable under the said provisions of 
Section 17 (1) (b) of the Registration Act 
and since it was not so registered it was 
‘invalid. He, therefore set aside the said 
award on that ground alone and directed 
that the suit be referred ‘back to the 
- Court for trial from the stage at which 
it was referred to we arbiration of Shri 
Kapadia. 


5. Against the said judgment ‘and 
order of the learned Judge, the plaintiff 
filed an appeal to this Court.being appeal 
from Order No. 417 of 1977, The said 
appeal came up for hearing before my 
brother Judge Desai on 27th September 
1979. To the said appeal although the 
plaintiff had made all the defendants to 
the suit as party respondents, notices 
were issued only to defendants Nos. 1 to 
3-and no bhatta was paid in respect of 
notices to be issued to the other defen- 
dants being defendants Nos. 4 to 15 


although they were parties not only to 


the suit but-also to the consent terms and 
the arbitration Proceedings before Shri 
Kapadia. 

6. The learned Judge after. consider- 
ing the rival contentions on the question 
of registrability of the said award and 
various decisions cited across the bar in 
support , thereof, held on, merits that the 
award made as a result of an arbitration 


in a suit was not required to .be register- 


.ed and that the learned Judge of the 


‘City Civil Court was not right in -tak-. - 
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ing a-contrary view.. The learned Judge, 
however, ‘held that since the appellant 
plaintiff had’not paid bhatta for respon- 
dents Nos. 4 to 15 who were joined as 
party respondents to the appeal and not 
served them with the notices of the ap- 
peal, there was no proper appeal before 
him. Accordingly, although disagreeing 
with the lower Court’s finding on the 
main issue, on the said technical ground 
only he dismissed the appeal. : 
. 7. Against the said decision of Desai. 
J.,: the plaintiff filed a Letters Patent 
Appeal to the Division Bench of this 
Court being Letters Patent Appeal Num- 
ber 88 of 1979. The Division Bench al- 
lowed the said appeal holding that the 
dismissal of the appeal by Desai J., on a 
technical ground was not correct and re- 
manded the matter back to the Court 


. for- hearing and disposal of the same on 


merits. The Division Bench also disposed 
of the cross objections filed by the defen-. 
dants in the said Letters Patent Appeal 
as for want of any finding against defen- 
dants Nos. 1 to 3 the said cross objections 
could not survive. They, however, al- 
lowed defendant Nos. 1 to 3 to raise at 
the hearing of the appeal the contentions 
raised in the cross objections, That is 
how this appeal from order has come to. 
be heard by me de novo, 

‘8. Before:me both the sides have 
the same contentions as were - 
raised before my brother Judge Desai. 

9. The provisions of Registration Act 
under which the Registrability of the 
said award is pleaded is Section 17 (1) 
(b). The said Section 17 (1) (b) pro- 
vides :— 

“The following ‘document shall be regis- 
tered.. 

(b) "Other non-testamentary instru- 
ments which purport or operate to create, 


‘declare, assign, limit or extinguish, whe- 


ther in present or in future, any right, 
title or interest, whether. vested or con- 
tingent of the - value of one hundred 
rupees and. upwards, to or in immoveéa- 
ble property.” > 

“Section 17 (2) excludes certain instru- 
ments from operation of Section 17 (1) (b) 
and (c). Section 17 (2) (vi) as it stood 
before its amendment by Act XXI of 


‘1929, which came into force on 1-4-1930, 


excluded from the operation of Sec- 
tion 17 (1) (b) and (c): any - decree or 
order of a Court or any award.” 


10. However, by the said Act XXI of” 
1929 the said. clause was amended so as 
‘to delete the words ‘any award’ there- 
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from and add the words ‘except a decree 
or order, made on @ compromise and 
comprising immovable property other 
than that which is the subject matter af 
the suit proceedings, — 

IL It seems that it is. this amendment 
of Seetiom 17 (2) (vi) by deletion of the 
said words ‘amy award’ that has given 
rise to the controversy in this case. 

12. The contention of the learned 
counsel for the appellant mainly was 
that there was a vital distinction under 
the Arbitration Act between an award 
obtained in an arbitration proceedings 
without the mtervention of the Court (for 
the sake of convenience referred to ‘as 
‘a private award’) and ane brought about 
by the intervention of the Court in a 
judicial proceedings pending before Ít. 
While not disputing that a private award 


was compulsorily registrable, if it other- ` 


wise fell within the provisions of Sec- 
tion 17 (1) (b), according to him, it would 
not be so in respect of an award in Court 
proceedings. He submitted that in case 
of such an award the source of jurisdic- 
tion of an arbitrator was an order of re- 
ference by the Court, with the arbitrator 
acting under the orders of the Court, 
that the provisions of the Arbitration, 
Act showed , that unlike in the 
case of private arbitration, in an 
arbitration in the judicial proceed- 
ings before the Court the Court retained 
` full control over the arbitration proceed- 
ings and it was a pérmissible delegation 
by the Court of part of ifs functions fo 
the arbitrator, an the parties by consent 
agreeing to do so. Further, according te 
him, in fact, such arbitration proceedings 
were part of the judicial proceedings kept 
pending before the Court, the same com- 
ing to an end only on the Court passing 
a decree in terms of the award. He fur- 
ther contended that unlike a private 
award, fhe award made in the pending 
proceedings cannot by itself purport or 
operate to create, declare, assign etc. any 
right m or to immoveable property which 
was the subject matter of the award, 
but merely created a right to obtain a 
decree in terms of the award, with the 
power of the Court either to set it aside, 
vary or remit the same: 

I3. In support of his said contention 
the learned counsel for the appelant 
has relied upon certain decisions of dif- 
ferent High Courfs, which if would. be 
convenient: to deal with first. 

14. At the outset, if may be stated 
that. all the said decisions excepting the 
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Full Bench decisions of Patna High Court 
(ATR 1958 Pat 252) and of Punjab & 
Haryana High Court (AIR 1968 Punj & 
Har 204) have held that a private award 
was compulsorily registrable if it other- 
wise falls within the provisions of Sec- 
tion 17 (1) (b) of the Registration Act. 
Even the view held by the aforemention- 
ed Full Bench decisions of the Patna 
and the Punjak-Haryana High Courts, 
that private awards as well were not 
compulsorily registrable, was in terms 
subsequently negated by the Supreme 
Court in the case of Satish Kumar v. 
Surinder Kumar (AIR 1970 SC 833). 
However, from amongst the said dec- 


sions in alt those decisions when 
the question arose as regards the 
registrability of the award in the 


pending Court proceedings., the Courts 
are unanimous in their view that such 
awards were not eompulsorily registra- 
ble under said Section 17 (1) (b) of the 
Registration Act. 

15. Now dealing with the said deci- 
sions, the first in point of time is the 
decision of the Rangoon High. Court in 
the case of Kya Hla Pru v. Ma Pan Mra 
Pru (AIR. 1935 Rang 16), In that case while 
dealing with the said question the Court 
held that an award made by the arbi- 
trators appointed by the Court with a 
view to having its terms incorporated in 
deeree of the Court is not an award 
which was compulsorily registrable. 
While negativing the contention that in 
view of the fact that the word | ‘award’ 
had been removed from Sec. 17 (2} (vi) 
of the Registration Act, it was necessary 
for any award which deals with immov- 
able property to be registered and if not 
ae same was invalid, the Court observ- 
ed:— 


“The argument was unsound. When a 
matter relating to partition of immove- 
able property has been referred by the 
Court to an arbitration and the arbitra- 
tors make what is called an award that 
award in ftself does not purport or 
operate to create, declare, assign, etc, 
any right, title or interest in or te im- 
movable property. An award of this 
nature purports te be a recommendation 
to the Court and it has no validity and in 
no way affects any immoveable property 
until and unless it is incorporated in 
a decree of the Court or is made a part 
of the decree of the Court. Had the re- 
ference to arbitration been a private one 
oufside the Court, then the reference to 
arbitration tegether with the award of 
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the arbitrators would constitute a 
pair of documents which would by them- 
selves purport to effect the partition and 
the award of this nature would no doubt 
be of no effect unless registered, but an 
award made by the arbitrators appointed 
by the Court with a view to having its 
terms incorporated in a decree of the 
Court is not an award which can be com- 
pulsorily registrable”. 


16. The Full Bench of the Sind Judi- 
cial Commissioner’s Court in its deci- 
sion in the case of Hassanand Naraindas 
v. Jadhomal Chengomal, (AIR 1936 Sind 
79) following the aforesaid decision of 
the Rangoon High Court took the same 
view. The reasoning of the Court for 
the said view was that an award in a 
suit being a part of judicial proceedings 
did not require registration. 

17. The Calcutta High Court in the 
ease of Jitendra Nath De v. Nagendra 
Nath De (ATR 1934 Cal 815 (at p. 816)) 
held: 


“An Award made by an arbitrator 
under orders of the Court has no force 
unless a decree is passed on it. A pri 
vate award, if it is valid, is operative 
even though neither party has sought 
to enforce it by a regular suit A pri- 
vate award therefore falls within the 
class of documents specified in See- 
tion 17 (1) (b) Registration Act, whereas 
the award of other classes does not.” 


18. Oudh Court in the case of B. 
Sher Bahadur Singh v. Ram Narain 
Singh (AIR 1945 ‘Oudh 1) following 
the aforesaid decision of the Rangoon 
High Court held that where the reference 
to arbitration is a private one outside 
the Court, then the reference to arbitra- 
tion together with the award of the ar- 
bitrator constitutes a pair of documents 
which in themselves purport to effect 
the partition and an award of this nature 
is of no effect unless registered, but an 
award made by arbitrators appointed by 
the court with a view to having its terms. 
incorporated in a decree of the court is 
not an award which is compulsorily re- 
gistrable. 


19. Two other decisions which had to 
be referred to are:— (1) The decision of 
the Full Bench of Patna High Court in 
the case of Seonarayan Lal v. Prabhu 
Chand, (AIR 1958 Pat 252) and (2) of the 
Full Bench of the Pimjab & Haryana 
High Court in the case of Sardeo] Singh 
v. Harisingh (AIR 1968 Punj & Har 204) 
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who held that even a private award was 
not compulsorily registrable. 

_ 20. The Andhra Pradesh High Court 
in its Full Bench decision in the ease of 
M. Venkataratnam v. M Chelamayya 
{AIR 1967 Andh Pra 257) took the view 
that a private award required compul- 
sory registration, 

21, However, the question as to the 
registrability of a private award speci- 
fically came to be considered by the S.C. 
in the ease of Satish Kumar v. Surinder 
Kumar (AIR 1970 SC 833) where the 
Supreme Court while dealing only with 
a private award had specifically negativ- 
ed the said view taken by the Patna and 
Punjab & Haryana High Courts that the 
private award was not compulsorily re- 
#istrable and held that the same falling 
within the ambit of Section 17 (1) (b) of 
the Registration Act was compulsorily 
registrable. While making it specifically 
elear both in the beginning and at the 
end of the judgment, that they were 
dealing only with an award made on a 
reference by the parties without inter- 
vention of the court, it pointed ont that 

reason of clause 7 to Schedule I 
which made the award final and binding 
on the parties, it can hardly be said that 
it was waste paper unless it was made a 
rule of the court. 

22. Hegde, J. in his further reason- 
ing to the concurring judgment pointed 
out by referring to para.7 of First Sche- 
dule to the Arbitration Act that :— 

“It was not possible to accept the view 
of Patna and Punjab High Courts that 
the award which was not made a deeree 
af the court has no existence in law.” 
He further pointed out that:-— 

"Learned Judges who decided those 
cases, appear to have proceeded on the 
basis that the award which cannot be 
enforced is not a valid award and the 
same does not create any rights in the 
property which was the subject matter 
of the award. This in my opinion is not 
a correct approach The award does 
create rights in that property but those 
rights cannot be enforeed until the 
award is made a decree of the court, It 
is one thing to say that a right is not 
created, it is an entirely different thing 
to say that the right created cannot be 
enforced without further steps. For the 
purpose of Section 17 (1) (b) of the 
Registration Act, all that we have to. see 
is whether the award in question pur- 
ports or operates to create or declare, 
assign or extinguish any: right, title or 
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interest, whether vested or: contingent of 
the value of Rs. 100/- or upwards to or 
in immovable - property. If it does, it is 
compulsorily. registrable.” 

23. According to the learned counsel 
for the respondent the question of reg- 
istrability of any award had got to be 
determined only by reference to the 
provisions of Section 17 (1) (b) of the 
Registration Act, and now that the 
amendment of Section 17 (2) (vi) has re- 
moved an award from the list of instru- 
ments excluded from the application of 
Section 17 (1) (b) and-(d) of the said 
Act, there was no reason for making any 
distinction between a private award and 
an award in reference made in the pend- 
ing court proceedings. According to him 
even an award made in the pending 
court proceedings if it were to fall with- 
in the purview of Section 17 (1) (b) of 
the said Act was compulsorily registrable 
and it was not permissible for the court 
to distinguish the said award from. the 
private award by reference to the provi- 
sions of the Arbitration Act particularly 
as regards the . enforceability . thereof. - 

24, In support.of his said contention 
the learned counsel. ‘for the respondent 
has strongly relied. on the aforequoted 
observations of Hegde, J. in his separate 
reasoning in the aforecited decision of 
the Supreme Court in Satishkumar’s case 
(AIR 1970 SC 833). 


25, To a limited extent the saii con- 
tention of the learned counsel for. the 
respondent viz that for the purpose of 
determining: whether an- award was reg- 
istrable or not, one has to look to the 
provisions of Section 17 (1) (b) of the 
said Act and the same cannot be deter- 
mined with reference to the provisions 
of the Arbitration Act as to its enforce- 
ability viz, it would not be enforced till 
the court passed a decree in terms there- 
of, could be accepted. However, merely 
because by the amendment of Section 17 





cluded from the application of Section 17 
(1) (b) and (c), it camnot be said that 
every type of an award would automati- 
cally become compulsorily registrable or 
that for the purpose of determining the 


sions of the Arbitration Act. As ‘the’ 
aforecited decision of the. Supreme Court : 


at page 837 of the „report itself shows’ 
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that -the court there. in fact did. consider - 
the provisions of para 7 of Schedule I 
to the Act viz the award shall be final 


` and binding on the parties; to find out 


whether a private award, with which the, 
court was specifically concerned in that 
case, would be compulsorily: registrable 


“under the provisions of Section 17 (2) 


(b) of the said Act, 

` 26. The court there ebeerveds — 

“If the award shall be final and bind-. . 

ing on the parties, it can hardly be said 
that it is a waste paper, unless it is 
made a rule of the court.” ; 
So also the above quoted observations of 
Hegde, J. in that decision on which the. . 
learned counsel for the respondent ‘has 
strongly relied, refer to the said provi- - 
sions of para 7 of Schedule I (which is 
under Section 3 of the said Act apply- 
ing only to the private arbitration) to . 
point out that a private award (with - 
which the ‘court was dealing) did create 
rights in property but those rights could 
not -be enforced until the award was 
made .a decree of the court and that it 
was one thing to say that a right was 
created and-is an entirely different thing 
to. say that the rights created cannot be 
enforced. 

27. In my view, the very drcmene 
that a private’ award by reason of the 
specific provisions of para. 7 of Sche- 
dule I of the said Arbitration Act mak- 
ing it final and binding. on the parties 
was held to be capable of. validly creat- 
ing rights though they could not be en- 
forced without making the award a 
decree of the court, constitutes a vital 
distinction between a private award and 
an award made in a reference in pend- 
ing court proceedings, as regards its reg- 
istrability. So far as the latter type `of 
the award was concerned unlike in the 
case of private award there was no pro- 
vision making the award as such final 
and binding on the parties. Such an 
award, therefore, unlike.a private award| - 
unless it is made a decree of the court 
was incapable of operating or purporting 
to create any rights, declaration, ete., 
between the parties to or in immovable 
property and as such has no more value 
than a mere scrap of paper, Arbitration 
proceedings in pending court proceedings 
though culminating into an award hàve 
no independent existence and continue 
to be a part:of. the judicial proceedings 

pending’ before the. court in. which refer- 


ae was -Inade and ‘the -award made. in 


SUSE praeina nes: sok 20 le minde a 


1981. . 


lecree of the court if it- were to~create - 
any rights between the .parties thereto.. 


e distinction drawn by the Supreme 
Court in the case of a private award. viz. 
its capacity to create rights without be- 


enforceability only on it. being made a 
decree of the court, cannot exist in re- 
Ispect of an award in court proceédings. 
Further, as the provisions of Section 16 
(2) of the said Act (which is also appli- 
cable’ to award in pending court pro- 
ceedings, under Section 25 of the said 





Act) suggest that such an award at the 


most can be considered to be a decision 
of the arbitrator but as such it was in- 
capable of operating or even purporting 


‘|to create, declare etc. rights in or to an. 


immoveable property. As the Rangoon 
High Court in the aforecited decision 
has observed that at the most it could 
be a recommendation to the court and 
has no validity unless made a decree of 
the court. 









pending before the court. was 
incapable of and/or could not operate or 
purport to create, declare, assign, ete. 
any rights in or to an immovable pro- 
erty and was therefore not compul- 


ct. In that view of the matter, I am 
in agreement with the similar view 
taken by the other courts in the afore- 
said decisions and also with the view ex- 
pressed by my brother Judge S. K. Desai 
in this very case in his judgment dated 
24th September, 1979. 


29. The result, therefore, is that the 
-appeal is allowed. The order of the 
. lower court is set aside, However, since 
the lower court had disposed of the re- 
spondent’s petition only on the question 
of registrability of the award which is 
negatived by me, the matter is remand- 
ed back to the trial court for considera- 
tion- of grounds (a) to (d) in the respon- 
dents’ said petition for setting aside the 
award and to dispose of the same. 


- -30., Respondents to pay petitioner : 
. costs of the appeal. . 
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AIR: 1981 BOMBAY 253 . 
af - TULPULE, J. - 
Alisaheb Abdul’ Latif Mulla, Peti- 
tioner v. Abdul Karim Abdul Rahman 
“Mulla and others, Respondents. 


Special Civil Appin. No. 3515 of 1976, 
D/- 28-9-1980. 


Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
S. 13 @) (b) — Permanent structure — 
What is Existing mori on premises 


_ completely dug out — Mori area extend- 


ed and 3 purposes for which single mori 
was used now divided into 3 parts for 
said 3 purposes, viz., one for bathing by 
erection of 6’ high wall to provide pri- 
vacy, another for washing clothes, 3rd 
for washing utensils Held extension 
of mori and erection of wall did not con- 
stitute a permanent structure because 
construction was for better enjoyment 
and was being put to same use as be- 
fore. 


It is the degree of annexation of the 
object, which is described as a perma- 
nent structure, to the premises, which 
were existing, which appears to be the 
essential test for deciding whether the 
structure is permanent or not, If the 
work which is done,.if the work which 
is carried out is so annexed to the exist- 
ing. premises, that the annexed work 
cannot be removed without detriment or 
substantial detriment to the existing 
-premises and causing injury to them, the 
work must be described as a permanent 
structure. The creation of such a work 
or the addition thereof, must cause and 
bring about a substantial improvement 
and change its nature or form. If it can 
be so removed on the other hand, and 
is also used or affixed for the purposes 
of better enjoyment of the premises, 
then even if the material used therefor 
is of a substantial nature and not flim- 
sy, that the construction is in durable 
materials and articles, would still be for 
the purposes of beneficial enjoyment and 
not for the purposes of adding a lasting 
benefit or improvement to the construc- 
tion. 1902 AC 157 (HL), (1931) 2 Ch D 
183, AIR 1965 Guj 152 and AIR 1964 
Cal 1 (SB), Ref. to. ` (Para 21) 


Merely because a wall is ‘erected and’ 
that wall is built either in cement, sand 
or brick and mortar, it does not follow 
that the work must be styled as “per- 
If the work has 
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been. effeefed so as fo enable the person 
using the- premises -før a better enjoy- 
ment and beneficial use of the same pre- 
mises, if there is no change in the form 
of the structure, if there is no different 
use by the erection -of the structure 
than the ane which is already being car- 
Tied out in the premises, then notwith- 
standing that the work was carried: out 
in durable materials and is of- such a 
type or nature as is done in cases of per- 
manent structure, it would not follow 
that. what was done was an erection of 
a permanent structure, AIR 1972 Bom 
273, Rel. on. (Para 26) 

Also, the quantum of damage which 
would be inflicted while removing the 
structure een be a test to decide whe- 
ther the structure is of a permanent na- 
ture or otherwise, (Para 26) 
‘€ases) Referred : ‘Chronological Paras 
(4979) Sph C. A. Nos, 2252 of 1973 and 

132 of 1974, D/- 4-7-1979 (Bom) 19 
AIR 1972 Bom 273 26 
(1972) Spl. C. A. No. 121 of 1968, D/- 


26-1-1972 (Bom) 19 
(1968) Spl. C. A. No. 2159 of 1965, D/- 
25-1-1968 (Bom) _ ee 20 
(1968) Spl C. A. No. 164 of 1868 (Bom) 
` 20 

AIR 1965. Guj 152 24 
AIR 1964 Cal 1 (SB) 25 
(1931) 2 Ch 183: 100 LJ Ch 245: 144 
LY 626, Spyer v. Phillipson 23 
1902 AC 157 (HL), Leigh v. Taylor 22 
VvV. P. Tipnis, for Petitioner; C. R. 


Dalvi, for Respondents Nos. 1 to 7. 


ORDER :— This petition raises as is 
not. uncommon, one of the vexed ques- 
tions arising under the Bombay Rent Act, 
as to. whether a particular work carried 
out by a tenant is a permanent structure 
within the meaning of clause (b) of Sec- 
tion .13, sub-section (1} which entitles a 
landlord to recover possession of pre- 
mises where a tenant erects on the pre- 
mises any permanent structure without 
the landlord’s consent given in writing. 
Im the present case, it is nóbody’s case 
that the landlord had given his consent 
in writing to the. work which was car- 
ried out. The ‘only question is, whe- 
ther the work which was done by the 
defendant-tenant, was an erection of a 
permanent structure or as he calls it, a 
repair and. something amounting to an 
improvement or in the nature of an im- 
provement, if at all. 

2. .The suit was filed by the landlord 
to: recover possession from the petitioner- 
tenant on a number ef grounds includ- 
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ing that the landlord required the pre- 
mises for his bona fide personal occupa- 
tion. The only ground which succeeded 
in the court however, was the ground 
that the petitioner-tenant had erected a 
permanent siructure, namely, a bath- 
room in the premises, 

3. The view which the trial court took — 
of the work which was carried out by 
the petitioner-tenant, was that, it 
amounted to a new work. Considering 
that the work took about four days; it 
could not be treated as repairs. Consid- 
ering the amount of expenses involved 
also, it was of the opinion, that the work 
amounted to a new permanent construc- 
tion. Ht felt that this would involve also, 
some damage to the premises of the 
landlord. It was not an artistic work 
that may be made for the purposes of 
beneficial and better enjoyment of the 
premises, He was of the view that it 
was a permanent construction “causing 
serious damage to the premises” He 
therefore held, that the plaintiff was en- 
titled to possession. 

4. This decree was affirmed by the 
Assistant Judge who heard the Appeal. 
before ‘whom that seems to have been 
the only contention or question which 
was raised. He did not deal with the 
evidence as such, but observed that 
what the defendant had done was, “to 

out permanent unauthorised 
alterations in the suit premises, by con- 
structing a bathroom.” Considering the 
expenses which must have been incur- 
red, he felt that the only inference 
which flowed from that circumstance 
was that, “unauthorised alterations of a 
permanent nature” were carried out by 
the petitioner tenant. 

5. The evidence. which was led be- 
fore the trial court, consisted of the evi- 
dence of the landlord, Mohamed, a 
mason, who carried out the work, and 
the defendant, petitioner, Besides, the 
landlord’s notice as also the notice given 
by the petitioner to effect repairs were 
produced. ‘A few photographs which 
were taken out on the 18th April when 
the work was actually in progress, were 
also produced. On the basis of this evi- 
dence, it was sought to be contended in 
the trial Court, that the petitioner-teriant 
has constructed a new bathroom, that 
he has removed the pavement or floor- 
ing consisting of ladis (Shahabad stone 
flooring) which was in good condition 
and replaced them. The permanent 
structure which was therefore erected 
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according to the landlord, was the erec- 
tion of a bathroom, the removal of the 
pavement which was already existing 
and replacing it by a new pavement. 
This was so alleged in the plaint also. 

6. Now, as to what exactly the work 
which was carried out and the extent of 
the work and in what way, it was the 
erection of a permanent structure has 
not been specifically found by both the 
courts below. They have proceeded to 
describe the work carried out as a bath- 
room. It would however be a misnomer 
to describe what has been done by the 
petitioner in the present case as erect- 
ing a permanent structure of a bath- 
Toom, i 

7. It is not disputed that in the pre- 
mises which were let to the tenant, there 
existed what is described as a sink or 
a mori. -As to the exact dimensions of 
the mori or sink, before its alteration 
and new form, is not clear. The evi- 
dence in that behalf consists only of the 
plaintiff who says that it was a3} ft. x 
4 ft. mori or sink, It was completely dug 
‘out and instead in its place, what the 
petitioner did was to construct a bath- 
room having a dimension of 3g ft. x 4 ft. 
and a height of 6 ft As regards the 
sink, he says that in its place, a sink 
was constructed which was in an area 
6 ft. v. 4 ft. and was divided into two 
parts by a small wall in between. That 
these two parts are separately being 
used for the purposes of cleaning the 
utensils and for washing them and for 
the purposes of washing clothes while 


the bathroom was an addition of 34 ft. 


x 4 ft. with a 6 ft. wall. 

8 The principal witness upon whose 
evidence reliance was placed was wit- 
ness Mohamed who admittedly carried 
out the work in those premises, Moha- 
med does not say as to what was the ori- 
ginal area and dimension of the sink, 
but, he admits that there was a sink 
which was completely removed or ex- 
cavated and in its place, a new construc- 
tion which he calls a mori or sink 6 ft. 
x 4 ft. and a bathroom was constructed. 
The evidence of Mohamed, therefore, 

. conforms with the evidence of the plain- 
tiff as regards what was constructed. 
That goes to show that a new sink 6 ft. 
in length and 4 ft. in width was con- 
structed and a bathroom was also con- 
structed with an area of 3} ft. x 4 ft, 
and having a height of 6 ft. 


9. However, Mohamed has. clarified ‘as 
to what is meant by him in constructing 
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a bathroom This is not disputed by 
the plaintiff and at the hearing of this 
petition, it is not shown. that the state- 
ment of Mohamed is in any way erro- 
neous, According to Mohamed, what was 
done in erecting a bathroom was, to 
take advantage of the two walls in the 
corner, build another wall extending up 
to 6 ft. and no doors were put up As 
to what was there on the remaining 
fourth side, he does not say. Presum- 
ably, the bathroom was next to the mori 
which has a wall. There was no door 
fixed, but an arrangement for placing a 
curtain was made, It will thus be seen, 
that what is described as a bathroom, 


was erected by taking advantage of the . 


two existing walls and of the corner, 
placing another wail about 6 ft. in. height 
and with regard to the fourth side. there 
is no evidence. ag to what. was there. 
There was no door but, an arrangement 
for hanging a curtain presumably on the 
fourth side. The newly erected 6 ft. x 
4 ft. mori does. not have walls extending 
to about 6 ft. on the sides but, some- 
what shorter and apparently of about 
2} ft. to 3 ft. for the fourth side that 
was taken advantage of probably, The 
evidence adduced in this case is not 
quite clear and does not show ag te 
where and how this work was situate 
and its exact location, either with refer- 
‘ence to each other or with reference to 
the room. As I peinted out, witness 
Mohamed has not said in regard to 
what was on the fourth side and what 
appears to be from the -photographs 
Exs. 21 and 25 is that, an advantage of 
the short wall. of the mori or .sink was 
taken for the purposes of putting up this 
bathroom, It must however be mēn- 
tioned that this is on the basis of what 
must have been, and not what it is; as 
clearly disclosed from fhe evidence, ` 
10. Exhibits 25, 23 and 21 are three 
photographs of the sink and presumably 
of the bathroom wall of addition of the 
6 ft. wall while, it was being carried 
out. The photograph Ex. 24 clearly goes 
to show that one of the side walls of 
the mori stands as it was and is in’ the 
same form and shape as it was and 
must have been before. Tts appearance 
and the state af repair and structure 
clearly indicate that it is an existing 
part of an old structure. The interven- 
ing wall is clearly one under construc- 
tion, but, it is obvious that it has been 
constructed out of the old material må 
bricks which must have been used of 
the pre-existing mori, What is ‘however 
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not. clear, is. the; place- at -which this 
intervening wall has been - put -up. As 
I pointed out, Mohamed -has not given 
the dimensions. of the existing mori. or 
sink which was removed: As- to what 
he means exactly by removing. the mori 
is also not clear, since at least one side 
‘wall clearly exists and stands as it is 
as will be seen from. Ex, 21.. What ap- 
pears to have been, done, and that goes 
to show: the unsatisfactory state of evi- 
dence in which, the courts below pro- 


ceeded to decide the matter, was to re- - 


move the flooring of the bathroom and 
to install a new flooring, to remove one 
side wall and to divide the existing sink 


` into two, and to take advantage of one ` 


side wall of. the mori. for the purposes 
of using the. portion beyond as a bath- 
room. In order to give a further pri- 
vacy to that portion which is now. being 


used as a bathroom and described as. a.. 


bathroom, a wall 6 ft, in height, the 
width of which, is again not known as 
also the length, is put up. 


11.. From the aforesaid discussion, it 
will be seen that it is in this unsatis- 
factory state of evidence, that the ques- 
tion has to be determined as to what 
was constructed and what was done by 
the petitioner in the premises. That must 
-be found out first before it can be de- 
cided as to whether the work which was 
earried out was a permanent structure 
erected by the petitioner or not. 


12, Considering the aforesaid state of 
evidence, it will have to be held in the 
present case, scanty though the material 
is, that the petitioner removed the exist- 
ing flooring which is of Shahabad stones 
and replaced it. presumably also with 
Shahabad stones. The existing mori or 
sink, the .dimensions of which are 
not precisely known, the flooring of that 
mori was also removed, but its one side 
was kept intact. After removing the 
flooring,. the: flooring was replaced of the 
mori as well as of the room and further, 
a partition wall was put up and a mori 


or sink was constructed with two small- . 


er portions ‘and a bathroom or a place 
for washing oneself beyond. In, order 
to render privacy to this portion which 
was to be used for the purposes of bath- 
ing, a wall 6 ft.. in height was construct- 
ed. If we are to go by the photograph 
then the width of this wall including the 
plaster as Ex. 25 would indicate was a 
wall 6 inches in thickness or.in other 
words, a single brick width -wall, There 
_is no. picture or a- ‘sketch. map. showing 
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-the- work after it was:actually complet- - 
ed. The: respondent-landiord. did not get 
a -commissioner- appointed for the pur- 
poses of- delineating the work which was 
being constructed, . the mori was exist- 
ing, its location before and the new loca-. 
tion of the work carried out. In the 
absence of all -these possible pieces of. 
evidence which could have ‘been led as to 
what was exactly carried out and done 


‘ by, the petitioner in the premises, has to 


be found upon an admixture of facts 
proved and established, . and upon a 
guess as to what must have been done. 
with regard to the remaining. 


13, It will thus be seen that what the 
petitioner did, and what utmost can be 
said to have been done- by him, was to 
extend what was originally a_ sink, 
divide it-by-a 24 feet wall if we are to 


go by: the plaintiff’s evidence, and to put 
up.a.wall 6 ft. in height and 6 inches 


in width, the-length of which wall, it 
is not possible to know for the purposes - 
of use as a bathroom. No other work 
it is alleged has been carried out, ex- 
cept of course, the flooring to the room, 
by the petitioner. The question is, whe- 
ther this can be described as an erection 
of a permanent structure. 


14, It was seriously and strenuously 
contended before me that an erection of 
a wall 6 ft. in height, is a permanent 
structure, The extension of the bathroom 
from what was 3} ft. x 4 to 6 ft. x 4 ft. 
was also a new construction and a per- 
manent structure, and that where there 
never existed a bathroom before, by 
reason of this putting up of a wall 6 ft. 
in height, a new bathroom has been con- 
structed, All this work was carried out 
according to the landlord, in cement and 
sand and using new flooring. That the 
original flooring was good and did not 
require any repairs. The work carried 
out cannot be described as repairs nor 
improvement, but, must be described as 
permanent construction of a structure 
which could not be removed unless, 
damage is caused to the premises, If 
the flooring were to be removed, then 
there will be damage to the landlord’s 
premises, If the wall is to be dismantled,. 
then it will affect injuriously the adjoin- 
ing wall and, therefore, it was contend- 
ed that this was a permanent structure 
which the tenant was not entitled to. 
construct, 


.15, . Before proceeding to decide whe- 
ther the’ work carried. out in the present 
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case brings itself within the scope of 
Sec, 13 (1) (b), it has to be seen as to 
what were the facilities available to the 
petitioner tenant before the new work 
was carried out in the premises. It is 
not disputed that there existed a mori 
or sink in the premises which the land- 
lord describes as having a dimension of 
3k ft. x 4 ft. As pointed out, its one 
side wall seems to be still existing. That 
is patent in Ex, 21. Under the circum- 
stances, there was a mori and this must 
have been used by the petitioner tenant 
for all purposes namely, taking his bath 
and also of his family members, for the 
purposes of washing clothes and also for 
the purposes of cleaning and washing 
utensils. Therefore, by carrying out the 
new work, what he hasdoneisa separate 
cubicle or sort of space has been made 
for the purposes of bathing. A similar 
smaller portion for cleaning utensils and 
another portion for washing clothes, In 
other words, therefore, the three pur- 
poses for which a single mori was used 
is now segregated and divided into three 
separate sections enabling thereby, to 
use the premises by the petitioner with 
a greater advantage. With the work 
which he has carried out, it is quite 
clear that all the three types of work 
and functions can now be carried out 
simultaneously. A person can have’ his 
bath, he can also wash his clothes and 
the household utensils can be cleaned 
and washed at the same time. There is, 
therefore, in that sense, by reason of 
this work carried out by the petitioner, 
greater facility and advantage realised 
by the petitioner tenant upon the addi- 
tional work, ‘though all these facilities 
were previously available to him and 
existing. 

16.- The exact work however which 
has been carried out by the petitioner is 
the replacement of the flooring, the ex- 
tension of the mori and the erection of 
one wall. -Now as regards the replace- 
ment of a part of the mori in the pre- 
mises, I am unable to see how that can 
be described as an erection of a perma- 
nent . structure. It is not denied that 
there also existed a pavement of ladis 
of Shahabad stones and that is replaced 
by other ladis or pavement, also of 
Shahabad. According to the landlord, 
the original pavement had not become 
due for replacement and that, no repairs 
were necessary, In other words, what 
has been. done is new Shahabad stones 
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were installed, That amounts to an im- 
provement and not erection of a new 
structure. It may also be pointed out 
that photographs Ex, 22 which was re- 
lied upon shows pieces of Shahabad 
stone which are excavated and lying. 
They appear to be broken. It is quite 
true that there is no evidence to show 
that they were broken during the re- 
moval or they were already broken. 

17. What remains is the erection of 
a walt which appears to be 6 ft. in 
height, 6 inches in width, the length of 
which is not known and the extension 
of a mori. In the absence of any clear 
evidence as to what were the original 
dimensions of the mori, it is not possi- 
ble to hold that the plaintiff has clearly 
proved that the mori which was actual- 
ly existing before, was 3} ft. x 4 ft. as 
he says. After all, the plaintiff's testi- 
mony is interested testimony. The best 
evidence was obviously of Mohamed who 
carried out the work, But, no questions 
were asked to him about the original 
dimensions of the mori. 

18. What remains then is the erec- 
tion of.a wall to a height extending to 
about 6 ft. 6 inches in width and the 
exact length of which is not known but 
would be about 4 ft, The question is, 
whether this amounts to a permanent 
construction. I am unable to think that 
by erecting a wall of a thickness of one 
brick with plaster on two sides, without 
any foundation, taking advantage of a 
corner and the existing two walls, so as 
to provide privacy to the person bathing, 
can be described as erecting a parmanent 
structure, what the petitioner has achiev- 
ed by erecting a wall he could have 
obtained by placing a screen or putting 
up a tin sheet partition, Any other parti- 
tion or thing could have been used also 
for the purposes of providing privacy to 
the person having a bath. The object 
of. creating a wall cannot be described 
as anything more than providing better 
facility or provide privacy to a person 
who is actually having a bath. 

19: The question is, whether in the 
circumstances, this can be considered as 
erection of a permanent structure, A 
number of decisions were referred to, In 
the very nature of things no two cases 
will provide identical facts and the ques- 
tion as to whether a particular construc- 
tion or work is a permanent structure 
or otherwise, will have to be determined 
with reference to the facts found in 
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each of such cases. Reference was made 
to the decision of Mr. Justice Dharmadhi- 
kari. in Spl. C. A, Nos, 2252 of 1973 and 
182 of 1974, decided on the 3rd and 4th 
July, 1979 (Bom) wherein, he relied 
upon an earlier decision of Mr. Justice 
Malvankar in Sp. Ò. A. No. 121 of 1968 
decided on 25th/26th Jan. 1972 (Bom). 
The learned Judge therein had laid down 
three criteria for determining whether a 
particular structure or work is a per- 
manent. structure coming within the mis- 
chief of clause (b) of Section 13 sub-sec- 
tion (1), The first of that criteria was 
the intention of putting up a structure, 
the mode and degree of annexation to 
the existing structure and whether such 
annexation considered from the point of 
view of the structure during removal 
smaller or greater damage would be done 
to the premises, The purposes for which 
the structure was erected was also con- 
sidered as a further criteria, Whether the 
structure was of such a kind that it 
would last for long and was not intended 
for the purposes of temporary enjoyment 
of the premises but was a permanent 
addition is also a consideration. The third 
criteria which was laid down, was the 
nature of the materials in which the 
work was carried out and lastly, which 
is also a part of the third criteria the 
time for which the structure was likely 
to endure, 

20. In Sp. C. A, No. 164 of 1968 (Bom) 
Mr. Justice Deshpande referred to his 
earlier judgment delivered in Sp, C.A. 
No, 2159 of 1965 decided on 25-1-1968 


(Bom) and pointed out that the question’ 


as to whether a certain structure is per- 
manent or otherwise, has to be determin- 
ed by reference to several circumstances 
and conditions, one of which was its re- 
movability without affecting the main 
structure and the second. as to the 
nature and extent of improvement added 
to the enjoyment of the premises by the 
work carried out, 


21. It seems to me that the question 
whether a particular work carried out in 
relation to any premises is a permanent 
structure or otherwise, can also be con- 
sidered by reference to two words occur- 
ring in the English law differentiating 
the two kinds of structure of fixation 
and they are “fixture” and “chattel”. 
Where a thing is attached permanently 
and thereby effects a substantial impro- 
vement to the premises, then such a 
thing which has been affixed and which 
is of a permanent nature, thereby effect- 


Abdul Latif v. Abdul Karim 


A.I. R. 


ing a substantial improvement to the 
premises must be described as a fixture. 
On the other hand, that which is fixed 
for a temporary purpose and for a more 
beneficial enjoyment of the premises; 
can be described as chattel. The essential 
difference between a fixture and a chattel 
is that, while chattel can be removed 
without any difficulty and damage to 
the premises, fixture cannot, It is there- 
fore the degree of annexation of the 
object, which is described as a permanent 
structure to the premises, which were 
existing, which appears to be a more 
essential test. If the work which is 
done, if the work which is carried out 
is so annexed to the existing premises, 
that the annexed work cannot be re- 
moved without detriment or substantial 
detriment to the existing premises and 
causing injury to them, the work must 





be described as a permanent 
structure. The creation of such 
a work (or) the addition there- 
of, must cause and bring about a 


substantial improvement and change its 
nature or form. If it can be so removed 
on the other hand, and is also used or 
affixed for the purposes of better enjoy- 
ment of the premises, then even if the 
material used therefor is of a substan- 
tial nature and not flimsy, that the con- 
struction is in durable materials and 
articles, would still be for the purposes 
of beneficial enjoyment and not for the 
purposes of adding a lasting benefit ori 
improvement to the construction, 


22, In Leigh v, Taylor, (1902 AC 
157 it was observed as follows :— 


. “Another principle appears to be 
equally clear, namely, that where it is , 
something which, although it may be 
attached in some form or another to the 
walls of the house yet, having regard to 
the nature of the thing itself, and the 
purpose of its being placed there is not 
intended to form part of the reality, but 
is only a mode of enjoyment of the thing 
while the person is temporarily there, 
and is there for the purpose of his or 
her enjoyment, then it is removable.” 
There, the question was whether thaf 
which was attached became a part of the 
reality so as to pass on or was separable 
and therefore formed a part of the 
estate of the lessee, 

23. In Spyer v. Phillipson (-(1931) 2 Ch 
D 183) certain ornamental panelling 
were fixed, by a tenant for a period, to 
the house in question. The tenant died 
before the term expired, They were of 
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considerable value and the question was 


whether such fittings like panelling and, 


ornamental ceiling had become the pro- 
perty of the lessor, The question which 
was posed was, “What were the object 
and purpose of the annexation.” If the 
object of the annexation was, jt was held, 
for the enjoyment of that object or 
greater enjoyment of the object, then the 
answer must be that they are the tenant’s 
fixtures and property. If that which is 
put in by the tenant is not for the pur- 
pose of making it a part of the structure 
leased and is only meant to enable the 
tenant to better enjoyment of what has 
been given to him, then it will not be a 
permanent annexation of the structure. 


24, In Ibrahim v. Khanmohamed (AIR 
1965 Guj 152) Justice 
then was, while dealing with the provi- 
gions of Section 13 (1) (b) said that, “the 
structure in order to be a permanent 
structure within the meaning of the 
section must have an element of per- 
manence in it. It must be intended to be 
a lasting structure and that would de- 
pend on the nature of the structure". 
This had to be determined, he said, from 
the nature of the structure and the na- 
ture of the materials used. The test to 
determine whether it is permanent or 
otherwise, is an objective test and if it 
was of such a nature as to be lasting, 
then it would be deemed to be a per- 
manent structure and not a temporary 
structure, A reference was also made in 
that case, to the provisions of Section 28 
of the Transfer of Property Act which 
enables a tenant to remove on the ter- 
mination of a tenancy all that which he 
has attached to the earth, of course, 
without doing damage to the property. 
It was pointed out that if the damage 
is caused to the property, the landlord’s 
remedy would be to sue for damages. 
The provisions of the Rent Act improved 
upon this right and bestowed a further 
right to recover possession on the an- 
nexation of such a permanent structure 
which could not be removed without 
causing real damage to the property. 


25. In AIR 1964 Cal 1, which was de- 
cided by a Special Bench of the Calcutta 
High Court of five Judges a question was 
raised as to what is a permanent struc- 
ture in accordance with clause (p) of 
Section 108 of the Transfer of Property 
Act. That question was answered by the 
bench by saying that it depends “on the 
facts of each case and no hard and fast 
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rule can be laid down with regard to the 
matter.” In that case, the question was 
in regard to the construction of a room 
which was built in bricks with corrugat- 
ed iron sheet roof. 


26. The case which to my mind direct- 
ly applies to the facts of the present 
case is that decided in Suka Ishram v. 
J. Ranchodas reported in AIR 1972 Bom 
273. In that case, a lessee of a tempo- 
rary shed had erected a brick wall with 
a foundation in brick and mortar on the 
side of the road where the shed was. 
Besides, he had also erected a partition 
wall in between the shed so that, one 
part of the shed could be used for the 
purposes of storing articles and the other 
was for the purposes of a shop, It had 
also a foundation lft. x 2kft. Neverthe- 
less, it was held that neither the parti- 
tion wall, nor the wall erected on the 
side of the street to the shed could be 
described as permanent structure. Merely 
because, therefore, a wall is erected and 
that wall is built either in cement, sand 
or brick and mortar, it does not follow 
that the work must be styled as “per- 
manent construction”. If the work has 
been effected so as to enable the person 
using the premises for a better enjoy- 
ment and beneficial use of the same pre- 
mises, if there is no change in the form 
of the structure, if there is no different 
use by the crection of the structure than 
the one which is already being carried 
out in the premises, then notwithstand- 
ing that the work was carried out in 
durable materials and is of such a type 
or nature as is done in cases of perma- 
nent structures, it would not follow that 
what was done was an erection of a per- 
manent structure. If that test was ap- 
plied, then the mere erection of a wall 
which is more of a sereen to provide 
privacy to a person who had otherwise 
no. privacy while bathing, in the absence 
of any foundation, in the absence of any 
evidence to show that the wall was so 
constructed are joined after cutting into 
the existing wall by removing the bricks 
of the existing wall for a better joint of 
the two walls would not make it a per- 
manent structure. The addition of a wall 


_in the nature of a screen could be easily 


removed by dismantling. It is difficult 
to see how any damage in the process 
except of a superficial nature will be 
caused to the existing premises, The 
quantum of damage which would be in- 
flicted while removing the structure 
would certainly be different and can be 
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a test to decide whether the structure is 
of a permanent nature or otherwise. 
The same can be said of the extension 
of the mori, I: have already pointed out 
that there is no clear and satisfactory 
evidence as to the extent of the existing 
structure of the mori, whether it was 
34 ft. 4 ft or 6ft x 4 ft, Even if the 
work which was done amounts to ex- 
tension of a mori, as pointed out, the 
three functions for which the mori which 
was formerly used are now divided and 
three separate portions are used for the 
three functions. That undoubtedly en- 
sures better enjoyment and more satis- 
factory and efficient use of the premises. 
It provides for better enjoyment of the 
'same premises without changing the pur- 
poses for which it was let and without 
changing the purposes for which the pre- 

ises or facilities were used. As I pointed 
out, the existing facility was merely ex- 
(tended, the purposes which could have 
been achieved by a flimsy erection of a 
partition or screen. This has been done 
in the present case erecting a wall 
and extending the premises which limited 
their functional use. 

27. The result therefore is "that the 
getition must be allowed and it must 
be held that the work which was carried 
out by the petitioner was not in the nature 
of apermanent construction and, there- 
fore, the respondent landlord was not 
entitled to succeed and get a decree for 
possession. The suit ought to have been 
really dismissed, 

28. Petition succeeds and is allowed. 
Rule made absolute. There will be. 
however, no order as to costs. 

: Petition allowed. 





AIR 1981 BOMBAY 260 
MADON AND SHAH, JJ. 

M/s. Sachin Sahakari Gruhanirman 
Sanstha Maryadit, Appellants v. M/s. 
Shree Ram Construction Co., Respon- 
dents, 

Appeal No. 127 of 1978, in Arbitration 
Petn. No. 30 of 1974, D/- 1-8-1980. 

(A) Civil P.-C. (5 of 1908), Order 29, 

Rule 2 — Service of notice on Society 
registered under Maharashtra Co-opera- 
tive Societies Act — Society being 
Corporation service by sending packet 
by post addressed to registered address 
of Society is proper mode under O. 29, 
Rule 2 — Postal acknowledgment receipt 


EY/EY/C553/81/JHS - 





5. S. Gruhanirman Sanstha v, Shree Ram Construction Co, 
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bearing rubber stamp of Society and 
also signed by . employee of Society — 
Contention that inasmuch as postal packet 
was not received by Administrator of 
Society himself, copy of notice must he 
served on Administrator personally re- 
jected. AIR 1980 SC 1163, Distinguished. 
(Maharashtra Co-operative Societies Act, 
1960 (1 of 1961), Sections 36 and 37). 
(Paras 11, 12) 

(B) Arbitration Act (10 of 1940), Sec- 
tions 30 and 33 — Application for setting 
aside award on ground covered by Sec- 
tion 30 barred by time — Court has no 
power to set aside award suo motu. AIR 
1954 Bom 243, Held impliedly overruled 
by AIR 1967 SC 1233 and AIR 1976 SC 
1745, 

There is no question of exercising suo 
motu powers where the ground for sett- 
ing aside the award falls under any of 
the clauses under Section 30 and in such 
a case it is incumbent on the person 
challenging the award to make an appli- 
cation within. the time prescribed under 
Article 119 of the Limitation Act, 1963. 
If no such application. is made, the Court 
has no power to set aside the award suo 
motu. Clause (c) ‘of Sec, 30 covers all 
forms of invalidity including the nullity; 
of reference. Assuming, therefore, that 
the award in the present case is invalid 
on the ground that it was made in ex- 
cess of the terms of reference and that 
the Arbitrator failed to publish the award 
within the time fixed by the terms of 
reference, such a ground would be clearly 
covered by the words “or is otherwise 
invalid” in clause (c) of Section 30, Fur- 
ther, the ground being covered by the 
said clause, the remedy of the party lies 
in making an application for setting 
aside the award within the limitation 
prescribed under Article 119 of the Limi- 
tation Act. There is, therefore, no scope 
for the argument that the Court can act 
sou motu and set aside the award on 
the ground of invalidity. AIR 1954 Bom 
243, Held impliedly overruled by AIR 
1967 SC 1233 and AIR 1976 SC 1745. 


(Paras 21, 22) 
Cases Referred : Chronological Paras 
AIR 1980 SC 1163 12- 
AIR 1976 SC 1745 


17, 20, 21 
AIR 1967 SC 1233:1967 All LJ 589 ` 


17, 19, 21 
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AIR 1956 Cal 321 (FB) l 18 
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K. S. Copper with S. N. Naik, for 
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SHAH, J.:— This is an appeal directed 
against the order of- Pendse, J., dismiss- 
ing the appellants’ petition for setting 
aside the award made by the Arbitrator 
and duly filed in Court, 


2. The facts giving rise to the petition 


are these: .The appellants are a Co- 
operative Housing Society registered 
under the Maharashtra Co-operative 


Societies -Act, 1960, having its registered 
office at Mithagar Road, Mulund (East), 
Bombay 400081. The respondents are 
Contractors carrying on the business of 
construction. 
appellants and the respondents entered 
intoan agreement regarding the construc- 
tion of a building for the appellant- 
society. Under the agreement, the con- 
struction of the buildings was to be com- 
pleted within a period of eighteen months 
from September 20, 1971. The disputes 


between the appellants and the respon- . 


dents led to the filing of the suit by the 
respondents against the appellants in 
the City Civil ‘Court for an injunction 
restraining the appellants from taking 
possession of the property under con- 
struction or from interfering with their 
possession - till the respondents’ dues 
under the contract were paid. The re- 
spondents filed the suit for an injunction 
claiming a right of lien in respect of their 
dues. In the said suit bearing No, 4731 
of 1973, the respondents on the same day 
on which the suit was filed also took 
out a Notice of Motion for an ad interim 
relief of injunction. As the Court de- 
clined to grant the ad interim injunction, 
on July 23, 1973, the respondents filed 
suit No, 712 of 1973 on the Original Side 
of the High Court against the appellants 
for a decree in the sum of Rupees 
3,65,234.60 p. in respect of the work 
completed as well as for damages for 
wrongful termination of the contract by 
the appellants. It appears that this con- 
tract was terminated by the appellants 
soon after the suit came to be filed in 
the City Civil Court. On July 25, 1973, 
the respondents took out a Notice of 
Motion for injunction restraining the 
appellants from interfering with their 
possession of the property. This Motion 
came to be dismissed on August 1, 1973. 
The respondents challenged the order of 
dismissal-of the Notice of Motion in Ap- 
peal No. 87 of 1973, filed by them on 
August 8, 1973. The same day, ie, on 
August 8, 1973, a consent-order came to 
be passed by the Appellate Court, Under 
this consent-order, the appellants were 
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directed to deposit a sum of Rs, 1,20.000/-, 
out of this amount, an amount of Rupees 
1,00,000/- was permitted to be withdrawn 
by the respondents on furnishing security.. 
The balance of Rs. 20,000/- was directed 
to be deposited with the State Bank of 
India pending the disposal of the said ` 
suit No. 712 of 1973. Thereafter, on 
April 8, 1974, the respondents filed a 
petition under Section 20 of the Arbitra- 
tion Act for appointment of an Arbitra- 
tor. In this Arbitration Petition, the 
parties filed consent-terms on October 
31, 1974. It was inter alia agreed under 
these. consent-terms that all matters in 
dispute between the parties as set out 
in Petition No, 30 of 1974, Suit No, 712 
of 1973, in all the proceedings therein 
and in all the claims and counter claims 
of the respondents against the appellants, 
which the respondents shall be at li- 
berty to file before the Arbitrator, and 
in the reply to the counter claim which 
the appellants were at liberty to file be- 
fore the Arbitrator, were referred to the 
arbitration and determination of Shri 
H. N. Dallas, Architect of M/s. Paralikar 
and Dallas. It was agreed that the Arbi- 
trator should sign, publish and file in 
Court his award in writing within six 
months from the date of his entering 
upon the reference. The said sole Arbi- 
trator entered the reference on April 10, 
1975, The time for making the award 
was extended by the Court from time to 
time, and the final date fixed before 
which the award was to be made and 
published by the Arbitrator was Jan. 5, 
1978, 


3. The Arbitrator held several meetings 
with the parties on his entering the 
reference. In the beginning, the Manag- 
ing Committee of the appellant-Society 
appeared before the Arbitrator, However, 
On February 18, 1976, one Mr. Kanekar 
was appointed as the Administrator of 
the society under the provisions of the 
Maharashtra Co-operative Societies Act. 
On his appointment, Mr. Kanekar appear- 
ed in the proceedings before the Arbitra- 
tor through an advocate. On Jan, 3, 
1978, the Arbitrator made his award and 
on the same day he informed both the 
appellant and the respondents by his 
letter that he had published the award 
and also informed them that the award 
would be available to whe parties for in- 
spection. 


4. It appears that there has been some - 
confusion before the learned trial Judge 
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regarding the dates of filling of the 
award and the service of the notice 
about the filing of the award. was served 
on the appellants. It appears: that when 
the award was filed. Class II and Class 
IV employees: af the High Court staff 
‘were on strike and! therefore, there was 
some delay in entering the filing of the 
application. in the filing register, How- 
ever, the fact that the award was filed 
on January 27, 1978: bas. been noted by 
the Prothonotary & Senior Master on 
the precipe accompanying the award. 


The Award was also accampanied by the . 


necessary documents required tm be filed 
along with it, Thereafter, -on February 
9, 1978, the nate: of filing of the award 
was made in the filing register. In the 
meantime, the respomdents’ Advocate 
‘filed x precipe om February 6, 1978, re- 
. questing the Prothonotary & Senior 
Master to issue motice of filing of the 
award for service om the parties. On 
` February 15, 1978, the matice af fhlimg of 
the award was sent by régistered past 
to. the parties. by the office of the Pro- 
thonotary and Senior Master. The af- 
fidavit of service has been made by Lax- 
man Patil, the clerk in the office of the 
Prothonotary and Semior Master, Along 
with his affidavit, he has filed the ackrowl- 
edgment receipt of the postal envelope 
which. the office of the Prothonotary and 
Senior Master had received back on 18th 
February 1978: The acknowledgment 
receipt shows that it was properly ad- 
dressed’ to the appellant-society on its 
official address and that it kas been re- 
ceived by the addressee on 18th February 
1978. There is also the signature of the 
person receiving the packet who has put 
the date of the receipt with the rubber 
stamp of the society. It is’ common 
ground that the signature is of Huprikar 
who was at the materjal time serving 
- with the society. The date of receipt of 
the postal acknowledgment by the Pro 
thonotary and Senior Master, viz, Feb- 
ruary 21, 1978 is also noted therein, This 
is also mentioned in. the affidavit of 
Lagman Patil, The appellants kept 
‘quiet for a considerable time, and it 
was only by a Ietter dated Aprif I, 1978 
that the respondents” Solicitors wrote 
separately to the Administrator of the 
appeHant-society and to M/s, Solomon & 
Co., (who had previously appeared on 
behalf of the society im Court for the 
purpose of extending the time for making 
the award): stating that the inspection. of 
the award would be taken by the re- 
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spondents’ advocate on 4th April, 1978, 
A copy of this letter was addressed to 
V. D. Kanekar, the Administrator of the 
Society who has acknowledged this letter 
under his signature. One Chakranarayan 
who was then the employee of the Socie- 
ty has also acknowledged the receipt of 
the letter dated April 1, 1978, by making 
his signature with the date thereon, _ 

5. On May 5, 1978, the respondents 
took out two Notices of. Motion, the first 
being No. 480 of 1978 for passing .a 
decree im terms of the award, and the 
second bearing No, 481 of-1978 for the 
appointment of a receiver. In view of 
the interim relief claimed, a copy of the 
Notice of Motion for appointment of a 
receiver was served on the Administra- 
tor on the 5th itself at 11-30 P. M. As 
the respondents’ Advocate felt that the 
service at night time was bad in law, the 
Notice of Motion was again served 
on the Administrator on May 12, 1978. 
Both the endorsements dated May 5, 
1978 and dated May 12, 1978, bearing the 
signature’ of the Administrator are on the 
Notice of Motion No. 481 of 1978, The 
other Notice of Motion No, 480 of 
1978° for passing the decree in terms of 
the award was also duly served on the 
appellants’ Administrator. on May 10, 
1978, as can be seen from the endorse- 
ment which bears the signature of the 
Administrator on the Notice of Motion. 
Long time thereafter, that is, on June: 
14, 1978 the presentt petition for setting 
aside the award was presented before 
the learned trial Judge. The petition was 
sworn in by the appellants earlier on 
June 12, 1978 

8&8. The above narration of facts would 
show that.the appellants were aware of 


-the making of the award on January 3, 


1978, and were also aware of the filing 
of the award in Court from Feb 18, 1978; 
and between Feb. 18, 1978 and June 14, 
1978, Notice of Motion were taken out 
and served on the appellants, They 
were also informed of the intention of 
the respondents to take inspection of 
the record relating to the award, which | 
was filed in Court, i 

7. The learned trial Judge held that 
the notice of the filing of the award was 
‘duly served on the appellant-society on 
February 21, 1978 (however, as stated 
‘above, the correct date is February 18, 
He held that the petition. for sett- 
ing aside the award is clearly barred by 
limitation as it is the prescribed period 
of 30 days in Article 119 (b) of the Limi- 


1981 


tation Act. He also held that the peti- 
tioners had failed to make out a suffici- 
ent case for condonation of delay. In this 
view of the matter, he dismissed the peti- 
tion by his order dated -April 10,. 1978. 


8 Mr. Cooper, the learned Counsel 
appearing for the appellants firstly sub- 
mitted that there was no legal and valid 
service of notice of the filing of the 
award, In the absence of proper service 
of the notice, the petition filed on June 
14, 1978 was well within limitation, Se- 
condly, he contended that in any event, 
the appellants had made out a sufficient 
cause for condonation of delay in making 
the petition. Thirdly, he contended that 
the award was invalid both on the ground 
that the Arbitrator had exceeded his 


jurisdiction in awarding amount in excess - 


of the claim of the respondents in their 
suit and on the ground that the Arbitra- 
tor had failed to publish the award with- 
in the time prescribed by the terms of 
reference, Lastly, he submitted that in 
view of the fact that the award was in- 
valid even if the appellants’ applica- 
tion for setting aside the Award 
is held to be time-barred, the Court 
should suo motu set aside such anin- 
valid award, According to him, the Court 
did possess such a power when the 
award is shown to be illegal and invalid 
and made in excess of the terms of ref- 
erence, 

9. In order to appreciate the conten- 
tions of the learned counsel, it would be 
useful to refer to the relevant provisions 
of the Arbitration Act, 1940 (Act No, 10 
of 1940). Under sub-section (1) of Sec- 
tion 14, when an arbitrator makes an 
award, he shall sign it and shall give 
notice in writing to the parties of the 
making and signing thereof and of the 
amount of fees and charges payable in 
respect of the arbitration and award. 
There is no specific provision regarding 
the publication of the Award in Sec. 14 
or in any other provisions of the Act. 
Under sub-sec. (2) of Section 14, when 
the award is filed in- Court, the court has 
to give notice to the parties of the. filing. 
of the award. Sec. 15 provides for the 
powers of the court to modify or correct 
the award in certain cases, Section 16 
deals with the powers of the court to re- 
mit the award to the- arbitrator. Sec, 16 
inter alia provides — ‘ 


(a) Where the award has left undeter- 
mined any of the matters referred to 
arbitration, or where it determines any 
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matter not refered to arbitration and 
sach’ matter cannot be separated with- 
out affecting the determination ‘ef the 
matters referred; or 

{b) where the award is so indefinite as 
to be incapable of execution; or 

(c) where an objection to the legality 
of the award is apparent upon thé face 
of it; 
the Court may remit the award to the 
arbitrator for reconsideration. The other 
material provisions. are ‘Sections. 17, 30 
and 33, It would be useful to set out 
these sections in extenso. Section 17 
provides — 

“Judgment m terms of award, — 
Where the Court sees no cause te remit 
the award or any of the matters refer- 
red to arbitration for reconsideration or 
to set aside the award, the Court shall, 
after the- time for making an application 
to set aside the award has expired, or 
such application having been ‘made, after- 
refusing it, proceed to pronounce judg- 
ment according to the award, and upon 
the judgmest so pronounced a decree 
shall follow, and no: appeal shall Tie 
irom: ‘such decree except on the ground 
that it is im excess of, or not otherwise 
im aceordance with, fhe award.” 

Section 30 provides— 

Grounds for setting aside award. — An 
award shail not be set aside except on 
ome or more of the following grounds, 
namely :— $ 

(a) that an arbitrator or umpire has 
misconducted himself or the proceedings; 

(b) that an award ‘has ‘been made after 
the issue of an order by the Court super- 
seding the arbitration or after arbitra- 
tion proceedings have become invalid 
under Section 35; 

(c) that an award has been. improper- 
ly procured or is otherwise invalid. 
Section 33 makes a provision for an ap- 
plication to the court by a party chal- 
Jenging the existence er validity of fhe 
arbitration agreement or an award, It 
runs as wnder:—. 

“Arbitration agreement or award to be 
contested by application, Any party to 
am arbitration agreement ar any person 
claiming under him desiring to challenge 
the existence or validity ef an arbitra- 
Gon agreement or an.award ar to have 


the effect of either determined shall ap- . 


ply to the Court and the Court shall de- 
cide the question on affidavits: 

Provided that where the Court deems 
it. just and expedient, it may set down 
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the application for hearing on other evi- 
dence, also, and it may pass such orders 
for discovery and particulars as it may 
-do in a suit.” 


10. The relevant Article under the 
Limitation Act of 1963 is Article 119 
which corresponds to Article 158 of the 
old Limitation Act of 1908. Under Arti- 
cle 158, a period of 30 days was: pre- 
scribed for an application to set aside an 
award or to get an award remitted for 
consideration, and the starting point of 
Limitation was the date of service of 
the notice of filing of the award. It ap- 
pears that there was no provision under 
the old Limitation Act of 1908 prescrib- 
ing a period for the court directing the 
Arbitrator to file an award, Although 
Section 14 of the Arbitration Act made 
a provision conferring powers on the 
court to direct the Arbitrator to file an 
award, under Article 119 of the new 
Limitation Act, a period of 30 days is 
prescribed for making an application for 
filing the award in court, the starting 
point of Limitation being ‘the date of the 
service of the notice of making of the 
award. The period of Limitation of set- 
ting aside an award or getting an award 
remitted for consideration remains the 
same as under Article 158 and Art,.119. 
In other words, the parties have to ap- 
ply within 30 days from the date of ser- 
vice of the notice of the filing of the 
award for setting aside the award or 
getting an ‘award remitted for reconsid- 
eration, 


11, Adverting to the contentions of 
the learned counsel, the question that 
falls for consideration is whether the 
appellants were served, and if so served 
were properly and legally served with 
the notice of the filing of the award in 
Court. It was urged by the learn- 
ed counsel that the proper mode of ser- 
vice was to serve the notice on the 
Administrator personally. Even if the 
notice is served by registered post, the 
notice could not be deemed to be receiv- 
ed by the appellant-society unless the 
registered packet was received by the 
Administrator personally and not by any 
employee of the Society, Now Order 29, 
Rule 2 of the Civil Procedure Code pro- 
vides the mode of service of process on 
corporation, The said rule envisages three 
modes ‘of service of process viz. (1) on 
the secretary, or any director, or 
other principal officer of the’ corporation, 
of (2) by leaving it at the registered 
Office, or if there is no registered office, 
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then at the place where the corporation 
carries on business; or (3) by sending it 
by post addressed to the corporation at 
or if there. is. no 
registered office then at the place where 
the corporation carried on business, The 
appellant-society is admittedly registered 
under the Maharashtra Co-operative 
Societies Act, 1960, and has its register- 
ed office at Mithagar Road, Mulund 
(East), Bombay 400 081, Under Sec, 36 
of the said Act, the registration of a 
society shall render it a body corporate 
by the name under which it is register- 
ed with perpetual succession and a com- 
mon seal, and with power to acquire, 
hold and dispose of property, to enter 
into contracts, to institute and defend 
suits and other legal proceedings, and to 
do all such things as are necessary for 
the purpose for which it is constituted. 
Section 37 of the Act provides that every 
society shall have'an address, registered 
in accordance with the rules, to which 
all notices and communications may be 
sent; and the society shall send notice 
in writing to the Registrar of any change}; 
in the said address, within thirty days 
thereof. It is undisputed that the 
society is a registered society under the 
Act, it has its registered address in ac- 
cordance with the rules, and the register- 
ed address is the one mentioned above. 
The appellant-society being a corporation 
it will be governed by Order 29, Rule 2 
for service of any process, 

12. In this case, the postal acknowledg- 
ment clearly shows that the packet was 
properly and correctly addressed in the 
name of the society and to its register- 
ed office. It is, therefore, clear that it 
complies with the requirements of the 
third mode in Rule 2 of Order 29 refer- 
red to above. Under the said provision, 
the service would be proper if the notice 
is sent by post addressed to the corpo- 
ration at the registered office. When this 
mode is resorted to, there is no question 
of the delivery of the postal article per- 
sonally to the Administrator, It was 
contended by the learned counsel that 
when the postal packet is not received 
by the Administrator himself a copy of 
the notice must be served on the Admin- 
istrator personally. On a plain reading 
of Rule 2 of Order 29, it is not possible 
to uphold this contention, It nowhere 
provides that in the event of the postal 
packet not being received personally by 
the Administrator, or the head of the 
Society, a further personal service of. 
the notice be resorted to. It was sug- 
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gested that when the managing commit- 
tee was not in existence and the society 
jwas in charge of an Administrator, the 
‘postal packet should have been address- 
ed to the administrator and not to the 
‘|society. It is not possible to accept this 
-l'eontention in view of the clear provi- 
sions-of Sections 36 and 37 of the Maha- 
rashtra Co-operative Societies Act, Even 
when an administrator is appointed, the 
society still continues to be a corporate 
body and is to be dealt with for the 
purposes of service of notice under O. 29, 
Rule 2. On his appointment, the admin- 
istrator merely takes place of the man- 
aging committee, but the society's exist- 
ence as a corporate entity is not affected 
by such a change. Whoever is in the 
management of the society, it does not 
lose its character of a corporate body so 
long as it exists. Reliance was placed 
by the learned counsel on the decision 
of the Supreme Court in Shalimar Rope 
Works v. M/s. Abdul Hussain, AIR 1980 
SC 1163. In that case, the summons of 
the suit was left at the registered office 
of the company personally. The ques- 
tion that fell for consideration was whe- 
ther such a service is. proper. The 
Supreme Court. held that merely leaving 
the summons. at the registered office in 
the sense of its being left anywhere un- 
cared for in the registered office of the 
cOmpany could be no valid service as 
contemplated by Rule 2 of Order 29, and 
that part of the rule viz. service by 
leaving the process at the registered 
office of the Corporation had to be read 
in the background of the provisions con- 
tained in Order 5, Rule 17 of the Code. 
But such is not the case before us. The 
notice was not merely left at the reg- 
istered office of the society, but it was 
actually. sent by registered post at its 
registered office which is a perfectly 
legitimate and valid mode of service pre- 
scribed under R. 2 of O., 29. In para- 
graph 8 of the Judgment, the Supreme 
Court observed: (At p. 1165) 


’ “Sending summons to a corporation by 
post addressed to it at its registered 
office may be a good mode of service 
either by itself, or preferably, by way 
of an additional mode of service. But 
leaving the summons at the registered 
office of the corporation if it is literally 
interpreted to say that the summons can 
be left anywhere uncared for in the 
registered office of the company, then 
it ‘will lead to anomalous and absurd 
results. It has to be read in the back- 





Shree Ram Construction Co, Bom. 265 


ground of the provision ‘contained in 
Order 5, Rule 17 of the Code. In other 
words, if the serving peon or bailiff is 
not able to serve the summons on the 
Secretary or any Director or any other 
Principal Officer of the Corporation be- 
cause either he refuses to sign the sum- 
mons or is not to be found by the serv- 
ing person even after due diligence then 
he can leave the summons at the reg- 
istered office of the company and make 
a report to that effect.......... 


It is, therefore, clear that the Supreme 
Court itself made a distinction between 
the First part of Rule 2 (b) of Order 29, 
viz., the mode of service- by leaving the 
summons at the registered office and the 
other mode viz., by sending it by post 
at the registered address of the corpora- 
tion office. in the first case, if a şum- 
mons could not be served personally on 
the officer, then it would be necessary 
and proper to send the summons by post; 
but the converse is not necessarily true, 
because even in this decision, it has been 
clearly observed by the Supreme Court 
that sending the summons to the reg- 
istered address of the corporation by 
post is a good mode of service. The posi- 
tion is st#l clear from what is observed 
in paragraph 7 of the judgment of the 
Supreme Court which clearly shows that 
as far as sending of the summons by 
post to the registered office of the com- 
pany is concerned, unless the contrary 
is shown, it will be presumed to be ser- 
vice on the company itself. It is only 
with regard to the first part of clause (b) 
of Rule 2 of Order 29, viz., the mode of 
service’ by leaving the copy of the notice 
in the registered office of the Corpora- 
tion that it is held that it is desirable 
that the provisions of Order 5, Rule 17 
of the Code has to be borme in mind 
while considering that mode of service. 
Thus, the Supreme Court has made a 
clear distinction between the said two 
modes of service contemplated under 
Rule 2 (b) of Order 29. In the first case, 
Order 5, Rule 17 has to be borne in mind, 
while in the other case, ie., where the 
mode of service of the notice by post is 
resorted to, it shall be presumed to be 
proper service on the Corporation, and 
Rule 17 of Order 5 will have no appli- 
cation. It may be noticed that sub-r. (2) 
of Rule 19-A of Order 5 provides that 
when an acknowledgment purported to 
be signed by the defendant ‘is received 
by the Court, the Court issuing the sum- 
mons shall declare that-the summong has 
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been duly served on the defendant, In. 
the present case, it is: clear that the 
postal packet was properly addressed to 
the registered address of the society. 
The acknowledgment receipt bears the 
rubber stamp of the society and also 
bears the signature of the employee of 
the Society. Thus the service in this. 
case is effected in compliance with the 
third mode prescribed in Rule 2 of O, 29, 
viz, sending, it by post addressed to the 
society at its registered office, It must. 
be presumed to be good and effective on 
‘the Society. The only contention raised: 
by the appellants is that the postal ac- 
knowledgment not being signed by the 
Administrator the packet should have 
been personally delivered to the Admin- 
istrator who was condueting the affairs 
of the Society. All that is said in the 
petition is that Huprikar who fas ac- 
cepted the postal packet had no author- 
ity to receive the summons, but there is 
no contention raised that he was not 
authorised to receive the postal deliv- 
eries, The very fact that he was kept 
in charge of the rubber stamp of the 
Society clearly shows that he had tha 
authority to use the same and accept 
the postal deliveries. The Iearned’ trial 
Judge gave an opportunity to the appel- 
Tants to lead evidence. The only evi- 
dence Ied by the appellant is that of 
Vengurlekar who was the Administrator 
of the Society from April, 1979. His evi- 
dence shows that he has no personal 
knowledge of the affairs of the Society 
before he took the charge as the Admin- 
istrator, All that he has said in his 
examination-in-chief is that he knew 
that Huprikar was working during the 
regime of Kanekar but, according to 
him, the record did not disclose the 
duties performed by him. He, however, 
stated that Huprikar was writing ac- 
counts because the Government auditors 
had summoned him to explain discre- 
pancies in the accounts. He further ad- 
mitted that he could not say whether 
Huprikear was doing any other work 
than writing accounts: His evidence, 
therefore, cannot be of assistance what- 
soever to the appellants on the relevant 
question as to whether Huprikar had or 
had not the authority to accept the 
postal deliveries, including the regjister- 
ed packets, It appears that the learned 
trial Judge has marked the postal receipt 
signed by Huprikar as. Exh, Y for iden- 
tification. The fact that. the postal ac- 
knowledgment receipt bears the signa- 
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ture of Huprikar is not only not disput- 
ed by the appellants but in paragraph 33 
of the petition, it has been admitted in 
so many words that the acknowledgment 
receipt bears the signature of Huprikar,. 
the only grievance being that he had. no 
authority to accept the service of any 
process of law. The acknowledgment, 
therefore, should have been exhibited as. 
a proved document, A case has been 
made out in the petition that the receipt 
of the. registered: packet was not. brought 
to the notice of Kanekar by Huprikar. 
There is not, an iota of evidence to sup- 
port this contention. The best evidence 


on the point would have been the 
evidence of Kanekar. Significantly: 
enough, the evidence of Vengurlekar 


shows that Kanekar was in Bombay at 
the time when: his evidence was record- 
ed, For reasons best known to the ap- 
pellants, Kanekar has not been examin- 
ed. We have, therefore, no. hesitation in 
coming to the conclusion that the appel- 
lants were properly; served with the 
notice by registered post on February 18,. 
1979, The petition for setting aside: the 
award is filed on June 14,1978 and is,. 
therefore, clearly barred by limitation. 


18. The only question that would re- 
main is whether a case for condonation 
of delay has been made out by the ap- 
pellants. The main ‘ground on which 
condonation of delay was sought is that 
the administrator who was in charge of 
the affairs of the Society had no know- 
ledge of the receipt of the notice of the 
filing of the award. The best evidence 
on this question would have. been of 
Kanekar, However, the appellants have 
not examined him, It is, therefore, diffi- 
cult to believe the case of the appellants’ 
that the administrator had no knowledge 
of. the receipt of the notice by post. We 
have already referred to the fact that 
the Administrator as well as the society 
did receive a letter dated April 1, 1978 
regarding the. inspection of the arbitra- 
tion proceedings filed in Court. Assum- 
ing that Hupriker did: not inform Kane- 
Kar about the receipt of the notice of the 
making of the award, still at least, on 
April 1, 1978; on receipt of the respon- 
dents’ letter, the Administrator did get. 
knowledge of the making of the award: 
Even then, no steps. were taken by: the 
administrator to: make: an application. for 
setting. aside the: award: within the: pre~ 
scribed period. The administrator: should: 
have. been really’ surprised to receive: 
such a letter im the absence. of a notice 


1981 


to him about the filing of the award, but 
there is no evidence to show that he had 
tiken any steps. The matter doesnot 
rest ‘here, The ‘two Notices of Motion for 
the appointment of a receiver and for 
passing a decree in terms of the award 
were also duly served on the admin- 
istrator, As mentioned above, the mo- 
tion ‘for appointment of ‘receiver was 
served on him on the 5th of May, 1978, 
although at night time,. which made no 
difference so far as the aspect of know- 
ledge of the fact of filing of the award is 
concerned. Again if this is treated as a 
starting point of ‘limitation, even then 
petition ought to have been filed on or 
‘before June 4, 1978. The motion for 
passing the award ‘in terms of the decree 
was also served on the administrator on 
May 10, 1978. All this would go to show 
that the appellants were negligent and 
were not interested in opposing -the 
award, In the petition, the ground for 
condonation of delay mentioned is that 
the administrator discovered the notice 
of the ling of the award only on the 
Notice of Motion 480 of 1978 being serv- 
ed upon him. Even then the petition 
would be time-barred because the Mo- 
tion was served on the Administrator on 
May 10, 1978 and the application was 
presented on June 14, 1978, after the ex- 
piry of the period of limitation. More- 
over, the statement that the knowledge 
was only after the service of the Notice 
of Motion is itself a false statement, be- 
cause as mentioned above, the Admin- 
istrator is fastened with the knowledge 
of the receipt of the letter of April 1, 
1978. It is significant that Kanekar who 
is best person to depose on this aspect 
of the matter has not been examined by 
the appellants. Instead they have chosen 
to examine the Administrator Vengurle- 
kar who had no personal knowledge but 
was appointed as the administrator only 
from April 1979. He has clearly admit- 
ted in his evidence that Kanekar was in 
Bombay at the time when his evidence 
was recorded. Having regard to the ap- 
parently contrary, inconsistent and false 
statements made in the petition, it was 
all the more necessary for the appellants 
to examine Kanekar who was the com- 
petent witness on this material aspect of 
the matter. Even the clerk Huprikar who 
was at the material time serving with 
the Society has not been examined. The 
appellants tried to lay the blame on 
Kanekar by making allegations against 
him of ‘mismanagement of affairs of 
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society -by an amendment to the petition. 
The appellants have not led any evi- 
dence to show that Kanekar had mis- 
managed the affairs of the Society or 
that he was responsible fer any loss 
caused to the society. There is not a 
tittle of evidence to support this aver- 
ment. On the other hand, it is admitted 
that another administrator was appoint- 
ed only on the expiry of his term. Hav- 
ing regard to the above facts and cir- 
cumstances,’ the learned trial Judge has 
rightly refused to condone the delay. 

14, It was urged by Mr. Cooper that. 
the award made by the Arbitrator is in- 
valid for two reasons viz. that the award 
was made in excess of the terms of ref- 
erence and that he failed to publish the 
award within the time fixed by the ref- 
erence. He submitted that if an award 
is invalid, the court has the inherent 
power to act suo motu. He submitted 
that the court is not precluded from con- 
sidering such patent defects in the award 
suo motu and no question of limitation 
prescribed by Article 119 would arise in 
such a case. In other words he submit- 
ted that even if an application for set- 
ting aside the award has not been filed 
within the limitation or has not been 
filed at all would not affect the jurisdic- 
tion of the court to act suo motu. Ag- 
grieved party can always approach the 
court to act on its own to set aside the 
award if it is found to be invalid. Be- 
fore adverting to the various decisions 
cited at the bar it should be noticed that 
Section 30 of the Arbitration Act, the 
text of which has been quoted in ex- 
tenso above enumerates the grounds on 
which the award can be set aside. 
Analysing Section 30 we find that it con- 
templates as many as six heads of 
‘grounds on which the award could be set 
aside. They are: . 

1. The arbitrator or umpire has mis- 
conducted himself, 

2. The arbitrator or umpire has mis- 
conducted the proceedings. 

3. The award has been made after the 
issue of an order by the court supersed- 
ing the arbitration, 

4. The award has been made after the 
arbitration proceedings have become in- 
valid under Section 35. 

5. The award has been improperly pro- 
cured; or 

6. The award is otherwise invalid. 

15. Thus the invalidity of the award 
by itself is an independent ground on 
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which the award can be set aside, In 


support of his contention that the courts’.. 


powers to act suo motu and set aside the 
award are not fettered by whether an 
application for setting aside the award 
has or has not been filed within limita- 
tion, Mr. Cooper strongly relied on the 
decision of a Division Bench of this 
Court in Hastimal v, Hiralal, AIR 1954 
Bom 243, After making a reference to 
the provisions found in Sections 16, 17, 
30. and 33 of the Act, Gajendragadkar, J. 
as. he then was, speaking for the Bench 
observed: (at P. 245) 


“If the application ie, an application 
for setting aside the award is allowed, 
the award would naturally be remitted 
or set aside, in which case other appro- 
priate orders would have to be passed. 
While making this provision the section 
does seem to contemplate that the Court 
may proceed to consider the question 
whether the award should be remitted 
or set aside even though an application 
may not have been made before it by 
any party to the award. In such a case 
if the Court suo motu sees any cause to 
remit or set aside the award, the Court 
may make that order. If the Court sees 
no cause to remit or set aside the 
award, even so, the Court must wait un- 
til the period for making an application 
under Section 33 has expired, and, if an 
application is made, until the application 
is refused, It would, therefore, be clear 
that on a fair and reasonable construc- 
tion of the words used in Section 17, the 
Court has jurisdiction to consider the 
question of remitting or setting aside the 
award ‘suo motu’. 


Section 30 lays down that “An award 
shall not be set aside except on one or 
more of the following grounds” and 
three grounds are mentioned in this sec- 
tion. The provision contained in this sec- 
tion is put in the negative form; but 
even so it would not be correct to as- 
sume that the jurisdiction conferred un- 
der this section can be invoked only at 
the instance of a party making an appli- 
cation under Section 33. It would be 
legitimate to infer from the wording of 
this section that even if an application 
is not made by any of the parties for 


that purpose, the Court may set aside an. 


award if it is satisfied suo motu that any 
of grounds mentioned in Section 30 viti- 
ates the award.,........ 


Section 33, therefore, requires parties 
to make application if they -wish to chal- 
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lenge the existence or validity of an 


„arbitration agreement or an award or to 


have the effect of either determined, and 
it lays down the procedure for dealing 
with applications which are made under 
this -section. Article 158 of*-the Limita- 
tion Act prescribes a limitation of thirty 
days for the purpose of applications 
made for remitting or setting aside an 
award, It is perfectly true that if a party 
to an award wants to challenge the vali- 
dity of the award on any ground and 
desires that the award should either be 
remitted or set aside, he has to make an 
application in that behalf under Sec. 33 
within the time prescribed by Art. 158.” 

16. Consistent with the above reason- 
ing the Division Bench in the said case 
proceeded to observe: 

Miira But from the fact that a party 
is precluded from challenging the vali- 
dity of the award on the ground that he 
has not made a proper application with- 
in the limitation prescribed by Art. 158, 
it would not follow that the Court can- 
not suo`motu consider the same question 
in a proper case, 

If the award directs a party to do an 
act which is prohibited by law or if it 
is otherwise patently illegal or, void, we 
think it would be open to the Court to 
consider this patent defect in the award 
‘suo motu’, and when the Court acts suo 
motu no question of limitation prescrib- 
ed by Article 158 can arise. In our 
opinion, the words used both in “Sec, 17 
and Section 30 are wide enough to in- 
clude the jurisdiction of the Court to 
deal with matters covered by those sec- 
tions suo motu. It would appear that 
under the English law the Court has a 
similar power to set aside an award, 
apart from the motion made by the par- 
ties in that behalf.” 

16-A. What had happened in Hasti- 
mals case was that in respect of an 
agreement between the plaintiff and the 
defendants in regard to the transfer of a 
house, a dispute arose between them as 
to the nature of the agreement. The 
plaintiff alleged that it was an agree- 
ment to sell the property; whereas ac- 
cording to the defendants, they had 
merely agreed to mortgage the property. 
On this dispute being referred to arbitra- 
tion, the arbitrator made his award that 
the agreement between the parties is 
one of mortgage and not of sale and on 
that footing the award purported to 
direct the defendants to pay to the plain- 
tiff certain amount with interest in in- 
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stalments and if the defendants did not 
pay the amount as directed, the plaintiff 
could proceed to recover that amount by 
sale of the property mortgaged through 
Court and if the sale-proceeds were not 
enough to pay the plaintiff the amount 
due to him, the plaintiff could proceed: 
to recover ‘the balance from the other 
property of the defendants. It was 
urged on behalf of the defendants that 
the award was invalid because the arbi- 
trator had exceeded the terms of refer- 
ence and although they had not filed an 
application for setting aside the award 
within the limitation, the Court had the 
jurisdiction to set aside the award suo 
motu. While upholding the contention 
that the Court had the jurisdiction to suo 
motu set aside the award, if it is found 
to be invalid, on’ some other ground 
which it. is not necessary to state here. 
the Division Bench refused to exercise 
the suo motu powers in that case. In 
fairness to the learned counsel we must 
observe that the Division Bench decision 
in Hastimal’s case does support his con- 
tention that even if a party is precluded 
from challenging the validity of the 
award on the ground that he has not 
made an application within the limitation 
prescribed by Article 119, the Court if it 
finds the award to be invalid can act 
suo motu and set aside the award. 


17. In our view, however, having re- 
gard to the ratio of-some of the later 
decisions of the Supreme Court, Hasti- 
mal’s case can no longer be treated as a 
good law. In that connection we may 
first refer to the decision of the Supreme 
Court in Madanlal v. Sunderlala, AIR 1967 
SC 1233, and The Union of India v. Shri 
Om Prakash, AIR 1976 SC 1745, The 
appeal to the Supreme Court in Madan- 
lal’s case was against a decision of the 
Allahabad High Court which has been 
reported in AIR 1964 All 38. It appears 
from the facts stated in the judgment of 
the Allahabad High Court that one of 
the several grounds on which the award 
was challenged was that the award was 
made with respect to matters beyond 
the scope of reference and was insepara- 
ble from the award given on matters 
within the scope of reference. The High 
Court held that the appellant’s said ob- 
jection could not be entertained as his 
remedy was to apply under Section 33 
of the Act, if he wanted the award to 
be. set aside. As he had not done so and 
as the objection was itself filed more 
than 30 days after the service of notice 
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on him, he was barred from raising any 
ground for setting. aside the award which 
fell under Section 30 of the Act, After 
reviewing the scheme and the relevant 
‘provisions of the Act, the Supreme Court 
in para 8 of the judgment observed: 

“It is clear, therefore, from the scheme 
of the Act that if a party wants an 
award to be set aside on any of the 
grounds mentioned in Section 30 it must 
apply within 30 days of the date of ser- 
vice of notice of filing of the award as 
provided in Article 158 of the Limitation 
Act. If no such application is made the 
award cannot be set aside on any of the 
grounds specified in Section 30 of the Act. 
It may be conceded that there is a spe- 
cial form prescribed for making such an 
application and in an appropriate case 
an objection of the type made in this 
case may be treated as such an applica- 
tion, if it is filed within the period of 
limitation. But if an objection like 
this has been filed after the period of 
limitation it cannot be treated as an ap- 
plication to set aside the award, for if it is 
so treated it will be barred by limitation.” 

18, Before Supreme Court reliance was 
placed on the decisions in Hastimal’s 
case (AIR 1954 Bom 243) and Saha and 
Co, v. Ishar Singh Kripal Singh, AIR 
1956 Cal 321 (FB) to support the argu- 
ment that the Court can act suo motu 
and set aside the award even when the 
objection to set aside the award is filed 
beyond the period of limitation. Repell- 
ing this argument, the Supreme Court 
held (at p. 1236 of AIR 1967 SC): 

“Assuming that the Court has power 
to set aside the award suo motu, we are 
of opinion that that power cannot be ex- 
ercised to set aside an award on grounds 
which fall under Section 30 of the Act, 
if taken in an objection petition filed 
more than 30 days after service of notice 
of filing of the award, for if that were 
so the limitation provided under Arti- 
cle 158 of the Limitation Act would be 
completely negatived. The two cases 
on which the appellant relies do not in 
our opinion support him. In Hastimal’s 
case, AIR 1954 Bom 243 (at p, 245) it 
was observed that :— 

“If the award directs a party to do an 
act which is prohibited by law or if it 
is otherwise patently illegal or void, it 
would be open to the Court to consider 
the patent defect in the award suo 
motu, and when the Court acts suo motu 
no question of limitation prescribed by 
Art. 158 can arise.” ... 


270 -Bom, 


‘These <observations conly show that the 
Court .can :act -suo “motu in certain rcir- 
‘aumstanees which do not fall -within 
Section 30 of -the Act,” 


19. Tt will be :seen that the further 
question sas ‘to which ‚particular ground 
„would :fall outside the ambit of Sec. 30 
and .if such aground exists whether the 
Court can act suo motu was not .consi- 
dered by the Supreme Court in Madan- 
lal’s case AIR 1967 SC 1233, But what is 
significant to note is that the ground on 
which the award was challenged . in 
-Madanlal's .case was that the arbitrator 
had passed :the award in regard to the 
matters beyond the scope of -reference. 
In other words the -award was:said to 
` -be invalid.as the arbitrator had exceeded 
its jurisdiction, But nonetheless, ‘it is 
clear that the wide view taken by this 
Court in Hastimal’s .case that the Court 
‘can exercise suo motu power even when 
the .case is covered by ‘Sec. 30 -has not 
been accepted by the Supreme Court in 
:Madanlal’s case, 


“20. What-is covered by the words ‘or 
‘is otherwise invalid’ in Section 30 (c) ‘has 
been explained “by the ‘Supreme Court ‘in 
Union of India v. Om‘Prakash, AIR 1976 
“SC 1745. In that case the validity -of 
the award was challenged on ‘the ground 
that the Court ‘had “become “functus cff- 


cio after appointing an -arbitrator ‘under ~ 


‘Section 8 (2) and had no ‘jurisdiction to 
refer the matter to‘him and consequently 
the -award ‘itself was without ‘jurisdiction 
and a nullity. The-Supreme Court -ac- 
“cepted :the contention and held that ‘the 
Court in ‘that -ease chad no ‘jurisdiction, 
-after appointing an arbitrator «under 
Section 8 (2)7to praceed further ‘to make 
an. order -referring the dispute to an arbi- 
trator. The Supreme Court then proreed- 
‘ed-to consider the question as to whether 
the award can be sset ‘aside berause 
the ireference -itseH was incompetent. 
‘The ‘Supreme Court observed re P. 1749 
coef AIR 1976 -SC): a 


“The -words ‘or is otherwise invalid’ ‘in 
clause ‘(e) of Section 30 are wide enough 
to cover all forms of imvalidity including 
invalidity of the reference which is a 
nullity.” 


- 21. The- decision in ‘Madanilal’s case 
(AFR 1967 SC 1233) clearly :shows that 







i g caside tthe award dalls -under any oÍ 
the clauses under Section -30 cand in such 
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a case it is incumbent on the person 
challenging the award to make an appli- 
cation within ithe time prescribed under 
Article 119 of the Limitation Act, 1962. 
If mo such application is made, the Court 
-has no power ito set asite the award sup 
motu, What is covered by the words “wr 
is otherwise invalid”, is clearly explain- 
ed in the case of Union of India v. Om 
Prakash, -AIR 1976 SC 1745. According 
to ‘this decision clause (c) of Sectian .30 
covers all forms ‘of invalidity including 
the nullity of reference. In view of 
these two decisions of the Supreme 
Court, we are of the view that ithe deci- 
‘ston of the Division Bench of this Court 
in Hastimal’s case (ATR 1954 Bom 243) 
‘will have to ‘be regarded as impliedly 
‘overruled .and mo longer good law. 


‘22, Assuming: ‘therefore, that ~ the 
award in the present case which was 
made ‘by the Arbitrator is invalid on the 
ground that it was made in excess off . 
‘the terms of reference and that the Arbi- 
‘trator failed to publish the award with- 
‘in the time fixed ‘by the terms of ref- 
erence, such a ground would ‘be clearly 
covered ‘by the words “or is otherwise 
invalid” in clause (¢) of ‘Section 30, Fur- 
‘ther, the ground ‘being covered by the 
said clause, the remedy of the party Ties 
in mdking an application for setting aside 
the award within ‘the ‘limitation prescribed 
under Article 119 of the Limitation Act. 
There is, therefore, no scope for the argu- 
ment that the Court can act suo motu 
and set aside the award on the ground of 
invalidity. 

23, We may, however, add that there 
is ‘actually no tbasis for the contention 
that Arbitrator had acted 
reference by passing an award for an 
amount ‘higher fhan ‘that claimed in the 
‘suit. It appears from the record that 
the reference was not merély in wespect 
of the amounts Claimed in ‘the suit, but 
was also in respect of certain additional 
claims made by the ‘respondents in ve- 
spect af ithe construction of which the 
measurements were not then tdken, but 
were agreed to be taken ‘by the archi- 
tect. Even in the petition for reference 
‘to the arbitration the respondents did 
state that the measurements of certain 
work were agreed ito the tdken and they 
‘were entitled ito claim the amount im 
respect of -such work dane iby them, Simi- . 
larly, ‘the terms of reference as provided 
inthe consent terms are also wide enough 
to include mot only “the claims mention- 
ed ‘in the plaint, but also the claims 
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referred to in the terms of reference: 
Similarly, it is seen that the consent 
terms provided for reference to the arbi- 
tration the disputes between the parties 
as. set out in the arbitration petition and 
also. in the suit and also: in. Suit No, 712 
of 1973 and in all the proceedings there- 
in and in all the claims and counter- 
claims by the petitioner and respondents 
for which the respondents were given 
opportunity to file before the Arbitrator 
and also in reply to counter-claim 
the petitioners were given opportunity 
to file before the arbitrator. What is 
significant to note is that the respondents 
had also filed before the arbitrator the 
claim for additional amount, The. appel- 
lants did not raise any objection to the 
filing of such claim for. the first time be- 
fore the arbitrator. They did not con- 
tend that. the arbitrator had no jurisdic- 
tion to entertain such claim. or that the 
additional items were not. covered by the 
reference. In the suit the respondents 
had also claimed an. amaunt of rupees one 
lakh for damages for wrongful termina- 
tion of the contract. Having regard to 
the fact that the claim before the arbi- 
trator was. also im respect of certain 
work about which measurements were 
not taken and the architect had. not sub- 
mitted the report. and the fact. that the 
total claim of the respondents was to 
the tune of rupees seven lakhs and the 


amount awarded) was much less, 
it is not possible to accept the 
contention that the arbitrator had 


acted beyond the terms of. reference in 
awarding the amount of rupees five lakhs. 
We are unable to accept the contention 
that in the circumstances of the case non- 
publication of the award within the 
time prescribed by the terms of reference 
rendered award invalid. 


24, In the result, the appeal fails and 
is. dismissed with costs which are quam 
tified at Rs. 500/-. 


25, At this stage, Mr. Naik applies for 
leave to appeal to the Supreme Court 
under Article 133 of the Constitution. 
We refuse to grant the leave. We have 
merely applied the law as. declared by 
the Supreme Court. We are also of opi- 
nion that there is no substantial question 
of law of general importance involved 
in this case. 

26. Leave to appeal to Supreme Court 
refused. 

Appeal dismissed.. 
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' Narayanrao, Appellant v. The State. of. 
Maharashtra and others, Respondents, 


First Appeal No, 826 of 1971, D/- 
14-7-1980. 


(A) Hindu Succession Act (30 of 1956), 
Section [4 — Property acquired by fe- 
male Hindu — Mere mutation of names 
in records by husband in favour of wife 
would not amount to her having acquired 
the property — She must establish some 
right of ownership in her to property. 


The legal consequences contemplated 
by: Section 14 of the Hindu Succession 
Act arise only when the property is ‘ac- 
quired’ by a female. Hindu before or after 
the commencement of the- Act: The pro- 
perty might be acquired by the female 
under a compromise decree. or under a 
decree in invitum orit may be by any in- 
strument of transfer. Mere handing 
over of. the property by the husband to 
the wife does not amount to her having 
‘acquired’ the said property, Moreover, 
what is to be noted is the strict’ dichoto- 
my maintained by the said section be- 
tween the possession of the property as . 
full owner on the one hand and ‘as limit- 
ed: owner on the other. This dichotomy 
postulates that the female Hindu con- 
cerned has got vested in herself at least 
limited ownership of the property and 
there. must be something to prove that 
such right to the property was transfer- 
red.to: her. By. no stretch of imagination 
can it be said that mere mutation of 
names effected in the revenue: records by. 
the husband in favour of: the wife would 
amount to her having ‘acquired’ the said 
property. The- revenue records may” at 
the most serve. as evidence. of possession 
and, on occasions; even as presumption 
of title but, as mentioned above, mere 
possession by a female’ Hindu of any 
property does: not make her a full owner. 
of the said property under said Sec. 14 
of the Hindu Succession Act. The pos- 
session must’ refer to some- legitimate 
claim of title as owner, may be- as full 
owner or limited owner. AIR 1966 SC 
1879, Foll; ATR 1970 Pat 348 Rel. on. 

(Para 6) 

(B) Maharashtra Agricultural Lands 
(Ceiling. on Holdings) Act. (27 of 1961), 
Section 16 — Lands- subject to. encum- 
brance. — Encumbrance. has to. be a valid 
one or. is recognised by law. 
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The encumbrance contemplated by 
Section 16 must be a valid encumbrance 
ur an encumbrance recognised by law. 
Such an encumbrance must have resulted 
_ from something done by the real owner 
or real holder by virtue of which the 
owner of the encumbrance gets a lawful 
interest in the lands in question. Special 
Civil Appln. No. 1363 of 1968, D/- 14-3- 
1972 (Bom), Foll (Para 10) 


(C) Civil P. C. (5 of 1908), Section 11 
-~ Constructive res judicata — Notice 
relating to enquiry about surplus land 
not mentioning suit lands — Order hold- 
ing P as surplus land-holder by taking 
suit lands as part of P’s holdings — Re- 
vision and writ petition on ground that 
suit lands were not part of his holdings 
failed — Subsequent suit on ground that 
notice was not valid also failed — Con- 
tention for the first time in appeal that 
P was not given option to select Jand~ 
which he should treat as surplus is bar- 
red by principle of constructive res judi- 
cata, AIR 1968 SC 1370, Applied. (Maha- 
rashtra Agricultural Lands (Ceiling on 
Holdings) Act (27 of 1961), Sec. 16). 

(Paras 12, 13 and 15) 


Cases Referred ; Chronological Paras 


(1972) Spl. Civil Appln. No, 1363 of 1968 
- D/- 14-3-1972 (Bom) . 10 
AIR 1971 SC 1676 14 
AIR 1970 Pat 348 i 7 
AIR 1968 SC 1370 15, 17 
AIR 1966 SC 1879 : 9 
(1966) Spl. Civil Appl No, 1197 of 1966 

(Bom) 13 
AIR 1965 SC 1150 17 
AIR 1965 SC 1153 17 


R. G, Deo, for Appellants: M. R. 
Kotwal, Government Pleader, for the 
State, 


- JUDGMENT:— The appellant before 
me in this first appeal, since deceased, 
was the plaintiff in the trial Court who 
had filed the suit in question for decla- 
ration that the order passed by the Deputy 
Collector (Ceiling), Nanded, dated 31st 
August 1965, holding that the plaintiff 
was a surplus holder of an area to, the 
extent of 52 acres and 39 Gunthas of 
land was illegal, null and void. He also 
attacked that part of the same order by 
virtue of which the Deputy Collector did 
not give the plaintiff an opportunity to 
select Survey Nos. 76, 77 and 31/A ad- 
measuring 59 acres and 65 Gunthas in 
all to be declared as surplus area; ‘The 
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suit has been dismissed by the trial 
Court. Hence this appeal. 


In this appeal initially Mr. Deo 
struggied to contend that the said piece 
of land under Survey Nos. 76, 77 and 
31/A could not be said to be belonging 
to the plaintiff having regard to the pro- 
visions of Section 14 of the Hindu Suc- 
cession Act, 1956. In the alternative, he 
contended that even assuming that those 
lands were not the separate property of 
the plaintiff's wife and even assuming that 
those lands wereto be included in the 
total area of land held by the plaintiff 
for determining surplus land held by him 
in the context of the provisions of the 
Maharashtra Agricultural Land (Ceiling 
on Holdings) Act, 1961 (hereinafter, the 
Ceiling Act) still it was incumbent upon 
the Deputy Collector togive achance to 
the plaintiff to treat these lands as surplus 
lands. He contended that in the instant 
case no such chance was given to the ' 
plaintiff and that, hence, the order of the 
Deputy Collector treating such land, 
Survey Nos, 114, 60, 43/B and a portion 
of Survey No. 40, is illegal. 


2. The question arises in the following 
circumstances :— 


There is no dispute that Survey Num- © 
bers 76, 77 and 31/A and various other 
lands at one time belonged to the plain- 
tiff and his entire holding of all the lands 
which were 10 in number admeasured 
148 acres and 29 Gunthas. It is the 
plaintiff's case that in or about the year 
1953 there were certain matrimonial bick- 
erings between himself and his wife 
and, hence, the three lands Survey No. 
76 (22 Acres), No, 77 (35 Acres, 21 Gun- 
thas) and No. 31/A (7 Acres, 24 Gunthas) 
were given by him in the possession of 
his wife for maintenance. It is his case 
that he got necessary mutation entries 
in the record of rights made by virtue of 
which his wife was shown as the Kabje- 
dar from that year. It is the further 
case of the plaintiff that in the year 
1955, he became ill and, hence, he call- 
ed back his wife and that she started 
living with him once again. It is his 
further case that thereafter his wife en- 
tered into an agreement for sale of the 
abovementioned lands Survey Nos. 76 
and 77 with defendants- Nos, 2 and 3 re- 
spectively, The entire consideration was - 
received and the possession of the lands 
was handed over to defendants Nos, 2 
and 3 respectively, It is the further case 
of the plaintiff that on 6-7-1959 plain- 
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tiff's wife obtained petmission. from the 
‘Deputy..Colléctor for sale of these Jands 


and on: 31-7-1959 two ‘sale: deeds. were. 


executed by her.in favour of defendants 
Nos, 2 arid 3 respectively:. Exh, 59 is 
the sale deed executed by her in: favour 


of. defendant No. 2 in: respect .of. Survey, 
No. 76 and Exh, 57 is the sale deed exe- 


cuted by. ‘her in favour of defendant 
No. 3 in respect of Survey No. 77. 


. To complete the chronology of events, 
it. may be stated here that the Ceiling 
Aċt. came into effect. thereafter, Under 
the said Act 4-8-1959 was the notified 
date, A notice dated 21-2-1962, was, 
thereafter, sent’ by the Deputy Collector 
to the plaintiff under the said Act for 
investigation into the question: of surplus 


holdings, if’ any, held by him, By the: 


- gaid notice, the plaintiff was called upon 
tó submit his return in that respect on 
26-11-62. In his return he did not show the 
abovementioned three lands Survey Nos. 


76, 77 and 31-/A to be part of his hold-- 


ings -on -the relevant. date. Thereafter, 
on 23-4-1964 a notice was given to him 


by the Deputy Collector relating to the. 


inquiry to be held for ascertaining the 
plaintiff's holdings, The date of inquiry 
mentioned in the said notice was 20-5- 
1964. .The; notice was at Exh. 52 in the 
trial Court. The notice is an omnibus 
notice... In the notice the plaintiff is 
called. t mention as to which of the 
lands he would choose for being treated 
as surplus lands. By the self-same notice 
he is called upon to explain many other 
things as well as also to show cause as 
to. why any particular land should not 
be treated as surplus land and further 
as to why any particular transfer should 
not be treated to be one offending 
against the provisions of the Ceiling Act. 
The question that is material and rel- 
evant for the purpose of these proceed- 
ings is as to whether the plaintiff was 
called upon to exercise his option to 
make a selection. in respect of the lands 
which he would choose to be held as 
surplus. lands. Clause 11 of the notice 
‘is . relevant in that behalf. The said 
clause calls.upon him, to select; subject 
to the provisions .of Section 16. of the 
Ceiling Act, the lands for being treated 
as surplus lands;. but evidently. this 
clause has to ‘be read subject to the ini- 
tiating portion of the said notice which 
mentions that the . plaintiff held _the 
lands mentioned in the Schedule annex- 
ed. to the said “notice, ` ;-The. schedule ; -is 
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written on the reverse’ of the said notice. 
The noteworthy fact is:- that the: said 
lands .Survey -Nos...76, TT. and 31-A . were 
not. mentioned in the said. schedule, . It 
follows: that as per:the notice the-plain- 
tiff was never. given . option to` select 
these. suit lands for being treated as sur- 
plus lands, : 


` After this ` or ‘proceedings were 
held and by ‘his ordér ‘dated 31-8-1965 
the Deputy Collector held that the 
abovementioned suit lands were part of 
the ‘plaintiff's ` holdings: and that the 
plaintiff was holding an area of 52 Acres, 
29 Gunthas as ‘surplus lands. The Dy. 
Collector ‘also ordered that land admeas- 
uring 1 Acre, 3 Gunthas from: Survey 
Nọ. 114, 14 Acres, 38 Gunthas from: Sur- 
vey No, 60 and 4 Acres, 39 Gunthas 
from Survey No, 43B and land admeas- 
uring 31 Acres, 30 Gunthas out of Sur- 


' vey No. 40, all of them totally admeas- 


uring 52 Acres, 29 Gunthas should be 
treated as surplus land. Against the said 
order, the plaintiff filed a revision appli- 
cation to the Maharashtra Revenue Tri- 
bunal. What is to be noticed here is 
that the question urged before the Tri- 
bunal was restricted only to the correct- 
ness and legality of the order of the Dy.. 
Collector in so far as he held that the 
said lands continued to be of the owner- 
ship of the plaintiff, entries in the reve- 
nue records notwithstanding, The Tri- 
bunal dismissed the application by its 
order dated 7-12-1966. Against the said 
order of the Tribunal, the plaintiff filed 
a writ petition to this Court under Arti- 
cle 227 of the Constitution of India. But 
even in the writ petition the question 
that was urged was the one relating to 
the validity of the order of the Deputy 
Collector. In so far as, by the order the 
Deputy Collector had included the suit 
lands in the holdings of the plaintiff, the 
contention urged before this Court was 
that the plaintiff had given the lands to 
his wife and she had even sold those 
lands to strangers and that, hence, those 
lands could not be included in the hold- 
ings of the plaintiff. This contention was 
negatived by this court, No other point 
was urged. before this Court and, hence, 
the writ petition was dismissed with 
costs by this Court by its order dated 
28-9-1968. 

3.. After this defeat.. thẹ plaintiff start- 
ed a second round of litigation. by filing 
Civil. Suit No, 92. of 1969. in the Court 
of, the Civil Judge, os Dalen Nan- 
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ded. - This suit out of which the present 
appeal arises was filed on. 21st July, 
1969. In the suit it was contended that 
the suit lands were of the ownership of 
the plaintiff's wife and that it was an 
act of illegality on the part of the Dy. 
Collector ‘to include those lands in the 
holdings of the plaintiff, Secondly, it 
was also contended that it was incum- 
bent upon the Deputy Collector to give 
an opportunity to the plaintiff to choose 
the suit lands for being treated’ as sur- 
plus lands, Contention was that in the 
notice dated 23-4-1964 (Exh, 53) those 
lands were not included in the schedule 
at all The result was that the plaintiff 
had no opportunity to make any choice 
at all in the real sense and contempla- 
tion of Section 16 of. the Ceiling Act, 
Various defences were raised on behalf 
of the defendant/Government and, hence, 
various issues were framed by the learn- 
ed Judge. On all the relevant issues, 
the learned Judge recorded a“ finding 
against the plaintiff and, hence, he dis- 
missed the plaintiffs suit with costs. 
The present appeal is filed against the 
said decree of dismissal 


4. It may be stated here that though 
various issues were framed by the lower 
Court it will not be necessary for me to 
examine and consider all of them, All 
of them together give ‘rise to, four ques- 
tions. On the first question regarding 
the one of title of the plaintiff to the 
suit lands, the plaintiff has no case what- 
soever. As regards the second question 
regarding the right of the plaintiff to 
make a choice’ of the suit lands for be- 
ing treated as surplus lands, I will pre- 
sently point out that the plea is clearly 
barred by the principle of constructive 
res judicata by a judgment of this Court 
in Special Civil Application No, 1197 of 
1966. The issue relating to the jurisdic- 
tion of the Court of entertaining the suit 
under: the provisions of Section 41 of the 
Ceiling Act and the issue regarding the 
question of limitation need not, there- 


fore, be considered by me at all and,. 
hence, I express no opinion on these 
issues. i ! 


‘5. Coming to the two points urged be- 
fore me by Mr, Deo, I will deal with 
them one after the other, The first point 
urged by Mr. Deo is that the suit lands 
cannot be said to be forming part of the 
plaintiffs holdings at all at the relevant 
time. He invited my attention to the 
plaintiffs contention and evidence that 
the suit lands were given by him into 
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the possession of his wife as early as in 
the year: 1953. He pointed.: out that 
necessary mutation entries were made in 
the revenue records, It was,..therefore, 
contended that his wife Sarubai was pos- 
sessed. of the suit lands in the year 1956 
when the Hindu Succession Act came in- 
to force, He, therefore, -contended that 
Sarubai had become owner in respect of 
those lands. from the year 1956, His con- 
tention was that the suit lands were 
given to Sarubai in lieu of her right of 
maintenance and such lands became the 
absolute property of the female concern- 
ed with effect from the said date, 


6. To my mind, the contention of- Mr, 
Deo is very muċh misconceived and ıt 
stems’ from misreading of Section 14 
of the Hindu Succession Act. The legal 
consequence contemplated by the said 
section arises only when the property is 
‘acquired’ ‘by a female Hindu before or 
after the commencement of the Act, The 
property might be acquired by the fe- 
male under a compromise decree or un- 
der a decree in invitum or it may be by 
Mere hand- 
ing over of the property by the husband 
to the wife does not amount to her hav- 
ing ‘acquired’ the said property. More- 
over, what is to be noted is the strict 
dichotomy maintained by the said 
section between the possession of 
the property as full owner on 
the’ one hand and as’ limited 
owner on the other. This dicho- 
tomy postulates that the female Hindu 
concerned has got vested in herself at 


least limited ‘ownership of the property 


and there must be something ‘to prove 
that such right to the property was 
transferred to her. By no stretch of 
imagination can it be said that mere 
mutation of names effected in the reve- 
nue records by the husband in favour of 
the wife would amount to her having 
‘acquired’ the said property. The reve- 
nue records may at the most serve as 
evidence of possession and, on occasions, 
even as presumption of ‘title but, as 
mentioned above, mere possession by a 
female Hindu of any property does not 
make her a full owner of the said pro- 
perty under said Section 14 of the Hindu 
Succession Act. The possession must 
refer to some legitimate claim of title as 
owner, may be as full owner or limited 
owner, So far as the presumption of 
title is concerned, in the context of the 
admitted: facts in the present case, the 
presumption stemming from the entries in 


1981 - i oT Stes 


the revenue records can be of.no. value 
to the plaintiff orto his wife: Sarubai at 
all. When itis admitted that :the plain- 


tiff had not executed any doctment ‘in | 
4 which. the’ Court is- informed that . the 


parties have «come to an arrangement,”, 2 


accordance: with: the provisions of. law 


transferring the suit. lands -to’:Sarubai- in’ 


the yéar 1953. or. at any time thereafter, 
the fact that Sarubai’s name: was- shown 
in the Kabjedar column as the occupant 
of the suit lands could not.. confer „any 
title upon her.. 

7. In: support of his abovementioned 
contention, Mr. Deo sought to place re- 
liance upon the judgment of. the Patna 
High Court in the case of ‘Sumeshwar 
Mishra v. Swami Nath Tiwari, reported 
in AIR 1970. Pat 348. I am ‘afraid this 
judgment far from supporting Mr, Deo’s 
contention, if at all, goes against him. 
The facts of that case were as follows :— 

The joint family property at one time 
belonged to ‘one Devkinandan  Nissir. 
The petition was filed by Mosstt. shuk- 
baso Kuer claiming that she was entitled, 
to have her “name substituted . in the 
piace of her son Man Nissir, There- was 
thus a family dispute and this dispute 
‘was set at rest by a compromise dated 
3rd January, . 1925, 
the names of the original plaintiffs were 
mutated in relation to the property - in 
question’ and by ‘the same’ compromisẹ 


the suit: land’ was ‘allotted to ~ Mosstt. : 


Shukbaso Kuer‘ for her’ ‘ maintenance 
with a restriction upon her agairist ` alje- 
nation of the property, In spite of this 
restriction, however, Mosstt, ` Shukbaso 
Kuer transferred the suit. ‘property to 
defendants Nos, 1, 2 and 3 ‘m_ ‘Au 

1960 by two registered sale deeds, It is 
these sale deeds which were challengéd 
by the plaintiff contending that the 
transferee got’ no title under the salé 
deeds by virtue of the restriction upon 
the alienation imposed by the ‘said. in- 
strument embodying the „terms, ae 


8, While ‘examining this „question as 


to whether in spite of the said restric- f 


tion Mosstt.- Shukbaso Kuer had become 
full owner or not of the suit lands, the 


High Court of Patna held as follows fae 


p. 349 ‘of AIR) :— | 

“Where in mutation ee 3 a 
bona fide dispute ae eee nia is 
composed each party recognising ‘the 
antecedent title in the other, ‘and the 
parties make a petition to the Court in- 
forming the terms of the’ agreement, 
there is no necessity to have such a 
petition | registered as it does not purport 
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according to. which, - 
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40o créate or assign ‘any right in the im- 
movable property within the meaning - of 
Section : 17 -:(1):.(b): -of the- Registration 
Act: it: is- merely -a -recital of a fact .by 


It could “be, therefore, held that Mosstt. 
Shukbaso Kuer’ acquired a title to the 
property | by virtue of the compromise, 
absence, ‘Of registration “of the compro- 
mise “deed” notwithstanding. However, 
even this‘ question was left open by the 
Patna High Court.” The Court held that 
even assuming that the document re- 
quired. régistration, still the absence of 
registration would be of no avail because 
in that case Mosstt, Shukbaso Kuer must 
‘be’. held .to ‘have acquired title to a 
‘widow's estate. in’ respect of the. suit 
property by adverse possession, The 
‘Court, therefore, held that on the date 
when the Hindu Succession Act` came 
into force ‘Mosstt, Shukbaso Kuer was 
possessed of the property in question 
with a right of ownership. It’ may be 
that she acquired the right only to the 
‘widow's estate, that is to say, only`as a 
limited owner; but’ whatever’ right she 
had was a ‘right of ownership recognised 
by. law. This being the ‘position; accord- 
ing to the ‘Court, it followed that the 
right of limited ‘ownership of Mosstt. 
Shukbaso Kuer ‘had ripened into ` full 
ownership by virtue of the provisions of 
Section 14 of | the Hindu Succession Act. 


- 9. But the Patna- High Court relied 
upon the ‘judgment of the Supremé 
Court in the case of Eramma v. Veeru- 
pama reported in AIR 1966 SC 1879. In 


_the said ‘judgment the Supreme Court 


has ' clearly noticed the dichotomy refer- 
red by-me above between the full 
ownership ‘and limited ownership. and 
the Supreme Court has pointed out that 
what is: done by Section 14 of the Hindu 
Succession Act’ is to convert limited 
ownership of a widow into full owner- 
ship. Section 14 of the Hindu Succes- 
sion Act doés not purport: to create a 
title in’-a seals Hindu when none 
existed, >< - 


-9-A, In the instant case, ‘it is impos- 
sible to find any justification for holding 
that. Sarubai, the wife of the plaintiff, 
had even a tittle of title to the suit lands. 
There was, therefore, no question of her 
title being” ripéned into a title of a ‘full 
owner. The first point raised by Mr, Deo; 
therefore, ‘ has got to be rejected out- 
right, .. E ee t,o 
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10, The second. point raised by Mr. 
‘Deo, however, is. not without substance 
to some extent. He contended in the 
first instance that under the Ceiling Act 
it-is incumbent upon the Deputy Col- 
lector to give .an opportunity to the 
holder concerned to make a choice in 
respect of the lands which should be 
treated as surplus lands. Mr. Deo con- 
` tended that such a choice could not be 
exercised by any holder unless he knew 
for certain that he held surplus hold- 
ings. Mr. Deo contended, not without 
some .force, that in the instant case the 
order holding that the suit lands were 
a part of the plaintiffs holdings was 
passed by the Deputy Collector as late 
as 3lst August, 1965. He pointed out 
that in his notice dated 23rd April, 1964 
the lands: considered to be forming part 
of the plaintiffs holdings were showed 
in the schedule annexed to the notice 
and the plaintiff was called upon to 
Make a choice in respect of the surplus 
lands. Evidently he would be deemed 
to have been required to make the 
choice from the lands which were shown 
to be part of his holdings. The sut 
lands ‘were not shown as part of his 
holdings, Therefore, it follows that he 
was not called upon to make a choice 
from all the lands held by him. At least 
prima facie such an act on the part of 
the Deputy Collector would be illegal. 
On behalf of the Government, it was 
contended by Mr. Kotwal, the learned 
Government Pleader, that the suit lands 
were lands subject to encumbrance with- 
in the meaning of Section 16 of the Ceil- 
ing Act. He, therefore, contended that 
they were rightly kept out of the hold- 
ings from out of which surplus land 
could be chosen by the plaintiff. I am 
afraid I am not very sure about the cor- 
rectness of this argument. To my mind, 
‘encumbrance contemplated by Section 16 
must be a valid encumbrance or an en- 
cumbrance recognised by law. Such an 
encumbrance must have resulted from 
something done by the real owner or 
real holder by virtue of which the 
owner of the encumbrance gets a lawful 
interest in the lands in question, In sup- 
port of his contention, Mr. Kotwal 
sought to place reliance upon a Division 
Bench judgment of this Court delivered 
in Spl. Civil Appin. No. 1363 of 1968, D/- 
14-3-1972. (K. K. Desai & V. S. Desh- 
pande, JJ.) A cursory perusal of the 
judgment would show that Mr. Kotwal’s 


contention could not be supported by the 


- Narayanrao v, State ge SENA 


A.I. R. 


said judgment at all... In- that ease; the- 


person concerned wanted to treat those 
lands to be surplus lands in which other 
coparceners were having 2/3rd_ shares. 
It was held that. these lands could be 
legitimately considered to be having en- 
cumbrance within the contemplation of 
said Section 16. With great respects, 
I cannot but be in full agreement with 
the said judgment. What is, however, 
to be noted is that in that case the 
interest of the other persons concerned 
in the lands in question was interest re- 
cognised by law. If the authorities un- 
der the Ceiling Act were to take posses- 
sion of these lands in which the othe 
coparceners were having interest, evi- 
dently they could not take possession 
from the coparceners who had present 


interest in the- land which enabled them ` 


to continue to remain in possession, Un- 
der no provisions of the Ceiling Act the 
other coparcenérs can be dispossessed 
by the authorities under the Act. The 
encumbrance was, therefore, rightly con- 
sidered by this Court to be one which 
would disentitle’ the holder concerned 


from treating the lands so encumbered” 


to be surplus lands. To my mind, mr. 
Deo was very much right in contending 
that in the instant case the transferees/ ’ 
defendants Nos. 2 ‘and 3 are not trans-` 
ferees from the. present plaintiff. They’ 
are transferees from Sarubai the wife of 
the present plaintiff. For all legal and 
practical purposes, therefore, defendants 
Nos, 2 and 3 do not get a title or an 
iota of right, ` title and interest in the 
lands in question. To my mind, Mr. Deo 
was also right in contending that there: 
is every power vested in the authorities 
under the Ceiling Act to take possession 
of the suit lands from defendants Nos. 2 
and 3 at any time they desire, once 
these lands were treated as surplus 
lands, As to what would be the equity 
between defendants Nos. 2 and 3 on the. 
one hand and plaintiff and his wife on. 
the other is something with which the 
authorities under the Ceiling Act should 
have no concern. It can hardly be 
doubted that so far as defendants Nos. 2 
and 3 are concerned they are total 
strangers to the authorities under the 
Ceiling Act. There is nothing in the Act,, 
either litera legis or sententia legis, that 
enjoins upon the said authorities any 
obligation to be concerned about the 
equities towards such strangers, . 


li, No other authority was brought 
to my notice by Mr, Kotwal showing 
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that the lands such as the’ suit’ lands 
which were transferred to pérsons such 
as defendants Nos, 2 and 3 by any legal 
document constituted encumbrance upon 
the land within the contemplation pf the 
said Ceiling Act. To my mind, the trans- 
ferees such as defendants Nos. 2 and 3 
must have at least a semblance of a title 
by virtue of which the authorities under 
the Ceiling Act would be legally and 
effectively prevented from taking posses- 
sion of the lands in question in exercise 
of their powers under the Ceiling Act. 
I do not find any such semblance of title 
in defendants Nos, 2 and 3 and I do not 
find any impediment to the authorities 
under the Ceiling Act from taking pos- 
session of these suit lands from defen- 
dants Nos. 2 and 3, the sale deeds 
Exh, 57 and Exh. 59 notwithstanding. 
Prima facie, therefore, it appears that 
having regard to the nature of the notice 
that was given to the plaintiff dated 23rd 
April, 1964, Exh, 53, no opportunity can 
be said to have been given to the plain- 
tiff to make a choice in respect of the 
suit lands which he would like to have 
treated as surplus lands. Prima facie, 
therefore, it can be a very arguable 
point for Mr. Deo on behalf of his client 
and he could contend probably with suc- 
cess that the order treating lands other 
than the suit lands as surplus lands was 
vitiated by virtue of the basic require- 
ments of the Ceiling Act. 


-12. However, I am afraid that even 
this ground is not open for Mr. Deo any 
more, In the first place, this question is 
urged by Mr. Deo for the first time in 
this appeal. That question has not been 
urged in the manner in which Mr. Deo 
urges before me either in the plaint or 
at any time in the suit. I do not find 
that there is any issue framed on this 
point. Mr. Deo contended that the ques- 
tion of the validity of the notice was 
specifically raised by his client but J am 
afraid that even that point would not 
cover the present question urged by Mr. 
Deo in the present form. All the same, 
however, I would be certainly inclined 
to allow Mr. Deo to raise this point even 
in this appeal. No further evidence is 
required to be led on that point. The 
facts from which the point stems are all 
admitted facts and since defendants Nos. 
2 and 3 are parties to the suit I would 

ave found no difficulty or objection to 

owing Mr. Deo to raise this point even 


or the first time in this appeal, 
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13. -The ` unsurmountable. -` difficulty 


-which Mr, Deo, however, has to face is 


the judgment of this Court given in 
Special Civil Appin. No. 1197 of 1966. 
The order’ that is passed by the Deputy 
Collector is the self-same order dated 
31-8-1964. It is against this very order 
that the Revision Application was filed 
before the Tribunal and ultimately the 
Civil Application was filed in this Court. 
The validity of the order in the context 
urged by Mr. Deo in this appeal could 
be, challenged by his client the plaintiff 
even in the said Special Civil Applica- 
tion and if he had raised the said point 
he had every reason to believe that he 
would have succeeded in the same. Not 
having raised this point raises a clear 
bar of constructive res judicata against 
him. 

14. Mr. Deo contends that he would 


be required to face this point of con- 
structive res judicata only in a writ 
petition and not in a suit. . He further 


stated that this was not a bar of res 
judicata as such but was a bar of con- 
structive res judicata and he contended 
that the decision in a writ petition 
would not operate as constructive. res 
judicata in a suit subsequently institut- 
ed. In this connection he places reli- 
ance upon the judgment of the Supreme 
Court in the case of State of Punjab, 
v. Bua Das Kaushal, reported in AIR 
1971 SC 1676. The following observa- 
tions were strongly relied. upon by him 
(at P. 1677): 

“It has been observed that. there is no 
good reason to preclude decisions on 
matters of controversy in writ proceed- 
ings under Article 226 or Article 32 of 
the Constitution from operating ‘as res 
judicata in subsequent regular suits on 
the same matters in controversy be- 
tween the same parties and thus to give 
limited effect to the principle of finality 
of decision after full contest.” ` 
Mr. Deo contended that there was not 
any contest on this question about the 
validity of the order of the Deputy Col- 
lector so far as the question of selection 
of lands was concerned, He contended 
that from .the abovementioned authority 
it can be said that the principle of con- 
structive res judicata did not appiy 
to suits filed after decision in writ peti- 
tion. 

15. I am afraid this contention of Mr. 
Deo cannot be accepted. It does not 
appear that the question whether a deci- 
sion of High Court in writ jurisdiction 
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will operate as constructive res judicata 
or not fell for consideration of the Court 
in that case, On:'the other hand, the 


authority of the Supreme Courts judg- 


ment inthe‘ case of Union of India - v. 
Nanak Singh, reported in AIR 1968 SC 
1379 has the direct” bearing on this point. 
‘Appellant -in that case had filed a writ 
petition challenging the termination of 
his’ temporary services on the ground of 
infringement of Article 311. ‘He had also 
challenged the competence ‘of the auth- 
orities to order termination of his ser- 
vices, The petition. was dismissed on the 
_ ground: that no case ‘of infringement of 
Article 311 ‘was made good, There was, 
therefore, no decision given about the 
competency of the authorities concerned 
to-order ‘termination. The petitioner filed 
a suit challenging the order of termina- 
‘tion ‘and there he ‘raised this question of 
competency: of the authorities to order 
termination. It was held- by the Supreme 
Court that this question was barred by 
the principle of constructive . res ` judi- 
cata. .I ‘find no difference in principles 
‘so far as the abovementioned decision of 
the Supreme Court and the present case 
before me are concerned. .Mr,: Deo was 
mot able to satisfy me ‘that the question 
which he was urging ‘before me today 
could not be. raised by him: before im 
this court in. ‘Special Civil Application 
No. 1197 of 1966. His present canten- 
tion, therefore, must be held to be bar- 
red by the principle of costruchve res 
judicata, 

16. Mr. Deo further porno ‘that 
the trial Court has.not raised any issue 
on the principle of constructive res judi- 
cata. He’ contended that no such plea 
was raised by the defendants in the trial 
Court. To’ my mind, such a contention 


could not lie in the mouth. of the pre- 


‘sent appellant. He -himself had not 
pleaded that his right:to make a choice 
of the suit lands as- “surplus lands: was 
denied to him by virtue:of the: impugn- 
ed order passed . by the Deputy Col- 
‘lector: If this point was raised by him. 
the defendants would ‘surely have ‘come 
out with the plea that it:is barred by 
‘the principle of res judicata and on that 
point an issue would have arisen for be- 
ing considered by the trial Court, This 
plea of Mr. Deo also,- therefore, cannot 
be sustained, 


: 117, Mr. Kotwal. has also invited my 
attention to two more authorities of the 
Supreme Court viz., Devilal Modi v. 
Sales Tax ‘Officer, Ratlain, ‘reported’ in 


A. C. P. Wadia v. Spt Land Acquisition Officer 
“AIR 1965 SC@+1150 and Gulabchand v. 


“dated 31st August, 1965. 


A. LR. 


State of Gujarat, reported in AIR 1965 
SC 1153. The latter authority is‘ one 
which in fact explains the former, How- 
eyer, tö my .mind, the abovementioned 
authority of the Supreme: Court in 
Nanak Singh's case (AIR 1968 SC 1370). 
is enough so far as the present appeal 
is concerned and it is not necessary for 


‘me to- consider the indirect: effect of the 


aboOvementioned “two authorities of- 
Supreme Court, - 

18, In this view of things, I have no 
other option but to hold that the plain- 
tiff has not succeeded in “bringing home 
to this Court the illegal character of the 
order passed. ` by: the Deputy Collector 
The‘ suit was, 
therefore, rightly dismissed by: the lower 
Court. The appeal; therefore, fails and 
the same need to be dismissed. In the cir- 
cumstances of the case, ` there shall ba 


no order as to costs, . 
Appeal dismissed, ’ 


the 
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MODY, J, ' 
A. C. P. Wadia and others, Petitioners 


_v. Special: Land ` -Acquisition Officer (2) 


and others, Respondents. 

Writ Petn, No, 803 of 1980, D/- 3- 10~ 
1980. 

(A) Constitution of India, Article 226 
— Bar to writa — Consent decree declar- 
ing that Government will hold enquiry 
according to provisions of Land Acquisi- 
tion Act, and award and pay: such com- 
pensation ag was payable under Act — 
Held even if such enquiry was not held 
remedy under Article 226 compelling - 
performance of mandatory public. duty 
under sfatute was not barred. by such 
decree, _ ` (Para 7) 

(B) Constitution of India, Article 226 
— Necessary party — Writ to compel 
Land Acquisition Officer to proceed to 
make award in respect of land sought to 
be acquired and. thereby carry on his 
statutory duty — Acquiring Body is not 
a necessary party as- no rights.of such 
Body a are attected or sought to be affected. 

(Para 8) 

A Thakker with N. G, Thakker, for 
Petitioners: V, N. Lokur with R. P. ae 
for Respondents. ; 

- ORDER :— This is another of the 
several matters which havé- recently 
came before this Court - Dae com-= 
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plete and shocking disregard ön the part 
of the Government and its officials, of the 
rights of not only the citizens but also 
of Public - Charitable - Trusts, whose in- 
terest they: are. bound to protect. I 
have only today a little earlier disposed 
of another matter showing a similar be- 
haviour of the State Officials: Not-onty 
does this matter disclose such a shocking 
behaviour on the part of the State but 
what is more pernicious is the attempt 
to oppose the highly“just claims on hyper 
technical grounds which are dealt with 
later in this judgment, 


2, The land. of the petitioners consist- 
ing of Survey No. 292 Hissa No. 1, 
which Is same as S. No, 292A of village 
Kurla was proposed . to be acquired as 
per notification issued under Section 4 
of the'Land Acquisition Act, 1894 pub- 
lished in the Bombay Government 
Gazette dated 18-6-1953. Almost simulta- 
neously the physical possession of the 
land was taken by the respondents. 
After the issue of a notification under 
Section 6 dated 30-7-1953 and necessary 
notices under Sections 9 and 10 dated 
31-8-1953 the petitioners filed: their claim 


for compensation on 23-11-1953 claiming 


a sum of Rs, 2,86,592-00. 

3. In the meantime an Act which is 
known as Salsette Estates Abolition Act 
was passed abolishing certain type of 
grants under which the lands were held. 
Petitioner’s lands also were sought to 
be covered by the said Act, Disputes 
arose about the validity and also the 
effect of the said Act resulting in a suit 
in this Court being Suit No, 921 of 1954 
filed by the petitioner against the 1st re- 
spondent and’ -on 2-5-1963 a consent 
decree was passed. Relevant provisions 
whereof are as. follows: ; 

“This Court by and with such consent 
doth further declare that it is agreed as 
aforesaid that as regards such of the 
Jands described in - Schedule 1 hereto as 
have been acquired that as under the 
provisions of the Land Acquisition Act, 
1894, the plaintiffs are entitled to receive 
eompensation in respect.thereof as the 
“owners” of the said land and that the 
first defendant shall direct the proper 
Acquisition Officer to hold an enquiry 
according to the provisions of the Land 
Acquisition: Act, 1894, ‘and award and 
pay to the plaintiffs such compensation 
ás may be payable'to the plaintiffs accord- 
ing to law”, ~es- > ae 


A. C. P. Wadia v.. Spi. Land Acquisition Officer _ _.--7 Bom. 279. 


It is understandable that during this 

period-of about ten years no proceedings 
“were taken for the purpose of making 

award as required by faw... : 


‘4. Even before the ‘consent terms were 
signed, possibly because terms were 
already agreed upon, making, or passing 
of a consent decree was merely a forma- 
lity, the- petitioners through their archi- 
tect addressed letter Dj/- 17-10-62 to the 
Special Land Acquisition-Officer (2) Bom. 
and Bombay Suburban District request- 
ing him to proceed with making of the 
award. It would appear that there must 
have been some correspondence there~ 
after and the Special Land Acquisition 
Officer” (2) addressed to the petitioners’ 
Architect a letter dated 15-6-1965 making 
-strange enquiries. He asked for the Gov- 
ernment Notification under Sections 4 
and § of the Land “Acquisition Act as 
also of the office file number ete., of his 
department, He also asked for the copies 

of notices issued under Sections 4, 9 and 
10 of the Land Acquisition Act as also 
any other document that would: enable 
him to trace the old file of his ` depart- 
ment. He also asked for the extract of 
Record of Rights in respect of the land 
and also the name of the Acquiring Body. 
To this a reply was sent by the peti- 
tioners and also several meetings app?ar 
to have been -held which resulted in the 
letter dated 23-4-1966 from the Special 
Land Acquisition Officer (2) who stated 
that it was then found‘ that the S. Num- 
‘ber 292A was nolifled under Sections 4 
and 6 of the Land Acquisition Act but 
because the enquiry under the Salsette 
Act was- pending the ‘land | acquisition 
proceedings’ and the’ interest of ‘the 
Estate holders, if any, was to be acquired. 
He thereafter proceeds to assert that it 
was found that S. No,*282A had vested 
in the -Government and therefore the 
notification was: cancelled on 4-1-1954 
and stated that the land acquisition pro- 
ceedings therefore were closed. © ` 

5. It is not clear as to what happened 
thereafter,. but it would appear that 
there was some correspondence as a re- 
sult-of which the Special Land Acquisi- 
tion Officer (2) addressed a letter dated 
26-13-1971, by which again an enquiry 
was made from the petitioners about the 
name af the Acquiring Body. It is rather 
surprising that such an enquiry was made 
from the petitioners while it is the 
Special Land Acquisition Officer who, 
being the authority for the acquis}= 
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tion for the Acquiring 
should know the name. 

addressed.:a letter dated - 
ta the Special Land Acquisition - Officer 
(2) saying that they did not know the 
name of the Acquiring Body, Thereafter 
there are two letters dated 17-7-1972 and 
11-8-1972 from the respondents saying 
that the matter was being enquired into 
followed by the letter dated 17-11-1973 
saying - that it was revealed that the 
matter was being dealt with by the 
Special Land Acquisition Officer (6) and 
intimatéd the petitioners that their pre- 
vious correspondence was forwarded to 
the Special Land Acquisition Officer (6). 
This again was strangely followed by a 
‘letter dated 5-4-1974 from the Special 
Land Acquisition Officer (2), though al- 
legedly he had no jurisdiction and the 
“correspondence was passed on to the 
Special Land Acquisition Officer’ (6). By 
this letter the petitioners were requested 
to extend their co- operation to the 
` Special Land Acquisition Officer (2) 
for ensuring further disposal of the 
matter of payment of compensation, It is 
not understood as to how the files which 
were allegedly forwarded to Land Ac- 
quisition. Officer (6) came back to the 
Special Land Acquisition Offtcer (2) and 
how he came to write this letter in spite 
of he having no jurisdiction as alleged 
by him in his earlier letter. Thereafter 
there is another letter of 3-10-1975 from 
the Special Land Acquisition Officer (2) 
in respect of this matter asking the 
petitioners to produce possession receipt 
and original notice under Section 12 (2) 
of the Land Acquisition -Act as they were 
required to enable the Special Land Ac- 
quisition Officer (2) to trace out the case 
papers in the matter. It is not under- 
stood, what the respondents were doing 
since 1963 or at least since the year 1965 
being the date of the earlier letter, for 
tracing the file, and why he has started 
tracing the file only in 1975. There is 
nothing on record to show what happen- 
ed thereafter till the petitioners address- 
ed a letter dated 6-9-1979. It is clear 
that the respondents took absolutely no 
steps to perform their duties and hence 
forced the petitioners to- file-this petition. 


~ Body, 


6. In my view it is clearly a mandatory 
-diity öf the respondents to give the award 
and pay compensation . under the J.and 
“Acquisition Act within a reasonable time 
as is now well settled ` and does” “not” re- 
‘quire any elaboration, ch 


A.C.P. Wadia v) Spl. Land Acquisition ‘ Officer 


The petitioners ` 


23/24-12-1971 ` the liability to-make the- 


-gross delay on the -part of 


AER, 


`7. Mr. Lokur appearing for the. respon- 
dents has not denied- any of the facts. and 
award but as 
aforesaid-taken only hyper .technical con- 
tentions, The first. contention is usual 
contention of laches which -iş being re- 
peatedly advanced on behalf of the pub- 
lic authorites especially when there js no 
defence at all.on merits. But in my view 
the ground of delay has absolutely no 
substance. On the contrary there is a 
the respon- 
dents. The next contention advanced is 
that the petition under Art, 226 is not 
proper remedy and proper remedy is ex- 
ecution of aforesaid consent decree pas- 
sed in the year 1963. This contention also 
has no substance. The consent decree only 
declared. that it was agreed between the 
State of Maharashtra and the petitioners 
that the -State of Maharashtra will direct 


the proper Acquisition Officer to. hold an 


enquiry. according to the provisions of 
the Land Acquisition Act, 1894 and 
award and pav to the ` petitioners such 
compensation as may be payable to the 
petitioners in accordance with law, This 
does not mean that it is an executable 
decree. The right to obtain a remedy 
compelling the Special Land. Acquisition 
Officer to carry out its mandatory public 
duty under a statute is not and cannot 
be barred by such a decree, The effect 
of the decree is that the proper officer i 
to be directed by the ist respondent t 
proceed according ‘to law and if the Ist 
respondent does not do so the remedy 
tothe petitioner to approach the pro 
Court for proper relief is not taken 
away. 

8 The third point canvassed is that 
the Acquiring Body should have. been 
joined as a party. In this contention also, 
there is no substance. The Acquiring 
Body comes into the picture only after 
the land is acquired. Apart from, this the 
duty is cast upon the Special Land Ac- 
quisition Officer who is in the position of 
the Collector under Section 31 of the 
Land Acquisition Act to proceed to make 
an award and thereby carry out his 
statutory duty. No rights of the Acquir- 
ing Body are affected or sovght to be 
affected. This being so the Acquiring 
Body is not at all a necessary party. 


8. In the circumstances, I make rule 
absolute in terms of praver (a) of the 
petition. I direct that the respondents 
shall proceed with the enquiry and com- 
plete. the enquiry. proceeding in accor- 
dance with law and finalise making -of 
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‘the ‘award and. make. payment. :of.com- - 


. pensation awarded onor before 8-12-1980. 
In case the amount .is not. pdid because 
of non-completion of enquiry or not mak- 
ing of the- award or før'any other reason, 
the . respondents: shall ‘deposit in Court 
the amount of Rs. 2,86,592/- on or before 
“20-12-1980 with interest thereonat the 
rate of 4% per annum from ist. July, 
1953 till the date of deposit. The peti- 
tioners will be entitled to withdraw. the 


såid amount on filing an ‘affidavit. giving | 
an undertaking to Court to refund to 


the respondents the difference’ between 
the amount withdrawn and such amount 
as is. finally determined by an award or 
on’ a reference as payable to the peti- 
tioners as compensation, in ‘case of there 
being a reference to Court against the 
award, within 8 weeks after the same is 
disposed of and in case no application 
for reference is made within’ 8 weeks 
after the time for application expires. 
` 10.° This, in my view, is the special 
case where the Public Charitable Trust 
‘has been driven to file a petition by cal- 
lous negligence of the respondent and 
incur unnecessary cost. Hence, I direct 
that the respondents shal] pay the costs 
of the petitioners fixed at Rs. 1,000/-. 

i Petition allowed. 
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-Kallappa Balicha Chaugule and another, 
Petitioners v. The Collector, . Kolhapur 
and others, Respondents, 

Special Civil Appln. No. 466 of 1977, 
D/- 22-9-1980, 
' Constitution of India, Article 226 — 
Order of Collector refusing to allot fair 
price shop to either of the parties before 
him —- One of the parties instead of fil- 
ing appeal filing revision direct to the 
Govt, — Govt, after hearing both the par- 
ties setting aside order of Collector hold- 
ing that petitioner was denied shop on 
a flimsy ground — Held as no prejudice 
‘was caused to writ petitioner High 
‘Court. will not interfere on the technical 
„plea that revision was filed without first 
filing an appeal. (Para 7) 

Dilip B. Bhosale, for Petitioners; S, P. 
Kanuga, Asst. Govt.. Pleader. (for Num- 
‘bers 1 to 3) and S. G. Page (for No. 4) 
for- ‘Respondents. ` 

‘ SAWANT, J::— This petition filed 
under Article 226 `of the coordi cl is 
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Collector, Kolhapur 
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directed against the order dated the 9th 

-i February 1977, passed by’ the- Govern- 
ment, i€.. the Honourable.. Minister of 
State (Food - and Civil Supplies). - 

2. There is a chequered ‘history of this 
matter and although the facts are unes- 
sential to determine the final outcome, 
they will have to be stated to follow the 
course of events. The controversy re- 
lates to a-licence to run a. fair-price 
foodgrains shop situate in village Uma- 
lawd of Taluka Shirol, District Kolhapur. 
The said shop was run by the 4th respon- 
dent co-operative society by virtue of, a 
licence - granted by the Government 
under the Essential Commodities Act, 
1955. By his order dated the 5th Feb- 
ruary, 1974, the Tahsildar proposed. to 
withdraw the licence granted to the socie- 
ty to run the said shop and allowed the 
petitioners herein who are freedom 
fighters to conduct the same temporarily 
for a period of two months. By his re- 
port dated the 27th March, 1974, he re- 
commended the said step to the Sub- 
Divisional Officer, Karvir Division, Kolha- 
pur, who was the competent authority 
at the relevant time. . Om the basis of the 
said report, the Sub-Divisional Officer by 
his order dated the 15th March 1974, 
cancelled the allotment of the said shop 
to the society and allotted the same to 
the petitioners. This step was, however, 
taken by the Sub-Divisional Officer 
without hearing the society, The 
society therefore preferred an ap- 
peal to the Divisional Commissioner, 
Pune, and the Divisional Commissioner 
by his order dated the 8th July, 1974, 
allowed the appeal of the society on the 
ground that the Sub-Divisional Officer 
had passed the said order without hear- 
ing the society. He therefore cancelled - 
the order dated the 15th March, 1974, 
passed by the Sub-Divisional Officer and 
directed the Collector (who was in the 
meanwhile invested with the relevant 
power) to restore the said shop to the 
society. The said order was, therefore, 
implemented; and the shop was allotted 


to the society. The Collector by his 
order dated the 16th August, 1974, .in 
turn, directed the Tahsildar, Shirol, to 


implement the said order of the Division- 
al: Commissioner, 

-3. In the meanwhile, the petitioners 
had preferred.a writ . petition in this 
Court -against the said order dated . the 
- 8th July, 1974, passed. by. the Divisional 
Commissioner arid in the. said writ ‘peti- 
tion, by consent, the Collector (who in 


~ 282 Bom, 
the meanwhile had stepped in the shoes 
ef the 5, D. O.). was directed , to hear 
both sides andi. “pass his order according 
to law, f 

A Thereafter, the Collector heard “both 
the. sides. and by his order dated -the 
19th November, 1975, held’ that the said 
shop. should not-.be allotted to either of 
the parties. He therefore directed that 
the cards attached to .the said shop 
should be transferred ,.to. _ another shop 
situate at Joysingpur. . The “Tehsildar 
implemented the said order on the 20th 
November,. 1975. Thus. the society as 
well. as the petitioners lost the allotment 
of the said shop on that day. . 

‘S. Against the order of the Collector 
dated the - 19th November, 1975, the 
society, instead of approaching. the Divi- 
sional Commissioner in appeal, approach- 


ed the Government: directly, by two let-. 


ters dated the 22nd November, 1975, and 
the 6th Deceniber, 1975. 
hand, the petitioners preferred an; appeal 
to-the Divisional Commissioner and the 
Divisional: . Commissioner . by: his. order 
dated’ the 10th May 1976, allowed the 
petitioners’ appeal and allotted the said 
shop -to- the petitioners.: It appears, how- 
ever, that to this appeal the’ petitioners 
did not make the society a party nor the 
Divisional ‘Commissioner directed :them 
to make the society a party and the Divi- 
sional Commissioner passed the ‘said 
order without hearing the society, Against 
the said decision of the Divisional: Com- 
missioner as well as the decision of the 
Cmtector dated ‘19-11-1975, the society. 
preferred a revision petition before’ the 
Government: : This revision petition was 
in-addition to the two letters dated the 
22nd November, 1975 and the 6th Decem- 
ber, 1975 which were addressed by the 
society to the Government. against’ the 
gaid order of the Collector ` dated the 
19th November, 1975." ` fs 

'$. Finally, this revisión ‘petition was 
heard by the Honourable Minister for 
Civil Supplies. Both the parties were 
present and were hedrd by the Minister 
and by his impugned’ order dated the 
Sth February, 1977, the. Honourable 
Minister held: that the earlier order - “pas- 
sed by the Collector cancelling the al- 
lotment of shop to the society was on 
a flimsy ground, and therefore, not tena- 
ble. He, therefore, allowed the revision 
petition of the society ‘and directed = 
the’ shop be restored to the ‘society. 
is this order as stated ‘at the outset, 
which is attacked in this petition; 


Kallappa v. Coilector, Kolhapur 


- missioner came to pass his 


On the other . 


A. L R. 
4. Shri Bhosale, the learned counsel, 
appearing for the petitioners, contended 


that the Minister ought not to- have en- 
tertained the revision: petition filed by 
the. society, because the society had not . 
preferred an: appeal ‘to the -Divisional 
Commissioner against the order of the 
Collector dated the 19th November, 1975. 
It is true that the society had omitted 
the. said step :and -has approached the 
Government directly against . the said 
order of the Collector, However, it is 
also undisputed that when the Divisional 
Commissioner. heard the petitioners’ 
appeal the petitioners had not made the 
society a party to.:the said appeal nor 
was the society heard by the Divisional 
Commissioner and the Divisional Com- 
‘order dated 
the 10th May, 1975 ex parte against the 
society. That itself was illegal and the 
Divisional’ Commissioner’s said. order was 
liable to. be set. aside. only on that count. 
Ultimately, when the society preferred 


. the -revision petition, it was directed both 


against’ the order of the Collector’ dated 
the 198th November, 1975 as well as the 
order: of the ‘Divisional Commissioner 
dated the 10th May, 1976, To this revi- 
sion petition, ‘the petitioners -were :made 
parties. Both the ` parties were heard . 
and finally the order came to be passed. 
As has been held by the Honourable 
Minister, "the | original order cancelling 
the allotment’ of the shop to thé ‘society 
was passed on only one ground, namely, 
that for 15 days the shop was kept closed. 
The Honourable Minister found that this 
ground was too- flimsy to warrant. the 
extreme step of cancellation of the.allot- 
ment of the shop to the society. Since 
we find that finally both the parties have 
been heard and justice has ‘been done in 
the matter, we are not inclined to inter- 
tere ‘with the said order ‘while exercising 
our ‘ extraordinary ‘jurisdiction ` ‘under 
Article 226 of. the Constitution on` the 
mere technical plea that the society had 
not preferred an appeal to the’ Divisional 
Commissioner against the order of the 
Collector dated the 19th November, 1975: 
According | to us,, no injustice has been 
done ‘to the petitioners since ‘they have 
been, ‘heard by the final authority: under: 
the Act, and there. is no grievance that 
they were handicapped | “because the 
society had not preferred an‘ appeal be- 
fore Divisional Commissioner. , Z l 


8. In. the circumstances, ves are of the 


view that the impugned order should be 
allowed to stay as it is. : The: petition 


1981 .. Baby: vV: 


is therefore dismissed and .the Rule ..is 
discharged, In the circumstances of the 
case, ae will be no order as.to costs. 

Petition: easy 


a ee ee aan, 
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Smt. Baby, Appellant v. Jayant Maha- 
deo Jagtap and others, Respondents. - 


Criminal Appeal No. 815 of 1979, ni- 
29-1-1981. ' 


(A) Hindu Marriage Act (25 of 1955), 
Sections 2, ‘7 (2). read with Sec. 3 (a) 
— Customary form of marriage amongst 
members of Buddhist Community con- 
verted from Scheduled Castes some- 
time in 1956 — Validity. (Penal ` Code 
(1860), Section 494); (Custom — Mem- 
bers of Scheduled Castes in Maharash- 


tra converted to Buddhism — Form. 
of marriage). ` bat =X 
In this case the complainant, the . 


first wife, challenged the. -order -of -ac- 
quittal, acquitting both’ the . respondents 
for having. committed offences. -punish- 
able under Section 494 r. w. Section 109. 
of the Penal “Code. Both the complain- 
ant and the accused were, members of 
the Scheduled Castes and were convert- 
ed,to Buddhism sometime. in .1956 ie 
prior to their marriage in „1971. , . The 
ease of the ‘complainant was that the 
accused married again in 1976, when 
the first marriage was subsisting. ‘The 
question involved in this 
question of considerable . importance. 
affecting a large number of members 
who had .chosen to convert themselves 
into. the Buddhist faith The question 
was: . one of recognition in law of. the 
customary form of marriage different 
from the form of marriage generally 
recognised under. the Hindu Law. It. was 
averred. by the complainant and was not 
disputed by the accused that amongst 
their community belonging. to Buddhist 
religion, 
follows:— "The bride and the bride- 
groom after taking their bath and after. 
wearing new clothes are brought to the 
marriage. halls. In ‘the marriage hall 
the photographs of Lord Buddha and 
Dr. Babasaheb Ambedkar are placed on 
a chair and those photographs are wor- 
shipped and garlanded by them. There- 
after, both the bride and bridegroom 
stand ‘with folded hands -before these 
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afa, ‘aaa ag eiia.” 


appeal is a | Hindu. Marriage Act, 1955, 


_ages.in the -straight-jacket . either 


the form of marriage was.as . 


t 
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two photographs and -after “respectfully 


bowing - to these photographs recite the fo- 
lowing: 424. aTaR aS, TTT AT 
‘Theréafter 


sacred ceremoriial mantras, i.e: “WpSTeES’, 


are recited.“ ‘The bride and bridegroom , 


garlarid each’ “other” and take oath ta 
the ` effect that ‘as wife’ and husband 
they- will -henceforth conduct towards 
each other happily; that they shall con- 
duct their family relations with happi- 
ness. After this oath is taken, the 
people who are présent in the marriage 
hall shower flowers on the” bride and 
bridegroom'~' and thereafter the betel 
leaves and . -betel nuts are distributed 
amongst the guests and: the ‘band is 
played.” It ‘was not in ‘dispute * that 
complainant, accused No. 1 the husband 
and accused No. 2 the second wife had 
already ` converted ‘themselves ` into 
Buddhist faith much prior to their 
marriages both in the year 1971 and in 
the year 1976 when the second marri- 
age was alleged to have taken place. 
The witnesses also deposed that they be- 
longed’ to Buddhist community or caste 
and religion and all‘of them agreed on 
one point, as contended by the learned 
Counsel on both the sides, that they 
Have been: performing Buddhist cere- 
monies of marriages as distinct’: from 
Hindu marriages for ` ast number of 


years : 
ies be 


Held. en ee to Section 2 of the 
‘Hindw in- 
cludes ‘ persons converted to- Buddhism 
and ‘since the customary rites and cere- 
monies amongst this: community have 
been what the witnesses ‘have. described 
them to be, it was. not possible to put 
the validity of these forms of BA 
o 
‘Spatapadi: and ‘Lajja Homa’ or of: this 
custom not being ancient within - the 
meaning of Section 7 (2) read with Sec- 
tion 3- (aj of the Act. Ifa different 
and new form or variation in the cere- 
monies, and .rites of. marriage were 
adopted by a . particular community, 
the law had to take cognizance of the 
samé at some point of time and accord 


. them „recognition in the. eye of law. 


If. thes courts refuse to recognise such 
forms of marriages it would bring un- 
told miseries fo the_ members of that 
community. It is true that persons be- 
longing to’ Buddhist ‘community were 
converted’ to ‘the Buddhist - ‘faith , from 


g : 
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is, from Mahar community-in this case) 
sometime in the year 1956, but Court 
could take a judicial notice that during 
the last 25 years a different form of 
marriage had been devised and adopted 
by. these Buddhists or these who were 
converted from the Scheduled Caste to 
Buddhist faith at least in the State of 
_ Maharashtra. This different form of 
marriage was not only adopted but haa 
been recognised as of a valid marriage 
amongst these people. Thousands of 
marriages were solemnized in this new 
form and according to these customary 
rites and ceremonies of marriage. It 
was not the case of either of the par- 
ties that any other rites or ceremonies 
of marriage were performed amongst 
people belonging to this community. 
No argument was advanced that 
‘Saptapadi’ and ‘Lajja Homa’ were ever 
part of their marriage rites and cere- 
monies of the community, to which 
parties belong. As ‘Saptapadi’ and ‘Lajja 
Homa’ were not parts of the rites and 
ceremonies of the marriage, the only 
‘question was whether the ceremonies 
which had been proved by evidence on 
record in this case were the rites and 
ceremonies according to custom of 
either or ‘both the parties, and there 


was no dispute that these rites 
and ceremonies were the only _ ones 
adopted and followed uniformly am-. 


ongst the members of this community 
for more than last 25 years. The re- 
fusal to recognise the solemnization of 
such ceremonies of marriage as a valid, 
and legal marriage would visit these 
people with untold miseries of grave 
social consequences. Hence rites and 


ceremonies averred in this case and 
which had been consistently followed 
for more than 25 years amongst this 


community and. had been uniformly ob- 


served and had not suffered any dis- 
continuance at any point of time could 
be said to be the customary rites ang 


ceremonies for solemnization of a valid 
legal marriage amongst the members 
of the Buddhist community. Since - the 
complainant has successfully proved 
this customary form of marriage, ac- 
cused ought to be convicted and sen- 
tenced for having committed offences 
punishable under Section 494 read with 
Section 109 of the Penal Code. AIR 
1979 SC 713 and AIR 1979 SC 848, Rel. 
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the Scheduled ‘Casté community (that 


. (D) Penal Code (45 of 1860), S. 


CALR. 
on. 1973 Mah LJ- 310; Disting. i 
(Paras 23, 25, 26) 

(B) Evidence Act (1 of 1872), Sec. 3 
— Appreciation of evidence — Proof of 
second marriage — Witness related to 
both the sides — Credibility. 

A wedding in a village is not such a 
formal affair as a city wedding. It is 
also known that in second marriages, no 
invitations are issued. If the’ witness 
visits a place of his relations which is 
only one mile away and. comes to know 
that a wedding 


ed to him, there is nothing surprising 
in his waiting for a while and watching 


the marriage ceremony. But the fact 
that he is related to both sides, 
is not sufficient to hold that this 
witness is a got-up witness. To call 


a witness who is related to both 
sides as a got-up witness is not only to 
misread the evidence, but to read into 
evidence something which is not there. 

(Para 16), 

(C) Evidence Act (1 of 1872), Sec. 35 
— Extract from register of marriages 
maintained by gram panchayat — Gram 
Sevak or the person who gave informa- 
tion about marriage not examined —. 
Extract cannot be relied upon, — 

i (Para 18) 
494 
— Sentence. 

It is not infrequent that the husband 
marries second time and leaves the first- 
wife to her fate to lead a life of untold 
miseries for the rest of her life. No 
sympathy can be shown to such per- 
The attitude of such persons who 


sons. 
marry the second time is not only a. 
cavalier one but a wanton one. Such 


types of persons allow themselves to be 
under the impression that the long arm 
of the law cannot touch them inasmuch 


as there can be no proof of the sole- 
mnization of the second marriage. 

(Para 33) 

Cases Referred: Chronological Paras 

AIR 1979 SC 713: 1979 Cri LJ 652 

f ; 13, 19, 20 

ATR 1979 SC 848:1979 Cri LJ 849 20 

1973 Mah LJ 310 28 

AIR 1971 SC 1153: 1971 Cri LJ 939 24 

AIR 1968 SC 647 28 

AIR 1966 SC 6814:1966 Cri LJ 472 

13, 24 

ATR 1965 SC 1564: 1965 (2) Cri aa oe 


1901 AC 495:85 LT 289: 50 WR ee 
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was being performed 
in the house of accused who was relat- 


1981 
A. C. Agarwal and Smt. -Anita A, 
Agarwal, for Appellant; Ulhas Kerkar 


for A. V. Savant (for Nos. 1 and 2), for . 


Respondents; B. S. . Deshmukh, Public 
Prosecutor, for the- State. 


JUDGMENT :— This is an 
filed by the original complainant, the 
first wife, challenging the order of ac- 
quittal dated May 28, 1979 passed by 
the learned Judicial Magistrate, First 


Class, Baramati, acquitting both the 
respondents for having committed of- 
fences punishable under Section 494 
read with Section 109 of the Indian 
Penal Code in Criminal Case No. 834 
of 1976. 

2. The appeal raises a question of 
considerable importance affecting a 


large section of the Indian Society, that 
is, members of the Scheduled Castes 
who have chosen to convert themselves 
into the Buddhist faith. It involves a 
question of recognition in law of the 
customary form of marriage different 
from the form of marriage generally 
recognised under the Hindu Law. 


2-A. ` Since this appeal involves 
recognition of a different: form of mar- 
riage widely followed and’ recognised 
amongst the members of the Buddhist 
community (converted from Scheduled 
Castes), it is necessary to refer to the 
averments in the complaint of the com- 
plainant as to what form of marriage 


is followed in their community to 
which parties admittedly belong to. 
The complainant in her complaint, 


Exh. 1, filed in the court of the learned 
Judicial Magistrate, First Class, Bara- 
mati, on July 22, 1976, states as fol- 
lows :— 


“The complainant and the accused 
belong to Buddhist religion. Amongst 
their community belonging to Buddhist 
religion, the form of marriage is as fol- 
lows :— 5 


The bride and the bridegroom after 
taking their bath and after wearing new 
clothes are brought to the marriage 
hall. In the marriage hall the photo- 
graphs of Lord Buddha and Dr. Baba- 
saheb Ambedkar are placed on a chair. 
and those photographs are worshipped 
and garlanded by them. Thereafter, both 
the bride and bridegroom stand with 
folded hands before these two photo- 
graphs and after respectfully bowing 
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to these. photographs recite the follow- . 
ing :— 

“aga Tey THOTT. k ies 
aay gay Nea, AAT AIA ` 
weft.” 


Thereafter, sacred ceremonial mantras, 
i.e “Hiera: are recited. The bride 
and bridegroom garland each-other and _ 
take oath to the effect that as wife 
and husband they will henceforth con- 
duct towards each other happily: that 
they shall conduct their family rela- 
tions with happiness. After this oath is 
taken, the people who are present in 
the marriage hall shower flowers on 
the bride and bridegroom and there- 
after the betel leaves and betel nuts 
are distributed amongst the guests and 
the band is played.” 


3. In para 2 of the complaint, com- 
plainant has stated that, according to 
this custom and rites of their caste and 
religion, she was married with accused 
No. 1 at. Baramati on August 18, 1971, 


_All the rites and ceremonies were fer- 


formed at the time of her marriage 
with accused No. 1 and thereafter the 
complainant went to the residence of 
her husband at Kambleshwar and con- 
tinued to stay there as his legally 
wedded wife. Accused No. 1 treated the 
complainant in a normal way fora 
few months. However, after 3 or 4 
months accused No. 1 started harassing, 
torturing and beating the complainant. 
He used to leave the complainant at 
her parent’s house for no reason and 
even began to suspect her fidelity. Ac- 
cused No. 1 gave notice dated June 14, 
1973 through one advocate Shri R. K, 
Patil. This notice was false and mis- 
chievous inasmuch: as it was stated in 
the notice that as per custom a divorce 
had taken place between the complainant 
and accused No. 1. In fact, there was no 
such customary divorce recognised in 
the community nor has such a divorce 
taken place between the complain- 
ant and accused No. 1. By reply dated 
20, 1973 (sic) through her Advocate Shri 
A. R. Pise, the complainant refuted the 
allegations in the notice under reply. 
As a result of this notice, accused No.1 
managed to persuade the complainant 
and again took her to his house. How- 
ever, after a couple of months accused 
No. 1 sent the complainant to her 
parents’ house again and gave a public 
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notice through his advocate Shri A. S, 
Lalgunkar in the Marathi daily known 
as “Vishal Sahyadri” on: March 18, 
1976 stating therein that accused No. -1 
had given a ‘customary divorce to the 


complainant. The complainant further 
averred in her 
tal relationship -as. husbarid and 


wife’ between accused No. 1 and herself 


_ —&at-no point of time ‘was terminated’ in 


_this manner by such a public ` notice, 
` As there was no divorce between the 
‘complainant and “accused: No. 1, the re- 


lationship’ between them: as husband and ; 


wife continued. The complainant there- 
after through her advocate Shri G. T, 
Godbole issued a notice dated January 
20. 1976 to accused No. 1 demanding 
maintenance as ‘he neglected and refus- 
ed to maintain her. 


4. “The: complainant ‘further stated in 
the said complaint that while her mar- 
riage : with accused No, 1 was sub- 
sisting, he again married: with accused 
No. 2. Accused No. 2 was related to 
accused No. 1 and she knew that the 
marriage with accused No. 1 and. the 
complainant was subsisting on the date 
of the second marriage. ‘However, both 
these accused Nos. 1 and 2 in spite of 
the subsisting, marriage between ~the 


complainant and accused No. 1. 
got married on July 30, 1976 at 
Kambleshwar.. The. complainant has 
further stated in her. complaint that 


she had heard that accused No. 1 was, 
going to marry accused No. 2 and, 
therefore she had issued a notice dated 
July 10, 1976 to- accused: No.1 asking 
him not to marry with accused No. 2. 
However, that notice was returned as 
‘refused’ and is part of.,the- record in 
this case. i 


5. At the end of the CODIA: the 
complainant has cited a number of wit- 
nesses including three advocates ` and 
three other’. witnesses ie. her father 
P. W.2 Anandrao ` Raghunath Sona- 
wane, P. W. 3 Mohan Shankar Ahi- 
wale and P. W. 4 Tukaram Dashrath 
Jagtap. In the complaint, the complain- 
ant therefore prayed that accused 
Nos. 1 and 2 having committed offences 
punishable under Section: 434 read ‘with 
Section 109 of the Indian Penal Code 
be dealt with according to law. 

.6. The earned trial Magistrate 
framed charges against both the accus- 
ed on February 7, 1979 for having com- 
mitted offences punishable under Sec- 
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tion 494 read. with: Section -109 of -thea 
Indian Penal’ Code. To these charges 
both'-the accused pleaded not’ guilty- 
‘and: from the ‘examination - under: Sec- 
tion 313 of _the: Code of Criminal Proce- 
dure, 1973 “it would. appear that they 


complaint. that _mari--~abjured their guilt altogéther- and - their 


defence: is one of total denial, 


. ein the trial Court the complainant 
Pioi ar herself. in -support of the 
complaint, Apart from producing two 
documents, ie. the wedding- invitation 
card and the marriage extract from the 
Gram Panchayat, Kambleshwar, Taluka 
Baramati, District Pune regarding the 
marriage of accused No. 1 with accused 
No. 2. she also examined her father, 
P. W. 2 Anandrao Raghunath Sona- 
wane, P. W. 3 Mohan Shankar Ahiwale, 
and P. W. 4 Tukaram Dashrath Jagtap. 
The certificate issued by the Sarpanch 
of the Gram Panchayat at. Kamblesh- 
war, Taluka Baramati, District Pune is 
to the effect that, ; 

“Shri Jayant Mahadeo Jagtap, resi- 
dent of Kambleshwar, has married one 
Hemlata daughter of Jayant Sitaram 
Thorat. One Manik ` Bhiva Kumbhar 
has given this information.” 

8. The testimony of the complainant 
Baby is in terms of-her complaint filed 
by her:in the trial Court: According ‘to 
her evidence, she: had’ married accused - 
No. 1 according to Buddhist customary 
form of marriage as well as according 
to Buddhist .rites and religion, Since 
both she and ‘accused No. 1: belonged 
to the Buddhist caste and religion’ in 
her deposition she stated the customary 
form of marriage amongst the Buddhist 
community and she further stated that > 
a pandal (wedding hall) is erected and 
photographs of Lord Buddha and Dr, 
Babasaheb Ambedkar were placed on a 
chair. These photographs are worshipp- 
ed and thereafter oath is taken by the 


‘bridal couple by reciting, “JSI, TOM 
weethr e TTY THAM, aay TOT 
vafa.’ After this 
oath is taken, the bridal v couple gar-' 


land each other. After ‘giving this evi- 
dence of the form of marriage which 
was celebrated in 1971 in which year 


she got married with accused No. 1, 
she further gave evidence again in 
terms of her complaint of her living 


with her husband and spoke about the’ 
harassment, torture and beating meted 
out to her by accused No, 1, She -flat-. 
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ly denied -having given any customary 
divorce to’ accused No. 1. and, in any. 
case, it was_not-recognised by the :com- 
munity: to which. the: parties. belonged, 
She also further. deposed. that. she con- 
tinued to be-the legally wedded wife 
of accused No. 1 .and her marriage 
subsisted with accused No. 1 when ac- 
cused No. 1 performed the. second 
_Marriage with accused- No., 2. She has 
admitted that she was not present at 
the time of second marriage of ac- 
cused No. 1. However, she and her 
father had received information about 
the factum of the second marriage from 
P.'W. 3- Mohan Shankar Ahiwale and 
P. W. 4 Tukaram‘ Dashrath Jagtap who 
were in -fact eye witnesses: to this 
second marriage between accused No ‘1 
and accused No. 2 which was celebrated 
according. to the customary form of 
Buddhist marriages. In the cross-ex- 
amination she’ had- denied that as she 
was not given any maintenance by ac- 
cused No. 1, she filed this false com- 
plaint. Her own Marathi version is as 
follows :— 


“oe are Ae Ba ang ai Wer stent: 


met wo a a 


amà ae ag” 


In other words, the PEE is ihat 
a false case was filed against accused 
No. 1 by the first, wife as accused No. 1 
was not giving any, maintenance . to 
the complainant nor taking her to the 
matrimonial home of her husband. At 
this stage, it may be pertinent to re- 
member that this suggestion is of con- 
siderable importance inasmuch as im- 
plicit in the suggestion is the admission 
of accused No. 1- that even on the date 
of cross-examination, the first marriage 
with the complainant was - subsisting 
and therefore his entire case that he 
had given a. customary- divorce to the 
complainant is devoid of any merit or 
substance whatsoever: This evidence 
was sufficient for the learned trial 
Magistrate to come to the conclusion 
that the marriage between, the com- 
plainant and’ accused No. 1 was 
sisting on:the date of the second marri- 
age. . i seh g 


. 9. Petitioner complainant has also 


examined her father, P. W. No. t 
Anandrao Raghunath Sonawane, who 


has given ‘evidence regarding the nature 
and the form and -ceremonies ofa 
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Buddhist marriage when. accused No..1 
got married to his daughter, the com- 
plainant. He. has also stated that about 
seven :years.prior to giving of evidence, 
the:.marriage. between: his daughter, the 
complainant,. and accused No.1 was 
solemnized. at : Baramati as per Bud- 
dhist rites and religion. He has describ- 
ed the ceremonies by saying that, “We 
put the: photographs of Lord Buddha 
and Dr, Babasaheb Ambedkar on a chair 
and we garland the photographs and then 


utter the words, “Jaq Ay mifa, 
aa aig aeara, aay mog mfa.” 


After describing. briefly this form of mar- 
riage, he narrates the history of his dau- 
ghter having gone to- the matrimonial 
home of her husband accused No. 1 and 
as to how she was tortured and harass- 
ed by him.’ He also speaks of exchange 
of notices between accused No. 1 and 
his daughter’ regarding the so-called 
alleged customary divorce given’ by ac- 
cused ‘No: 1. He also speaks of print- 
ing of wedding cards of the marriage 
of his daughter with accused No. 1. He 
says that he was the one who had gone 
to Kambleshwar and had brought the 
extract of the registration of the marri- 
age of accused No. with accused 
No. 2 from the Gram  Panchavat at 
Kambleshwar referred ‘to above. 


10. It is true that this witness, the 
father of the complainant, was not 
present at the time of the second 


marriage of accused No. 1 with accus- 
ed No. 2. and his evidence would be of 
no assistance to prove that in: fact the 
second marriage had taken place. His 
evidence is however important toa 
certain ‘extent as he speaks of the cus- 
tomary form of marriage and cere- 


_monies which are` normally performed 


by persons converted to the Buddhist 
faith and, as referred to above, he has 
testified -regarding the torture, . harass- 
ment and beating of his daughter, ac- 
cused No. 1 sending: her back to his 
home ‘and his having applied for and 
produced the extract of the second 
marriage’: from the Gram Panchayat 
Office -at Kambleshwar regarding. the 
marriage ‘of accused No. 1 with accus- 
ed No. 2. In the cross-examination of 
this witness it was suggested that the 
relations between. accused No. 1 and 
himself were strained. He denied the 
suggestion that the -invitation card of 
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‘the second: marriage was. printed. by. 


him: It:is also suggested that the- wit-` 


; nesses who have deposed against accused 
Nos. 1-and 2 were related to him. The 


last suggestion was that he had filed. 


this false complaint against accused 
‘No. 1 and accused No. 2° as accused 
No. 1 has not provided maintenance to 
his. daughter. This suggestion is of 
course denied by the father but, as 
stated above, implicit in this suggestion 
is- the. fact that the marriage. between 
accused No. 1 and the complainant was 
still subsisting even on the date of the 


cross-examination, i.e. much after the 
second’ marriage had taken place. 
“11L. The appellant complainant has 


_also examined P. W. 3 Mohan Shankar 
Ahiwale. This witness has deposed 
that hé knew both the complainant and 
accused No. 1, that their marriage was 
performed 7 or 8 years ago and they 
were all Buddhists. He also speaks of 
the form of Buddhist marriages and 
repeats what was stated by the com- 
Plainant and her father that the photo- 
graphs of Lord Buddha and late Dr. 
Babasaheb 


chair, they garland them and then 
worship them. The three sentences 
referred to above (are recited. The 


bridal couple garland each other and 
then. ‘take oath as. per the Buddhist 
rites and ceremonies. . He has stated 
further in his évidence that a pandal 
(wedding hall) was erected before the 
house of accused No. 1. People were 
gathered for witnessing the marriage. 
It. was performed in his presence. He 
further stated that the second marriage 
was also performed according to Bud- 
dhist form of marriages. Accused 
No. 2 was also known to him and many. 
people’ known to him were present at 
the time of the second. marriage. Then, 
on the next day he informed the father 
of the complainant about the factum of 
the second marriage of accused No. 1 
with ‘accused No. 2. The last, sentence 
in examination-in-chief of this witness 
is. of immense importance in this case 
and it will be adverted to when we 


examine the finding of the trial Magis-. 
trate and in the original Marathi ver- 
. sion it is to this effect :— . 


“The people of both _ sides are 
lated to me.” 
Im other words. what he conveys is 
that ` both the complainant and the 
bridegroom - were related to him. In the 


re- 
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cross-examination it is brought out that 
he had no ` invitation to’ attend this 
marriage. He was not able to say as to 
wherefrom’ the Buddhist priest and the 
band -were brought. He also states that 
he has a house and agricultural land at 
Somantha and he ‘had gone as a quest 
to Kambleshwar as he has’ relations 
there. He denied the suggestion that he 
has given false evidence at the instance | 
of the father of the complainant. He” 
also ‘stated’ that. even after the second 
marriage between’. accused Nos. 1 and 2, 
he continued his visits to Kambleshwar, 


12. The appellant- complainant also 
examined P. W: 4 Thukaram Dashrath 
Jagtap. He also stated that complainant 
and, accused No. 1 were known to him 
and -belonged to Buddhist caste. Accus- 
ed No. 1 and complainant were married , 
according to the Buddhist form ọf 
marriage,- about 7/8 years ago. On the 
day of the second’ marriage, that is, on 
July. 30, 1976 he had gone to Kamble- 
shwar and he saw the wedding be-. 
tween accused Nos, 1 and 2 being per- 
formed according. to Buddhist-- customary 
rites and ceremonies. He informed the 
father of the complainant on the. next 
day about the second marriage of ac- 
cused No. 1 with accused No. 2. Even 
after the second marriage of accused 
Nos. 1 and 2, he always used to go to 
Kambleshwar since his uncle lives there 
and he used to see that accused Nos. 1 
and 2 were residing: together as hus- 
band and wife at Kambleshwar. In the 
cross-examination he has stated that he 
was not advising people from the vil- 
lages’ about court ‘work. He admitted 
that complainant and her father Anand-. 
rao were related to him. Complainant’s 
father was a cousin ‘brother to him. He 
had seen the wedding between accused 
No. 1 and accused No. 2 being per- 
formed at Kambleshwar but he did not 
inquire’ as to from which place the 
band which played was brought over 
there. There were a number of people 
who were known to him present at the 
wedding. According to him, the Bud- 
dhist priest was from Pune. He gave a 
further admission that he had no súm- 


‘mons from the Court to remain present 


in the Court to give evidence but he 
was asked by the father of: the com- 
plainant to give evidence.. He denied 
the suggestion that no miarriage was 
performed’ between accused ‘Nos, 1 and 
2 and that he is giving false evidence 


` 
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at the instance of the ‘father of the 
complainant: 


: 13. All ‘this evidence was TE 
by the trial Magistrate. He did not ac- 
cept the documentary evidence, that is, 
the extract from the Register of Marri- 
ages from the Gram Panchayat at 
Kambleshwar and, in my opinion, right- 
ly so since neither the informant Manik 
Bhiwa Kumbhar who gave the informa- 
tion was examined in the trial Court 
nor was the Sarpanch of the Gram 
Panchayat at Kambleshwar examined, 
to explain on what basis he made an 
entry of the second marriage in the 
Register of Marriages of the Gram 
Panchayat at Kambleshwar. The learn- 
ed trial Magistrate was also right in 
not relying upon the marriage invita- 
tion card produced by the father of the 
complainant. It is alleged that the said 
invitation card was printed in Phaltan 
in Shivashakti Press, which is only 14 
miles away from Baramati and if that 
were so, it is not understood why the 
complainant could not examine the 
printer or owner of the Press. It was 
not difficult for the complainant to have 
the summons issued to the owner or 
the printer of the Shivashakti Press. 
Both the documents were not relied 
upon since they were not proved. As 
to whether they have any further rel- 
evance for deciding this appeal will 
be adverted to later on. The learned 
trial Magistrate further examined the 
oral evidence and came to the conclu- 
sion that these two witnesses P. W. 3 
Mohan Shankar Ahiwale and P. W. 4 
Tukaram Dashrath Jagtap were related 
to the complainant and that they were 
not invited for the marriage ceremony 
and as such they were got-up witnesses 
ànd. therefore their evidence could not 
be believed. He referred to certain au- 
thorities cited by the learned advocate 
for the accused, one of which is Gopal 
Lal v. State of Rajasthan reported in 
AIR 1979 SC 713 and ultimately gave 
his finding. The finding is as follows :— 


“But in the. present case the parties 
are Buddhists and their marriages are 
performed according to their custom. 
and since the ceremonies of marriage 
according to their -custom are not prov- 
ed the marriage cannot be said to be 
solemnized and in . that -case . Section 
494 of I. F. C. will not be. attracted.” 
Again, after relying upon . certain ob- 
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servations in Kanwal Ram v. Himachal 
Pradesh Administration reported in ATR 
1966 SC 614 he further observed: | 

“Their Lordships held the same point 
of performing of ‘ceremonies according 
to law and custom of the parties and 
there will be no effect even though on 
admission of the accused that he has 
married secondly unless and until cere- 
monies which are performed at the 
time of the second marriage are fully 
proved.” (Emphasis supplied). 

14. The learned trial Magistrate in 
effect held that parties were Buddhists 
and marriages are performed according 
to their customs and since the cere- 
monies of marriage according to their 
customs are not proved, the marriage 
cannot be said to be solemnized and in 
that case, Section 494 of the Indian 
Penal Code will not be attracted. The 
substratum of the judgment of the trial 
Magistrate is that because he did not 
accept the evidence adduced by the 
complainant, he could not hold that the 
marriage was performed according to 
the customary rites and ceremonies of 
marriage prevalent according to Bud- 
dhist caste and religion. The conclusion 


to which he reached therefore was 
that though he accepted that it was 
established by the prosecution that 


marriages are performed according to 
customary ceremonies among Buddhists, 
however, since the ceremonies of mar- 


riage according to their custom 
were not proved, it could not be said 
that the marriage between accused 


No, 1 and accused No. 2 was solemniz- 
ed according to their custom. 


15. It is those findings and conclu- 
sions which are assailed by the com- 
Plainant’s learned counsel Mrs. Aggar- 
wal. Both Mrs. Aggarwal and Shri Ker- 
kar, learned counsel appearing for accus- 
ed No. 1, husband have taken me through 
the entire evidence on the record. The 
original Marathi depositions were also 
read minutely because the English ren- 
dering of this deposition does not re- 
flect the Marathi depositions correctly 
and in many places, sentences are mis- 
sing, for example, in- the evidence of 
P. W. 3 Mohan Shankar Ahiwale, the 
last sentence in Marathi reads like this: 
“That people on both sides.. (meaning 
thereby from side of the complainant 
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as well as accused) are related to me.” 
That sentence is missing in the Eng- 
lish rendering of the evidence of 
P. W. 3. 

16. Mrs. Aggarwal has further sub- 
mitted that if the depositions of all the 
four witnesses together with the aver- 
ments in the complaint are read very 
carefully, one thing which emerges and 
which is unchallenged by the defence 
is that the customary form of marriage 
which has been pleaded by the com- 
` plainant in her complaint has been con- 
sistently followed in the community to 
which parties belong. The complainant 
and her father have deposed to such 
customary form of marriage in details. 
Even accused has not denied that he as 
well as the complainant and accused 
No. 2 belonged to Buddhist community 
or caste and 
chosen to describe themselves). It is 
also not in dispute that complainant, ac- 
cused No. 1 and accused No. 2 had al- 
ready converted themselves into Bud- 
dhist faith much prior to their marriages 
both in the year 1971 and in the year 
1976 when the second marriage is al- 
leged to have taken place. The wit- 
nesses also deposed that they belonged 
to Buddhist community or caste and 
religion and all of them agree on one 
point, as contended by the learned 
counsel on both the sides, that they have 
been performing Buddhist ceremonies 
of marriages as distinct from Hindu 
marriages for past number of years. 
The learned counsel next contended that 
if the evidence of all these four wit- 
nesses is read together, it cannot be 
said that P. W. 3 Mohan Shankar Ahi- 
wale and P. W. 4 Tukaram Dashrath 
Jagtan are in any sense partisan witnes- 
ses. The learned trial Magistrate has 
described them as got-up witnesses for 
wholly unjustifiable reasons. It is true 
that the learned trial Magistrate has 
misread the evidence of P. W. 3 Mohan 
Shankar Ahiwale. The last sentence in 
his examination-in-chief is of consider- 
able importance inasmuch as he contends 
that he was related to both the sides 
and there is no cross-examination on this 
point. There was therefore, no reason 
why he should have deposed against the 
accused persons if both the parties were 
related to him. Nothing is brought out 
in the cross-examination as to why he 
should depose in such a manner against 
accused No. 1. He has denied the sug- 
gestion that he was giving false evidence 
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at the instance of the father of the com- 
plainant but it is not suggested to him 
in the cross-examination as to why he 
was prompted to give false evidence 
against accused No. I. It may be ob- 
served that his place of residence where 
he owns a house and land is only a mile 
away from the place of marriage. He 
also gives reasons why he happened to 
be in that village on that day. He says 
that because he had relatives in the vil- 
lage, he had gone there and he has 
continued to visit that place even after 
the marriage. It is inexplicable as to 
why this witness cannot be said to be a 
credible and truthful witness. Whether 
he was invited for the: wedding or not 
is of no consequence at all. A wedding 
in a village is not such a formal affair 
as a city wedding, It is also well known 
that in second marriages, no invitations 
are issued. If the witness visits a place 
of his relations which jis only one mile 
away and comes to know that a wed- 
ding was being performed in the house 
of accused No. 1 who was related to 
him, there is nothing surprising in his 
waiting for a while and watching the 
marriage ceremony. But the fact that 
he is related to both sides, as stated 
above, is of some importance and I am 
unable to persuade myself to hold that 
this witness is a got-up witness. To call 
a witness who is related to both sides 
as a got-up witness is not only to mis- 
read the evidence, but in my opinion, 
to read into evidence something which 
is not there. The appreciation of evi- 
dence by the Magistrate is faulty and 
reflects complete non-application of 
mind. 


17. An impression is created by the 
trial Magistrate that somehow he wanted 
to disbelieve this witness. This infir- 
mity and  non-application of mind in 
the appreciation of the evidence is 
equally applicable to his appreciation 
of the evidence of P. W. 4, Tukaram 
Dashrath Jagtap. This witness has also 
stated that both the accused are known 
to him, that they belong to Buddhist 
easte and religion, that earlier marriage 
between accused No. 1 and the com- 
plainant was performed according to 
Buddhist ceremonies though he admits 
in cross-examination that he is related 
as a cousin brother to complainant’s 
father Anandrao. He also stated that 
he had known both the parties. If the 
evidence of this witness is also read 
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very carefully, it only means that this 
witness also hails from the same vil- 
lage and had known both parties. He 
also deposed about the earlier marriage 
between accused No. 1 and complainant 
which was performed according to Bud- 
dhist rites and religion. He has further 
stated that even after the date of 
second marriage, he has visited Kam- 
bleshwar and he has been seeing accus- 
ed No. 1 and accused No. 2 who were 
staying together after the marriage as 
husband and wife. Though he was sub- 
jected to cross-examination, in my opi- 
nion, he has given very natural evidence 
and has not tried to exaggerate things. 
He admitted that he did not know 
wherefrom the band and the Buddhist 
priest were brought for the purpose of 
the marriage ceremony. But he is asked 
certain questions in the cross-examina- 
tion which go to establish that such a 
marriage ‘ceremony had taken place. 
For example, he was asked in cross-ex- 
amination the place where the marriage 
took place and he answered in cross- 
examination, ‘Accused No. 1 got married 
to accused No, 2 in front of the house 
of accused No. 1.” He also gives the 
names of the people who had met him 
at the marriage ceremony. He also 
states that one Govindrao Thombare 
from Kambleshwar is his uncle and there 
is only a river flowing between the 
house of his uncle and of accused No. 1. 
On reading his evidence closely and 
examining it, it is still difficult to find 
how this evidence can be tainted as 
evidence of a got-up witness. Both the 
witnesses have not, as stated above, 
tried to exaggerate things at all. In 
fact, if we read the contents of the 
complaint very closely, it was possible 
for the complainant and these two wit- 
nesses to exaggerate the evidence or at 
least to bring the deposition in line 
with the contents of the complaint. For 
example, complainant has stated in the 
complaint that she knew that accused 
No. 1 was going to marry accused No. 2 
and four days prior to the marriage she 
had sent a registered notice to accused 
No. 1 which was returned as “refused”. 
This notice which is refused is part of 
the record. If the complainant wanted 
to exaggerate the evidence, she could 
have easily stated that because she knew 
that the marriage was going ‘to take 


place, she had sent these witnesses to- 
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find out whether the marriage was per- 
formed or not. 


18. However, having stated so in the 
complaint, neither the complainant nor 
her two witnesses deposed to this fact 
and therefore, I have no hesitation ia 
accepting the evidence of the complain- 
ant and these two witnesses regard- 
ing the factum of the celebration of 
the marriage between accused Nos. 1 
and 2 according to Buddhist customary 
form and caste or religion having taken 
place on July 30, 1976 while the first 
marriage between accused No. 1 and the 
complainant was still subsisting in the 
eye of law. As stated above, this was 
implicit in the suggestions put by the 
accused to complainant and her father 
that because accused No. 1 was not 
providing maintenance to the complain- 
ant, they had filed this false complaint 
against accused No. 1. The evidence of 
four witnesses is sufficient to sustain 
a finding regarding the factum of the 
second marriage having taken place on 
the date alleged by the complainant 
However, since the prosecution has 
chosen to bring the documentary evi- 
dence on the record, the nature of that 
evidence must be examined. The learn- 
ed trial Magistrate, as observed earlier, 
has not believed the two documents; one 
is the wedding invitation card of the 
wedding between accused No. 1 and ac- 
cused No. 2 which is alleged to have | 
been printed at Shivashakti Press at 
Phaltan, which is 6 miles away from 
the place of marriage. The learned trial 
Magistrate was right in holding that the 
contents of this document were not prov- 
ed by examining the owner of the Shi- 
vashakti Press or. its printer. This evi- 
dence, by itself, would not advance the 
case of the complainant and I must make 
it clear that I am not taking into con- 
sideration either this document, the 
wedding invitation card, Exh. 12 or the 
other document which is the extract of 
the Register of Marriages from Gram 
Panchayat at Kambleshwar, Exh. 49. 
One Manik Bhiwa Kumbhar is alleged 
to have given the information of the 
second marriage to the Sarpanch of the 
Gram Panchayat at Kambleshwar and 
the extract was issued by the Gram 
Sevak. Though it is a public document 
and it can be proved by secondary evi- 
dence, the learned trial Magistrate at- 
tached no weight to that document and 
rightly so, in my opinion, since the pro- 
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secution had not -chosen to make -it 
clear as to who this person was and 
what interest he had in giving this in- 
formation to the Sarpanch of the Gram 
Panchayat at Kambleshwar. In any 
case, the prosecution has not given any 
evidence as to why neither of these 
witnesses were examined. I am, there- 
fore, not taking into consideration these 
two documents. 


19. The question that falls for con- 
sideration is as to whether even with- 
out taking into consideration these two 
documents, the oral testimony is or is 
not sufficient to prove the actual 
ceremonies which were performed ac- 
cording to Buddhist customary form of 
marriages. As stated above in the com- 
plaint, the complainant has elaborately 
stated what these customary ceremonies 
of Buddhist marriages are. The father 
of the complainant Anandrao has also 
corroborated his daughter by stating 
what these customary ceremonies are. 
The other two witnesses have also de- 
posed to the same ceremonies and it is 
also not disputed before me by accused 
that these are not the ceremonies 
of marriage which are performed 
amongst the Buddhist community. The 
learned trial Magistrate has referred to 
some of the decisions of the Supreme 
Court and: the most important, in my 
opinion, which has some bearing on the 
facts of this case is Gopal Lal v. State 
of Rajasthan reported in AIR 1979 SC 
713. After referring to the case of 
Bhaurao v. State of Maharashtra report- 
ed in AIR 1965 SC 1564, Fazal Ali, J. 
who spoke for the Court, observed as 
follows (at p. 1565) :— 


“Section 17 provides that any marriage 
between two Hindus solemnized after 
the commencement of the Act is void if 
at the date of such marriage either party 
had: a husband or wife living and that 
the provisions of Sections 494 and 495 
I. P. C. ‘shall apply accordingly. The 
marriage between two Hindus is void 
in view of Section 17 if two conditions 
are satisfied: (i) the marriage is solem- 
nized after the commencement of the 
Act: (ii) at the date of such marriage. 
either party had a spouse living. If the 
marriage which took place between the 
appellant and Kamlabai in - February 
1962 cannot be said to be ‘solemnized’, 
that marriage will not be void by virtue 
of Section 17 of the Actand S. 494, 
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L P. C.: will not. apply to such parties 
to the marriage as had a spouse. living.” 
_ The word ‘solemnize’ means in connec- 
tion with a marriage, ‘to celebrate the 
marriage with proper ceremonies and in 
due form’, according to the Shorter Ox- 
ford Dictionary. It follows, therefore, 
that unless the marriage is ‘celebrated 
or performed with proper- ceremonies 


-and in due form’ it cannot be said to 


be ‘solemnized’. It is therefore essen- 
tial, for the purpose of Section 17 -of 
the Act that the marriage. to which Sec- 
tion 494 I. P. C. applies should have 
been celebrated with proper ceremonies 
and in due form”, 

i 19A. Before we proceed further, it is 
important to remember that both the. 
parties belonged to Buddhist community 
and are covered under Section 2 of the 
Hindu Marriage Act, 1955. Section 2 
of the said -Act in terms states that “the 
Act is made applicable to any person 
who are Hindus, Buddhists, Jains or 
Sikhs by religion.” It applies not onlv 
to Hindus but also to persons who profess 
Jain, Sikh or Buddhist religion. The 
persons who profess any of these re- 
ligions are governed by the wide pro- 
visions of Section 2 of this Act. As 
stated above, it cannot be doubted in 
the facts and circumstances of this case 
that complainant and accused Nos. 1 and 
2 have been Buddhists even prior: to 
the date of the marriage. It is nobody’s 
case that they have converted themselves 
to Buddhism after their marriage. In 
fact no arguments have been advanced 
in the lower court as well as in this 
court that the marriage in question was 
not performed according to the provi- ` 


‘sions of Section 7 (2) of the Hindu Mar- 


riage Act, 1955. Section 7 of the Hindu 
Marriage Act lays down as follows :— 

“Section 7. (1) A Hindu marriage 
may be solemnized in accordance with 
the customary rites and ceremonies -of 
either party thereto. 

(2) Where such rites and ceremonies 
include the ‘Saptapadi’ (that is, the 
taking of seven steps by the bridegroom 
and the bride jointly before the sacred 
fire), the marriage becomes complete 
and binding when the seventh step is 
taken.” i f 
According to the provisions of sub-sec- 
tion (1) of S. 7 of the Act, any marri- 
age, and a Hindu marriage will also in- ` 
clude a Buddhist marriage, which may 
be celebrated according to customary 
If these-rites, cus~ 
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tom and ceremonies include’ performance - 


of ‘Saptapadi’ or ‘Laja Homa’, then the 
provisions of sub-section (2) of Section 7 
of the Act would be attracted. The 
learned counsel for the accused -has not 
argued and could: not argue that cere- 
monies of marriagé according to Bud- 
dhist community, caste and religion: in- 
cluded ` performance of ‘Saptapadi’ and 
‘Laja Homa, and therefore, in absence 
of performance of these ceremonies, the 
marriage cannot be said to have been 
properly solemnized. That has not been 
the case either in the trial court or-in 
this court. 


20. The only question therefore that 
has to be considered is whether the neces- 
sary customary ceremonies were per- 
formed which were required to be per- 
formed by people belonging to Buddhist 
religion. At this stage, it may be 
necessary to refer. to the observations 
of His Lordship Fazal Ali, J. in the case 
of Gopal Lal v. State of Rajasthan re- 
ported in AIR 1979 SC 713 (supra). 
where the facts were similar to the facts 
of the present case, inasmuch as the 
parties belonged to Teli community. and 
were governed by custom and the essen- 
tial ceremonies of the marriage were 
according to custom (1) that the husband 
should take a pitcher full of water from 
the head of the prospective wife; (2) 
that the wife should wear chura by the 
husband. It was not argued in that case 
that customary rites and ceremonies in- 
cluded ‘Saptapadi’ and ‘Lajja Homa.’ In 
the facts of that case it was held that 
the second marriage between accused 
Gopal Lal and his second wife Kamla- 
bai was a valid marriage according to 
the custom prevalent in the Teli com- 
munity and that this being so, the vali- 
dity of the first marriage not being dis- 
puted, Section 494 I. P. C. applied and 
the appellant in that case was held to 
have committed bigamy as contemplated 
under Section 494 I. P. C. In this case 
also it is not disputed that the parties 
belong to Buddhist community or caste 
or religion. According to the evidence 
on record all the witnesses have deposed 
and the complainant had pleaded in her 
complaint and has also elaborately de- 
posed as to what are the ceremonies of 
marriage which are to be performed by 
the people belonging to Buddhist com- 
munity or caste or religion. I have ai- 
ready stated that I cannot persuade my- 


self to accept the reasons given .by. the 
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learned: trial Magistrate. for discarding 
the evidence ‘of the two witnesses, P. W. 
3 Mohan Shankar and P. W. 4 Tukaram. 
Dashrath Jagtap. . I ‘have also observed 
earlier that this is a case not only of 
misreading the- evidence but also one 
reflecting non-application of mind by 
the learned trial Magistrate. If all the 
evidence on the record excluding two 
documents is accepted, then the test ap- 
plied by Fazal Ali, J. in another case, 
that is, in Lingari Obulamma v. Ven- 
kata Reddy reported in AIR 1979 SC 848 
could be applied to this-case. ‘Further, 
for proving an offence punishable under 
Section 494 of the Indian Penal Code, 
the learned Judge laid down that the 
following ingredients must be proved:-~ 


_(@) that the complainant had been 
‘married to the accused; a 

(ii) that the accused contracted a 
second marriage while the first marri- 
age was still subsisting: 


(iii) that both the marriages were 
valid and strictly according to law gov- 
erning the parties. - 


21, There can be no doubt that in 
the facts of this case, as observed earliér, 
the first marriage of the complainant 
with accused No. 1 was performed ac- 
cording to customary ceremonies pre- 
vailing in their community, that the 
Marriage was subsisting on the date of 


the second marriage and the second 
Marriage was also valid and strictly 
according to the customary ceremonies 


of marriage this 


community. 


22. The next question which arises 
for consideration is whether these cus- 
tomary ceremonies and rites referred 
to by the parties can be said to have 
the force of law, If it is established 
that there is a different custom which 
admits any different form of marriage, 
then such different rites and ceremonies 
will have to be established by the com- 
plainant before she can claim that her 
spouse is guilty of the offence under 
Section 494 of the Indian Penal Code. 
As I have observed earlier. the com- 


recognized amongst 


‘plainant and her witnesses have estab- 


lished beyond doubt that this form: of 
ceremonies of marriage is different and 
is recognized by- custom in this varticu- 
lar community to which _ she helongs. 
‘Custom’: has been defined in Section 3 
(a) of the -Hindu Marriane Act which .is 
as follows:—. - 
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“The expressions ‘custom’ and ‘usage’ 
signify any rule which, having been 
continuously and uniformly observed for 
a long time, has obtained the force of 
law among Hindus in any local area, 
tribe. community, group or family: 

Provided that the rule is certain and 
not unreasonable or opposed to public 
policy: and : 

Provided further that in the case of 

a rule applicable only to á family it 
has not been discontinued by the fam- 
ily.” 
In other words, in order that the rites 
and ceremonies of marriage could be 
regarded as customary, they must stand 
the test of time and force of law with- 
out discontinuance at any point of time. 
It is also observed in Hindu Law by 
Mulla in Section 437 as follows :— 

“Tf the community to which the par- 
ties belong has modified by long estab- 
lished usage the ceremonies prescribed 
by the Shastras and has adopted new 
forms and new conventions, they must 
be recognised by the courts. But the 
essential requisite for recognition of 
such a custom is that it must be suf- 
ficiently ancient and definite, and the 
members of the caste or sub-caste or 
family must recognise it as ` obligatory. 
It should not be left to the will of the 
caste or sub-caste to alter it at their 
will and pleasure, for the essence of 
custom or usage is that it is an ancient 
one recognised and adopted by the caste 
and has certainty about it. The vali- 
dity of a marriage has to be tested and 
determined in accordance with the pro- 
visions of the law governing the par- 
ties and not in accordance with the rules 
laid down by any association or a so- 
ciety. If the caste hasbeen able to estab- 


lish its usage regulating the form and 


the requisites of a valid marriage, such 
a usage being transcendant law is 
obligatorv and it is binding not only 
upon the parties but also on the Courts, 
who are bound to recognise and give 
effect to the usage.” (Emphasis sup- 
plied.) 

23. In this case, as has been observed 
in the earlier part of the judgment, that 
the complainant and her witnesses have 
clearly established the custom and cere- 
monies of a marriage adopted in the 
community to which the parties belong. 
The learned counsel appearing for ac- 
cused No. 1, Shri Kerkar, has contended 
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that the rites and ceremonies adopted 
by this community cannot be described 
to be ancient and therefore, customary. 
It is true that persons belonging to 
Buddhist community were converted to 
the Buddhist faith from the Scheduled 
Caste community (that is, from Mahar 
community in this case) sometime in the 
year 1956, but this court can take a 
judicial notice that during the last 25 
years a different form of marriage has 
been devised and adopted by these Bud- 
dhists or those who were converted from 
the scheduled caste to Buddhist faith at 
least in this part of the country. This 
different form of marriage is not only 
adopted but has been recognised as of 
a valid marriage amongst these people. 
Thousands of marriages are solemnized 
in this new form and according to these 
customary rites and ceremonies of mar- 
riage. It is not the case of either of 
the parties that any other rites or cere- 
monies of marriage are performed 
amongst people belonging to this com- 
munity. No argument is advanced be- 
fore this court that ‘Saptapadi’ and 
‘Lajja Homa’ were ever part of their 
Marriage rites and ceremonies in the 
community, to which the parties belong. 
As ‘Saptapadi’ and ‘Laja Homa’ were 
not parts of the rites and cere- 
monies of the marriage, the only ques- 
tion is whether the ceremonies which 
have been proved by evidence on re- 
cord in this case are the rites and cere- 
Monies according to custom of either 
or both the parties. As observed earlier, 
there is no dispute that these rites 
and ceremonies are the only ones ad- 
opted and followed uniformly amongst 
the members of this community for 
more than last 25 years. The refusal 
to recognise the solemnization of such 
ceremonies of marriage as a valid and 
legal marriage will visit these people 
with untold miseries of grave social 
consequences. It is true as observed by 
Mulla in section 437 in his book on 
Hindu Law that, “in order that the 
rites and ceremonies of marriage could 
be regarded as customary, they must 
stand the test of time and force of law 
without discontinuance at any point of 
time.” These tests have been establish- 
ed by cogent evidence in this case, 


However, over the last 25 years several 
forms of marriages aimed at simplicity 
and economy have been adopted by dif- 
ferent sects of Hindus, As indicated 
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above, according to Section 2 of the 
Hindu Marriage Act, 1955, "Hindw in- 
cludes persons converted to Buddhism 
and since the customary rites and cere- 
monies amongst this community have 
been what the witnesses have described 
them to be, it is not possible for this 
court to put the validity of these forms 
of marriages in the strait-jacket 
either of ‘Saptapadi’ and ‘Lajia Homa’ 
or of this custom not being ancient 
within the meaning of Section 7 (2) read 
with Section 3 (a) of the Hindu Marriage 
Act, 1955. 

24. The Supreme Court in several 
cases, that is, Bhaurao Lokhande v. 
State of Maharashtra, AIR 1965 SC 1564; 
Kanwal Ram v. Himachal Pradesh Ad- 
ministration, AIR 1966 SC 614 and 
Priya Bala Ghosh v. S. C. Ghosh, AIR 
1971 SC 1153, emphasized the need of 
strict proof that the marriage has been 
solemnized in accordance with the cus- 
tomary rites and ceremonies of the par- 
ties in order to constitute a valid legal 
marriage. It was also held that these 
marriages were not valid according to 
the law applicable to the parties. All 
these decisions emphasized the principle 
that in a prosecution for bigamy, the 
second marriage has to be proved as a 
fact and it must also be proved that 
the necessary ceremonies and rites had 
been performed. In a bigamy case, 
second marriage as a fact, that is to 
say, the rites and ceremonies constitut- 
ing it must be proved. As stated earlier, 
it has not been argued by the 
counsel for the accused that ‘Saptapadi’ 
and ‘Lajja Homa’ are the essential 
rites for a marriage according to law 
governing the parties and, therefore, 
the fact that these two essential cere- 
monies are not performed is not rel- 
evant at all. As observed earlier, the 
complainant’s case has been that the 
second as well as the first marriage has 
been solemnized in accordance with the 
customary rites and ceremonies of the 
parties, that is, of Buddhist community. 


25. The question that has to be an- 
swered in this case is whether these rites 
and ceremonies which have been con- 
sistently followed for more than 25 
years amongst this community and have 
been uniformly observed and have not 
suffered any discontinuance at any 
point of time can- be. said to be the 
customary rites and ceremonies for 
solemnization of a valid legal marriage 
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amongst the members of the Buddhist 
community. 

26. Tt is not possible for this Court 
to hold that, in spite of consistent and 
uniform observance of ceremonies of 
marriage as deposed to by the witnesses 
in this case and such rites and cere- 
monies not having suffered any discon- 
tinuance at any point of time are not 
entitled to be recognised as customary 
rites and ceremonies recognized amongst 
this community. It is also not pos- 
sible to hold that the marriage in ques- 
tion though solemnized with the inten- 
tion of entering into a solemn matrimony 
is likely to suffer from severe consequ- 
ences affecting the marital status of the 
couple as well as the legitimacy and 
the course of succession of their child- 
Ten because there was no invocation 
before fire or ‘Saptapadi’ was not per- 
formed. If a different and new form 
or variation in the ceremonies. and rites 
of marriage are adopted by a particular 
community, the law has to take cogni- 
zance of the same at some point of time 
and accord them recognition in the eye 
of law. If the courts refuse to recog- 
mise such forms of marriages it will 
bring, as stated earlier, untold miseries 
to the members of this community. 


27, At this stage, it will be of some 
interest to make reference to the recom- 
mendations of the Maharashtra State 
Law Commission’s Ninth Report on 
“Some aspects of the Hindu Marriage 
Act, 1955”. The Commission had re- 
corded the views of scholars and per- 
sons all over the State familiar with 
these problems. One spokesman of the 
Buddhist community who deposed before 
the Commission was Shri R. S. Gavai, 
Chairman of the Maharashtra State 
Legislative Council. The Commission 
had made special efforts to find out the 
rites and ceremonies prevailing among 
the Buddhist community constituting a 
valid marriage. At the request of the 
Commission, Shri R. S. Gavai, Chair- 
man of the Maharashtra State Legisla- 
tive Council had submitted a note which 
is annexed as Annexure ‘D’ to the said 
report regarding the form of marriage 
followed from the year 1956 i.e. from 
the date, of conversion to Bhuddhism. 


‘According to him, this form which has 


been normally followed by the neo- 
Buddhists represented a simple and 
solemn ceremony of marriage adopted 
by the neo-Buddhists from the year 1956. 


According: .to this. Annéxure ‘D’ the said 
customary. form: of valid marriage and 
recognised amongst neo-Buddhists has 
been described. as follows :— . 
©  - ANNEXURE ‘D’ 
An extract from the note submitted by 
Shri R. S. Gayai, Chairman of the Maha- 
rashtra ‘Legislative Council, Bombay. 
«According to custom of.neo- 
Buddists, .the bride and bridegroom, by 
folded hands in front of the photos of 
Dr. Babasaheb Ambedkar and the Lord 
Buddha in the presence of all assembled 
guests, pray “Trisaran”, ‘“Panchashila”. 
At the end of the panchasheela the word 
‘Sadhu’, ‘Sadhu’. ‘Sadhu’ is thricely 
uttered. After this, the bride and bride- 
groom offer garlands to each other and 
the persons who witness the marriage 
ceremony shower flowers on them. 
Later on, the bridegroom and bride take 
the oath in the presence of the assembl- 
ed guests. The words uttered by them 
are as under :— 
(See below) 

This is the simple procedure adopted by 
the Buddhists in Maharashtra: 
This other aspect of the simplicity of 
the form of marriage in neo-Buddhist 
community can be viewed as under :— 

(1) The marriage ceremony is per- 
formed even by the Upasaka, who is a 
common man devoted to the duties of 
Upasaka. There is no such condition 
that the marriage should be performed 
by the Bhikku or Monk only. 

(2) At the time of marriage cere- 
mony the bride and bridegroom should 


(ay AeA aac 
(2): anaana 

(2) afafaa trans beat 
(4): aafaa teat 


(is) Teorey naia 
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wear a- simple white dress. -No ‘special - 
garments or ornaments’. are necessary. ` 
(3) The marriage is treated as com- 
pleted after the oath taking.” ` 
28. The refusal to recognize such 


form of martiage which is, in this case. 
fully proved in. accordance with these 


‘rites and ceremonies would cause great 


hardships to the members of this com- 
munity. In spite of the decision of this 
Court in Shakuntala v. Nilkanth re- 
ported in 1973 Mah LJ 310, I am in- 
clined to hold that as far as this case 
is concerned, the complainant and 
her witnesses have established satisfac- 
torily the different customary ceremo- 
nies. prevalent amongst this community 
and which are also recognized by the 
entire community as constituting solem- 
nization of a valid marriage. The deci- 
sion in Shakuntala’s case (supra) by this 
Court (Coram: Masodkar, J.) need not 
detain us for the simple reason that it 
is well established that a decision of 
the Court is only an authority to what 
it actually decides and it must be read 
in the context of the facts of that case. 
The Supreme Court in State of Orissa v. 
‘Sudhansu Sekhar Misra AIR 1968 SC 
647 referred with approval to the well- 
known passage of Earl of Halsbury in 
Quinn v. Leathem, 1901 AC 495, which 
is to the following effect :— 

EEEN that every judgment must 
be read as applicable to the particular 
facts proved, or assumed to be proved, 
since the generality of the expressions 
which may be found there are not in- 
tended to be expositions of the whole 


Duties of the bridegroom 


I will honour my wife. 

I will not disrespect my wife. 

I will not do a bad thing and will refrain 
from doing the same.. 

Iwill keep my wife bappy by giving the 
necessary things of life. 

I will treat my wife as equal in daya of 
happiness and prosperity. 


Duties of the bride | 


(2). gfe were art 
(3) aefgarfesara 
(3) afinn 


Y) ania agemane . 
(4) aara gif ren qear finery 


I will take care of ing family memberg. 

I will show courtesy to my family members, 

I will not do a bed thing and - I will Totrain 
from doing the same, 

I will-protect my house ‘by all: means. : 

I will do my, household’ wo rks with due | care 
and curiosity, . 
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law,.but governed and qualified by the 
particular facts of the -case in which 
such expressions are to be found. The 
other is that a case is only an authority 
for what it actually decides. K 


In Shakuntala’s case, admittedly accused 
No. 1 in spite of the subsistence of the 
first marriage on the date of the second 
marriage had again married according 
to Buddhist customary form of mar- 
riage. The most important distinguish- 
ing feature between the facts of that 
case and the facts in the present case 
was that admittedly both Neelkanth 
and Shakuntala were not Buddhists on 
the date of the second marriage and they 
were converted to Buddhist faith after 


the marriage in question had taken 
place. Till their so-called marriage, 
they had belonged to the Scheduled 


caste, In the context of those facts, the 
learned Judge held that “marriage 
among Hindus was still a ‘sanskar’ and 
‘sacrament’ and the spiritual union of 
two souls” and because neither of them, 
Neelkanth or Shakuntala, were Bud- 
dhists at the time of the second marriage, 
the holy invocation before the fire and 
Saptapadhi are the minimum requisites 
for the solemnisation of the Hindu mar- 
riage.” However, what was observed by 
Masodkar, J. thereafter is of some im- 
portance in this case. The learned 
Judge goes on to say that unless there 
is. a different custom which admits of 
any different form of marriage under 
the Hindu Law, the rites and ceremonies 
will have to be established by the com- 
plainant before any claim is made that 
the spouse is guilty of an offence puni- 
shable under Section 494 of the Indian 
Penal Code. The learned Judge further 
observed that, “To be a custom with- 
in the meaning of the Act, the rule must 
have hardened into law by continuous 
and uniform observation for a long time. 
It must be certain, reasonable and in 
keeping with public policy. . Only be- 
cause such marriages i e. according to 
Buddhist rites are taking place in the 
wake of social and religious convulsions, 
the Courts cannot be asked to hold that. 
that should be treated as a rule having 
the force of custom or usage. contemplat- 
ed by the Hindu Marriage Act. The 
provisions of Section. 2, Hindu Marriage 
Act themselves show that Buddhists are 
treated as a class different from Hindus 
and therefore, Jf . the. parties had . not 
converted themselves ‘into Buddhism ` ‘at’ 
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the time of marriage: and there is’ no’ 


Jayant 


. proof that the Buddhist form of marriage 


was recognised as a custom in the par- 
ticular caste to which the parties be-- 
long their marriage according to’ Bud- 
dhist rites cannot be treated as a valid 
marriage on the ground that the term 
‘Hindu’ in the Hidu Marriage Act in- 
cludes Buddhist and therefore for the 
purposes. of the Act even a Buddhist 
form of marriage should be treated ‘as 
a valid one. The fact that such mar- 
riages are taking place for the last 10 


‘to 15 years is not enough. Nor can it 


be contended that the. exodus from 
Hindu into Buddhist religion should be 
taken note of and therefore it should be 
held that Buddhist rites were looked 
upon as part of Hindu rites and that 
does achieve a status of custom or usage 
for purposes of marriage.” 


29. As I have observed earlier, in 
that case the parties were still Hindus 
and had not converted themselves into 
Buddhism at the date of the second mar- 
riage. Now 25 years have passed since 
the members of the Buddhist community 
have been consistently following the 
ceremonies of marriage referred to 
above. 


30. The accused has gone to the trial 
on the basis that this customary form 
of marriage is recognised in the com- 
munity to which he and complainant 
and accused No. 2 belong and the only 
question was whether the complainant 
has successfully proved the solemniza~- 
tion of the marriage according to this 
customary form of marriage. As I have 
come to the conclusion that the com- 
plainant has successfully proved this 
customarv form of marriage; this ap- 
peal will have to be allowed and accus- 
ed will have to be convicted and sen- 
tenced for having committed offences 
punishable under Section 494 read with 
Section 109 of the Indian Penal Code. 


31. Before I come to the question of 
sentence, at this stage, I may refer to 
certain .recommendations made by. the 
Maharashtra State Law Commission in 
its Ninth Report on “Some aspects of 
the Hindu Marriage Act, 1955”. One 
such aspect relates to the amendment 
of Section 7 of the Hindu Marriage Act, 
1955. Section 7 of the Hindu Marriage 
Act, 1955 is already quoted above and 
with reference to that section. the Com- 
mission’ had recommended certain sim- 
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plification of ceremonies of marriage 
amongst the Hindus as well as Buddhist 
community. As several ceremonial 
forms are adopted by different sections 
of the Hindu community in this State, 
it was specifically pointed out that some 
of the marriages solemnized in sucn 
forms were not recognised by the courts 
as valid marriages in the absence of 
performance of essential ceremonies of 
‘Saptapadi’ and ‘Lajja Homa.’ In con- 
Sequence such marriages have been held 
void and the husbands escape punish- 
ment for the offence of bigamy under 
Section 494 of the Indian Penal Code. 
In view of the unusual importance of 
the question and its ramifications on the 
allied social institutions, the Commis- 
sion felt it proper to examine the two 
questions posed in the suggestions, name- 
ly, whether forms and ceremonies of a 
valid Hindu marriage could be simpli- 
fied and whether the offence of bigamy 
under Section 494 of the Indian Penal 
Code could be made cognizable offence 
so that assistance of the official inves- 
tigating machinery would be easily 
available to bring the offender to book. 
One of the suggestions made in the re- 
port of the Law Commission was with 
regard to the amendments to be made in 
the Hindu Marriage Act. The amend- 
ment was suggested in the following sec- 
tions :-— . 

“Section 7A (1). Notwithstanding 
anything contained in Section 7, a 
Hindu marriage may also be solemnized 
in the presence of relatives, friends or 
other persons in any one of the follow- 
ing manners :— i 

(af Each party to the marriage mak- 
ing a solemn declaration in the langu- 
age understood by the parties that each 
takes the other to be his wife or, as 
the case may be, her husband, and each 
party to the marriage garlanding the 
other. 

(b) By performance of any appropriate 
ceremony prevalent in the community to 
which either party to the marriage be- 
longs. 3 
(2) Notwithstanding anything con- 
tained in Section 7, but subject to the 
other vrovisions of the Act, any mar- 
riage solemnized in the manner provided 
in sub-section (1) at any time before 
the commencement of the Hindu Mar- 
riage (Maharashtra Amendment) Act 
APRIRE EA , shall be deemed to have 
been, with effect on and from the date 
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of the solemnization of such marriage, 
good and valid in law.” 
Recommendations were made that the 
solemnization of marriages in the form 
mentioned in clause (a) or in accordance 
with the ceremonies prevalent in the 
community as mentioned in clause (b) 
of sub-section (1) of the proposed Sec- 
tion does not lay any emphasis on ‘cus- 
tom’ and emphasis which is so inherent 
in Section 7 of the Act. The emphasis 
in the proposed new section is on inten- 
tion to enter into matrimony, that is, 
on substance, and not so much on form. 
The Commission further stated in its 
report that those who wish to follow 
the customary rites and ceremonies for 
solemnization of marriages can certain- 
ly do so as Section 7 of the Act which 
lays down such rites and ceremonies 
very necessary for solemnization of mar- 
riages, is not intended to be touched. 
But those who desire to solemnize mar- 
riages in simpler and prevalent. forms 
not necessarily founded on custom, 
will now be able to do so. The mar- 
riage so solemnized would be compara- 
tively much easy to prove in a court of 
law as the custom which often poses a 
serious problem for proof would not 
come in the way of such marriages. 
The Commission stated that the propos- 
ed new Section 7A would be a step in 
the right direction to legalise the sim- 
pler and economic forms of marriages 
prevalent in different sections coming 
under the Hindu fold. 

32. It is to be hoped that the Gov- 
ernment of Maharashtra will give an- 
xious consideration to the report for 
amendment of Section 7 of the Hindu 
Marriage Act, 1955 and take up the 
issue with the Government of India. It 
is needless to state that at present in 
the rural areas, when husband marries 
second time, the first wife is never pre- 
sent and it is always difficult for her 
to prove the second marriage and her 
life becomes miserable as a result of 
the second marriage of her husband. 


The husband can escape liability because ` 


there is no evidence of ‘Saptapadi’ and 
‘Lajja Homa’ being performed. Again 
if these ceremonies are dispensed with 
in a particular community according to 
custom prevalent, the proof of custom 
becomes difficult to such wife who is 
already put in unfortunate circumstances 
because of the second marriage of her 
husband. The first wife is visited by 
untold miseries. It is to be hoped that 
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the Government of Maharashtra will 
give its anxious consideration to the 
report and to the proposed amendments 
in Section 7 of the Hindu Marriage Act, 
1955. and take necessary steps in this 
direction. 


33. As far as the question of sentence 
is concerned, I have heard both, the 
learned Counsel on both the sides as 
well as the learned public prosecutor 
Shri Deshmukh. Once the offence of 
bigamy is proved, the court cannot take 
a lenient view regarding the sentence. 
Tn this country specially in this part of 
the country, it is not infrequent that 
the husband marries second time and 
leaves the first wife to her fate to lead 
a life of untold miseries for the rest 
of her life. No sympathy can be shown 
to such persons and therefore, in this 
case looking to the circumstances that 
_ with full knowledge on the part of ac- 
cused No. 1 that his first marriage was 
subsisting, he issued notice and public 
notice through newspapers that a cus- 
tomary divorce had been given. How- 
ever, during the trial in the suggestions 
put to the first wife and her father, as 
indicated above, it was implicit that the 
first marriage of accused No. 1 was 
subsisting. The attitude of such persons 
who marry the second time is not only 
a cavalier one but a wanton one. Such 
types of persons allow themselves to be 
under the impression that the long arm 
of the law cannot touch them inas- 
much as there can be no proof of the 
solemnization of the second marriage. 
As has been held in this case, the com- 
plainant has successfully proved the 
solemnization of the second marriage 
between accused No.1 and accused 
No. 2. hence this court cannot take a 
lenient view on the question of sent- 
ence. This luxury of marrying a second 
wife at the cost of the first wife must 
be dealt with sternly. 


34. I, therefore, allow the appeal of 
the complainant -and sentence ac- 
cused No. 1 to suffer rigorous imprison- 
ment for two years and to pay fine of 
Rs. 1,000/- in default to suffer rigorous 
imprisonment for six months. So far as 
accused No. 2 is concerned, she had 
known at the time that the marriage 

of accused No. 1 with complainant was 
© subsisting. I, therefore, convict accused 
No. 2 for having abetted accused No. 1 
in committing the offence punishable 
under Section -494 read with Section 
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109 of the Indian Penal Code and sent- 
ence her to simple imprisonment for 
day and to pay a fine of Rs. 1,000/- in 
default to suffer further rigorous im- 
prisonment for three months. Accused 
No. 1 to surrender to his bail bond 
within a period of one week. If the 
amount of fine is paid by accused No.1 
and accused No. 2, an amount of Ru- 
pees 1,500/- should be paid to the first 
wife, that is the appellant/ complainant 
in this case. 

35. A copy of this judgment is di- 
rected to be forwarded to the Govern- 
ment of Maharashtra, Law and Judi- 
ciary Department, for consideration. 
The Government of Maharashtra should 
persuade the Government of India to 
introduce necessary amendments to the 
Hindu Marriage Act, 1955 as suggested 
by the Maharashtra State Law Com- 
mission in its Ninth Report on “Some 
aspects of the Hindu Marriage Act. 
1955” since the issues affecting millions 
of people involving their family, social 
life and legitimacy of their children are 
involved. 

Appeal allowed. 
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M/s. Road Transport Corporation and 
others, Appellants v. M/s. Kirloskar 
Brothers Ltd. and others, Respondents. 

First Appeal No. 811 of 1971, D/- 
10-4-1980. aa 

(A) Carriers Act (3 of 1865), Sec. 8 
— Loss of goods caused by neglect of 
defendant common carrier — Defen- 
dant is liable notwithstanding anything 
contained in terms and conditions in 
consignment note. (Para 9) 

(B) Carriers Act (3 of 1865), Sec. 9 
— Suit for damages for short delivery 
against common carrier — Plaintiff 
need not prove negligence, 

The plaintiff is absolutely free from 
the burden of proving that short deli- 
very or non-delivery or damages caused 
in consequence thereof were owing to 
any negligence or criminal act on the 
part of the defendant. All that the 
plaintiff has to prove in a case of short 
delivery or non-delivery is the factum 
of loss by way of short delivery or 
non-delivery. The presumption of negli- 
gence on the part of the defendant be- 
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‘ing rebuttable presumption, it is for the. 


common- carrier-defendant to rebut 
such a presumption and if. that is not 
done satisfactorily the suit has to be 
decreed. (Para 9) 


(C) Contract Act (9 of 1872), Sections 
10; 2 (b) and 28 — Consignment note 
passed by common carrier but signed 


neither by consignor nor consignee — 
Condition restricting jurisdiction to one 
out of two courts having concurrent 


jurisdiction — Whether binding on con- 
signor and .consignee, (Civil P. œŒ. 
(1908), S. 21). ` 


In order that terms or conditions on, 


the overleaf ofa consignment note 
passed by common carrier be binding 
on the consignor or consignee and in 
order that it should operate as special 
contract between the consignor or con- 
signee on the one hand and the car- 
rier on the other hand, the consign- 
ment note must be signed by. the con- 
Signor and consignee and constitute 
a contractual document or at least 
must be identified as an integral 
part of the contractual document. In 
cases of unsigned consignment notes 
containig clauses limiting the liability 
of the carriers as well as excluding the 
jurisdiction of certain courts and re- 
stricting it to specific court only. such 
clauses or terms or conditions must be 
brought to the notice of the consignor 
of the goods. If such terms and condi- 
tions are not brought to the notice 
specifically and adeqately then the con- 
signor or consignee would not be bound 
by these terms and it would be open 
for them to file a suit in any competent 
court having jurisdiction other than 
one mentioned in the clauses excluding 
jurisdiction of other courts. When more 
than one court have concurrent jur- 
isdiction to try a suit, in order to ex- 
clude jurisdiction of one court such 
condition required explicit warning. It 
must be brought to the notice before 
hand and preferably printed in red ink 
or pointing by a hand in the red ink 
on the face of the document. In the 
present case no sufficient and adequate 
notice was given to the consignor or 
consignee by. the carrier of the term 
_excluding the jurisdiction of the Sangli 
Court and restricting it to the Calcutta 
Court alone and therefore it was not 
binding on the plaintiffs i.e. the con- 
signees in this case. It was therefore, 
open to the plaintiffs to have its claim 
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instituted and. settled in any .one out 
of the.two or more competent courts 


having. territorial jurisdiction in. respect 
of the subject matter in dispute. AIR 
1977 Bom 299 and AIR 1979 Bom 69, 
Disting; English Case law discussed. 


ek ~ (Para 46) 
Caseg Referred : Chronological. Paras 
AIR 1979 Bom 69 26, 42, 51I 


AIR 1979- Orissa 126 50 
AIR 1977 Bom 299 26, 30; 41, 51 
(1977) 3 AH ER 498: (1977) 3 WLR 90; 


Levision v. Patent Steam Carpet 
Cleaning Co. Ltd. : 47 
AIR 1971 SC 740 , 26 


(1971) 1 All ER 686: (1971) 2 WLR a 
(1971) 2 QB 163, Thornton v. Shoe Lane 
Parking 45 
AIR 1968 Andh Pra 330 - 49 
(1964) 1 All ER 430: (1964) 1 WLR 125, 
McCutcheon v. David MacBrayne Ltd: 
AIR 1959 Mad 227 Bs 
(1956) 2 All ER 121: (1956) 1 WLR. 461, 
Spurling Ltd.. v. Bradshaw .. 43 
(1949) 1 All ER 127: (1949) 1 KB 532, 
Olley v. Marlborough Court Par. 

. 45 

(1940) 1 KB 532: (1940). 1 All ay oe 
162 LT 169, Chapelton v. Barry UDC 
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(1877) 36 LT 540: 46 LJ QB 768, Parkar 
v. South Eastern Rly. Co.. . 382 
M: P. Vashi, for Appellants; M. R: 
Kotwal, for Respondents. , 
BHONSALE, J.:— This appeal is 
preferred by original defendants chal- 


lenging the judgment and decree pass- 
ed by the learned Civil Judge, Senior 
Division, Sangli, decreeing the plain- 
tiffs suit for recovery of the amount 
of Rs. 16,252.06/- together with, in- 
terest at 6% per annum from the date 
of the suit till the date of realisation 
and also awarding the costs of the suit 
from the defendants. ; 

2. The facts leading to the filing of 
the suit by the plaintiffs in the trial 
court are aS under: 

Plaintiff No. 1 is a well known manu- 
facturer of farm machinery and pumps 
in India and -plaintiff No. 2 is an Insu- 
rance Company registered under the 
Indian Companies Act. The defendants i in- 
ter alia carry on business of transporting 
for hire, goods in their vehicles from 
one place to another all over the coun- 
try and are common carriers within the 
meaning of, Carriere Act HI of 1865.. 


1981 ` 


One National Pipes and Tubes Co. 
Ltd., at Calcutta was instructed ` by 
Plaintiff No.-1 to supply high-ténsile 
brass rods of various descriptions, sizes, 
quantities and values mentioned in the 
various orders placed by the Plaintiffs 
in the said company. Plaintiff No. 1 
. also instructed the said National Pipes 
and Tubes Co. Ltd., to send the said 
goods by road from Calcutta through 
the defendants who were the common 
carriers. Accordingly the said National 
Pipes and Tubes Co. Ltd., entrusted 


the contracted rods of the total value >: 


of Rs. 1,05,030.22 to the defendants in 
May and June, 1967. .Along with the 
said goods three challans of various 
dates were handed over to the defen- 
dants. There is no dispute regarding 
the defendants -having received these 
challans from the said National Tubes 
and Pipes Co. Ltd. The plaintiffs’ fur- 


ther case is that the defendants did 
carry the rods entrusted by the said 
Company in order to deliver them -to 


the plaintiffs at Kirloskarwadi. How- 
ever, defendants ultimately short deli- 
vered to the plaintiffs the said rods and 
therefore, plaintiff No. 1 addressed a 
notice in writing dated July, 5, 1967 
setting out the price of the short deli- 
vered goods to the defendants. The 
plaintiffs further stated in their plaint 
that. defendants were requested either 
to deliver the balance of the goods 
short delivered or to pay the sum of 
Rs. 29.033.46 plus proportionate freight 
and other incidental charges to the first 
plaintiff. It seems that defendants there- 
after delivered part of the goods which 
were short delivered to plaintiff No. 1. 
However, even defendants had admitted 
that in all 53 rods were short deliver- 
ed to vlaintiff No. 1. All these goods 
were already insured by plaintiff No.1 
with plaintiff No. 2. Plaintiff No.2 are 
the insurers of the aforesaid consign- 
ment. The amount of Rs. 16,252.06 was 
the value of the short delivered con- 
signment of goods and therefore, plain- 
tiff No. 1 asked plaintiff No. 2 to . pay 
the amount which plaintiff No. -2 did 
pay and thereafter plaintiff No. 1 had 
passed in favour of plaintiff No. 2 a 
letter of subrogation dated February 
17, 1968. Plaintiff No. 2 has thus step- 
ped into the shoes of plaintiff No. las 
a result of the document i..e, the letter 
of subrogation and ‘therefore, plaintiff 


No. 2 will be entitled to be reimbursed . 


to the extent of the damage caused 
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due to the short delivery of the 53 rods 
on account of the ‘négligence of the de- 
fendants: Both ‘the: plaintiffs, therefore, 
are jointly and severally entitled to 
recover a sum of Rs. 16,252.06 ‘from 
the defendants. .It was further stated in 
the plaint that under the aforesaid 
contract the defendants contracted to 
deliver the goods at Kirloskarwadi, and 
therefore, the cause of action had arisen 
within the jurisdiction of Sangli Court. 
The plaintiffs, therefore, prayed that 
defendants be directed to pay the. 
plaintiffs Rs. 16,252.06 with 6 per cent 
interest per annum till the realisation 
of the amount. 


3. The defendants not only contest- 
ed the plaintiffs’ suit on ‘merits but 
also challenged the letter’ of subroga- 
tion dated February 17, 1968. The de- 
fendants also maintained that National 
Pipes and Tubes Co. Ltd., was a neces- 
sary party to the suit. -The further 
defence of the defendants was that 
they had argeed to carry the goods as 
a public carrier subject to the terms 
and conditions printed overleaf of their 
consignment notes and the said terms 
and conditions are binding on’ all 
the parties ‘concerned. According to the 
defendants the goods were carried 
from Calcutta to ‘Indore and from 
Indore to Pune for onward transmission 
to Kirloskarwadi, the destination of the 
delivery of the goods. However, at 
Pune there was a theft and some rods 
were stolen. Therefore, the’ Branch 
Manger of the defendants’ at Pune filed 
a complaint at Pimpri Police Station 
on June 13, 1967 and as a result of the 
search by the police 75 rods were re- 
covered from the river where they 
were submerged. The defendant’s mana- 
ger got the rods released from the 
Court by the Courts order and ulti- 
mately delivered all the rods to the 
plaintiff No. 1. Even then 53 rods were 
short delivered of the total consign- 
ment. The defendant further denied 
that the goods were short delivered as 
a result of negligence on their part and 
that thev had taken all reasonable and 
proper precaution to protect the goods 
from the theft and therefore. the say 
of the defendants was that they were 
not liable for the alleged loss or ‘claim 
by the plaintiffs. They therefore. denied 
their liability for payment of -Rupees 
16,252.06 as..price of the short déliver- 
ed rods either to plaintiff No. 1 or to 
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plaintiff No. 2. Defendants also did not 
admit. the payment of the said amount 
by plaintiff No. 2 to plaintiff No. 1 and 
Stated that such a transaction of pay- 
ment was not binding on the defen- 
dants. It was denied that the letter of 
subrogation dated 17th February, 1968 
created or vested any title or interest 
in plaintiff No. 2. In view of the provi- 
sions of Section 8 of the Carriers Act 
it was further contended that the 
plaintiffs had no locus standi whatso- 
ever to claim the alleged loss and it 
was further the say of the defendants 
that the suit was based on a contract 
. which took place at Calcutta and the 
Court of the Joint Civil Judge, Senior 
Division, Sangli had no jurisdiction to 
entertain and try such a suit. The de- 
fendants further denied that any cause 
of action had arisen on February 17 
1968. The further say of the defen- 
dants was that the suit was time bar- 
red. In short the defendants denied 
their liability to pay the amount of Ru- 
pees 16,252.06 as price for short deli- 
very of the brass rods to plaintiff No. L 

4. On these pleadings the learned trial 
Judge framed as many as 10 issues. The 
learned trial Judge held that the said 
suit was not barred by non-joinder of 
National Pipes and Tube Company as 
a party. He further held ‘that the 
plaintiffs had proved that the short 
delivery of rods was caused due to the 
negligence on the part of the defen- 
dants or their servants or agents, and 
that they had not taken reasonable 
care and precaution to keep the goods 
in order to protect them from loss or 
damage. The learned trial Judge nega- 
tived the contention of the defendants 
that they were not liable for the loss 
in view of clause 5 and other clauses 
in the terms and conditions noted on 
the reverse of the consignment note 
Ex. 49. According to the learned trial 
Judge the subrogation of plaintiff Num- 
ber 2 in place of plaintiff No. 1 was 
legal and valid. The learned trial Judge 
held that the plaintiffs have success- 
tully proved the loss of goods and the 
Price of the short delivered rods. On 
issue No. 7 which has some significance 
in this appeal, the learned trial Judge 
held that the Court at Sangli had fur- 
isdiction to try the suit and therefore, 
in view of the findings recorded by 
him earlier he was pleased to decree 
the entire claim of the plaintiffs against 
the defendants and directed the defen- 
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dants to pay the amount of Rupees 
16,252.06/- paise by a judgment and 


decree dated August, 13th 1971 to the 
plaintiffs. It is against this judgment 
and decree that the above mentioned 
first appeal has been filed by the ori- 
ginal defendants. 


5. The learned counsel Shri Vashi, 
appearing for the defendants has raised 
two important contentions before us, 
First and the more important of the 
two contentions is that in view of the 
terms and conditions mentioned on the 
reverse of the consignment note Ex. 49, 
the Court of the Joint Civil Judge, 
Senior Division, Sangli had no (terri- 
torial) jurisdiction to try the suit and 
therefore, according to him, asaresult 
the decree passed by the said Court 
became a nullity against the defendants. 
The second submission is that the insu- 
rance policy which was taken out by 
plaintiff No. 1 on February 25, 1966 
and which was valid for a period of 
one year that is to say, up to Febru- 
ary 24, 1967 having expired prior to 
the date of the contract consignment. 


“neither plaintiff No. 2 could have been 


subrogated in place of plaintiff No. 1 
by letter of subrogation dated Febru- 
ary 17, 1968 nor did plaintiff No. 2 
have any locus standi to recover the 
amount by way of price of short deli- 
vered rods which plaintiff No.1 had 
alleged not to have receivéd, 


6. The second submission that plain- 
tiff No. 2 had no locus standi as the 
Policy taken out by plaintiff No. 1 with 
plaintiff No. 2 had expired on Febru- 
ary 24, 1967 is only to be stated to be 
rejected. Mr. Vashi further contended 
that admittedly the original insurance 
policy was not produced and only a 
certified copy thereof was produced 
in the record. The defendants did not 
give their consent to exhibit the certi- 
fied copy of the open General Insu- 
rance Policy taken by plaintiff No. 1 
from plaintiff No. 2, In the body of 
the insurance policy it was mentioned 
that it was to remain in force for a 
period of one year from February 25th 
1966. The policy has expired and there- 
fore was not in force from February 
24th 1967 onwards. The letter of sub- 
rogation dated February 17, 1968 by 
plaintiff No, I1 in - favour of plain- 
tiff No. 2 in consideration of plain- 
tiff No 2 having paid the suit claim in 
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full and final settlement in the name 
of plaintiff No. 1 for short delivery 
was not binding on the defendants and 
this letter of subrogation did not 
create any legal right in favour of de- 
fendant No. 2 to claim the suit amount, - 


7. As against these contentions, Mr, 
Kotwal appearing for both the plain- 
tiffs has made the following submis- 
sions : 


As far as plaintiff No. 2’s locus standi 
is concerned Shri Kotwal had relied 
on defendants’ consent to exhibit the 
said document ie. the certified copy of 
the open General Insurance Policy. As 
it was once exhibited it would have ta 
be accepted that plaintiff No. 1 had taken 
the policy. Nextly, Shri Kotwal fur- 
ther contended that defendants had not 
raised in the lower Court the point 
that Calcutta Court alone had jurisdic- 
tion to try the suit as per the last 
condition mentioned in the consign- 
ment note Ex. 49 and that the Sangli 
Court has no jurisdiction and at this 
late stage the defendants should not be 
allowed to raise this point for the first 
time. He further submitted that since 
it was the clause of ouster of the jur- 
isdiction of the Court -which tried the 
suit this clause was also not made 
known to the consignor or for that 
matter to consignee before entering 
into the contract and therefore ouster 
of jurisdiction cannot be treated as a 
matter of assumption or presumption. 
He further contended that the exemp- 
tion clause limiting the liability to the 
defendants which is to be found at the 
end of the consignment note Exh. 49 is 
unreasonable and oppressive. After 
taking into consideration all the cir- 
cumstances relevant in this case, such 
an exemption clause excluding the jur- 
isdiction of the Sangli Court should not 
be given effect to. In his submission 
the Court in considering the question 
of ouster of jurisdiction ought to look 
into the balance of convenience as well, 
and the ouster of the jurisdiction is not 
to be lightly assumed. His main sub- 
mission was that as the. suit has been 
decided on merits the trial Court’s 
finding as to jurisdiction is unassailable 
unless it is satisfactorily. shown that it 
has caused a failure of justice. 

8. Before we deal with these rival 
contentions of the learned Counsel, it is 
necessary to make brief reference to 
the admitted and undisputed facts in 
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this appeal. It is not disputed before 
us that plaintiff No. 1 placed various 
orders with the National Pipes and 
Tubes Co. Ltd., and had cont-acted to 
purchase from the said company the 
brass rods of the description and other 
particulars mentioned in those orders. 
It is also not disputed before us that 
plaintiff No. 1 having paid the entire 
amount of the goods consigned to them 
by the said National Tubes and Pipes 
Co. Ltd., and the said Company having 
entrusted these goods to defendants for 
being transported to  Kirloskarwadi, 
plaintiff No. 1 became the owner of 
these goods. It is also not disputed 
that out of the three consignments, in 
all 53 rods were not delivered by the 
defendants to plaintiff No. 1 and in 
fact defendants had admitted that they 
had failed to deliver these 53 rods to 
plaintiff No. 1. It is the contention of 
the plaintiffs that the short delivery 
of 53 rods was the result of gross 
negligence on the part of the defen- 
servants and agents and 
therefore, they are liable to make the 
loss good to the plaintiff No. 1. Plain- 
tiff No. 1 therefore, made claims 
against the defendants for a sum of 
Rs. 16,252.06/- being the value of the 
short delivered goods, Plaintiff No. 1 
demanded the said amount from plain- 
tiff No. 2 in view of the insurance 
policy taken out by them from plain- 
tiff No. 2 The entire amount having 
been paid by plaintiff No. 2 to plaintiff 
No. 1 the latter passed in favour of the 
former, a letter of subrogation dated 
February 17th 1968. 

.9. Once these facts are admitted, 
certain consequences follow and they 
may briefly be stated here. One of the 
terms in the consignment note (Ex, 49) 
was that the goods were transported 
subject to the terms and conditions 
mentioned on the overleaf and there- 
fore a vain attempt was made both in 
the trial Court and in this Court that 
the defendants were not liable as car- 
Tiers for the payment of compensation 
for the short delivery of goods. The 
trial Court has rightly come to the 
conclusion that under the mandatory 
provisions of Section 8 of the Carriers 
(Act OI) of 1865. every common car- 
rier shall be liable to the owner for 
loss or damage to any property caused 
by the negligence or fraud of defen- 
dants or their agents. notwithstanding 
anything contained in the terms and 
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conditions in Ex. 49, The lower .. Court 
_|was. also right in..-holding that . such 
condition : would’ :hot . exonerated. defen- 
dants: from liability for short . delivery 
of goods. and further finding. of . the 
trial Court thàt. 
Shri Gole, the. plaintiff's .witness that 
the suit. consignment to defendants for 
being: transported : ‘from :Calcutta to 
Kirloskarwadi was subject to the terms 
and conditions .printed overleaf of the 
consignment note would .also not assist 
the defendants to escape from their 
liability, is’ also unassailable. In fact 
the provisions of Section '9.of the said 
Act. are too unambiguous ‘to be empha- 
sised here and under these provisions 
the plaintiff No. 1:'is absolutely free 
from the burden of proving that short 
delivery or non-delivery or damages 
caused in’ consequence thereof were 
owing to any -negligence or criminal 
act an the part of the defendants. All 
that the plaintiff-has to prove in such a 
case of short delivery or non-delivery 


is the factum of loss by way of short ` 


delivery or-non delivery. The presump- 
tion ‘of negligence on the part of the 
defendants being rebuttable presump- 
tion, it is for the common carriers- 
defendants in this case, to rebut such a 
presumption: and if that is not done 
satisfactorily the suit has to be de- 
creed. The lability of carriers is not 
that of a.mere bailee. It has been held 
that ‘such a liability is on the part of 
the defendants and the liability of an 
insurer is that of risk. Therefore. the 
best. of the efforts on the part of the 
defendants will not assist them in their 
defence in the case if there is a short 
delivery or non delivery of the consign- 
ment in question. . 

10. Once it is held that there was 
short delivery on the part of the de- 
fendants, then if follows that the defen- 
dants` are liable to make good for such 


a short delivery. This is also not. dis- 
puted before us by ‘Shri Vashi. the 
learned Counsel. . 

"IL Dealing with the second sub- 


mission on behalf of the’ defendants 
that. plaintiff No. 2 has no locus standi 
to claim recovery of the amount in 
this case inasmuch as the Insurance 
Policy taken ‘out by plaintiff No. 1. from 
plaintiff No. 2 had already . stood ex- 
pired on -February 
mission, is ‘only to 
jected." Tt appears from the record 
that originally defendant “No. 1: had not 


admission given þv: 


24, 1967. this sub- 
be stated to be. re- 
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‘the certified 
copy’ of the open Insurance Policy dated 
25-2-1966, taken by the -plaintiff No. 1 
from plaintiff. No. 2. Subsequently the 
defendants gave a. consent in writing 


on the list Exh 48 to exhibit the said — 


certified copy of the Insurance Policy 
and it was marked as Exh. 57. 

12. This Insurance Policy (Exh. 57), 
as ‘stated above, is issued at Kolhapur 
and it is dated February, 25, 1966. In 
the first column in the schedule it is 
mentioned that the party assured is 
M/s. Kirloskar Brothers Ltd., Kirloskar- 
wadi and in the last column the amount 
insured was shown for rupees three 
lakhs only. By this Insurance Policy 
the plaintiff No. 2 were bound to pay 
the damages on hardware materials and 
other goods of a heavy nature and it 
covered rail as well as road risk in- 
cluding non delivery. It : 
sub-column in terms that the policy 
was to be in force for a period of one 
year from 23rd February, 1966. Shri 
Vashi relied upon the said paragraph 
of the Exh. 57- to argue that as the 
Insurance policy has come to an end 


` òn Feb. 22. 1967, plaintiff No. 2 had no 


locus standi to claim recovery of the 
amount for short delivery of the con- 
signment goods. However, Shri Patel. 
who was serving as a law officer with 
plaintiff No. 2 at Head Office in 
Bombay has stated in evidence that 
plaintiff No. 1 had taken an open 
General’ Insurance Policy for Rupees 
three ‘lakhs from the plaintiff No. ? 
for the year 1966 - 1967. It was in 
force for the whole year 1967. Plaintiff 
No. 1 had preferred a claim in respect 
of the ‘said loss and plaintiff No. 2 
paid the sum to plaintiff No. 1. There 
is no challenge in the cross-examina- 
tion by the defendants to this statement 
that the Insurance Policy was to remain 
in force for full one year that is the 
whole of the year 1967. In view of this 
it must be held that the Insurance 
Policy taken out by plaintiff No. 1 was 
for the whole of the year 1967. 

13. The letter of subrogation Exh. 
58 passed by purchase officer of 
plaintiff No. 1 in favour of phu 
No. 2 reads as follows:— 

LETTER OF - SUBROGATION. 
To. 
The New ‘India Assurance 
_ Ltd. Bombay-]. 

In consideration of. your - paying to 

us the sum of -Rs;. 16,252.36/=; only: say 


bes 


was stated in - 


1881 -: 


‘Fifty Two and Paise “Thirty - Six 


delivery, ‘shortages and damages . under 
policy No.. 211510679 issued by you on 
the undermentioned goods, we herebv 
assin, transfer and abandon -to. you all 


our rights against the Railway Com- 
pany/Administration or other persons 
whatsoever, caused or arising ‘by. rea- 


son of the said damage. or loss and 
grant you full- power to take and use 
all lawful ways and means in your own 
name and.otherwise at your risk and 
expense to recover the said damage or 
loss and- we hereby subrogate to you 
the same right as we have in conse- 
quence of.or arising from. the said loss 
or damage. 


And we hereby mak and. acree 
to make,.and execute’ at your expense 
all such futher deeds, assignments .and 
documénts and ‘to render . you 
assistance as you may reasonably. re- 
‘quire for the purpose of. carrying out 
‘this agreement. 

, ås witness. we 
ith „February, . 1968. 
is For Kirloskar. Brothers Ltd, 

- : Purchase Officer, 
Toi - Signature of Consignees. 

_ ` (See Sch. below) 
14. In view of this letter of. 


sub- 
rogation Shri Gole who has been ex- 
amined on behalf of plaintiff No. 1 
‘has’ identified this documént “to have 


‘been’ signed. by Shri A. B. Tembe, 
“whose signature Shri Gole’ knows: It 
‘therefore, must be held that this letter 
-of subrogation has” been ` ‘properly prov- 
‘ed. Once it-is- held that the letter of 
subrogation is validly proved then the 
contention of Shri -Vashi is clearly 
without any foundation ‘that plaintiff 
No. 2 cannot enter into ‘the shoes” of 
‘plaintiff No. 1 for recovery of the suit 
‘amount. 


. 15. In view of the provisions of Sec- 
tion 69 of the Indian. Contract Act, it 
must be held that plaintiff No. 2, who 
Bale/Case No. 


Interest | Invoice No. 
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- only - 
in’ full’ settlement’ of. our claim for non-- 


such. 


set our - hands this 


‘ment or an integral part of the ` 
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bona fide. paid . this, amount: -to plaintiff 


-No. 1, is entitled ‘to be reimbursed by 


the defendants. There is. therefore no 
substance. in . the _argument. that plain- 
tiff No..2 is not entitled to claim re- 
covery of. the suit amount from the de- 
fendants: As the- ownership of goods 


- had. also passed in the plaintiff No. 1 


and plaintiff No. 1 had made full pay- 
ment including the freight charges to 
the defendants, plaintiff No: 1 alone 
was the owner of the suit goods which 
were short delivered. and plaintiff No: 2 
had paid the entire ‘amount for this 
short delivery. Plaintiff No. 2, there- 
fore, in view of the said letter of. sub- 
rogation Exh. 58 is unquestionably en- 
titled to recover the suit amount from 
the defendants. ° The ` defendants were 


therefore, rightly liable to ‘pay the suit 


‘claim. We therefore, reject the first 
‘submission of Shri Vashi ‘that plaintiff 
No. 2 had no locus standi’ to “recover 
the suit money from the defendants. 
.16. Coming“ to the more important 
point raised in this case by Shri Vashi 
that in view of the Exh 49, the con- 


signment note executed ‘by defendants. 
-it must’ be 
- ‘goods by common carrier’ (defendants) 


held that the carrying of 


was subject to the terms and conditions 


‘which’: were written on ‘the overleaf of 


the said consignment noté: 
“i7. Before we decide ‘whether “Exhi- 


bit 49. consignment Note.. on which 
heavy reliance ‘is placed by Shri Vashi 
constitutes to be a contractual docu- 


con- 
tractual document, it will be necessary 
to, examine the contents of the con- 
signment note itself. At the top of the 
said note, in bold letters, it is written: 


“CONSIGNMENT NOTE’ ROAD 
TRANSPORT CORPORATION.” 
After these ‘words in small letters we 
find the following sentence, i 
` “Goods booked are carried 
to terms and conditions given 

leaf.” ` 
18. ‘In the next column of Consignee- 
address, it is written :. 


subj ect 
: over- 


C’ment Note No: & Date, From f Amount 
TS eon = a oF 188] OLOTE — Re, Te 
Se ricky, SOG ms, ae gas _ 4813 of 25.5 1967 ` KIRLOSKARWADI, l 
ee -4775.of 5-6-1967. - 
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EN 


te iris or ot ` REE ioe Bi 
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"Self Kirloskar Brothers Ltd. 
Kirloskarwadi, 'Dt: Sangli.” 
In the next column‘ number of packages 
is cwritten as 104 bundlés arid the nature 
of goods is _Written as brass rods, and 
the weight’ as 5429 to 5430: The’ total 
‘value is written as Rs. “66,500/-: In 
column appearing thereafter, ` name of 
the consignor is ‘shown ` asro c> 


“National .Pipes . and ‘Tubes Co., Tid., 
l.and 2 Hare. Street, Calcutta.” 
In: the;: last column the.. freight charges 
payable :‘by.-consignee, -was shown in 
total as: Rs.- 1632.85/-. It is also shown 
that these charges are to be paid. On 
the reverse -of. this. consignment note .in 
very small letters terms and conditions 
ef the consignment are written, and it 
is stated that goods booked. are . carried 
subject to-the. following - terms . and 
conditions. -Since ‘the . question . of . liabi- 
- lity for short; delivered goods.is not in 
issue, the; only,, relevant .term in the 
condition is, No. 18., which is not only 
in a- very. small print but the print is 
not. even legible. : After some effort we 
could read it.as Hollows: ~ . 


. "The: ‘Court in Calcutta City aus 
shali> ‘have; jurisdiction in -respeet of all 
claims:. ‘and ‘matters arising under-the 
consignment or :of the. ‘soos entrusted 
for Tanpo s al aes 


S49, Relying. on’ ' this term and condi- 
‘tion: it .is’.the’’ contérition ` of Shri ‘Vashi 
that‘ the Calcutta Court alone “had jur- 
isdiction: ‘to, try, any’ ‘claim or ‘matter 
arising’ A under” the ` ‘consignment or a 
the goods, so ‘entrusted '''fòr ` transpo 
In other words, . ‘Shri Vashi’ “submitted 
that” the” decree passed by Joint, Civil 
Judge’ ‘Senior ` Division,” Sangli ‘will be 
a’ nullity’ and -since’-\ the: . parties- have 
chosen 'by .this last-clause/of the’ con- 
signment note, the forum -ia -: case ;of 
dispute, only .the: Court, "in. Calcutta 
should have passed. fhe valid: decree: for 

. the- suit .amount. and-;therefare, the đe- 
cree passed by the Joint Civil Judge, 
Seniar. Division, .Sangli | tla not -binding 
on the’ -defendants., , his consignment 

“note is signed only ‘by. representative of 


the defendants i e.the Road -Transport - 


Corporation, but nowhere bas it been 


signed “either -y -` the consignór:. 
National Pipes. and- Tubes Co. Ltd., or 
on -behalf of ‘the’ plaintiffs;: the con-- 


signees. It is thus an unsigned: can-. 
signment note which according to` the — 
defendants, . operates as a special con- 
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tract between the carrier and the con- 
signor of the goods. 
20. The question. that arises- for de- 


. termination in this case is whether a 


consignment note which is not signed 
either by the: consignee or by the con- 
Signor operates as a special contract 
given though the carrier has not brought 
such terms and conditions specifically 
to the Boe, of the iconsignor or- con- 
signee? TE: 


21. (ern a ne con- 
cerned, in the trial” Court all ‘that was ` 
‘pleaded by the plaintiff was’ that:‘ - 

“Under the aforesaid contract. of: cars 
riage, the defendants contracted to de- 
liver the goods at Kirloskarwadi. Ac- 
cordingly, the cause of action has arisen 
within the TurisaicHonr of this Hon’ble 
Court. š 
Tri: reply ‘to this cautious averment the . 
‘defendants had replied by stating m` 
para, 16 as follows: gs 


“With reference. to para, 8 ‘ot ‘the 
plaint the defendants submit that the 
suit being based on a contract, to carry 
the goods, which téok. place at Calcutta, , 
this Court has,no jurisdiction to enter- 
tain “and try this uit.” 

22. In, the : trial. Court, issue No. 7 
was. framed as to, whether the Court of 
Civil Judge, Senior Division, Sangli had - 
jurisdiction to try the ‘suit and the find- 


ing recorded by the learned trial Judge 


was as “follows i f 


“The plaintiffs in ‘para 8 of. , their 
plaint. exhibit 1 have alleged that ‘under 
the contract of carriage with “the.. de- 
fendants the latter contracted to: ‘deliver 
the goods at. the.. place of. destination, 
i. e..-at: Kirloskarwadi.: and that,- there- 
fore, the cause of action has arisen with- 
in , the jurisdiction of this, court, The 
defendants, -beyond . their bare conten- 
tion in, para -16 of their. written, state-_ 
ment, exhibit 16 that this court has no 
jurisdiction ` to try the suit, have; . not 
-shown as to how, the. court has no juris- 
diction. © “When. it is an admitted fact 
that “the ‘suit goods were to be transport- 
‘ed from’ Calcutta and were to be deliver- . 
ed. at Kirloskarwadi and when in fact, 


‘the bulk of the goods except the goods 


delivered short, was: actually delivered 
at Kirloskarwadi by the defendants to 
the plaintiff No. 1, it cannot be said that 
this Court has no jurisdiction to try the. 
suit.“ I; therefore; answer issue No g 
also in the“ affirmative”. . : 
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23. The question of jurisdiction was 
therefore, raised in this perfunctory 
fashion in the trial Court. Shri Kotwal 
seems to be right in contending that in 
the trial court the defendants had not 
raised this point either in the written 
statement or argued seriously and there- 
fore, the defendants should not be al- 
lowed to raise the point for the first 
time in this court. According to the pro- 
visions of Section 21 of the Civil P. C. 
if defendants wanted to take objection 
as to the venue of the trial it ought to 
have been taken at the earliest possible 
opportunity. Section 21 of the Civil 
P, C. reads as follows:- 

"91. No objection as to the place of 
suing shall be allowed by an appellate 
or revisional court unless such objec- 
tion was taken in the Court of first in- 
stance at the earliest possible oppor- 
tunity and in all cases where issues are 
settled at or before such settlement, and 
unless there has been a consequent 
failure of justice.” 


24, It is now well settled that when 
the case has been tried by the court on 
merits and judgment is rendered, it 
should not be reversed only on techni- 
cal grounds unless it has resulted in 
failure of justice. The objection to the 
territorial jurisdiction must be taken af 
the earliest opportunity and cannot be 
allowed to be raised at the appeal stage 
specially when defendants are not able 
to show that there has been failure of 
justice. This is not a case where the 
suit was tried’ in- court which had no 
jurisdiction at all. The important ques- 
tion to ask is that if one of the two 
courts which has concurrent jurisdiction 
to try the suit, has rendered a judg- 
ment on merits and where ‘there is no 
consequent failure of justice, is it open 
to the appellate court to set aside the 
decree on such technical grounds? It is 
well settled that if two courts ‘have 
jurisdiction and the suit is tried at one 
of the places and no objection is taken 
at the inception and there is no sub- 
stantial failure of justice, 
dants cannot successfully challenge such 
a decree passed by the trial court. ; 

25. It is also now equally well set- 
tled by a series of decisions: both of this 
court and that of the Supreme Court 
that where more than one. court have 
jurisdiction to try the suit, the parties 
can by ‘an agreement restrict a forum 
fo try the suit. In other words by an 


En 
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agreement between the -parties, the con- 
tractual document can confine -such 
jurisdiction to try the suit and such an 


agreement does not contravene `' Sec- 
tion 28 of the Indian Contract Act. (See 
Hakam Singh v. Gammon (india) Ltd, 


AIR 1971 SC 740). 

26. The facts of this case make if 
clear that the order was placed in Cal- 
cutta and the manufacturer M/s. Natio- 
nal Pipes and Tubes Co, Lid, was in 
Calcutta. However, the goods were to 
be delivered in Kirloskarwadi. Sub- 
stantial part of delivery except the short 
delivery was in fact made in Kirloskar- 
wadi. The price of the consignment a3 
well as the freight charges were also 
paid in Kirloskarwadi and the plaintiffs- 
Kirloskar Brothers Ltd, have office 
at Kirloskarwadi. Both the courts ie 
the Civil Judge, Senior Division, Sangli 
as weh as Caleutta Court had therefore 
concurrent- jurisdiction in this case. It 


is not as if by cl. -18 the defendants 
were. trymg to confer jurisdiction 
om a court which was wholly 


factually unconnected with the dis- 
pute nor was there any intention 
on the part of the defendants to con- 
fer jurisdiction on a court which had 
no factual connection with the dispute 
involved in the case. It has been held 
by a Division Bench of this Court in 
Ghatge and Patil- (Transport) Ltd. v. 
Madhusudan (AIR 1977 Bom 299) that 
the parties are free to choose one of 
the two forums to try the suit if more 
than one court have concurrent juris- 
diction. It is also held in Hindustan 
Tiles Corporation v. Kisanlal Mataprasad 
Agarwal (AIR 1979 Bom 69) by Dhar- 
madhikari, J. that by an agreement be- 
tween the parties they can restrict forum 
to one of the courts having such juris- 
diction, The learned Judge refers to 
the decision in Ghatge and Patil (Tran- 
sport) Ltd. v. Madhusudan as well as 
Hakam Singh v. Gammon (India) Ltd., 
(upra). ` 

27.. “Shri Vashi in fact relied upon the 
above two cases to show that Exh. 49, 
consignment note constituted a contrac- 
tual document between the parties and’ 
last term and condition No. 18 clearly 
Stated that plaintiffs were bound by the 
same whether they have read it or not 
or whether they are ignorant of the 
precise legal effect of the game. 

28. In order to test this contention 
of Shri Vashi it will have to be first 
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ascertained as to 

ie. Exh. 49 can be 
tractual document. 
unsigned document 
signor or consignee. It ig merely a 
consignment note which was not signed 
but merely delivered or- handed over, 
after the oral agreement according to 
which the defendants undertook to tran- 


‘whether a document 
identified as a’ con- 
Admittedly it is an 


sport the consignment from Calcutta to - 


Kirloskarwadi. Shri Vashi has relied 
upon the admission by Shri Gole, plain- 
tiffs witness Ne. 1 who is the accoun- 
tant of the plaintiff No. 1 at Kirloskar- 
wadi, that there was correspondence be- 
tween the plaintiff No. 1 and the defen- 
dants in respect of the suit consignment 
and that they have documentary evi- 
dence to show that they had engaged the 
defendants as their carriers. Further he 
goes on to say as follows :— 


“We are aware of the terms and con- 
ditions printed overleaf of the consign- 
ment notes. We as per and subject to 
the terms and conditions printed over- 
leaf of the consignment notes entrust- 
ed the suit consignment to the defen- 
dants.” 


29. Taking advantage of this admis- 
sion in the cross-examination, the learn- 
ed counsel Shri Vashi tried to build a 
formidable argument that Exh. 49 must 
be treated as a contractual document or 
alternatively, and it is the case of Shri 
Vashi, that as there was an oral con- 
tract between the consignor and the 
defendant to carry the consignment 
from Calcutta to Kirloskarwadi and as 
Exh. 49 the consignment note, was hand- 
ed over by the defendants to the con- 
signor, it must be regarded as an integral 
part of the contractual document, and 
if that is so the plaintiffs would be bound 
by the clause 18 of the said Exh.- 49 
under which any dispute arising between 
the parties could be tried in Calcutta 
Court alone. 


30. In our judgment, these conten- 
tions of Shri Vashi are wholly miscon- 
ceived. As held by the Division Bench 
of this Court in Ghatge and Patil case 
(AIR 1977 Bom 299} (supra), a person 
who signs a document which contained 
contractual terms is unquestionably 
bound by them even though he has not 
read them and even though he is igno- 
rant of their precise legal effect. ‘Tt is 
only when an unsigned document ìs 
merely delivered to consignor or con- 
signee the question would arise whether 
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the terms’ of the said’ document are ad- 
equately ‘brought to his notice. Admit- 
tedly in this case the consignment note 
is not signed either’ by consignee or 
consignor. On this ground aloné, ‘it is 
therefore, difficult to hold that Exh. 49 
is a contractual. document. 

31. The next question that has to be 
considered is whether Ex. 49 can at 
least be held to be an integral part of 
the contract, if not the contractual docu- 
ment itself If it could. not be identified. 
as contractual document or could not 
be held as an integral part of the con-.- 
tract but only a consignment -note in- 
dicating the willingness on the part of. 
the defendants to carry the goods to 
Kirloskarwadi for payment of the freight. 


charges mentioned therein, it will be 
reasonable to hold that it is nothing 
more than what it says; 


“consignment 
note,” í , 


32. As observed earlier, the consign- 
ment note is not signed.- The clause 
restricting the jurisdiction to only one- 
court is sought to be enforced.. In such 
a case of an unsigned document, the 
question would be whether reasonable. 
notice of the: terms contained therein . 
has been given to the plaintiffs. -The. 
English cases laying down the principle- 
that when a document is not signed but. 


-is merely delivered to the plaintiff, at-. 


tention of the other side should be ad-. 
equately and specifically drawn to such 
terms and conditions are legion. This 
was the crucial test pronounced by 
Mellish L. J., in 1877 in the, .case of 


Parkar v. South Eastern Rail Co. 
( (1877) 36 LT 540) “where the defen- 
dants claimed that a passenger was 


bound by terms stated on a cloakroom 
ticket of which he was ignorant. The 
question that was raised was: had the 
defendants done what was sufficient to 
give notice of the term to the person 
or class of persons to which the plaintiff 
belonged ?” It was observed in that 
case: “the question was one of fact, 
and the court must examine the circum- 
stances of each case.” 


"33. There is a vast number of cases 
decided by the English. Courts, popu- 
larly known as — “ticket cases” where 
it has been held that when a defendant 
relies on an unsigned document which 
is-not an integral part of the contract, 
sufficient or adequate notice of such con- 
dition. ought. to have been given before 
‘the contract to the other party... 
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34. From a umber of decided cases 
on the question of adequate and suff- 


cient notice being given to the other 
side, following. principles have- been 
deduced and followed in . Pabsealent 


cases : 


“At the outset ofits inquiry the court 
must: be -satisfied that. the- particular 


document relied on as -containing notice’ 


of the excluding or limiting term is in 
truth an integral part of the - contract. 
It must -have been intended as a contra- 
ctual document and not as a mere ac- 
knowledgment of payment.. To hold a 
party bound by the terms of a docu- 
ment which reasonable persons would 
assume to be no more than a receipt | is 
an affront to common sense. 


35. In Chapelten v.. Barry U. D. C. 


(1940) -1 KB 532 the facts were as fol-. 


lows :— 


“The plaintiff wished: to hire two deck- 
chairs from a pile kept by the defendant. 


Council on their beach. The chairs were 


stacked near’ a notice which- read.....:...° 


“Hire of Chairs . 2s, per session of 
3 hours’”......... and which requested the 
public to obtain tickets from the chair 
attendant and retain them for- inspec- 


tion. The plaintiff took the chairs and- 


obtained -two tickets from the atten- 
dant, which he put in his pocket with- 
out reading. When he sat on one of 
the chairs it collapsed and he was in- 
jured. He sued .the Council, who relied 
on a provision printed on the tickets 
excluding liability for any damage aris- 
ing from. the hire of a chair.” 

On the facts of that case it was held 
that the defendant Municipal Council. 
had failed to- satisfy the preliminary 


requirement of identifying -the ticket .as- 
document inasmuch as 


the contractual -: 
the ticket was nothing more than a re- 
ceipt for payment of money. The con- 
tract was already concluded and it was 
held that the ticket should not be held 
as integral part of the document. 


36. ‘In another interesting and much 
later case, viz. McCutcheon v. David 
Macbrayne Ltd.,. (1964) 1 All ER 430, 
the facts of which case are strikingly 
similar to the facts in the present case 
the plaintiff Had asked the defendants, 
the owners of steamers operating be- 
tween Scottish mainland and the islands, 
to arrange for the. plaintiffs -car to: ‘be 
Shipped to the main land. One. Mr. 
McSporran called: at: the: defendants’ 
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„contract was concluded 


Bom, 309 


office and made .an oral contract on. the 
plaintiff's’ behalf for “the carriage of. the. 
car. On the voyage, through the defen- 


‘ dant’s negligence, : both the.ship and the 


car were sunk. .The-plaintiff therefore, 
sued the defendants for the value of the 
car. The .defendants..in terms -contested 
the claim of the .-plaintiff and -pleaded 
that the terms excluding the liability 
for negligence were containedin twenty- 
seven paragraphs’ of small .print . dis- 
played both outside and inside. their 
office.. These terms. were also - printed 
on a “risk note” which. customers. were 
usually asked to sign. On. this occasion 
the defendants omitted to ask Mr. Mc- 
Sporran. to. sign the risk note. He was 


only given receipt stating that “all goods 


were carried subject to. the conditions 
set out in the notices.” The House of 
Lords ultimately gave judgment for the 
plaintiff even though neither the plain- 
tiff mor Mr. McSporran on his behalf 
had read the words on the notices or on 
the ‘receipt and it . was held that there 
was in, fact no contract at all. The re- 
ceipt was given only after oral contract 
had been concluded.” 


37. In this case also after the oral 
between the 
consignor and the defendanit, defendants 
ia acknowledgment. of payment of frei- 
ght charges passed on a_ receipt 
referred to above as the con- 
signment note which contained the 
terms and conditions and specifi- 
cally the last one that is to say. the 
disputed clause No. 18 on the reverse 
of Exh. 49. In the case quoted above 
plaintiffs agent also by oversight ` did 
not ask the owner to sign the risk note 
which contained terms and conditions. 
We. do not see any difference in the facts 
of both the ‘cases. We therefore, are for- 
tified. in our view that a mere consign- 
ment not delivered after the oral con- 
tract could’ not bind the consignor oF 
consignee and the cl. 18 therefore was 
not binding on the plaintiff. 


38. The facts of one more English 
case may be looked into for holding 
that the time when the notice of terms 
and conditions of document is given to 
the plaintiff is also of considerable 
importance. A term in the document 
either excluding or limiting the liability 
or excluding the jurisdiction of a court 
will be of no use to the parties. seeking 
protection unless it has been brought 
to:the attention of the party of the 
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other side before the contract. is - en- 
tered . into... The facts in an English 
case. reported in: Olley v. Malborough 
Court Ltd. ( (1949) 1 All ER 127) throw 
considerable light:on-the question raised 
in. this . ease. 

_ .“A:husband and wife arrived at a 
hotel as guests and paid for a week’s 
board and residence in advance. They 
went up to the bedroom allotted to them, 
and on- one of its: walls. was a notice 
that “the iproprietors will not :. hold 
themselves responsible. for articles «lost. 
or stolen unless. handed over to` the 
manageress`: for safe custody.”.' The 
wife then closed. the self-locking.: door 
of the bedroom, went downstairs .. and 


hung the key on- the board in. the re- 


ception’ office. In her: absence :the key 
was wrongfully taken by a third party, 
who opened the bedroom ~ door and 
stole her furs.” 

In that case also the ‘detendénts teouRht 
to incorporate the’ notice in’ the con- 
tract. But ‘the Court of Appeal held 
that the contract was complete’ before 
the guests went up to their room and 
that’ no subsequent notice could -affect 
their rights. _The time,. when the’ notice 
is - alleged to have :been given is also 
-of considerable importance. A term. in 
the said document excluding the juridic- 


tion of the court will be of no use to the 


party seeking the protection’ unless it 


has been brought adequately to the at- 
tention of the other party before the: 


contract is entered into. ` soo oseca. 
39. In the. present case on submis- 








sion of Shri Vashi, it is clear that’ ‘con*, 
‘National Pipes ‘and Tubes’ Co,’ 
the. 


signor 
Ltd., had” already arranged ` With 
defendants to ‘carry `. the “consikninent 
from Calcutta’ to Kirloskarwadi. 

these arrangements were made or 
rived at or the -contract . was, . 
into the defendants delivered the con- 
signment note Ex. ` 49. In view of, the 


l facts stated above in ‘our: judgment’ the’ 


contract was already concluded and ‘the 
endeavour ‘on the part’ of the. 
dants to identify Ex. 49 as’ a contrac- 
tual document or at least to: treat it 
asan integral part of the contract can- 
mot succeed as the contract was already 


completed before the consignment note’ 


was handed over by -the defendants. 


40. In order to show thet the plain- 
tiffs had previous dealings with the de- 


fendants and they were aware of the 
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- defen-- 
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terms and: conditions written overleaf: of 
Ex. 49.as stated earlier Shri. Vashi: has 
relied heavily on the admission given by 
Shri: Gole in his ‘cross-examination. He 
has: further relied:on- a passage in Hals= 
bury’s Laws of England, 4th Edition; 
page 394 to the following | effect: 


“The: issue -of a ticket to. a passenger 
in-return for the payment ofhis fareis 
evidence - of a contract to’ carry - him’ 
with ‘reasonable care to the named des- 
tination within a reasonable time tae teens 
These terms and conditions ‘are not 
binding upon the passenger unless he 


‘impliedly or expressly. assents to them: 


If he accepts a ticket without: objection, 

he will be taken as-a general. rule to 

have assented: to the ‘conditions contained. 

or referred to on it...... akt the pas- 

senger has had notice ` or if it be shown 

that he had knowledge that there was À 
writing on the ticket containing or refer-_ 
ring to the conditions, the. ticket, -to- . 
gether with the documents referred to 
on-it, forms the contract between the 
passenger and the carrier. Thus a pas- 
sępger or a consignor of goods' who ‘ac- 
cepts a contractual document in- these’ 
circumstances is Stopped from -denying 
his: assent.” 

There“ can be no aael ‘with: the pro- 
positions referred to’ _ above.. However, 
whether consignor‘ had the knowledge 
of, the terms and. conditions and whe- 
ther all reasonable steps were taken to’ 
give him notice are ' questions of fact. 
As’ ‘according ` to Shri Vashi this isa 
case ‘of ‘oral’ contract followed by Ex. 49, 
the consignment note, in our opinion in 
a case where an oral contract has been’ 
coriċluded, | ‘further terms cannot .be adż. 


ded by. the defendants .by. handing over 
of a- receipt acknowledging payment or 


other’ documents containing -such terms; 

“AL. In this — case the facts indicate 
that there was an oral contract . between 
the consignor and the defendants and 
thereafter in token of having received’ 
the: number of rods and also. having. re- 
ceived freight “charges for - onward 
transmission to“ Kirloskarwadi ` they 
have handed ‘over the consignment note,’ 
on the reverse of which the conditions 
including one restricting furisdiction to - 
Calcutta Court aloné weré mentioned.’ 
The facts in the case of M/s. Ghatge and 
Patil (AIR 1977 Bom 299) were altoge— 
ther different. ‘In that case the- document 
was signed by both the parties and on 
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the ‘top of the forwarding note Ex. 72 it 
-was clearly mentioned in bold italics: 


“Subject to” Kolhapur Jurisdiction.” 
On the’ facts of that case. therefore, if 
was held that in‘ view of the ` specific 
bold italic wording.in the- goods | for- 
warding note that the contráct of ‘con- 
signment was stibject to Kolhapur juris- 
diction, it was incumbent on the plain- 
tiff to bring.-the suit in the competent 
court at. -Kolhapur -and therefore, the 
Small Cause Court at Poona. had. no 
jurisdiction.- The. plaintiff had’: signed 
the document. He .alsò admitted that he 
knew English. His attention. was speci- 
fically . drawn to italic words. 

"Subject to Kolhaņùr “Jurisdiction.” ca 


42... Similarly. in the case. of Hindus- 
tan Tiles Corporation v, Kisanlal. (AIR 
1979 Bom 69) (supra) it was. held by 
this Court that plaintiff had signed the 
agreement in English and there was also 
evidence- to ;the . effect that he...had 
knowledge of English. The. plaintiff was 
therefore, aware of the term which was 
printed on the reverse of the agreement 
that the court at Trichur would have 
jurisdiction-in the. matter, and that ‘only 
Trichur Court and not the Nagpur Court 


had jurisdiction m- case. ofa. dispute be . 


tween the parties, In the «court: the 
plaintiff tried.. to -deviate. from this 
agreement and contended: that it was 
not binding ‘on him.as he had no’ know~ 
ledge of English.. This was: not. accept- 
able.> This court further did not accept 


the eontention on behalf of 'the plaintiff. 


in that.-case- that the- was given an as 
surance -thate such a.condition in. the 
printed form:.would noti: be: binding on 
him.. -The court, therefore, héld that in! 
case of a signed: ` agreement: between. 
the parties where ‘the: Plaintiff :was. aware 
of .thec'terms.:and conditions: that. a par- 
ticulari court: alone’ had: jurisdiction. in 
the matter and that plaintiff had. know- 
ledge of English ‘he could=::not -escape 
from- such a condition on the printed 
form and. therefore, it ‘was the court at 
Trichur. and-not at Nagpur: which had 
the Jurieceton. E E oe E ETE 


. 7743. ‘Tn this ‘case Shri Vashi * has “to 
face a number, of , difficulties, ` Firstly as 
held. „earlier Exh, 49 is not a contrac 

tual document, “The defendants have 

further failed tó prove that ‘Ex. 49 “was 
either a contractual document or” an in- 
tegral part ‘of the -contractual document, 

Then itisan unsigned document, ‘There- 
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fore, it will now be.examined whether 
the attention ‘of the other party’ ie 
that of the.plaintiff was’ adequately and 
specifically: drawn to the term, ‘exclud- 
ing: the’ jurisdiction of: any ‘other court - 
and confining all the disputes to the juris- 
diction. of Calcutta Court alone. As 
Shri Vashi has conceded that ‘there. ‘is 
no contract in writing, he could not 
possibly refer to the other terms and 
conditions of ‘Ex. 49 limiting the lability 
of his clients except the last ane, which 
excluded jurisdiction of any other court 
except that of Calcutta Court. As-ob- 
served earlier)’ where a document is 
signed by the-parties and which express- 
Jy incorporates contractual terms both 
limiting the liability as. well as confin- 
ing.the jurisdiction of the court to par- 
ticular’ forum’ to try. the suit, it is no 
defence:::in. the eyes. of. law that the 
parties which had signed the document 
had not read the terms of such a con- 
tractuał document. ‘However, when the 
document ‘is “not signed and- is merely 
delivered .to the other party, after the 
contract ‘is: concluded the -question that 


fatls for determination is whether the 


terms of ‘such document are adequately 
and specifically brought.to the notice of 
the.other party. Shri Vashi further re 
Hed-on ‘the judgment of Court of ‘Appeal 
in England in J. Spurling Ltd. v. Brad- 
shaw ‘(1956) 2 All ER. :121 -in which 
on facts of that case it was held that 
the defendant had sufficient notice of 
the conditions and they formed part of 
the ..contract of bailment.. It was fur- 
ther, held. that although an exempting 
clause availed, a party to, a ‘contract only. 
when he was carrying. out the contract 
and would not, avail him if he were 
deviating from it or were in breach 
of a term, which went to the root of the 
contract, ‘yet since the © defendant’s 
counter-claii . ‘against the plaintiffs was 
based on. negligence but nothing .more, 
as exempting ‘clause. ` ' protected . them 
and the counter-claim’ failed. ‘Tn that 
case question” ‘for, decision’ was ‘whether 
the clause’ exemipted liability, ‘for "any 
loss or ‘damage and protected: bailée by 
the said „exemption , “clause. ' In ‘order 
to appreciate, the decision’ in ‘that ease, a 
brief reference may here Þe, madė. to - 


` the. facts of that case :— 


“ The defendant brought eight © barrels 
of orange’ juice and sent’ them to the 
Plaintiffs, who carried on business as 
warehousemen, to be stored, After a 


312 „Bom. 


„while, the plaintiffs. sent the. defendants 
a landing account acknowledging receipt 
of the goods and. stating’ “the company’s 
conditions -printed on the back. here- 
of cover the -goods held in accordance 
with this notice. .Goods will -be insured 
if you instruct us.accordingly: otherwise 
‘they. are not insured’. On the back of 
the landing account there were “Contract 
. conditions” and..many lines of _ small 
. print including the following : 

“We will not in any circumstances 
when acting either as warehousemen or 
in.any other capacity, be liable for any 
loss, damage .or detention howsoever, 
whensoever, or wheresoever 
in respect of any goods.” 3 
-It further stated “all goods are handled 
by usin .accordance with the conditions 
as over: and warehoused at owner’s risk 
and not insured unless specifically in- 
structed.” Denning L. J. as he then.was 
observed. that these exemption clauses 
are held tobe subject tothe overriding 
proviso that they avail to - exempt a 
party only when he is carrying out his 
contract not when he is deviating from 
it or is guilty of a breach which goes to 
the root of it. Just as a party who is 
guilty -of a radical breach is disentitled 
from insisting on the further perfor- 
mance by the other, so also he is disen- 
- titled from relying on an exempting 
clause. The learned Judge further held 
that: ` ft 


“I -agree that the more unreasonable 
a clause. is, the greater the notice 
‘whieh must be given of it. Some 
‘clauses which I have seen would need 
to be printed in red ink on ‘the face of 
the ‘document with a red hand point- 
ing to it before the notice could be 
held to be sufficient.” ` 

“44. It" is difficult to ‘understand how 
these remarks of Denning L. J. are in 
any manner helpful to the appellant- 
defendants. In this case the defendants 
had ‘short delivered the goods and 
therefore were deviating from the con- 
tract. Therefore, the clause of limiting 
jurisdiction only to Calcutta Court in 
case of disputé cannot be relied upon by 
the. defendants.. On the contrary in 
_ unhesitating. terms Denning L. J. has 
‘said that more the unreasonable a clause 
‘is. the greater the notice which must 
be given. -As Exh. 49 was neither ə 
contractual document nor an integral 
part of-the contractual document but 
was -delivered:-as,_a- consignment _ note 
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occasioned . 


the ticket in his pocket. 
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after. the oral contract. was entered in- 
-to and that ‘too unsigned by ‘consignor 
or consignee, in ‘the facts and circum- 


` stances of-the case it must be held that 


limiting the jurisdiction to Calcutta 
Courts -alone was unreasonable: and no 
sufficient notice was given to the other 
Side i.e. to the plaintiffs. ; 


45. In this case as stated earlier the 
trend of the English authorities would 
clearly indicate that whenever a clause - 
of ouster of jurisdiction was contemplat- 
-ed it should ' be made known to the 
consignor before entering into the con- 
tract. Apart from the ruling referred to 


‘earlier in Olley v.: Malborough Court-Ltd. 


((1949) 1 All ER 127) recent pronounce~ 
ment of Lord Denning M.R. speaking for 
the Court of Appeal, in Thornton v. 
Shee Lane ‘Parking Ltd. (1971) 1 All ER 
686 is of great assistance in deciding 
this case, In that case the ‘plaintiff had 
parked his car in defendant’s’ automatic 
car park. Outside the park there was a 
notice stating the charges and including 
the words “All cars parked at owner’s 
risk.” As ` plaintiff drove in. the ` 
light turned from red to green and a 
ticket was pushed out from a machine, 
Nobody wàs in attendance. The. plain- 
tiff took the ticket and saw the .same 
on it. He also saw that. it contained 
other words but without reading put 
The words 
which the plaintiff did not read were 
to the effect that. the ticket was issued 
subject ‘to the conditions displayed on 
the premises. One of these conditions 
purported to’ exempt the defendants not 
only from liability for damage to. cars 
but also from liability for any injury 
to a customer howsoever caused. When 
the. plaintiff returned to collect his car. 
there was an accident in which he. was 
injured. In a suit for damages by the 
plaintiffs the defendants heavily relied 
on the clause exempting the term of 
their liability, The Court of Appeal 
gave judgment for the plaintiff. The 
first question. that was raised was the 
moment at which the contract was 
made. It was held that the contract 
was complete.as soon .as the ticket was 
purchased by ‘the plaintiff. The cus- 
tomer would be bound by the conditions 
displayed on the notice board in the . 
premises. if they were sufficiently 


brought to_his notice before hand, but 


. not otherwise. Heb f 
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- 46. The mpst..important.. question that - 


“has: to be -answered is :. Did. the. defen-- 


dant do what ;was sufficient . to. draw the 
plaintiff's: attention to the-relevant condi- 
tion before the contract was. concluded ? 
In the facets ofthe present case the last 
-condition was. to restrict -the jurisdic- 


tion to a particular court ġut of the two: 


courts having concurrent _ jurisdiction. 
In order that: terms or: conditions on. the 
overleaf of a.consignment note. passed by 


common carrier be binding.on the con-' 


signor or consignee and’ in . order .that 
it should. operate as special- contract 
between the, consignor òr.. consignee on 
the one hand and the carrier on 
other hand, the consignment note ‘must 
be signed by the consignor. and consignee 


and, constitute a contractual . document . 


or at least. must be identified as. an in- 
tegral part ofthe contractual document. 
In cases of unsigned consignment notes 
containing clauses limiting the liability 
of the carriers as well as excluding the 





















. If such terms and condi- 


cifically and- adequately then the con- 
signor or consignee would not be’ bound 


for them: to file a suit in any competent 


one ‘court have. concurrent.. jurisdiction 
to try a suit in' order to exclude jurisdic- 
tion of one court such ‘condition requir- 
ed explicit warning. - It must be brought 


hand in the red ink on the face of the 


M. R. In the present case no sufficient 


it was not binding on the- plaintiffs 
i.e. the consignees in this case. It was 
therefore, open to the plaintiffs’ to have 
its claim instituted and settled in any 
one out of the “two or more competent 
courts having territorial Jurisdiction -in 
respect" of the subject. matter ‘in’ dispute. 


rts 


47. Our- attention was “also drawn ‘to 


- the latest pronouricement: -of Lord Dens 


the 


tions: are not~ brought to the notice spe-. 


by these terms ‘and it “would be- open. 


e 


document as observed by Lord Denning - 


‘limitation - clause ` 
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ning M- R. reported. -< in: ` Levision. v. 


‘Patent-Steam: Carpet Cleaning Co. Ltd 


(1977). 3 All ER 498. The -contention 
of Shri Kotwal is that if the limiting 
clause: excluding’ exemption clause: was 


‘unreasonable then it should not be given 


effect to. In that- case Lord Denning 
M. R. held that an exemption clause or 
should not be given 
effect in contracts where there is in- 
equality of bargaining power or if it is 
unreasonable to apply the clause in the 
circumstances of the case. .In that case 
a bailee, a cleaning company had con- 
tracted with Mr. Levision the plaintiff, 
the owner. of a Chinese carpet worth 
£900 for. cleaning. . While taking the 
carpet for. cleaning a signature: of Mr. 
Levision ` was obtained on order form in 
the space provided for owner’s signature. 
He did not read the terms and conditions 
which--were put in smali print above 
the space of the signature. These terms 
-and conditions by cl. 5 provided : 

““*All merchandise is expressly accepted 
at the owner’s risk, and recommended 
that the ‘ owners should insure their 
goods:” Cy 
The defendants never returned the car- 
pet to the plaintiff. The defendants 
heavily relied on the exempting clause. 
After: reviewing of the “ticket” cases as 
well as other cases, Lord Denning M. R. 
was of the. opinion that where’a funda- 
mental breach of contract was alleged ` 
by the. bailor ‘of goods, the burden of 
proof was on the bailee to show that 
the loss had not occurred in consequence 
of-a- fundamental breach: of contract 
since he was in a better position than 
the bailor to know what had happened 
to the: goods while they were in his 
possession.. Since:.- the. defendants. had 
not explained how the carpet had been 
lost, they had not . disproved that the 
loss had been due to a: . fundamental 
breach; and therefore, the defendants 
were not entitled to rely on the exemp- 
tion -clause 5. 


48. Lord Denning M. R. goes on to 
hold that.-clause 5 limiting -the liability 
of the. defendant was .not -.. reasonable 
unless defendants: had drawn- the clause 
‘specifically -to the customer’s attention 
and: therefore, the defendant: company 
was not entitled to rely on this exemp- . 
tion clause. . 


- 49: Tt is not. necessary ‘to go into the 


‘other authorities” on which ‘reliance is 


: by “Shri- Kotwal in. support of his © 


r 
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point. It may be briefly “meéfAtiored 
that he. has-relied on: C. -Satyanarayan 
. v. L.. Narasimham, AIR 1968 Andh’ Pra 
330- and M/s. Patel Bros.-v. Vadilal 
Kashidas Ltd, AIR 1959.Mad 227.5. 


50. Reliance | was placed on Suraimal 
Shiwbhagwan, vi Kalinga. Iron . Works, 
AIR 1979 Orissa’ 126’ to ‘the. effect “that 


the ‘ouster ‘of jurisdiction | should’ not be’ 


assumed ` or presumed ` “very. easily ‘or 
lightly. It is further ` observed as ` föl- 
. lows’: — = 

“Quster of. Court's. jurisdiction should 
‘not be. easily.. construed „and could not 
be ‘assumed or ‘presumed * very _ easily. 
‘Ouster_ of. jurisdiction’ must be proved 


- by express words or bY, Deeessary or. in- . 


‘evitable implications,” 

SL As the - suit has" ‘been decided | on 
merits, the. trial- Courts’ finding . .as to 
the - jurisdiction -eannot ‘be challenged 
:by, the appellants/defendants.in this ap: 
peal. . We enquired. with Shri Vashi that 
when. plaintiff . admitted. the liability for 
short delivery of „goods, what difference 
would have, been ` made, and what ‘pre- 
Judice “would have been caused. to ‘his 
cent if the suit, was to be filed, in Cai- 


cuūtta. Court’ than in Sangli ‘Court: “We: 
“allo, ‘asked. him. to indicate to us as. to 


what’ failure’ óf” justicé was: caused“. a 
the. _ suit, WaS tried i in. ‘Sangli Court.. Shri 

tashi, ~ was. not able ' to: give . any. ' satis- 
factory" answer to himself,” still less. to 
wus. The’ “position ‘that, emerges there- 
fore,’ can, ' be’ summarised as follows :. 


BATS 


(1) - Exh.. 49.-.consignment -note,,:ean- 
not be, held to -be..a ‘contractual. ; docu; 
ment or-an „integral part of; -such ; a eqns 
tractual: ;document. regs? > Bec acy 

(2) : The said: document: Ere 
ee by’ either consignee: or:.consignor..and 
therefore, it- cannot ‘be-said: that the; cars 


` riet -and the-‘consignor Had arrived ‘at: 


a consensus- ad' idem -or that either. of 


‘them: had applied- theirs:mind.: and-had ` 


‘decided -to create: contractual: -obligations 
in terms: of conditions written overleaf 
me consignment ; note, Ex, 49, 0.7 as 

` (3) As "thé “consignment'». nofe' was 
Alaned. no -Sufficient “attention of. the 
consignor' or consignee ‘was ‘drawn’=:to 
the Tast- clause ` restricting jurisdiction: sto 
í Catcútta Coiirts ‘alone. -~ tect 

aj” while it is too well settled: to bë 
emphasised that where there “are two 
competent. eourts ` of' concurrent?! furis- 
diction which can deal with the .subject 
‘matter óf the dispute, parties’ have. tree- 
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dorm ‘to choose the forum: of afiy one to 
adjudicate their ‘dispute that’ ‘such. ‘an 
agrement ìs“ legally’ valid “and not con- ` 
trary either to the ‘public policy ‘and 
Not violative ‘of Section 28 of the Con- 
tract: Act in case of an umsiqned -docu- 
ment :i.e, the consignment ‘note ‘in this 
case it. cannot be- said ‘that ‘parties ' were 
bound by the last clause limiting the 
jurisdiction to Calcutta Courts ‘aldne in 
ease of. dispute when’ no- attention "was 
‘adequately or- specifically: drawn ‘of the. 
other side: by ‘the carrier ‘to such a term, 


(5) ‘Therefore, -the defendant” “carrier 
bd not ‘entitled ‘ to’ rely upon such’ clause 

in ‘the ` consignment note excluding ` the 
jurisdiction ‘ot - other ` competent courts, 
The facts ‘in both ‘the | cases i e ‘Ghatge 
and: Patil case, (AIR 1977 Bom’ 299) as 
well -as Hindustan ‘Tiles ` Corporation“ 
_ (AIR ' 1979 “Bom 69) (supra) were’ of 
signed, written: ` contracts. Both ` the 
plai s {mboth the cases, had admitted 
that they were’. aware’ of the terms: of 
„thè coñtract” ‘and - theréfore, they ` were: 
bound by - the: ‘terms of 'the™ contract,” Yé- 
- stricting jurisdiction to the: forums mén 
tioned in the agreement. 


ere S]. 
_ 52. „Ín. view. of - this. finding. in our’ 


judgment the. anpellapt-detendants have 
failed, to. prove;.that t he :consignor OF 
consignee Were, bound by. the lagt clause 
of ‘the. consignment, ‘Rote..,, The,,.. appel- 
lants, have failed, In both . the Submissions 
canvassed, by. then before . U8.. 

: In the- result the appeah-dails “and: thé 
judgment and decree dated. Aug,,13,: 197 
by. the Jearned .Joint:-Civil.. Judge, Senior. 
Division, : Sangli in- Civil Suit No.:-38° of 
1900s. hereby . confirmed and the: epee 
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“ Jamnadas; Motimal ‘Vanwari, | Petitioner 
v% ‘Ishwaribai “Tejandas’ Alwani, cone 
dent. ` 
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Bombay Rents;.:. ‘Hotel and Lodging 
House Rates. ‘Control Act . . (57 of 1947), 
8:11 {4). —- Words. “and in any, other 
cee: = Ge with the wori: “ibe tonm 
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is withholding rent on the ground that” 
and not with the words “suit for re- 
covery of rent” — Hence power confer- 
red on Court under S. 11 (4) can be 
exercised only in a suit for recovery of 
rent and not in any other suit between 
landlord and tenant — Power of Court 
under S. 11 (4) cannot be exercised in 
a suit for possession simpliciter. 
Civil Appin. No. 40 of 1970, D/- 5-2- 
1970 (Bom), Overruled. i 


Section 11 (4) authorises the Court to 
direct the tenant to deposit such amount 
of the rent forthwith in the Court as it 
considers to be reasonably due to the 
landlord and, at the option of the tenant, 
direct him to pay to the landlord such 
amount thereof as it may specify. This 
authority can be exercised by the Court, 
as the opening words of the sub-section 
indicate, “at any stage of the suit for 
recovery of rent’, The words that fol- 
low, namely, “whether with or without 
a claim for possession” indicate how 
relief of possession or omission thereof 
in the suit’ is absolutely irrelevant for 
the Court's exercising this power to so 
direct, Thus, the Court’s power to make 
such directions is conditional to the 
suit being for “recovery of rent”, In 
other words, such powers cannot. be 
exercised in any other suit between the 
landlord and the tenant. It is not pos- 


sible to trace any such power if the 
suit is for possession of the premises 
simpliciter, (Para 6) 


Now, the words “the Court shall” and 
‘the Court may” are clearly suggestive 
of exercising of such power being obli- 
gatory in one case and discretionary in 
the other. The Courts being satisfied 
that, (1) rent was withheld on account 
of its being’ excessive and, (2) fixation 
of standard rent is necessary, makes the 
exercising of the power obligatory, Ap- 
pearance to the Court that it is just and 
proper “in any other case” of with- 
holding of rent by the tenant make the 
exercising of such power discretionary. 
Withholding of rent by the tenant can 
be under a variety of genuine disputes. 
Thus the rent also is withheld when it 
is claimed to have been satisfied by 
raising construction at the behest of the 
landlord or by paying taxes or other 
dues payable by him and there is dis- 
pute about the same. These are merely 
illustrations of what “other cases’ of 
withholding the rent can be. The words 
“in any other case” thus go with the 
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words “the tenant is withholding rent 
on the ground that”. (Para 7) 


The legislative intent is to fix interim 
liability towards rental arrears and 
monthly payments etc. pending the dis- 
posal of the suit for recovery of rent 
on the pain-of right to defend being 
struck off. Any such order is condi- 
tional on the Court’s satisfaction that 
rent is withheld due to the dispute as 
to the standard rent or some such with- 
holding appears to it to be on some 
other good grounds to justify such order. 
The intention seems to be to protect the 
tenant from the possible consequences of 
default in rent under the Act in cases 
where Section 11 (3) is not attracted 
and also to protect the landlord from 
the requirement of filing suit after suit 
to save limitatioh when withholding the 
rent is on the same ground. The ques- 
tion of such protection to either of them 
does not arise when the suit is merely 
for possession’ without claim of rent. 
Section 11 (3) already protects the ten- 
ant if the suit is for default in payment 
of rent. The legislature seems to have 
assumed, and not without justification, 
that such protection is not necessary 
when the suit for possession is on other 
grounds and the landlord is not requir- 
ed to claim’ rent. Therefore, the conten- 
tion that the landlord or the tenant 


needs such protection even in other 
eases not involving claim for recovery 
of rent cannot be sustained. (Para 8). 


In the Division Bench judgment dated 
5-2-1970 in Civil Application No. 40 of 
1970 the view held was that the words 
“in any other case” in Section 11 (4): 
meant, (1) the suits other than suits for 
recovery of.rent and also, (2) proceed- 
ings other than the suits, The Division 
Bench, held that the words “in any 
other case” in Section 11 (4) of the Act 
were wide enough to cover the tenant’s 
application for standard rent and an 
order of dismissal of such application 
for non-payment of the amount so 
ordered could also be passed even if 
the proceedings did not happen to be 
the “suit for recovery of rent”. But the 
view of the Division Bench does not ap- 
pear to be correct, Firstly, the words 
“with or without possession” go to em- 


-phasize how the contemplated ‘directions 


are intended to be made in suits for 
recovery of rent alone and in no other 
suits or proceedings. Secondly, the oc- 
casion to direct payment towards rent 
ordinarily can arise only in suits for 
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rent and not- otherwise. The special situ- 
ation in--which direction. for fixation of 


interim standard rent can arise even in’ 


claim for possession for breach of Sec- 
tion 12 (3) (a) is covered by Section 11 
(3) of the Act and no provision to meet 
such contingency was necessary. under 
Section 11 (4) of the Act. Thirdly, the 


words’ “and in any other case” are 
sandwiched between the words ‘the 
Court shall” and “the Court mav” de- 


monstrating how the words “and in any 
ather case” are intended to refer to 
other cases than in which standard rent 
is required to be fixed for withholding 
of the rent on account of its being ex- 
cessive. Fourthly. the said words can- 
not be assumed to go with the words 
“suit for recovery of rent” by the sheer 
force of the grammar and syntax. Shorn 
of all the unnecessary verbiage, the sen- 
tence would read, ‘where at any stage 
of a suit for recovery of rent,...... EAO 
and in any other case......... ”. The sen- 
tence sounds incongruous and the groups 
of words do not fit in with each other. 
And fifthly, the suggested interpretation 
would require division of cases into, (1) 
suits for recovery of rent and, (2) other 
proceedings under the Act, and it would 
necessarily prevent division by reference 
to the ground of withholding the rent. 
Resultantly, relief of interim arrears of 


rent will have to be restricted to the 
tenant’s withholding rent only on the. 
ground of its being excessive. No such 


relief will be competent if rent is with- 
held on any other ground. Nothing could 
have been farther from the legislative 
intendment. Civil Appln, No. 40 of 1970, 
D/- 5-2-1970 (Bom) (DB), Overruled. 
AIR 1971 Bom 396 (FB), Rel. on; AIR 
1976 SC 2005, Disting. (Paras 9, 10) 


In the instant case, the landlord filed 
a suit for possession simpliciter against 
the tenant on the ground of default in 
payment of rent in breach of S. 12 (3) (a). 
There was no claim for recovery of rent. 
The tenant amongst other defences raised 
the plea of the rent of Rs. 90/- p. m. 
‘being in excess of the standard rent of 
Rs. 25/- or Rs. 30/- p. m. During the pen- 
dency of the trial the. Court directed the 
tenant to deposit in Court a sum of 
Re. 8,460/- towards the arrears of rent 
and compensation due up to February, 
1975 and thereafter to deposit every 
month a sum of Rs. 90/- p. m. from 15th 
April, 1975 onwards. The tenant chal- 
lenged the legality of this order in Re- 
vision: The Appellate Bench dismissed 
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A.I. R. 
the revision and. upheld- the- order: of 
the: trial Court, a si FO He. GES 

Held, the direction of the trial Judge 
was. without any authority of law. The 
orders of the trial Court and that of the 


Appellate Court were liable to be set 
aside, (Para 12) 
Cases Referred : Chronological Paras 


AIR 1976 SC 2005: 78-Bom LR 213 2, 11` 
AIR 1971 Bom 396: 73 Bom LR 371 (FB) - 
l : 2, 11 

(1970) Civ. Appln, No. 40 of 1970, D/- 
5-2-1970 (Bom) 2, 9, 
M. U. Panday, for : Petitioner, K. Ju 
Abhyankar (amicus curiae), for Respon- 


. dent. 


DESHPANDE, C. J.:— In a landlord's 
suit for possession simpliciter against’ 
the tenant on the ground of default in 
payment of rent in breach of Sec- 
tion 12 (3) (a) of the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act, 1947 (hereinafter referred to as 
“the Act”), without any claim of reco- 
very of rent, the tenant amongst other 
defences raised the plea of the rent of 
Rs. 90/- p. m. being in excess of the 
standard rent of Rs. 25/- or Rs. 30/- p.m. 
During the pendency of the trial the 
learned Judge of the Small Cause Court 
of Bombay directed the tenant on 4th 
February, 1975, to deposit in Court a sum” 
of Rs. 8,460/- towards the arrears of rent 
and compensation due up to February, 
1975, and thereafter to deposit every 
month a sum of Rs, 90/- p. m. from 15th 
April 1975, onwards. 


2. The tenant challenged the legality’ 
of this order in Revision. The Appellate. 
Bench dismissed the revision: with costs: 
on 6th January, 1977 and upheld the 
impugned order relying on a Division: 
Bench judgment of this Court dated: 
15th February, 1970, in Civ. `< Appin. 
No. 40 of 1970 in the case of Mrs, Shera- 
Haveliwala v. Mrs. Rash Samson. The 
contrary view of the Full Bench in 
Dattu Subhana v. Gajanan Vithoba (73 
Bom LR 371): (AIR 1971 Bom 396) was. 
found to have been’ overruled by the 
Supreme Court in Harbanslal v. Prabhu- 
das (78 Bom LR 213): (AIR 1976 SC 
2005). This order is challenged in this 
revision. The learned single Judge. 
(S. K. Desai, J.) of this Court before. 
whom the revision came up for hear-: 
ing, found the view of the Division, 
Bench in Haveliwala’s case to be open to 
doubt. He, therefore, referred the case. 
to the Division Bench which.in turn has 


1981... 
referred the same to>the: Fulk. 


Bow 


Bench. 


This is how the case hag: ‘come up ar 


uzg. 
3. The uesa that | arises for con- 


sideration is, whether ‘the Court is com- - 


petent to pass any such order when the 
suit is merely for possession and is ad- 


mittedly not for recovery of rent. The: 


answer turns on the true interpretation 
of the words “and in any other case” 
occurring in the first sentence of sub- 
section (4) of Section 11 of the Act. 
Mr. Panday, the learned Advocate for 
the petitioner, supports the view of the 
referring Judges. Mr. Abhyankar, ap- 
pearing amicus curiae supports the im- 
pugned order contending that -such a 
suit for possession simpliciter is yet “an- 
other case” covered by the words “and 
in any other case” of Section: 11 (4) of 
the Act, 


4. Section 11 of the Act authorises 
the Court to fix the quantum of the 
“standard’ rent” and “permitted” in- 
creases as defined in Section 5 (7) and 
(10) of the Act. Section 7 (2) of the Act 
prevents the landlord 
or recovering anything in excess there- 
of. Sub-sections (1) and (2) of Sec. 11 
of the Act provide for such fixation pre- 
sumably on the application, of the in- 
terested 
Sub-section (3) enables the tenant to 
so apply within one month of the re- 
ceipt of the landlord's notice for pay- 
ment of arrears of rent for more than 
‘six months, if non-payment of such ar- 
rears is due to any dispute about the 
standard rent or permitted increases. 
This enables him to get the interim 
standard rent or permitted increases 
fixed and also an order for depositing 


the arrears of that rent and further 


order for payment of the same or .any 
part thereof to the landlord, This is aimed 


at (1) saving him from. the consequences- 


of the failure to comply with Sec, 12 (3) 
fa) of the Act and, (2) raising a fiction 
of his being ready and willing to pay 
the rent under Explanation I to 
tion 12 of the- 
with such order itself results in outright 
rejection of such applications and the 
protection against the . consequence .of 
non-compliance with Section .12 (3) (a) 
of the Act. Sub-sections. (3) and (4) of 
Section-11 and Explanation I to Sec. 12 
and amendment of the phraseology. of 


Section 12 (3) (a) of the -Act was in-. 


troduced in the Act by Maharashtra Act 
14 of 1963 at one and the same time in- 
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i recovery of . rént, 


from claiming 


tenant or even the landlord. 


7 exercising 


f Sec- 
Act. Non-compliance. 


is not possible to trace any such power 
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dicating - how. -these - amendments. form 
part-.of the same. legislative - scheme: and 
the intendment, ` 

5.. Then -comes. ‘sab-section- (4) of Sec: 
tion 11 of the Act: The first relevant 
part of sub-section: (4) reads. as follows: 

(4) Where at any stage ` of a suit‘ for 

‘whether’ with oF 
without a’ claim for possession of ~ the 
premises, the Court is satisfied that the 
tenant is withholding the rent on the 
pround that the rent is excessive and 
standard rent should be fixed, the Court 
shall, and in any other ‘case if it ap- 
pears to the Court that it is just ‘and 
proper to make such an order the Court 
may make an order directing the tenant 
to deposit in Court forthwith -such 
amount of the rent as -the Court con- 
siders to be reasonably due to the land- 
lord, or at the option of the tenant an 
order directing him to pay to the land- 
Tord such amount thereof as the Court 
may . specify.” 
It is unnecessary to quote the remain-. 
ing part of the sub-section providing 
for. directions, (1) to pay _ future in- 
terim standard rent- periodically - and, 
(2) to prevent his appearance and de- 
fence on non-compliance, excepting 
under certain conditions, 

6. This sub-section authorises the 
Court to direct the tenant to deposit 
such amount of the rent forthwith in 
the Court as it considers to be reasonab- 
ly due to the landlord and, at the 
eption of the tenant, direct him to pay 
to the landlord such amount thereof as 
it may specify. This authority can he 
exercised by the Court, as the ‘opening 
words -of the sub-section indicate, “at 
any stage of the suit for recovery of 
rent”, The words that follow, namely, 
“whether with or without a claim for 
possession” indicate how relief of pos- 
session or omission thereof in the suit 
is absolutely irrelevant for thé Court's 
this power ‘to so ‘direct.| 
Thus the Court’s power to ` make 
such directions is conditional to the: 























suit being for “recovery of rent 
In other words, ‘such power. cannot 
be. exercised in any other suit 


between’ the landlord and the tenant. It 


if the suit is for possession, of- the pre- 
miseg simpliciter, ' 


i 


7. Sécondly, the . words “the Court. 


` shall” and “the Court may” aré clearly 


suggestive of exercising of such power 
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being obHgatery “In-'one case and dis- 
cretionary in the other. The Courts 
being satisfied that, (1) rent- was- with- 

- held on account of its being -excessiva 
and, (2) fixatiom of standard rent. is 
necessary, makes the exercising of the 
{power - obligatory, Appearance. to. the 
Court that it. is just and proper “in. any 
other case” of. withholding of rent by 
the tenant. make the exercising of such 
.\power . digeretionary., Withholding.. of. rent 
by the tenant can. be under a variety 
of. genuine » disputes, Thus. the -rent 
also is withheld when it is claimed to 
have been. satisfied by: raising: construe 
tion -at the. behest. of: the landlord or by. 
paying taxes. or other; dues: payable by 
him and;,, there is. dispute - about the 
same, ‘-These:-are.. merely -illustrations 
of. what “other: . cases” of. withholding. 
the rent cam be: The. words: ‘in any 
other case’: this, go with the words the 
tenant ~is withholding; pean ‘on. ane 
grouny that”. 


"8. The. legislative: intent appears‘ to 
us to be’ clear..It is to fix interim. Habi- 
ity towards rental arrears and. monthly 






. Any such order is -conditional on 
the Court’s. satisfaction. that. rent is with- 


ird. rent. or some such. withholding, ap- 
nears to it to be on some other good 






after suit to save ' Timitation when 
Withholding the rent is on ‘the’ same 
round, The’ ae herd of” such protéc- 







is ‘for default in payment of rent. The 
egisľature seems to have ‘assumed, and 


rent, The contentio of Mr. Abhyan- 
. [kar that the landlord or the tenant 
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. 9 ‘Mr, Abhyankar contends that the 
words “in any other case’ mean, (1). the 
suits other than suits for recovery of 
rent and also (2) proceedings other t 
the suits, In Haveliwala’s case (Civ. 
Appln, No,..40 of 1970, D/- 5-2-1970 - 
(Bom) the Division Bench has no doubt 


. taken this view. Mr. Abhyankar’s re- 


liance .thereon is not. without some 
basis, The tenant in that case had failed 
to comply with the order for .payment 
of part of the-rental dués passed by 
Court.on the tenant's own application 
for. fixation of the., standard ` rent and 
interim standard rent, The tenant nei- 
ther complied with the order.so passed 
at ad, interim stage nor with the sub- 
sequent consent order to that effect, In 
the :landlord’s suit for possession, some 
other person was’ held to be a sub- 
tenant and the tenant was held not 
liable to pay for the entire premises, ; 
The landlord file? Special Civil Appli- 


- cation’ against the’ said order and also 


tnade an application” under Sec, 11 (4) 
in ‘his: Special Civil’ Application to dis- 
miss the fenant’s standard rent fixation 
application ther pending, on the ‘ground 
of the tenant’s failure to comply’ with 
the interim order,’ It is not clear if the 
application of the tenant was under 
Section 1f (t) or under Section 11 (3) 
of the Act and- whaf was the occassion - 
for the High Court for making an order 
under Section TI (4) if the tenant's ap- 
plication was ‘under Section 11 (8) and 
an identical order’ could have’ been päs- 
se? therein itself ‘The Division Bench, 
However, ‘did hold that the words “in 
any other case’”‘in Section IF- (4) of the; . 
Act are wide enough to cover the ten- 
ants application for standard rent ‘and 
ant order of dismissal of such application 
for- non-payment ‘of the amount so or 
dered can also be passed” ‘ever! if the 
proceedings do not- happen to ` be the’ 

“suit for recovery of rent”, - - 

‘10. 'With respect,- the view of thé, 
Division: Bench does not appear to us 
to” be correct, Firstly, the words “with 
or without possession”: go to’ bg aan 
how the contemplated directions are in-|/ 
tended’ to be made in suits for recovery| 
of rent’ alone and in no other suits ‘or 
proceedings, Secondly, the occasion to 
direct payment towards rent ordinarily 
can arise only in suits for rent and not 
otherwise, The special situation in 
which direction for fixatión of interim 
standard. rent can arise even in’ claim 
for possession for breach of S, 12 (3) a 
ened Oy Socian te (3) of fhe Act’ . 
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rovision to meet such con- 

ae ee necessary under Sec. 11 @) 
of the Act. Thirdly, the words “and in 
any other case” are sandwiched between 
the words "the Court shall” and “the 
Court may” demonstrating how the words 
“and in any other case” are intended to 
refer to other cases than in which stand- 
ard rent is required to be fixed for with- 
holding of the rent on account of its 
being excessive, Fourthly, the said 
words cannot be assumed to go with 
the words "suit for 
by the sheer force of the grammar and 
syntax. Shom of all the unnecessary 
verbiage, the sentence would read, 
“where at any stage of a suit for re- 
covery of rent, seses and in any other 
CARE ss shicbiceeeeste ” The sentence sounds 
incongruous and the groups of words 
do not fit in with each other. And fifthly, 
the suggested interpretation would 
require division of cases into (4) suits 
for recovery of rent and (2) other pro- 
ceedings under the Act, and it would 
mecessarily prevent division by refe- 
rence to the ground of withholding the 
rent. Resultantly, relief of interim ar- 
rears of rent will have to be restricted 
to the tenant’s withholding rent only 
on the ground of its being excessive. 
No such relief will be competent if rent 
is withheld on any other ground. Noth- 
ing could have been farther from the 
legislative intendment, 

i Fes 

11. The referring judgments do re- 
fer to the ratio of the Full Bench -of 
of this Court in Dattu Subhana’s case 
(73 Bom LR 371): (AIR 1971 Bom 398). 
The question that essentially arose im 
Dattu Subhana’s case was whether the 
dispute with regard to the standard 
rent also could be raised in the written 
statement by the tenant even if he did 
not so raise it by filing an application 
for fixation of standard rent under 
Section 11 (3) of the Act within one 
month of the receipt of the notice con- 


templated under Section 12 (2) of the 
Act, Affirmative answer of the Full 
Bench is now expressly overruled by 


the Supreme Court in ‘Harbanslal’s case 
(78 Bom LR 213): (AIR 1978 SC 2005). 
Sec. 11 (4) of the Act is relied on by the 
Full Bench and its interpretation there- 
of to that extent must be deemed to be 
not good law. While analysing the 
language of Section 11 (4) of the Act 
the Full Bench also further held that 
the power under Section 11 (4) of the 
Act to direct the tenant to pay arrears 


Vidyadhar v- 
-~of rent and fix ‘the. interim 


recovery of rent”. 
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standard 
rent for that purpose can be exercised 
by the Court only when the suit hap- 
pens to be “for recovery of rent”, This 
part of the process of reasoning jis not 
the integral part of the interpretation 
of Section 11 (4) or that which is over- 
ruled in Harbanslal’s case (supra). It can 
stil have persuasive effect, if not bind- 
ing on us, Suffice it to note that our 
conclusion accords with the said view. 


12. The result is, the direction of the 
trial Judge is clearly without any au- 
thority of Jaw. The Civil Revision Ap- 
plication succeeds and the orders of the 
trial Court and that of the Appellate 
Bench of the Small Cause Court are 
set aside, In the circumstances of the 
case, there will be no order as to costs. 

We are grateful to Mr. Abhyankar 
for assisting us as also to Mr, Panday, 
who appeared for the petitioner. 

Revision allowed, 


Vikramsingh 
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Vidyadhar Gajanan Mhatre and an- 
other, Appellants v, Vikramsingh P, So- 
lanki, Respondent.- 

Appeal No. 431 of 1979, D/- 14-4-1981. 

Bombay Rents, Hotel and Lodging 
House Rates: Cortral Act (57 of 1947), 
S. 28 — Jurisdiction of Courts — Evic- 
tion decree passed by “Small Cause 
Court in ‘suit by landlord against tenant 
— Obstruction of execution proceedings 
by rank trespasser on property — Suit 
by owner for eviction of trespasser on 
ground that he had no right, title or 
interest ‘in property — Lies to City Civil 
Court and not to Small Cause. Court 
since suit is'not one between landlord 
and tenant, . Judgment of ~Kantawala, 
C. J. (Bom) D/-26-4-1976 in Civil Revn. 
Appln, No,. 724 of .1973, Foll. AIR 1967 
Bom 389 and (1904) 6:Bom LR 301, Refd. 
Judgment of Palekar, J. (Bom), D/- 1-2- 
1967 in Civil Revn. Applins. Nos. 1934 
and 1935 of 1962 held not good law in 
view of (1904) 6 Bom LR 36t. 

(Paras 8, 10) 
Cases Referred : Chronological Paras 
(1978) Civil Revn. Appin. No. 724 of 
. 1973, D/- 26-4-1976 (Bom) 8 
AIR 1967 Bom 389: 69 Bom LR 172 9 
(19867) Civil Revn, Applns, Nos, 1934 and 

1935 of 1962, D/- 1-2-1967 (Bom) 5 
(1904) 6 Bom LR 301° ` 9 
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- 320, ‘Bom. 
ond. P. Patil,'-_for’ Ap ellants:- : S- 
Tijoriwala: with R. N.. Vakhanc, = a ; 
for Respondent, ao ec 0 oe r 2 
. Pé az ae ‘a j al 
- against. the judgment ‘aid decree’ ar the 


-Gity: Civil “Court: in: Suit No.- 3939 : of - 


- 1964. returning-the plaint for- presenta- 
tion :to .the ‘proper Court -on--the--ground 
„that the City. Civil Court has no juris- 
‘diction to entertain the suit. © — - ... 
_, 2.. It is well settled that the jurisdic 
‘tion of a Court to décide the ‘issue’ dé- 
‘pends on ihe averments contained’ in 
the plaint read as a. whole and not oii 
the defence that may be taken up by 
the defendant, It follows that even if 
‘in the plaint the plaintiff has attempted 
“to meet anticipated defence it cannot af- 
‘fect the plaintifi’s ‘basic cause’ of ‘action 
‘in thé plaint. To appreciate’the cause of 
action in the ‘plaint ‘it is necessary to 
consider the history leading to the pre- 
sent suit., ~~ 4 


` 3. The plaintiffs: are the owners of a. 


. building known as "Ganpati: Nivas” | at 
‘Cadell Road, One Shanta Gopichand Rin 
was the monthly tenant „in respect of 
` the ground floor. of the said building. 
The plaintiffs filed a suit in the Small 
Cause Court being R. A. E. Suit No. 
15117 of: 1958 against Shanta Rin -and 
the present defendant on ‘the ground . 
that Shanta ‘had illegally sublet. the pre- 
mises to the defendant Herein. On 26-2- 
1959 and 9-3-1959 Shanta and the pre- 
sent defendant filed their respective 
writ'en statements denying any sublet- 
ting. Both of them stated that the de- 
fendant had no interest:in the said pre- 
mises. It should be noted that the de- 
fendant did not at any time amend -his 
written’ statement: to’ claim the sub- 
tenancy: though the suit was ultimately 
heard and dismissed on 27-4-61.i.e. after 
the amendment of the Rent Act confer- 
fing protection on the sub-tenants, pro- 
vided the sub-tenancy was granted prior 
to 21-5-1959: At the final ‘hearing the 
plaintiffs" didnot press the’ ground of 
sub-letting, obviously on the basis thal. 
both the defendants had denied. the sub- 
letting in. their written statements and 
because after 21-5-1959 it. will, not help 
the plaintiffs to establish sub-tenaney. as 
such sub-tenancy if established would be 
‘protected- and would therefore be against 
the interest of .the..plaintiffs, As against 
this, 
the defendant. would have amended. the 
written -statement as it would obviously 
` be in his interest to do so, ‘The other 


1 Vidyadhar v. ‘Vikrénisingh” ee 
Small : 


` present. defendant 
- to that suit. It can be presumed that he 


if there really was a subtenancy” 


A.L R. 
‘ground taker up by the: plaintiffs was 
of bona: fide requirement which. also ap- 
Pears. to ‘have been ` disallow zd. by` the 
Cause Court. ‘The - -plaintiffs 
therefter -filéd’ another ‘suit ‘bearing No. 
4109 ‘of 1962 against. Shanta only on the 
8round of non-payment’ of rent, The 
‘was not made a party 


was not made `a ‘party inasmuch as he 
had already stated: on oath that he had | 
no. interest in the premises and continu- ' 


-ed.to do so even. till ‘1961. On 1-2-1963 


an ex. parte decree was ` passed 
Shanta for eviction. .In the execution 
proceedings the defendant obstructed 
and an Obstructionist Notice No. 344- of 
1963- was issued. on .29-3-1963. The de- 
fendant contended that he was a sub- 
tenant. On 31-3-1964 the notice was dis- 
charged holding that the ‘defendant was 
a lawful subtenant, It is difficult to 


against 


uriderstand how the learned Judge could 
have come ‘to the conclusion that sub- 


tenancy existed as the ‘burden lay heavi- 
ly on the defendant ‘to establish the sub- 
tenancy inasmuch. as he would have to 


‘establish subtenancy between 19-3-1959 


and 21-5-1959 by some cogent and un- 
impeachable evidence -and .as in the 
written _ statement he had not claimed 
subtenancy till 1961. Not only that but 
he had allowed the plaintiffs to give up 
their-. ground of -subtenancy hased on 
these written statements assuming there 
was any subtenancy, l 

4. The present „suit: is filed: by the 
plaintiffs, inter alia, for setting aside the 
order of the Small Cause Court. This 
suit is based, on mixed causes of action, 
one cause’ of action is for setting aside 
the order under Order 21, Rule 103 of 
C. P. C. and another for eviction of the 
defendant on the, ground that he had: no 


` right, title or interest- in the premises. 


The. reading of the plaint makes it ab- 
solutely clear that the plaintiffs vehe- 
mently deny that they are the landlords 
and the defendant a tenant. The aver- 
ments, of the- plaintiffs are that the 
plaintiffs are the owners of the building 
and the defendant has no right, title and 
interest inthe building. I do not find 
any averment in the plaint which čan 
lead to any other conclusion, The plaint 


- does: not proceed -on-the basis that the 


plaintiffs are the landlords and the de- 
fendant is the tenant. It would be the . 
defendant’s defence that he is a lawful 

subtenant. -It -is ‘difficult to understand - 
how such ‘a suit can be- filed. by „the. 


LOBL.. 
. plaintiffs . ain; the . Small. ..Causes Court: 


I cannot visualize how. the- plaint or- ap- .: 
plication .can .be drafted. so as to bring . 


the .case- within the: jurisdiction -of . the 
‘Small Causes ‘Court while. at. the. same 
time denying the relationship of -land- 
lord and. tenant. .The.. plaintiffs must 
necessarily -say: that- according to them 
there is no.relationship of landlord and 
‘tenant between them and the defendant 
and on this ground alone the Small 


Causes Court will be Donna to reject 


‘their: plaint. aS + 


5. Mr. Tijoriwala has’ strongly relied . 


on the judgment of Palekar, J. (as he 
then ‘was) of this’ Court dated 1-2-1967 
in Civil Revn, Appln. No. 1934 of 1962 
with Civil Revn. Appin, No. 1935 of 
- 1962. The facts therein were very similar 
to this. case. There also the proceedings 
arose out of the execution proceedings. 
_After an order in execution proceedings 
the suit was initially filed in the Small 
Causes Court which was decreed but on 


appeal the Appellate Bench of the: Small 


Causes Court came to the conclusion that 
the Small Causes Court had no jurisdic- 
tion, A suit was therefore filed in the 
City Civil Court. In that case the peti- 
tioner was the landlord and one Shetty 


was the tenant and the respondent was. 


claiming the sub-tenancy: rights, After 
considering various authorities, Palekar, 
J. observed ag follows: 


“There is no dispute that Shetty was 
the tenant of the petitioner and the peti- 
tioner was entitled to file a suit for pos- 

. session against Shetty in the Small 
Causes Court, That was plainly a suit by 
a landlord against his tenant relating to 
possession. It is also not disputed that 
only the Small Causes Courts have 
jurisdiction to remove obstruction in 
execution of that decree. The decree was 
a decree of the Small Causes Court and 
was executable by that Court. In execu- 
tion, that Court was entitled to put the 
petitioner in possession against any per- 
son bound by the decree. A person 
bound by the decree is not necessarily 
the judgment-debtor. A person may b€ 
bound without being a judgment- debtor 
if. that person’s possession is on behalf 
or relatable’ to the judgment-debtor. If 
the petitioner had succeeded in the ob- 
structionist notice, the petitioner ‘would 


have .beén put in possession against the. 
respondents by the Small Causes Court.. 


On ‘the other “hand, if the ‘respondents 


wanted. to, be. put. in. „possession being un- 
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successful in’-the resistance; they- would 


. the suit, 
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have been required to: file a- suit against 
the- petitioner, -and since, - they claimed 
to be tenants, though independently of 


‘Shetty, -the suit filed. by them against 
the petitioner- would have been a suit 
between the tenant .and -the landlord 


cognizable -only by the Court of. Small 
Causes under .Section . 28 of. the 
Act. Unfortunately for the -petitioner, he 
was unsuccessful in- the obstructionist 
notice, and, therefore, he had to file the 
suit. In that suit his claim is identical 
with the claim in the obstructionist pro- 
ceedings, viz, that the decree against 
Shetty . obtained by him is executable 
against the respondents, He had to file 
because it was necessary for 
him to do so within.one year as requir- 
ed by the Statute. The: notice of ob- 
struction had been summarily disposed 
of, and in a sense, the suit filed by the 
petitioner was merély a continuation of 
the execution proceedings he had start- 
ed against the tenant, In my. opinion in 
a very real sense, the suit is still a suit 
between the landlord and tenant relat- 
ing to possession in which a claim or ques- 
tion under the Act arises. Mr, Hungund 
pointed out that if this is really a 
suit between a landlord and tenant, then 
the tenant Shetty ought to have been 
made a party, and. since he is not made 
a party, the suit cannot be regarded ‘as 
a suit between a landlord and ‘tenant, It 
appears to me that this is too technical 
a way of looking at the problem. Even 
if Shetty had been made a party, he 
would not have been anything more than 
a formal party. No relief was claimed 
against him. Indeed, no relief was ‘claim- 
able against Shetty because already 
there was a decree for eviction against 
him and the relief for éviction could have 
been obtained by executing that decree. 
The plaint clearly mentions that this 
very decree which has been obtained by 
the petitioner against Shetty is binding on 
the respondents, and, therefore. execut- 
able. against them personally. The mere 
fact that Shetty has not been made a 
party that is.to say, his name is not 
mentioned in the title of the suit. will 
not make. the. suit any the less a suit 
which can be described as a suit be- 
fween.a landlord and tenant relating to 
possession of the property in which a 
claim. or question under- the Act arises.” 


; 6-7. ‘There are two aspects about ‘the 


ulema of Palekar, J. which mente 


ot 
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‘consideration. If that judgment.was good 
law the position will be that the- juris- 
„~ diction of a Court will depend not upon 
` theycause of action in the plaint but on 
the defence that a defendant may take 
up to, contest.a plaintiffs claim. The 
judgment also asgsymes that the relation- 
ship “between. the judgment-creditor and 
the person claiming -: . through the judg- 
ment-debtor is necessarily the. same as 
that between the judgment-creditor and 
‘judgment-debtor;-- This cannot. be the 
case every time. On the basis of this 
judgment the person purporting to claim 
through judgment-debtor may be a rank 
trespasser qua judgment-creditor, such 
a person may also bė a rank trespasser 
claiming a completely false relationship 
between . himself and the. judgment- 
debtor, Even in sucha situation only 
the Small Causes Court, which is:a spe- 
cial Court, will have jurisdiction by. vir- 


_ tue ofthe claim made by such a. person . 


though false.: If the. reasoning of the 
judgment of Palekar, J. is. applied fully 
in: a.case other than between the land- 
lord and .the tenant. me Bese y a 
as: follows: 4 


“Tt: “a suit “is filed in the City. “Civil 
Court for accounts of partnership ‘valu 
ing the’ claim below’ Rs, 50,000/- and the 
ultimate ` decree. passed is’ for more than 


eres 


over a 50 ena im execution and a 
third party ‘comes forward to contest 
the application by claiming to have an. 
independent right: or right of a. mortgagee 
which necessarily must, arise. through. the 
judgment-debtor.; ‘and in such a situation 
if the Obstructionist Notice is dismissed, 
the plaintiff will have to file a. suit only 
in the. City. Civil, Court though’ the’ valu- 
ation’ ‘of the suit for the. , purpose ‘of 


Court-feées “will” necessarily’ have, to be. 


more than ‘the one in. which the City” 


Civil Court, can ‘exercise its jurisdiction.. 


I do pot- think that. ‘such an interpreta- 
tion. ‘can be" ‘given “to the provision of. 
Order 21, “Rule 103 of the Civit, Proog, 
düre ‘Code. ` Fi 


Vv 


fea 
: 8. It-is clear that thë. clami in. the i, 


.in which the decree was passed and the. 
present suit -is-.not identical -or similar: 
The cause of-action in the first ‘suit was 
clearly. based on the relationship - of. 
landlord and tenant, the ground of evic- 
tion arising out of- the Rent Act, In-the 

‘Jexecution -- proceedings’ and accordingly’ 

even in the present suit the plaintiffs’ 


Vidyadhar vy, Vikramsingh 
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contention is: that they are the owners 
of the property with a decree against 
the tenant. The respondent-defendant ‘is| 
not a tenant nor does he have. any right 
through a tenant . but is a rank tres- 
passer in the property, purporting to 
claim a right through the tenant which 
is false or in any event which cannot! 
give any protection of the Rent: Act or 
any other law, In such a situation in 
my -view it will be impgssible for Small 
Causes Court to have jurisdiction since 
it can have jurisdiction only if the suit 


_ Was admittedly. between landlord and 


the tenant and relating. to- possession - or 
for reliefs arising under the Act, 


9. Mr. Patil for the petitioners has re- 
lied on. the . judgment of Kantawala 
C. J; dated 26-4-1976: in Civit Revn. 
Appin. - No. 724 of 1973. ‘In that case 


' also the facts were very similar to the 


present case, After -considering -various 
decisions, including the aforesaid: -judg- 
ment of Palekar, J., the Chief Justice 
relying on-a latter judgment: of this 
Court delivered by Tulzapurkar, J. and 
reported in Paul Vaz v. Elizabeth’ (1967) 
69 Bom'LR 172: (AIR 1967. Bom 389) 
which again -. relied on an- earlier. Divi- 


‘ sion Bench Judgment of this’ Court “in 


the: case’ of .Damul: v. Shripat, (1904) 6 
Bom LR 301, ‘held ‘that a -suit . instituted 
following -tipon adverse decision in ex- 
ecution application;. would not. be à 
continuation of the.:.summary applca- 
tion but an independent proceeding gov- 
erned -by the relevant provisions of the 
of the Civil Procedure Code. With re- 


- spect I am in entire agréement with the 


judgment . of Kantawala C.. J.. This 
judgment.. obviates the difficult situation 
that. would -otherwise have arisen as 
pointed out-by me above under the judg- 
ment of.. Palekar, . J. The decision in 
Damul..y. Shripat was not considered by 
Palekar,..J, The: entire . ratio cof the- de- 
cision of Palekar, J., is that-since the 
suit, is- ‘continuation -of: the. execution 
proceedings in which -the order was 
passed. the Court.in which the execution 
proceeding lay, alone had. ‘jurisdiction. 
This .: ratio is clearly. contrary to the. 
earlier Division Bench decision and so 
not good: law and] respectfully ` e 
with the oee of Tanum de a 
and prefer to follow~the same, - 


10. In my view, therefore, looking to 
the cause of action -in the ` plaint it ts 
clear that the City Civil Court ‘alone 
has jurisdiction to ‘try the claim as made}. 
by the- plaintiffs: and the Small Causesl 


1881 


Court will have no 
the same, 

11. In the result- the appeal is- e 
ed. The respondent to pay the’ ‘cost’ of 
the appeal! ‘The order ‘of the ‘trial 


-furisdiction to a, 


Judge dated 28-7-1978, directing “the ‘re- 


turn of plaint to the plaintiffs for‘ prè- 
sentation to the proper’ Court is set aside. 
The suit shall be heard and disposed 
of by the said Court in accordance 
with law. This being a very ‘old suit 
filed in 1964, I direct that the: City Civil 
Court will hear and dispose’ of the suit 
betore the end of July, 1981. ~~. 
Appeal allowed. 


AIR 1981 BOMBAY: 323: 
(AT NAGPUR) ^- 
JAMDAR J. 
Dagadu, Petitioner v. Ramji and . others 
Respondents. - 
Spl. Civil Appln. No. 1882 of 1978, D/- 
6-12-1979.* 
- (A) Bombay ennhy 


1958), Ss. 125, 97, 98, 100 (2) — Reference 
by Agricultural Lands Tribunal to Tahsil- 
dar to ‘determine question of tenancy — 
Competent — Duties of Tahsildar and 
Agricultural Lands Tribunal stated, Spe- 
cial Civil Application No, 345-of 1970, 
D/- 11-8-1971 (Bom) Dissented from. 
Agricultural Lands Tribunal ig `a Civil 
Court for the purposes ` of Section 125 
and is quite competent to make ‘a re- 


ference. Special Civil Application 
No. 345 of 1970 D/- 11- 8- 1971 (Bom.) 
Dissented from. (Para 8) 

Admittedly the Agricultural Lands 


Tribunal has no jurisdiction to decide 
the issues about tenancy, The duties of 
the Agricultural Lands Tribunal as 
stated in Section 98 do not include the 


function to decide whether the person is,. 


or was at any time in the past, a tenant. 
This function is specifically included in 
the duties and functions to be perform- 
ed by the Tahsildar by virtue:.of 


clause (2) of Section 100.:Even if only. ‘ 


a person of the rank of Tahsildar and 
above can be appointed as one. man 
Agricultural Lands Tribunal as contem- 


plated by sub-section (2) of Section 97 _ 


and such person would be ‘competent 


*To quash the Order passed by Member, 
Maharashtra Revenue Tribunal, Nag- 
pur, D/- 8-8-1978. 
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“and Agricul- 
tural Land (Vidarbha Region) Act (99 of 


Bom. 323 


to: decide the. issue- about ` tenancy, it 
cannot ‘be. forgotten that Agricultural 
Lands Tribunal and :Tahbsildar are the 


distinct legal. functionaries having: sepa- 


rate- duties and functions under the Act. - 
As provided in the Proviso to sub-sec- 
tion (2) of Section 97, the State Gov- 
ernment, may for any area constitute 
a Tribunal consisting of not less than 
3 members. . The Tribunal so constitut- 
ed can exercise. the powers and perform. 
the duties and functions of the Agri- 
cultural Lands ‘Tribunal under the. Act, 
Obviously such a Tribunal would not 
be, competent to decide the issue about 
tenancy ;, even ; if one. of its members 
happens to be an officer, ‘not below the. 
rank of a, Tahsildar. .If a dispute | about 
tenancy is “raised before such .a Tribunal 
it has to make reference to. the’ com- 
petent authority or the -Tahsildar for 
decision of the issue. It may. be that 
the Tahsildar appointed. as one man 
Agricultural Lands Tribunal, may, if 
he so chooses, himself decide the issue 
about tenancy in any proceedings enu- 
merated in Section 97. But. that does 
not mean. that while acting as'an Agri- 
cultura] Land Tribunal, he is not com- 
petent ‘to make reference to the Tahsil- 
dar i. e., either to himself or to any 
other Talisildar having jurisdiction - in 
the matter. (Paras 6, 7, 8, 9) 
(B) Bombay Teriancy and Agricul- 
tural Lands (Vidarbha Region) Act (99 
of 1958), Section 125 — Competency of 
reference by Agricultural Lands Tri- 
bunal to Tahsildar, under — Challenged 
for first time at second revision appli- 
cation before Revenue Tribunal which 
was fifth proceeding between parties — 
Objection not taken in earlier writ peti- 
tion challenging order of Revenue Tri- 
bunal — Objection cannot be consider- 
ed in subséquent writ petition: f 
: a (Para 10) 


Cases Referred : Chronological | Paras 


(1971) Spl. Civil ‘Appin. No. 345, of 1970, 


D/- 11-8-1971,. (Bom), Kisan ‘Dhawaji 
v. Saraswatibai . . 4 


N. S. Munshi, for Petitioner; M. N. 
Tagay, A. .Ry Ingely. and N. G. Olay 
for Respondents, 

ORDER :— The - material ai 
that arises for consideration in this 
petition is whether. the Agricultural 
Lands Tribunal while exercising the 
powers conferred upon it by Section 98 
of the Bombay Tenancy & Agricultural 
Land (Vidarbha Region) Act, 1958 (here- 
inafter -referred to as the Vidarbha Ten- 
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ancy Act) can-make a reference under 
Section -125 to the Tahsildar for deciding 


the issue of Tenancy.. 


2 The petitioner claims to be the 
tenant of the lands bearing S. Nos. 72/1, 
74/1 and 74/4 situate at Toe, a village 
in Washim tahsil of Akoia District. 
These lands admittedly belong to re- 
spondent No, 1. Suo motu proceedings 
were commenced under Section 48 of the 
Widarbha Tenancy Act for transferring 
ownership of above mentioned lands in 
favour of the petitioner, Respondent 
No, 1 disputed petitioner’s claim that he 
is a tenant of the lands in question. Ac- 
cording to respondent. No. 1, the peti- 
tioner is his partner in cultivation of 
the lands. The Agricutural Lands Tribu- 
nai, presumably on the assumption that 
it had no jurisdiction to decide the ques- 
tion about tenancy, made a reference 
under Section 125 of the Vidarbha Ten- 
ancy Act to the Tenancy Naib Tahsildar, 
Washim for decision of the following 
issues :—— . 

(1) Whether the recorded tenant Da- 
gadu s/o Konduji of Toe, Tahsil Washim, 
District Akola is a enant of field S. Nos. 
71/1 and 74/1 area 5 acres 4 gunthas and 
0 acres 35 gunthas 74/4 area 20 acres of 
village Toe shown as owned by Raoji 
Saturaji of village Adoli. 

(2) If so since when? 

(3) Whether he was in possession of 
the field in question on 1-4-1961 or 1-4- 
1963 as a tenant? 

(4) Whether still he is ın possession of 
the land in question? 

(5) How much total land is held by 
the alleged tenant? 

- 3. The reference was heard by the 
Additional Tahsildar, Washim. He held 
that the petitioner is not the tenant of 
the lands in question, that he was not 
tenant of the lands on 1-4-1961 and 1-4- 
1963 and that he was not in exclusive 
possession of the lands on these material 
dates. This order was confirmed by the 
Special Deputy Collector in the appeal 
preferred by the petitioner, The revision 
application preferred by the petitioner 
to the Maharashtra Revenue Tribunal 
was also dismissed, The petitioner, 
therefore, moved the High Court by an 
application under Article 227 of the 
Constitution for quashing the orders 
passed against him by the Tenancy 
Authorities in the suo motu proceedings. 
The petition was allowed by the High 
Court on the ground that the matter 
involved in the petition called for re- 
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ALR. 
consideration | 
between the parties. The matter, there- 
fore, was remanded back to the Appel- 
late Court for hearing the appeal afresh 
according to law. After remand, the ap- 
peal was decided by the Special Deputy 
Collector on the basis of the evidence 
already on record, as agreed to by the 
parties, and confirmed his original finding 
that the petitioner is not the tenant of 
the lands in question. The petitioner, 
being aggrieved by this order, preferred 
Revision Application No. Ten-A-58/76 to 
the Maharashtra Revenue Tribunal. At 
the hearing of this revision application, 
it was contended for the first time that 
the Agricultural Lands Tribunal was not 
competent to make a reference under 
Section 125 of the Vidarbha Tenancy 
Act, that the Additional Tahsildar there- 
fore, had no jurisdiction to decide the 
reference and hence all the proceedings, 
which arose out of this reference were 
bad in law and must be quashed. The 
Revenue Tribunal rejected the conten- 
tion holding that the material question 

“was not whether the Agricultural Lands 
Tribunal was competent to make refer- 
ence but the material and decisive fact 
was whether the authority receiving the 
reference was competent to decide the 
issues. The Tribunal also held that the 
objection about jurisdiction was ‘never 
raised before by the petitioner who had 
subjected himself to the jurisdiction of 
the Additional Tahsildar and hence the 
contention in that behalf is barred by 
constructive res judicata, Being aggriev- 
ed by this decision, the petitioner has 
again approached this Court under 
Article 227 of the Constitution of India. 

4. Mr. Munshi for the petitioner did 
not challenge the concurrent findings 
given twice by the courts below that the 
petitioner is not the tenant of the lands. 
He, however, emphatically urged that as 
the reference itself was bad, all subse- 
quent proceedings are vitiated, In sup- 
port of this contention, Mr. Munshi 
placed reliance on the decision of 
Chandurkar, J. in Spl. Civil Appin. No. 
345. of 1970 decided on 11-8-1971 (Kisan 
Dhawaji v. Saraswatibai), In that case 
also the issue of tenancy, which arose 
in a proceedings for statutory transfer 
of ownership under Section 48 of the 
Vidarbha Tenancy Act, was referred by 
the Agricultural. Lands Tribunal to the 
Tahsildar. It was held that Section 125 
of the Vidarbha Tenancy Act could not 
be. invoked by. the Agricultural Lands 
Tribunal as it dealt only with the bar 


of the ‘entire controversy ` 


1 


1981 


held that. Section 97. does not empower 
the Agricultural Lands Tribunal to make 


any reference. The learned Judge fur- 


ther held that when’a Tahsildar is ap- 
pointed as the Agricultural Lands Tri- 
bunal and he exercises the powers ‘and 
performs the duties and functions of the 
Agricultural Lands Tribunal, he does not 
cease to be a Tahsildar and even while 
functioning as the Tribunal he is com- 
petent to decide whether a person is a 
tenant or not, The learned Judge also 
held that in the absence of any provi- 
sion empowering the Lands Tribunal to 
make a reference to the Tahsildar, the 
Tribunal has no jurisdiction to make a 
reference and the Additional Tahsildar 
has no jurisdiction to deal. with the 
question which it is for the Lands Tri- 
bunal to decide. 


5. The above referred decision main- 
ly proceeded on two assumptions. First 
that Section 125 of the Vidarbha Ten- 
ancy Act could not be invoked by the 
Agricultural Lands Tribunal and second 
that in .the absence of any provision in 
the Vidarbha Tenancy Act to that ef- 
fect, the Agricultural Lands Tribunal 
cannot make such a reference and that 
when an officer not being of the rank of 
Tahsildar is appointed as the Agricul- 
tural Lands Tribunal, he will be com- 
petent, even while functioning as the 
Agricultural Lands Tribunal, to decide 
the issue about tenancy. It, however, 
appears that the provisions contained in 
the explanation to Section 125 .and in 
Section 102 were not brought to the 
notice of the learned Judge. Section 125, 
which provides for a reference by- the 
Civil Court to the Tenancy Authorities, 
of issues, which under the provisions of 
the Vidarbha Tenancy Act are required 
to be settled, by the said authorities 
reads as follows: 

“(1) If any suit instituted in any Civil 
Court, involves any issues which are 
required to be settled, decided or dealt 
with by any authority competent to set- 
tle, decide or deal with such issues un- 
der this Act (hereinafter referred to as 
the competent authority) the Civil Court 
shall stay the suit and refer such issues 
to such competent authority for determi- 
nation. 

(2) On receipt of such ‘reference from 
‘the Civil Court, the competent authority 
shall deal with and decide such issues 
in accordance with the provisions of 
this Act and shall communicate its deci- 


: _Dagadu v. Ramji . 
against the Civil Court. It was further 


.Mamlatadar’s Courts Act, 
phasis supplied).* 
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sion to. the Civil Court and such court 
shall thereupon dispose of the suit in 
accordance with the procedure applica- 
ble thereto, 


‘Explanation: For-the purpose of this sec- 


tion a Civil Court shall include a Mam- 
latdar’s © Court constituted under the 


1906.” (Eim- 


6. Section -102 lays down. the proce- 
dure expected to be followed by the 
Tahsildar and the Tribunal. It reads as 
follows :— 44 

“In all inquiries and proceedings com- 
menced on the presentation of applica- 
tions under Section 101, the Tahsildar 
or the Tribunal shall exercise the same 
powers as the Mamlatdar’s Courts under 
the Mamlatdars’ ‘Courts Act, 1906, and 
shall, save as provided in Section 36, fol- 
low the provisions of the said Act, as 


if the Tahsildar or the Tribunal 
were a .Mamlatdar’s Court under 
the said Act -and the application 


presented was a plaint presented under 
Section 7 of the. said Act. In regard to 
matters which are not provided for in 
the said Act, the Tahsilar or the Tribu- 
nal shall follow such procedure as may 
be prescribed by the State Government. 
Every decision of the Tahsildar or the 
Tribunal shall be recorded in the form 
of an order which shall state the rea- 
sons for such decision.” 

It is, therefore, clear that the Agricul- 
tural Lands Tribunal is a Civil Court for 
the purposes of Section 125 and is quite 
competent to make a reference. 

7. Admittedly the Agricultural Lands, 
Tribunal has no jurisdiction to decide. 
the issues about tenancy. The duties of 
the Agricultural Lands Tribunal. asj 
stated in Section 98 are as follows:— 

(a) to determine the value of the site 
of a dwelling house under Section 23; 

(aa) to decide any dispute whether 
the ownership of any land is transferred 
to, and vests in, a tenant under Seċ. 46, 
Section 49-A or Section 49-B; ` 

(b) to decide any. dispute as to the 
particular area of land to be purchased 
under Sections 41 (46 and 49-A): 

(c) to determine the reasonable price . 
of the land under Section 43 and Sec- 
tion 91; 

(d) to determine in the prescribed 
manner dispute regarding — 

*Emphasis not found in certified copy. — 
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(i) the: priority or ‘any other right in 
relation to the purchase of land under 


Section 41 among tenants inter se or be- | 


tween the tenant and the landlord, 


> (ii) the kind, extent or location or ahy 
particular area of land to ‘be purchased 
or the amount of the price’ or any in- 
stalment thereof to be deposited; 


These duties and functions do not in- 
clude the function. to’ decide whether the 
person is, or was at any time in’ the 
past, a tenant. This function is specifical- 
ly included in the duties and functions 
to: be performed ‘by the Tahsildar — by 
virtue of clause (2) of Section 100 of the 
Vidarbha Tenancy Act, : 


& H is true that only a San of 
the rank of Tahsildar and above can be 
appointed as one man Agricultural 
Lands Tribunal as contemplated by sub- 
section (2) of Section 97. Such person 
would be competent to decide the issue 
about .tenancy, But it cannot be for- 
gotten that the Agricultural Lands Tri- 


bunal and the Tahsildar are the distinct ` 
separate 


legal functionaries having 
duties and functions. under the Vidarbha 
Tenancy Act. Cases may arise in which 
the Tribunal may be constituted by 
more than one person and some of the 
members of the Tribunal may not be 
competent to exercise the powers . con- 
ferred on the Tahsildar by Section 100. 
As provided in the proviso to sub-sec- 
tion (2) of Section 97, the State Govern- 
ment may for any area constitute a Tri- 
bunal consisting of not less than thrée 
members, 
ean exercise the powers and perform the 
duties and functions of the Agricultural 
- [Lands Tribunal under the Act. Obvious- 
ly such a Tribunal would not be com- 
petent to decide the issue about tenancy 
even if one of its members happens to 
be an officer, not. below the rank of a 
Tahsildar, If a dispute. about ‘tenancy is 
raised before such a Tribunal, it has to 
make a reference to the competent 
authority viz., the Tahsildar: for decision 
of the said issue. It appears that this 
aspect of the matter was not placed: be- 
fore the learned Judge | in the above re- 
_ ferred case. 


9. It may be that the Tahsildar ap- 
pointed as one man Agricultural Lands 
Tribunal, may, if he so chooses, himself 
decide the issue about tenancy in any of 
the proceedings enumerated in Sec. 97. 
But that does not mean that while act- 
ing as an Agricultural Lands Tribunal 
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he is'not competent to make a reference 
to the Tahsildar Le. either to himself: or 
to any other Tahsildar, having jurisdic- 
tion inthe matter, Cases may jalso arise 
in which a Tahsildar,: who is designated 
as an‘ Agricultural Lands: Tribunal:. may 
not be simultaneously. posted  and:'''de- 
signated' as a Tahsildar. It may also be 
that- the officer appointed as Agricultural 
Lands ‘Tribunal may not be ‘a Tahsildar 
but some Officer of the rank-above the 
Tahsildar, Sub-section (2) of Section ‘97 | 
‘visualises ‘such a possibility, Such ‘an 
officer would not be competent to de- 
cide the question about tenancy which 
in the first instance must be decided un- 
der Séction 100 (2) by the Tahsildar. It 

is, ‘therefore, difficult to accept thé sub- 
nisin that the reference made by the 
‘Agricultural Lands Tribunal in this case 
was not competent and therefore, ‘the 
Additional Tahsildar, . who. decided the 
issue about petitioner’s tenancy had no 
jurisdiction to doso. -` 

10. There is one more aspect of the 
matter, which assumes some significance 
in this case. The competency. of the re- 
ference was challenged for the first time 
before the. Revenue Tribunal. at -the 
hearing of the second revision applica- 
tion filed by the: petitioner. That was 
the fifth proceeding between the parties. 
It is also significant to note that this 
objection was not taken in earlier writ 
petition (Special Civil Application: No. 
650/1967) filed by ‘the petitioner chal-' 
the order of the Maharashtra! 
Revenue Tribunal at the end of the first 
round, The objection raised, therefore, 
deserves to be ignored even on. that 
ground. The petition, therefore, fails, It 
is dismissed with costs. Rule according- 


ly. 
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DHARMADHIKARI AND 
PALSHIKAR, JJ.. 


- Dattatray Shankarbhat Ambalgi and 
others, Petitioners v. State of Mahara- 
shtra arid others, Respondents. 


Spl. Civil Appin, No. 138 of 1978, 
with Writ Petn. No. 1355 of 1980, He 
6-3-1981. 

_ (A) Urban Land (Ceiling and la- 
tion) Act (33 of 1976), -Section 2Q (i) 

— ‘Vacant land’ —-Land earmarked: for 

construction of buildings by public au- 
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thorities and only the owner prohibited 
from undertaking building activities — 
Held land was ‘vacant land’ within 
meaning of See. 2Q; aa 


Under Section’ 2Q°" (i). land ~ can be 
said to be taken out of the purview of 
the definition of ‘vacant land’ only 
when there is ʻa total prohibition on 
construction of buildings upon such land 
under the relevant building regulations. 
Thus what is contemplated - by Sec- 
tion 2Q (i) is that the building -re- 
gulations totally prohibit the -building 
activity. upon certain lands by any in- 
dividual or public authorities or even 
by the State Government. But if the 
regulations allow the building activity 
not by a person who holds the land 
but by public bodies or the State Gov- 
ernment then certainly construction of 
building is permissible. Once it is found 
that construction of building is permit- 
ed either by an individual or even by 
a public authority then certainly it is 
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declaring certain lands as surplus. The 
petitioner's: filed. an appeal against this 
order-and the appellate authority vide 
its order dated 12-8-1978, remanded the 
case to the: competent authority. for 6 
fresh decision; On “remand the com- 
petent authority passed an order and 
the said order was confirmed in appeal 
by the appellate authority on 27-3-1980. 
Writ Petition No. 1355 of 1980 is direct- 
ed against the said order. 

2-3. A Scheme under the Maharashtra 
Regional and Town Planning Act, 1968 
was prepared and the plots held by the 
petitioners. were included in the said 
scheme known as “Sholapur Town Plan- 
ning Scheme No, 1”, These lands are 
situated within the Umits of the Shola- 
pur Municipal Corporation. The lands in 
question are final Plots Nos. 26, 28A, 22, 
42/1, 56A, 44A/1 and 23: Plots Nos. 53, 
46.and 52 are also held by the petitioners 
but they haye been leased out to vari- 
ous lessees who have constructed their 
houses’ thereon: and are in possession of 


‘vacant land’ and cannot be taken out, -the said lands, Survey-No. -53A, which 


of the definition, AIR 1980 Delhi 106, 
Disting, (Para 8) 


(B) Maharashtra Regional: and Town 
Planning. Act (37 of 1966), Section 43 — 
Declaration of intention to prepare de- 
velopment plan does not impose, to! 
prohibition on building activity ` upon 
Jand falling ‘within development ‘plan. 


(Para 10) 
Cases Referred : Caenlonen Paras 
AIR 1981 SC 234 . 7 
AIR 1980 Delhi 106 7 9 
AIR 1979 SC 1415 M 7 


G. R. Rege, ` for Petitioners; c S, 
‘Sawant, Addl. Govt. Pleader with R. T, 
Walawalkar Asst, Goyt, Pleader, for Re- 
spondents, 


PALSHIKAR,: ye The petitioners in 
these two petitions are brothers and they 
own various lands in Sholapur City. 
Consequent upon the passing of the 
Urban Land (Ceiling and Regulation) 
Act, 1976, ‘(hereinafter referred -to ag 
"the Act”) they filed returns as- required 
by the provisions of the said Act. They 
had ‘also applied for exemption under 
Section 20 (1) of the Act. However, by 
an order dated 12-7-1977, their applica- 
tion was rejected and the exemption 
sought for was declined. : Special -Civil 
Application No. 188 of 1978 is directed 
against that order. As already stated 
they had filed a return of the lands held 
by them before the competent authority 
and an order dated 9-7-1978, was passed 


‘Scheme No. 11. 


also belongs to the petitioners, is'reserv- 
ed for garden under the Town Planning 
Survey Nos. -56A and 
53A are finally reserved for the purposes 
of garden as per. the scheme, Survey 
Nos, 26, 28A, 22,-42/1: and 44A/1 are the 
plots which are reserved for . various 
publie activities, such as buildings of 
primary school, high: school, civil hos- 
pital, bus terminus etc., under the Town 
Planning Scheme. About 3 cases were 
decided by the competent authority and 
thereafter by the ‘appellate .. authority 
and orders were passed. These orders 
are. collectively challenged in the pre- 
sent petition. 

4, The main contention of Shri G. R. 
Rege, thé learned Counsel for the peti- 
tioner is that the lands in question are 
specifically reserved for various public 
purposes, No building activity: is, there- 


- fore permitted -on these lands so far as 


the petitioners are concerned, The péti- 
tioners cannot develop these plots and 
undertake any construction activity on 
those plots as they. are reserved for the 
purposes -aforesaid. ‘According to him, 
therefore, these lands. are ‘not vacant 
lands’ within the meaning of Clause “Q” 
of Section 2 of the Act. He relies for 
his argument upon the: definition of the 
expression’ “vacant land”, He «further 
says that: from the commencement of the 
Act no. person. shall be entitled to hold 
any Vacant: Tend in- excess of the ceiling 
limit im‘ the territories to which the Act, 
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applies, under sub-section : (2) :of Sec. 1; 
-but since. the building activity ‘is . prohi- 
bited on these plots these lands..are not 
eovered. by the expression “vacant land” 
and thus they. are outside the. purview 
‘of. the provisions of the Act and conse- 
quently. could not be declared-as sur- 


plus under this Act. He also- drew our. 


attention to Section. 43 of the Mahara- 
shtra Regional and Town Planning Act, 
1966. His . submission is that under 
Section 43. there is a total prohibition 
upon the building activity after the date 
on which the intention. to prepare a d- 
velopment plan: in any land is declared 
by the authority and such intention has 
to be published in the official. gazette. 
According to him-once this intention is 
declared and .it is published in the off- 
cial gazette no person can. change the 
user of any land for carrying the deve- 
lopment of the land without the permis- 
sion in writing of the competent au- 
thority. He, therefore, says that Sec, 43 
is a blanket prohibition upon the build- 
ing activity and therefore it ‘cannot be 
covered by the expression “vacant land” 
since construction of a building is not 
permissible under the building regula- 
tions imposed: in any. area in: which such 
land is situated. In short, therefore, 
his submission is that under the relevant 
rules and regulations no building activity 
is permitted on these plots so far as the 
petitioners are concerned and hence it is 
not possible for the petitioner to under- 
take any construction activity on these 
plots. These are not the vacant lands 
within ‘the meaning of- the expression 
“vacant lands” and could not be. declar- 
ed as surplus or in manner dealt watt) 
as per the provisions of the Aci.. : 


5. His next contention -is that Sec. 3 
lays down that no person shal! .be ‘en- 
titled to hold any vacant land in excess 
of the ceiling limit and therefore, the 
lands upon which building activity can- 
not be undertaken is not vacant land 
and no ceiling can be fixed upon suth 
lands and hence they are entitled to 
hold -all the lands.in their possession, He 
further contended that ceiling- is with 
fesvect to the person who.is holding the 
land and not with respect to the lands. 
He further contends that while: determin: 
ing whether .a particular land.is a vacant 
land or not what has.to be . seen is 
whether: there. is any prohibition. 
any person to undertake building. activi- 

. ty_at the time of commencement of the 
Act, arid. future possibility: of construc- 





upon, 
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tion of buildings dn those lands is not 
to’ be. considered. He says that if.on the 
date.of the commencement: of the Act a 
person: is prohibited from constructing 
building.on the land then the same will 
have to be excluded Woie Oriora 
the -ceiling area. 


6. Another contention raised -by Shri 
Rege is that under Section 43 when the 
intention to prepare a development plan 
is declared and published in the official 
gazette what is done is that a draft plan 
is prepared and under the provisions of 
the Maharashtra Town Planning Act, 
1966, it has to be made final, till then 
the plan is only at the stage of a draft 
plan. It is possible for the authority 
concerned to effect changes in the said 
plan and it is also possible that the land 
which is reserved today for a garden or 
for a civil hospital may not be reserved 
tor the said purpose when the draft plan 
is finalised. He further says that under 
Section 126 the lands required for pub- 
lic purpose are to be acquired under the 
Land Acquisition Act and not the Ceil- 
ing Act. He therefore, contended that 
the authorities under the Ceiling Act 
had no jurisdiction to declare these lands 
as surplus or take any other step under 
the Act. 

7. Before we discuss the questions 
raised by Shri Rege, it is worthwhile to 
consider the object and the scheme of 
the Act. The object of this Act has been 
stated in the case of Union of India v. 
Valluri Basavaiah Choudhary, AIR 1979 
SC 1415, as follows (at P. 1419) :— 

“The primary object and the purpose 
of the Urban Land (Ceiling and Regula- 
tion) Act, 1976 ‘the Act’ as the long 
title and the preamble show, is ta provide 
for the imposition of a ceiling on vacant 
land in urban agglomerations, for the 
acquisition of such land in excess of the 
ceiling limit, to regulate the construc- 
tion of buildings on such land and for 
matters connected therewith, with a view 
to preventing the concentration of urban 
land in the hands of a few persons and 
speculation and profiteering therein, and 
with a view to bringing about an equita- 
ble distribution of land in urban aggio- 
merations to subserve the common good, 
in furtherance of the directive principles 
of Article 39 (b) and (c).” 

Similar is a statement by. the Supreme 
Court in-Bhim Singhji v; Union of India, 
AIR 1981 SC 234, 

8. Keeping in view the aforesaid aims 

and objects of the Act the, relevant. pro- 


1981 > 


‘Visions .of the Act: will have ito:be inter- 
preted so as to achieve these~ objects and 
any -other interpretation -which -would 


defèat: the objects of the Act cannot. be . 


accepted, We would, therefore, deal with 
the main contention -of the petitioner 
whether these lands are vacant lands oF 
not. As already stated, according to the 
petitioners, after the .publication of the 
scheme and reservations made in the 
scheme for certain public purposes, the 
petitioners are prohibited from construct- 
ing any building on these lands and 
therefore, these lands are. not included 
in . the definition. “vacant land”, The de- 
finition of vacant land is. as follows :— 
“Vacant land”. means land, not being 
land mainly used for the. purpose of ag- 
riculture, in an urban agglomeration, but 
does not include :— 
ba land.. on. which construction of a. 
building is not permissible - „under 
.the building regulations in force in 
the area in which such land- is 
: situated; .. 
(ii) in an area ‘where there are building 
- regulations, the land occupied by 
_. any building which has been con- 
., structed before, or is being con- 
structed on, the appointed day with 
the approval of the appropriate au- 
thority, and the land appurtenant 
to such buildings; and 
in .an area where there are no 
_ building regulations, the land occu- 
_ pied by any building which has been 
constructed before, or is being con- 
structed on, the appointed day and 
the land appurtenant to such 
building.” 
It is clear from the definition that what 
the said expression contemplates, is that 
the land on which construction is not 
permissible under the -building regula- 
tions in force in the area in which such 
land is situated, cannot be' treated as 
vacant land. Therefore, what we have 
to see is that, is there any prohibition 
upon the construction of buildings on 
these lands. It appears that these lands 
are reserved in the plan for certain pub- 
lic purposes and it is ‘only the petitioners 
who cannot construct buildings upon 
these lands, but that does not mean that 
building activity as such is totally pro- 
hibited upon these lands under the build- 
ing regulations in force. The very pur- 
pose of reserving thesé ldnds is to con- 
struct buildings though for public pur- 
poses, such as, Civil Hospital, ‘Schools 
etc. In our opinion the- law contemplates 
_]that there should be a'total- prohibition 


(iii) 
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upon. constriction of. buildings. upon the 
land under. the relevant. building regula- 
tions but if the building regulations. or 
the Town Planning Schemes specifically 
reserve: the lands for construction of 
buildings it cannot be said that it-is taken 
out. of the purview of the definition of 
vacant land. What has been argued is 
that it is the petitioners who are prohi- 


bited . from constructing any build- 
ing under the building . regula- 
tions contained in the Town Plan- 
ning Scheme and. hence the build- 


ing activity is not-permitted so far as 
they are concerned. Hence this land is 
not a ‘vacant land’ and it is outside the 
scope’ of Section 3, which. prohibits a 
person from holding any vacant :land in 
excess of the. ceiling limits. It is not 
possible for us to accept this contention. 
As already seen what is contemplated 
is that the building regulations totally 
prohibit the building activity upon cer- 
tain lands by .any individual or public 
authorities or’ even: by. the State Gov- 
ernment: But if the regulations allow 
activity not by ` a person 
who holds the land but by public 
bodies or the State Government then 
certainly construction of building is per- 
missible, Once it is found that construc- 
tion of building is permitted either hy 
an individual or even by public authori- 
ty then certainly it is ‘vacant land’ and 
cannnot be taken out of the definition. 
9. Shri Rege, the learned Counsel for 
the petitioner relies upon the decision of 
the Delhi High Court in Smt.. Shansi 
Devi v. The:Competent Authority,: AIR 
1980 Delhi 106. Relying upon . this 
decision he argues that while determining 
whether a particular piece of land is 
vacant land within the meaning of the © 
Act what has to be seen is whether any 
building activity is or is not permissible 
on the date when the land js sought to 
be dealt with and not at any future: time. 
He relied upon -certain observations in 
that judgment and says that the possi- 
bility that such activity can be permitt- 
ed in future or-that there are buildings 
constructed in the area or that there is 


_no prohibition to construct would not be 


sufficient to treat the land as vacant land 
within the meaning of the provision. 
He says that in the present case-on the 
commencement of the Act the petitioners 
were prohibited from constructing any 
buildings- on the. lands in -question as 
they were reserved: for certain public 
purposes and- therefore, the lands were 


-not covered by.the definition of vacant 
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land,: In our -opinion the judgment is 
distinguishable on :facts. It may be noted 
that the land. in dispute in the Delhi 
.case was in Sant Nagar area in the 
Union Territory of Delhi and the said 
Sant Nagar Colony was an. unapproved 
colony where building activity was still 
not permissible, -. An argument was ad- 
vanced on behalf of the. competent au- 
thority in . that case that though con- 
struction .activity was not permissible in 
Sant. Nagar area in the absence of Zonal 
Plans prepared under. the Delhi Deve- 
lopment Act at that time, it was possi- 
ble that in future building activity would 
be permissible: and it appears that the 
building ‘activity in Sant Nagar area at 
the relevant time was totally prohibited 
and nobody including the .Government 
could undertake any building activity, 
on those lands. In the present case the 
lands in dispute are clearly earmarked 
for construction of buildings for public 
‘purposes viz, Civil Hospital, Schools 
‘etc. Therefore, in fact building activity, 
is permissible’ on ‘the lands in dispute in 
the present: case though by the public au- 
thority ‘and not by the petitioner. The 
judgment of the Delhi High Court, there- 
fore, cannot be applied to: the facts of 
the present case. We are, therefore, un- 
able to. accept *the contentions of Shri 
Rege that the lands in ue are not 
vacant lands, : n 


‘10. The next. contention oft- Mr. “Rege 
is that under Section 43 of the Mahara- 
shtra Regional and Town :. Planning Act 
as'-soon'as the intention to` -prepare a 
development plan is published in the 
official gazette, no person can undertake 
any building activity. ‘Such: declaration 
was made while preparing. the develop- 
ment plan for Sholapur City and- the 
petitioners were unable to` construct any 
buildings on the lands in question, There- 
fore, according to him, since the building 
activity was- not permissible under Sec- 
tion 43, the lands cannot be considered 
as vacant lands. The perusal of Sec. 43 
and other relevant provisions of the Act 
makes ‘it clear that building activity'‘is 
still permissiblé: under: the provisions of 
the’ Act but a prior -permision of the 
‘concerned authority ‘has to'be obtained 
and there is no total ‘prohibition -upon 
the building activity when a declaration 
is made under Section 43. If this is-the 


position then we are’ unable to’ accept the 


contention of Shri Rege that by -virtue 
of ‘Section. 43 there is ‘a total- prohibition 
to construct -any buildings upon the lands 
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when declaration contemplated by Sec- 
tion '43 is made. Furthermore in the pre- 
sent case a final development plan has 
been prepared and final plot ‘numbers 
have also been -allotted and under it 
certain plots have been reserved for 
buildings to be used for public purposes. 
In view of these facts also the aforesaid 
argument cannot be accepted, 


11. As far as ‘Special Civil Applica- 


tion No. 138 of 1978, is’ concerned it is © 


directed against the’ refusal by the 
State Government to exempt these lands 
from operation of the provisions. of the 
Act. Section 20 confers a discretion upon 
the authority, deperiding upon facts and 
the circumstances of the case either’ to` 
grant or refuse the exemption from the 
provisions of the Act. In the present 
case the plots have been reserved in the 
master plan for buildings to be used for 
public purposes. In our opinion the 
State Government was right in rejecting 
the request of the . petitioner to grant 
any exemption. ` 


12, It was then, contended on ` behalf 
of the petitioners that they . should be 
allowed to retain lands out of final plot 
No, 28 in the Town Planning Scheme. No. 1 
of Sholapur in place of lands which are 
now ordered to be retained by the peti- 
tioners as per the order of the Competent 
Authority, The petitioners, therefore, re- 
quested that the order to that extent be 
modified. This request appears to he 
reasonable and we, therefore, modify 
the orders passed by ‘the Competent Au~ 
thority and the. Appellate Authority to 
the extent that the petitioners be allowed 
to retain land out of, Final Plot No, 28 
in the Town. Planning ` Scheme No. 1 of 
Sholapur in ‘place of lands , which are 
now. ordered-to be retained as pér the 
order of the Competent Authority, Sub- 
ject to this modification, the orders are 
confirmed. 

The rule is discharged. Bowever ete 
will be no order as to costs, 

- At- this stage Shri Rege makes an penal 
request for leave to file an appeal be- 
forè the Supreme Court. We do not find 
that this is a fit-case where such leave 
should be granted, Hence leave, refused. 
Respondents not to take. -possession till 
30th of April 1981, > = > 

E Wks : Petitions dismissed.. 
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AIR 1981 BOMBAY 331 o T7 
TULPULE, J. we 

Shambusing ‘Dhansing | Jadhavrao,. Peti- 
tioner 'v. The State of Maharashtra ‘and 
others, Respondents. ` 

Spl. Civil Appln, No, 1519 of 1976, p/- 
10-9-1980, 

(A) Maharashtra. Agricultural Lands 
(Ceiling on Holdings) Act (27 of 1961) (as 
amended by Amending Act 1972, com- 
mencing on 2-10-1975) Sections. 2 (14) 
and 2 (16) (b) & (c) — “Land” —-Babul 
trees and grass unfit for. consumption 


by animals growing on ‘. waterlogged. 


land which was uncultivable: as on: date 
of commencement: of Act, i. e, 2-10-1975 
— Held such land was not land under 
Section 2 (16) (b) & (c) and could: not 
be included; in petitioner's noma under 
Sec. 2 (14). 


The land on which grass grows natu- 
rally contemplates such land, the grass 


on which grows naturally’ and. is, fit..for. 


consumption by at least animals. -It is 
true .that the word. ‘grass’, is capable of 
including any grass which grows, whe- 
ther it is fit for consumption by cattle 
or otherwise. But in the context and the 
. subject wide meaning of the word ‘grass’ 
and its botanical application’ cannot be 
incorporated in the definition. 
have bearing on the subject of agricul- 
ture. The context of the subject matter 
of the legislation’ suggests that the word 
‘grass’ appearing in’ clause (b) of sub- 
‘section (16) of Section 2 is not entitled 
to be given its wide ‘botanical -and ` na- 
tural meaning as any grass, but grass 
which is at least fit for consumption ‘by 
animals. ; ` (Para 14) 


Hence merely because Babul trees 
grow and were found on the land or 
such grass which is unfit’ for consump- 
tion by cattle is found growing on the 
land such land would not come within 
the definition. It is said waterlogging 
brings up to the surface’. minerals and 
chemicals in the land making it totally. 
unfit for growing ‘anything. (Para 15) 

Now, the meaning to be’ attributed ‘to 
clause (c) of Section 2 (16) is clear from 
the use of the noun -“such” under the 
clause. Such land, under the clause, 
refers to land which has been referred 
to earlier in the definition, viz, land 
which is used or capable of being used 
for the purpose of agriculture. There- 
fore, it is not merely" enough that there 
are trees growing on the land, but that 
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the: treés -must ‘ be ‘growing on “such” 
land, ‘in other .words, on land which is 
capable of- being. used for - agriculture 
purpose or ‘is! “being | used for aprire 
purposes. i . sa ` (Para 13) 

Further, it is. on the date of commen- 
cemént of the Act, ie., 2-10-1975, that 
the position whether the land is such 
“land” and answers the definition of the 
word" ‘and’ in the Act which is to be 
decided. _If it is not used for agricul- 
ture or is not capable of being used for 
agriculture as on the date of commence- 
ment, the land must be left out of cal- 
culation. Therefore, if the land is un- 
cultivable and was not land as contem- 
plated by the Act. on the day of com- 
mencement date, and is incapable of be- 
ing used for agriculture, the mere cir- 
cumstance of a future pqssibility that il 
can be brought under cultivation or 
capable. of being used‘at some ‘ distant 
future for agricultural purpose ` would 
be of hö avail, ` ` (Paras 9, 17) 


. (B) Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act (27 of 1961) 
(as- amended by Amending Act 
1972), Section 2 (16) “Land” — 
Definition . of .Same ag definition 
used . under iuanianded Act. — There- 
fore, held, finding of Special Deputy 
Collector. “under unamended Act, that 
certain land. of petitioners was not land 
as defined in Act was binding on au- 
thority with co-ordinate jurisdiction 
under amended Act, i. e, Surplus Lands 
Determination Tribunal, (Para 10) 


A. Vi. Savant, for Petitioner; S. G. 
Deshmukh, Assist Govt. Pleader, for 
Respondents, Nos. 1 and 2, 


-ORDER:— In this petition, the si 
tioner challenges the orders holding 
that he is in possession of 9 Acres and: 
31 Gunthas which is surplus. The peti- 
tioner’s total holding was complied as 
64 Acres and 06 Gunthas, The peti- 


- tioner was- entitled to hold in his- pos- 


session 54 -Acres of land as- permitted 
under the Maharashtra Agricultural 
Lands (Ceiling on Holdings) Act, 1961. 


2. Two contentions were raised ba- 
fore the authorities below and also be- 
fore me seeking exemption for two 
pieces of land from being considered as 
available for calculating the total ` hold- 
ing of the petitioner at’ 64 Acres and 
06 Gunthas. ; f 

3. The ‘first contention was that the 
petitioner had sold on the 28th of Feb- 
ruary: 1974, 14 Acres of land. This land 
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was given subsequently... Gat No. 807. 
The sale was for Rs, 45,000/- and it is 
the petitioner’s contention that he was 
required to sell these lands to meet 
the marriage expenses of his sister 
which took place on 11th March, 1974. 
and that.he had also given to his sister 
a sum of Rs. 10,000/- in cash at the time 
of the marriage by a cheque dated 9th 
March, 1974, with . regard to which he 
produced evidence. His contention, 
therefore, was that the transfer of part 
of the land, Gat No, 807, was bona fide 
transfer and was not made in anticipa- 
tion of, or in order to avoid or defeat 
the object of the amending Act 1972, 
though made within the period 26th 
September, 1970 and 2nd October, 1975, 
the day of commencement. 

4. The second contention which was 
raised was that a portion of land admea- 
suring 8 Acres and 20 Gunthas was 
“Chopanpad” land which was unfit for 
cultivation and could not be used for 
agricultural purpose, and therefore, was 
not land for the purposes of total hold- 
ing of the petitioner. To that effect he 
also produced a certificate given to him 
by the Agricultural Officer, Panchayat 
Samiti, Baramati. He also relied upon 
the evidence and findings recorded by 
the Special Deputy Collector, Land 
Ceiling, in the earlier proceedings, for 
fixation of surplus land of the petitioner 


before the amended Act came into 
force, , 
5. Both these contentions were nega- 


tived by the authorities below and it was 
held that the petitioner was not success- 
ful in dislodging the presumption in re- 
spect of the transfer dated 28th February 
1974, that it was not effected for the pur- 
poses of defeating or avoiding the object 
of the Amendment Act. It was also 
held, so far as the land of 8 Acres and 
20 Gunthas which was alleged to be un- 
cultivable that that land was not such 
as was incapable of being brought under 
cultivation “permanently”, or that it 
could not be “brought under cultivation 
in future.” The Surplus Land De’ermi- 
nation Tribunal, therefore, held that 
this land had to be taken into account 
and the Tribunal agreed with that con- 
clusion. 


6. These two conclusions and findings 
are challenged by Mr. Savant appearing 
for the petitioner in this petition. 

7. I do. not think that there is any 
substance in the contention with regard 
‘to the transfer dated 28th . February, 
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1974, or that the petitioner has. succeeded 
in dislodging the jnitial presumption 
against him that the transfer must be 
deemed to be effected for the purposes 
of avoiding or defeating the provisions 
of the Act or in, anticipation of the 
Amending Act. The petitioner has not 
shown by sufficient evidence that the 
marriage expenses were made out of 
this sum of Rs, 45,000/- as the sale price, 
nor has it been shown by proper evi- 
dence that the sum of Rs. 10,000/- could 
not have been paid and was not possible 
to be paid from the other sources of the 
petitioner. As pointed out, the petitioner 
was in possession of 64 Acres of land, 
some of which appears to be under sugar- 
cane cultivation. It is difficult to think, 
unless adequate evidence was led, that 
the presumption by this scanty evidence 
was dislodged. 


‘8. Turning to the second contention, 
however, it seems to be that the peti- 
tioner is entitled to the exclusion. of :8 
Acres and 20 Gunthas of land, which, 


according to him, was “Chopanpad” or 
fallow and non-cultivable, > 

9. Now, it cannot be disputed that 
the relevant date is the commencement 


date. The question as to whether the 
petitioner held land which was in ex- 
cess of the ceiling area has to be found 
with reference to this date only and no 
other date. If the land is uncultivable 
and was not land as contemplated by 
the Act on the day of commence- 
ment date, and is incapable of being 
used for agriculture, the mere circums- 
tance of a future possibility that it can 
be brought under cultivation or capable 
of being used at some distant future for 
agricultural purpose would be of no| 
avail. The expression “to hold land” 
has been defined in the Act under sub- 
section (14) of Section 2, to mean to be 
lawfully in actual possession of land as 
owner or as tenant. Sub-section (16) of 
Section 2 of the Act defines land as 
“land which is used, or capable of being 
used, for purposes of agriculture.” It is 
true that the definition of ‘land’ also in- 
cludes certain other kinds and types of 
land, of which clause (b) says ‘land on 
which grass grows naturally’. Accord- 
ing to clause (c) trees and standing 
crops on such land is also land, which 
is within the definition and meaning of 
the Act. If the land, therefore, is such, 
on which grass grows naturally or where 


~ trees stand. on .agricultural..land -or cap- 


able of being used for -agriculture ‘whe- 
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ther naturally of otherwise,’ then’ it 
seems tobe within the contemplation 
and definition of the word “land.” In 
other words, apart from the land which 
is used or is capable of being used for 
agriculture, and also where upon such 
land there are trees wil be ` agricul- 
tural land and also land on which grass 
grows naturally. The definition is il- 
lustrative as well as descriptive. 
Clause (c) however, which uses the ex- 
pression “such land” with reference to 
trees clearly harks back to such land as 
is referred to in the early part of the 
definition namely “land used for agri- 
culture or capable of being used for 
agriculture’, The underlying idea seems 
to be that land which-is used for agri- 
culture and capable of being used for 
agriculture, but on the date of the com- 
mencement of amended Act or at the 
relevant date is not so being used, 
should be brought within the purview 
of the Land Ceilings Act. The question 
is in regard to clause (b) lands on which 
grass grows naturally. In the present 
case, the question is whether this ..8 
Acres and 20 Gunthas of land which is 
described as “Chopanpad” or. water- 
logged, is capable of ‘being used for 
agricultural purposes or comes within 
the category included in the illustrative 
definition of the word “land”. If it is 
capable of being used for agricultural 
purposes it is clearly “land”, and will 
also come within the first part of the 
definition. 


10. In reaching this euinelusion: against 
the petitioner, the Surplus Lands Deter- 
mination Tribunal rejected the certificate 
given by the Agricultural Officer. It 
felt that the certificate was given with 
reservation; that it is not suitable for 
cultivation at present, That certificate 
does not say that it is incapable of being 
cultivated in future. With regard to the 
earlier decision upon which reliance was 
placed by the petitioner, the Surplus 
Lands Detérmination Tribunal did not 
say anything. It seems to me that the 
Surplus Lands Determination Tribunal 
was bound to accept the conclusion re- 
ached by an authority with co-ordinate 
jurisdcition viz., the Surplus Lands De- 
termination Tribunal under the. un- 
amended Land Ceiling Act, the Special 
Deputy Collector. He was inquiring into 
the question on the basis of an order of 
remand made by the Maharashtra Re- 
venue. Tribunal. The definition of word 
“land”. as it stood. then -was- the same -as 
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‘ now. Therefore, that ‘coficlusion and de- 


termination was‘ binding at least so far 
as the Surplus Lards' Determination Tri- 
bunal was concerned. The Surplus Lands 
Determination Tribunal, however, fur- 
ther proceeded to say that from the in- 
spection note and judgment, the water- 
logged areas were varying from year to 
year and Babul trees and grass were 
growing on the same. The Surplus 
Lands Determination Tribunal therefore 
felt that such land can be included as 
land within the definition in Section 2 
sub-section’ (16) Clause (4). 


M1. Thé Tribunal affirmed this finding. 
It said that grass and trees were seen 
growing on the land and that this was 
purely a question of fact of fluctuating 
na‘ure. It also felt that the previous de- 
termination was not binding on the Sur- 
plus Lands Determination Tribunal and 
the certificate is not conclusive any way. 
It gave no reasons to say why the pre- 
vious determination was not binding on 
the Surplus Lands Determination Tri- 
bunal. 


_ 12.. It is true that the certificate given 
by the Agricultural Officer, Panchayat 
Samiti, Baramati, cannot be conclusive, 
but it is entitled to respect. The Special 
Deputy Collector’s observations were 
based not only upon evidence, but also 
upon personal inspection at which he 
found that on about 3 acres of land 
not even grass was seen to be growing. 
This matter was decided on 3lst August, 
1974, and the inspection must have taken 
place some time before, though the date 
of inspection is not clear from the judg- 
ment. l 

13. Reverting once again to the defini- 
tion of the word “land”, apart from 
Clause (b) of Section 2 sub-section (16) 
which speaks of land on which grass 
grows naturally, the other clause, viz. 
clause (c) seems to have weighed on the 
mind of the authorities below. That 
clause says “trees and standing crops on 
such land.” Now, the meaning to be at- 
tributed to this clause, to my mind, is 
clear from the use of the noun “such”. 
Such land would therefore refer to land 
which has been referred to earlier, viz., 
land which is used or capable of being 
used for the purpose of agriculture. 
Therefore, it is not merely enough that 
there are trees’ growing on the land, but 
that the trees must be growing on “such” 
land, -in other words on land which is 
capable of being. used for agriculture 
purpose or is being used for agriculture 

"2 
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purposes, As «will be seen fram: the def- 
nition of.."agriculture”-in Section: 2 sub- 
section (1),;: agriculture includes horticul- 
‘ture. It also. includes. the raising of crops, 
„grass or garden produce or. “i a”; 
the -use byan agriculturist of. land held 
by ‘him, or part thereof, for grazing, the 
use of any land, whether or mot an .ap- 
panage to rice or paddy land-for the pur- 
pose of rab-manmre, dairy farming, 
poultry deere: breeding ‘of cigar) 


etc, ` 


14. In the resent case, ’ ie anding is 
also. based upon inspection to which we 
have made a reference above, that “in 
6 Acres of land where babul and tarvad 
was seen, some patches of Lavala . and 
Mol grass were seen.” The Special Depu- 
ty Collector who inspected ‘this site, also 
further observes that “this kind of grass 
is unfit for consumption by the animals” 
and that “there were also some patches 
of grass here. and there.” From the above 
inspection ‘notes, it will’ be ‘seen that on 
this 6 Acres. of land or so, there were 
babul and tarvad trees of various ages 
which grow naturally and ‘some patches 
of Lavala and Möl grass ‘was seen which 
is unfit for consumption by cattle. ` In 
the context of the definition of the word 
grass which appears in clause (b) of sub- 
section (16) of Section 2 of the Act, it is 
reasonable to think that such land which 
rows grass‘ should grow grass fit © for 
consumption by cattle. The object of the 
Act is to secure distribution of agricul- 
tural land and to ensure full and efficient 
use of the land for agriculture. If that 
is the object of the Act and it is well- 
known that for the purposes of agricul- 
ture as it exists for the present, animals 
are used for the purposes of carrying on 
agricultural work, animal husbandry is 
also necessary for agriculture. It would, 
therefore, be appropriate to think that 
the land on which grass grows naturally 
-on 

















jthat the word ‘grass’. is.- -capable ‘of in- 
{cluding any grass which grows, yam 
jit is fit for consumption -by cattle . 

otherwise,- But in the context and the 
subject wide meaning of the word ‘grass 
and its botanical application cannot : be 
incorporated in the definition. It must 
have bearing on the subject of agricul- 
|ture. The context of the subject matter 
of the legislation suggests that the word 
‘grass’ appearing in clause (b) of sub- 
section (16) of Section 2 ‘is not entitled 
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to be given’. its wide botanical and 
natural meaning as any -grass, but grass 
which ie vat a fit: tor aus by 
animals, a ha oH aa 


45, if that.. is “the. cortect ener “‘appro- 
priate interpretation of, sub-clause. (b) of 
sub-section (16) of Section 2, then mere- 
ly because Babul_trees grow and. were 
found on the land or such grass which 
is unfit for consumption - -by cattle is 
found growing on the land such. land 
would not come within the definition., It 
is said waterlogging brings. up “to the 
surface. minerals and. chemicals in | the 
land . making it iach unfit for growing 
anything. 


: 16: -As pointed: büt; ‘the SEA wants 
Détermination Tribunal considered that 
the land which was: such, as could. not 
be: used for ‘agriculture in future was 
alone liable: to be.exempted. The Tribu- 
nal expressed surprise at the non-inclu- 
sien. by the. Special: Deputy Collector of 
this land when he had observed during 


inquiry ‘Babul Trees and grass growing _ 


on the lands’: The Tribunal seems to 


‘think that if Babul trees and grass -were 


growing. on the land.then by virtue of 
the definition of the word ‘land’ in 
clauses (b) and (c) of sub-section -(16): of 
Section 2, such land had to be held to 
be agricultural land, As` pointed’ out 
above, this understanding of the clause 
by the. Tribunal is erroneous and incor-- 
rect. Merely because therefore the land 
which was so described as Chopanpad 
and Babul trees and patches of grass un- 
fit for consumption by cattle grow on 
that land, or its area was varying be- 
tween 6 acres to 9. acres, the claim can- 
not be thrown out of hand. The Special . 
Deputy Collector has shown that the un- 
cultivability of the land has been grow- 
ing from about 5 acres to 9 acres. Till 
about the’ year 1961-62 it continued to 
bè- about 5 acres to 6 acres. From the 
year 1963-64 up to 1968-69 it-has risen 
to 8 acres and 28 gunthas and for the 
years 1970 and up to 1973 it has been 


. shown to be about 6 acres and 39 gun-. 


thas. This variation has been explained 
by the Special Deputy Collector on the. 
basis of the evidence recorded by the. 
Village Officer’ who. stated, that the area 
was a visual estimate of the concerned: 
Village Officer that’ year. Care only was: 
taken to sée’ that such estimate does not: 
exceed the total area of fhe land. ft is, - 
therefore, possible to say that the extent 
of the ‘uncultivable ‘land was shown: 
merely by’ iina in tha record of 
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rights. If thé landlord therefore claims 
that the land which is thus uncultivable 
and incapable ‘of being’ used for agricul- 
ture which comes to 8 acres and 28 gun- 
thas, there is' no reason to think that 
that statement of his is not supported by 
evidence, though it may not be borne out 
by a procéss of meticulous calculation. - 
17, In this view of the matter, it must 
be held that 8 acres and 20 gunthas of 
land will nof come within the definition 
of the word ‘land’ for purposes of the 
holding of a person, For the purposes of 
computing ‘his holding and to find out 
what is the surplus, it is the date of com- 
mencement of the Act which is material. 
The date of the commencement, of the 


Act has been laid down under Section 2- 


sub-section (6A) to be 2nd day of Octo- 
ber, 1975. Therefore, it is on that date 
that the position whether the land is 
such “land” and answers the definition 
of the word ‘land’ in the.Act which is 
to be decided. If it is not used for agri- 


culture’ or is not capable of being used. 


for agriculture, the-land must be left 
out of calculation, If the land is land on 
which grass, grows naturally it must at 
least grow grass which is fit for animal 
consumption. If there are trees on the 
land the land must be either agricul- 
tural or capable or being used for agri- 
culture. s 

18. In the presat case, ithe total: land 
found to be surplus including this land 
by the authorities below is.9 acres and 
31 gunthas. If 8 acres and 20 ‘gunthas 
out of this land ` are to be ‘excluded and 
have to’ be excluded, then it leaves only 
I acre and 11 gunthas which becomes 
surplus. That being a fragment, it can- 
not be taken. ' 

19, Consequently, the petitioner’s peti-~ 
tion has to be allowed, The orders pass- 
ed by the authorities below are set ‘aside 
and the proceedings quashed. Rule’ is 
made absolute with no order to costs. ` 

` . Petition allowed. 


. AIR 1981, BOMBAY 3350 
i (AT NAGPUR). ~ ae 
! . MOHTA, J. 
Ganpat and others, Petitioners - 
Nanaji and another, Respondents, .. 
Spl. Civil Appin. No. 160 of 1974, DÌ- 
29-8-1979.* . 


*To ġuash order passed by ‘Member, 
- Maharashtra’ Revenue _ Tribunal, Nag- 
pur, D/- 7- 8-1973. 
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(A) Transfer of Property Act (4 of 
1882), Ss. 58 and 105 — Discharge of 


liability as to earnest money arising out — 
of agreement of sale by vendor by exe- 
cuting’ lease deed in favour of prospec 
five ‘purchasér — Deed is only a lease 
deed and not- ‘mortgage under: S, 58, 


` Any document by which debt or liabi- 
lity is discharged is not a, mortgage. 
Where’ the earnest money was paid in 
pursuance of agreement of sale relating 
to a land and as the sale did not come 
off, the vendor-owner executed what 
was styled as Iease deed in favour of 
prospective purchaser for a specified 
period in order to repay the earnest 
money received the document was only 
a lease deed and not mortgage, The 
transferee . was to remain in possession 
for a specified limit dehors of the ques- 
tion whether the amount was satisfied 
or not.. There was néither a personal 
covenant to pay nor any. provision for 
redemption nor for sale. of the property 
if debt was not paid, the transaction 
could not. be termed as a mortgage only 
because the consideration was not cash 
but a past Hability. | (Paras 5, 6, 7) 

(B) Constitution of India, Art. 226 — 
Interference by High Court under Arti- 
cle 226 with concurrent conclusions of 
three courts — Validity — Case not de- 
pendent upon appreciation of evidence 
but upon interpretation of law and con- 
struction of document — Lower Courts 
arriving at wrong conclusion — Held, it 


. would ‘be not only within jurisdiction of 


High Court but it would be its duty to 
interfere with those conclusions and mis- 
reading and to set them aside, (Para 10) 


Cases Referred : Chronological Paras 


1979 Mah LJ 438 7, 9 
ATR 1945" Mad 189 . 7 
(1903) ILR 25 AN 115- -7 
(1887) ILR 11 Bom 46° q 


J: N. Chandurkar, for Petitioners: V. 
M, Kulkarni, for Respondents Nos, i and 
2° 


ORDER: — Field Survey No, 407/4 
measuring 9 acres and -23 gunthas of 
Malkapur, Tahsil -Malkapur, Distriet Bul- 
-dana, is the bone of contention in thè 
present’ petition, A’ registered document 
dated 20-6-1958 described as lease deed 
is executed by the second respondent, 
the father of the first respondent on his 
behalf as he was then a minor, in favour 
of the petitioner. About the execution 
and so also about-the terms contained in 
the document, there is' no dispute, as 
thé common case: has: beer that the docu- 


336 Bom. 


-ment correctly..represents -the terms as 
. agreed upon between the. parties: How- 
ever, -the dispute is about what flows 
from . the’ same and: so also from sur- 
reunding circumstances which throw light 
on the- relationship between the parties. 
The petitioners who ‘claimed to be the 
tenants, contend that from the description 
as well as: receipts (recitals?) of the 
document itself, it is nothing but a lease; 
whereas the respondents’: case is that it 
is anything but a lease. ‘The reason for 
the latter contention is that considera- 
tion of Rs.. 700/- mentioned in the docu- 
ment is referable to a previous transac-- 
tion of sale dated 1-2-1958 in respect of 
this very property, between the parties. 
On'the basis of that agreement, it ap- 
péars, that the respondents had to pay 
back a sum of Rs. 700/~ which they had 
received as’ earnest money, and in dis: 
charge of that liability, it is. clear that 
the disputed document came to be exe- 
cu‘ed, as on some grounds the agreement 
of sale did not materialise, As the whole 
controversy revolves round interpretation 
of this document, the translation of 
which is annexed to the petition, it 1s 
necessary to reproduce the same. 

` “Tease Deed for five crops of immove- 
able property for Rs. 700/- recéived in 
advance, _ in favour of Ganpat and Su- 
pada, sons of Ragho Dhangar, residing 
at and Talugq Malkapur, District Bul- 
dana by Nana Raoji, minor by guardian 
father .Raoji Sonu Dhangar, resident at 
Shirsal, Taluq Bhusaval, Disrtict East 
Khandesh’ in consideration :— 

I had executed in your favour on 1-2- 
1988, an agreement of sale. I have to 
pay in respect thereof Rs. 700/- (seven 
hundred) which J accept without any 
grievance and accordingly I. have receiv- 
ed full. consideration. in respect of which. 
there is no dispute. 

--Description of the immovable proper- 
iy: da 

Survey No. 407/4, 9 acres and 23 gun- 


thas; land revenue Rs. 20/- entire field . 


with one mango tree at Kasba Malkapur; 
Pargana and. Taluq Malkapur, - District 
Buldana.- The aforesaid immoveable pro- 
perty is of my absolute ownership and 
in my possession which I have for: the 
aforesaid ‘consideration’ given‘ to you- for 
cultivation’ ‘for five years from -1958-59 
to 1962-63 -end;-and- I-have-placed you in 
. possession’ thereof. You should maintain 
the Bandh, Warulis as required. in proper 
state of revairs. If you do not dò so and 
some penalty is imposed, you’ will -have 
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to pay the same,'--You should maintain 
the trees in- proper state and care and 
without my permission you should not 
cut them. The land revenue is to be paid 
by the lessee. The field should be. main- 
tained in the very same state as it is at 
present. The aforesaid immoveable pro- 
perty has not been mortgaged, sold, 
gifted by me and no document is exe- 
cuted in respect thereof. If so found, and 
a civil suit is filed as a result of which 
any obstruction is made with respect to 
the crop of yourself, I will be responsi- 
ble in all respects and whatever loss is 
suffered by: you will be made good by 
the guardian of the executor, personally 
and from the estate from which it is li- 
able. After five crops are fully taken, 
the aforesaid land should immediately 
be .placed in my possession. You should 
not object to delivering possession. This 
lease deed is binding on the heirs of my 
estate. Accordingly, the lease deed has 
been executed. Signed this 20-6-1958 by 
the hand of K. A, Sapkal. Malkapur. 


Sd/- Nana Raoji, 


Minor by guardian father 
Raoji Sonu by the hand of self, 


Witnesses : 
Sampat Dagdu Kawade, 


a 
= B 


_ by the hand of self, 


Rupchand Bhawani, Malkapur, 
by the hand of self.” 


2. Undisputed position seems to be 
that after the execution of this docu- 
ment, the petitioners entered into posses- 
sion of the property and continue to 
do so. It is described as a lease deed 
commencing from a period 1958-59 _ till 
the end of 1962-63. Crop statements for 
all. the relevant years as well as the re- 
cord-of-right Purcha, ` record the names 
of the petitioners as  cultivator-tenants. 
The land revenue in respect of the field 
is also paid by the petitioners. The ad- 
mitted position is that no attempt till 
this day was made to challenge these 
entries. It appears that the agreement of 
sale dated 1-2-1958 was for a considera- 
tion of Rs, 3,800/- and as the party in- 
volved was a minor, required permission 
from’ the Additional District Judge, 
Khamgaon, was obtained’ on 25-4-1958. 
The agreement of sale was cancelled by 
mutual consent as there was a failure of 
depositing Rs. 3.800/- in the Coiirt and 
also a failure to purchase some field 
from village Sirsoli at the first instance 
as per one of-the terms of the agreement 
of. sale. The’ petitioners(?): . thus . became 
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liable to pay back the earnest money of . 


Rs. 700/- which admittedly they had re- 
ceived. In order to discharge completely 
this liability, the aforesaid , document 
came to be executed. - 

3. As the petitioners did not deliver 
possession of the property after the 
lease period was over, the respondents 
filed an application under Section 100 (2) 
of the Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act, 1958 
(hereinafter called as “the Act”) for a 
declaration that the petitioners’ posses- 
sion over the property was illegal and 
that they were not lessees vis-a-vis the 
said field. The petitioners contended that 
the agreement was nothing but a lease 
and inasmuch as the Act has intervened 
before the agreement period of lease was 
over, they have become the protected 
lessees by virtue of the operation of the 
Act. Oral evidence was recorded and 
documents were filed. Though there has 
been some controversy about the trans- 
actions prior to the one dated 20-6-1958, 
the common case has been that’ such a 
lease deed was executed and it records 
real terms between the parties, The main 
contention, however, is that the consid- 
eration was not paid in cash but it was 
a past liability arising out of an agree- 
ment of sale, 

_4. In view of this admitted position, 
it is difficult to appreciate how oral evi- 
dence which is contrary to the terms of 
the agreement could be permitted to be 
adduced or considered in view of the 
provisions of Sections 91 and 92 of the 
Evidence Act, No doubt all the recitals 
including about consideration of the 
document being a past liability has to 
be considered as it is part and parcel 
of the agreement. It is, therefore, not 


necessary to travel much beyond the dis-_ 


puted document in order to appreciate 
-the rival contentions of the parties. 
However, it appears that the Naib Tah- 
sildar recorded a finding that the pos- 
session of the petitioners after the Act 
came into force was in pursuance of the 
original agreement of sale dated 1-2- 
1958 and, therefore, they could not ac- 


quire the status of a lessee, The Naib 
Tahsildar has recorded the finding as 
under. :- : 


“I have no hesitation to come to the 
conclusion that the possession of the 
non-applicants Nos. 1 and 2 was not as 
lessee of N. A. 3 but it was as contract 
of sale dated 1-2-1958 and for the reali- 
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sation of the. said amount of. Rs. 700/- 
which the N. A. 3 had received as per 
Soudechitti dated 1-2-1958. The primary 
document Soudechitti dated 1-2-1958 was 


‘the main document for writing - this 


Bhade-patta and thus, I hold that the 
non-applicants Nos. 1 and 2 were in 
possession of the suit land as per Soude- 
chitti dated 1-2-1958 which is a contract 
of sale and nothing else.” 

I have extracted the aforesaid finding of 
the Naib-Tahsildar in order to show the 
reasoning which had weighed with him 
in ‘arriving at a conclusion that the peti-_ 
tioners had not acquired the status of a 
lessee. The Appellate Court confirmed 
the finding and these two findings were 
not disturbed by the Mahargshtra Reve- 
nue Tribunal, On perusal of all the three 
orders, it appears that the Courts have 
vacillated between two findings; one is 
that the possession is under an agree- 
ment of sale and the other is that the 
possession is that of a mortgagee in pos- 
session, These are the impugned orders 
in the present petition at the instance 
of the tenants, 


5. Shri Chandurkar, the learned coun- 
sel for the petitioners has contended that 
the document in question or the trans- 
action between the parties is neither of 
an agreement of sale nor of a mortgagee. 
As far as the first point is considered, it 
is clear that the previous agreement of 
sale. dated 1-2-1958 has been merged in 
the document dated 20-6-1958 and the 
respective liabilities or obligations aris- 
ing out of agreement Qf sale have been 
completely discharged by that document 
and the relationship of prospective 
vendor and vendee no more subsists, It 
is nobody’s case that after 20-6-1958 the 
possession of the property remained 
with the petitioners as prospective pur- 
chasers under the agreement of sale and 
it is, therefore, surprising that the Naib- 
Tahsildar should have decided this case 
on that consideration. As regards the 
second point, the argument is that even 
though one may not go by the caption 
of the document only, and the surround- 
ing circumstances of the document are 
perused there is no manner of doubt 
that this is not a document of mortgage 
at all. The distinction between ‘lease’ 
and ‘mortgege’ is too well-known to be 
stated in details. 

8. Mortgage has been defined under 
Section 58 of the Transfer of Property 
Act. Mere glance at that definition will 
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show that it is‘ essentially a form of 
security for a debt, This means the debt 
must subsist. Any document by which 
débt or -Hability.is discharged cannot 
therefore be a mortgage. ` -In case, this 
first essential aċid test is applied to the 
document in question it will be seen ‘that 
it discharges the liability completety. 
There is neither a personal-covenant fo. 
pay nor any provision: for . redemption 
nor for sale of the property if debt is 
not paid. Moreover, the transferee was 
to remain in possession for a specified 
limit dehora of the question ' whether 
jie amount was satisfied or not only 
because the consideration is not cash but 
ia past liability the transaction cannot be 
termeéd as a ‘mortgage’. In case, the ferm' 
Tease’ which is defined by Section 105 


of the Transfer of Property Act is perus- 


ed, it will be-found’'that-for creation of 
Tease cash: or: present consideration is net 
at alt a must. 


I. It.is nobody’s case ‘that - the trans-, 
action. of agreement of sale was not real 
but was as a matter of fact only a loan 
transaction. Only because the liability is 

jast, and for discharging that lability 

e lease deed had been executed, -the 
relationship ‘cannot be turned into’ that 
of mortgagor or mortgagee. “This * view is 
backed by several decided cases ‘on the 
point ie, Abdulbhai v. Kashi, (1887) ILR 
1I Bom 46; Nidhasah v. Murlidhar, (1903) 
ILR 25: ‘ATL 115; Konjati Kotayya v. Kön- 
jati Anmapurnamma (AIR 1945 Mad 189) 
and Jaideo Anaji Upase v. Kisanlal 
Chandutat Shrivastaya (979 Mah LJ 
a 

` Bor testing. the present transaction, 
oh. ihe touchstone of the various tests 
laid down, the following telling cireum- 
stances will. haye to be taken into con-’ 
sideration :-— a 
“RE A genuine: sale sted 4-2-1958 
had taken place between the parties. and! 
that permission from -the Additional 
District Judge,. Khamgaon, was alee ob- 
tained for this:purpose. -.. at 


Z. ‘Fhe transaction did’ nof? falt through 
because’ an agreed consideration of Ru- 
pees. 3,800/- was not deposited in’ the 
Court and so also: purchase of field, from 
village Sirsoli. had’ not ‘takén place" as 
per the terms of the’ agreement; ` 

3. The seler had. recéived a sum of 
Rs. T00- as earhest money which he was 
obliged’ to return to the purchaser” andi 
ta meet that ability this document 
dated 20-6-1958 was executed, 
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4, The document: is described as Tease 
deed and completely: discharges the i= 
ability;. 

5; Even under the: terms of the agree- 
ment, the liability does. not, subsist and 
there. is no recital- about the personal 
covenant ‘to pay back the amount.. ; 
. 6. There is neither liability nor right. 
to repay the so-called debt and the 
amount could nat be recovered even 
from the property. 

7. The property wis. be used: bere 
lessee for a period of 5 years and tha 
land revenue was also: to be paid by the 
lessee. ' >? 

8: In the erop-statements as well as 
records-of-right ‘entry the name of the 
lessee has been recorded as being in the 
cultivating posséssion and those entries 
ore ‘ot even attempted to be challeng~ 


9.. Shri Kulkarni, the learned counsel 


_ for the respondents, ‘had also placed reli- 


ance on the case of Jaideo Anaji Upase 
v, Kisanlal. Chandulal Shrivastava, 61979 

Mah LJ 438) (cited. supra) in support of 

his contention that’ not merely the, docu- 

ment but also surrounding circumstances. 

have to be seen. and. that is why I have. 

mentioned them, Thus, even if the. sur- 

rounding circumstances are examined, 

and the provisions of Sections 91 and 92 

of the Evidence Act ` are kept in back- 

ground, it is clear that they Tead ‘only to. 

the conclusion about creation of a Tease 

and not a mortgage. It is also submitted 

that as all the three Courts have con- 

currently held in favour of the respon- ` 
dents after appreciation of evidence, no 

interference in the extraordinary’ juris- 

diction under Article’ 227 of the ` Consti- 
tation of India is called for. 

10. No doubt, if any decision is based; 
on evidence and if a finding of'-fact is} 
arrived on. that basis the “High. Court in 
its extraordinary jurisdiction will be re-} 
luctant to interfere with the same, un- 
less and until the appreciation of the 
evidence is demonstrated to be pervers®:} 
The present. case does not depend upon 
appreciation of evidence but. upon ` the 
interpretation of law and construction of 
the document, T have referred to certain, 
surrounding circumstances. also from 
which conclusion that a lease was’ creat- 
ed is inevitable: If'any question depend 
upon. the construction of ‘document an 
so also on certain circumstances and on 
that basis ‘the Tower Courts arrive at am 
obviously wrong a “ft wilt bef 
not only within the jurisdiction: Gf the 













|High : Court but ' f€ will be’ its duty’ to 
ere with those ‘conclusions ‘and | mis- 
reading and to set them’ aside. 





Courts below have been vitiated .on ac 
count of errors apparent. on the.face of 
the record, in holding that this . was ‘not 
a case of creation of lease, 


i Thus, the petition is allowed m 
quashing all the orders passed’ by the 
three Courts below. The’ rule is- mada 
absolute Bue with no order as to costs.. 

Petition alowed: 
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P. A, Narayanan, Petitioner v. Dr, S, 

Shankar and another, Respondents, , 


Spl. Civil Appln, No. 5051 of 1976, D/- 
5-2-1980, 


(A) Presidency Smali Cause ` Giada 
Act (15 of 1882), S. 41 (as amended by 
Maharashtra Act 19 of 1976) —. Bar of 
jurisdiction under S. 41 — Relates only 
to City Civil Court and High Court: — 
Section does not bar jurisdiction of Co- 
operative Court under S. $1,. Maha- 
rashtra Co-operative Societies Act, to try 
suit between licensor and tlicensee for 
recovery of possession . of immoveable 
property belonging -to Co-operative’ 
Society, (Maharashtra a ERS So- 
cieties Act, 1960 (24 of AS . 91 and 
163 (1)).- -i 


The object of inserting the new provi- 
sion in Section 41 of the Small Cause 
Courts Act is a very limited object, the 
-object.. being that irrespective of ‘the 
value of the subject-matter of the’ im- 
moveable property, the suit is required 
to be filed in the Small Cause Court. 
When the words in Séction 41 provide 
that the forum now should be the Court 
of Small Causes notwithstanding any 
other law for the time. being in force, 
it is intended to deal with suits which 
could otherwise have been filed in dif- 
ferent forums depending upon. pécuniary 
jurisdiction of those Courts, ‘The words 
_ “irrespective. of. the value of the sub- 
“Ject-matter of such suits or. proceedings” 
clearly indicate that what was’ intended 
by the Legislature was that. suits, which 
. were filed In different Courts depending 
_ upon the value -oaf the a a 
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ther question as to whether the 
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shouid: now: be filed’ in the Court” of 
Small ‘Causes. : > {Para 8) 

At what proceeding Sec. 4i- is. direct- 
: sgan also © be ears from . the 


character and -:is to erate only. on such 
suits which would, but for the amend- 
ment, have been'fited either in the Bom- 
bay City Civil Court -or im the High 
Court, depending.’upon the. value of the 
-subject-matter of the suit. Section 41, as 
introduced by the amending Act, does 
not even remotely affect the provisions 
of Section 163 (1) of the Co-operative 
Societies Act, which is a complete bar in 


‘respect af the jurisdiction of the civil or 


revenue court in respect of the matters 
enumerated therein and clause (b): of 
which refers to “any dispute required to 
be referred to the Registrar, ar the Co- 
operative Court, for decision”. Before 
Section 41 is attracted, it bas first to be 
found -that there-is jurisdiction in the 


‘Civil Court to entertain the dispute, and 


if the. dispute cannot be entertained by 
the Civil Court at. all in view of the 
overriding : provisions in Section 163 (1) 
of the Co-operative Societies Act, a fur- 
- suit 
should be fied only .in the Presidency 


Small Cause Court, does not really arise. 


Theré is, therefore, no _substance in the 
contention. ‘that as a’ result of the 
‘amended provision in Section 41, the Co- 
operative Court is divested of its juris- 
diction under Section 91 of Maharashtra 
Co-operative Societies Act to deal with 
the dispute between the licensor and the 
Ticensee. i , (Para 9) 

(B) Maharashtra Co-operative Societies 
Act, ‘1960 (24 of 1961), S. 91 — Claim by 
licensor against licensee for possession 
of immoveable property belonging to Co- 


‘operative Society — Matter referred as 


dispute by Registrar mde S. 91 (2) to 
Officer on Special Duty ` Held, since 
order of . WAS aa challenged it 
had become final; and, therefore, conten- 
tion ‘of licensee that there was no dis- 
pute as contemplated by S. 01 (1) could 
not be entertained . before either Officer 


on Special Duty or Co-operative Court. 


10s). Mai” ee Rel. on ` 


-1080 Mah LJ. 680 7 E 
‘AIR: 1975 Bom 187: 76 Bom-LR 764 E 
(0971) 73 Bam ‘LR: 7¥: © 10 


- 8: P. Vaze, dor Petitioner. J. P. Deo- 
dhar; ‘for: D; E brie: ‘for Respon 
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CHANDURKAR, J.:— The respondent 
No. 1, who is the owner of a flat in a 
building owned by the regpondent No, 2, 
which is a Co-operative Housing Society, 
took a proceeding against the petitioneT 
for possession of the flat on the ground 
that the petitioner, who was originally 
a licensee, was not entitled to be in pos- 
session because the licence was termin- 
ated, There is no dispute that under the 
provisions of Section 91 (2) of the Maha- 
rashtra Co-operative Societies Act, 1960, 
as it was then in force, the dispute was 
referred to the Officer on Special Duty 
by the Registrar for being dealt with. 
This dispute commenced on 15th March, 
1969. Prior to that, however, on 21-7- 
1968 the respondent No. 1 (hereinafter 
referred to as “the landlord”) started 
ejectment proceeding under Section 41 
of the Presidency Small Cause Courts 
Act against the petitioner. It may be 
stated that this application for ejectment 
was dismissed for default on 16-8-1973. 
The petitioner had also made an applica- 
tion for fixation of standard rent before 
the Small Cause Court in' 1969 alleging 
that he was a tenant, The rent agreed, 
according to him, was ‘originally Ru- 
pees 3007- per month. In that proceeding 
an order for payment of interim rent at 
Rs. 120/- per month was made. 


2. In 1970, it appears that because 
the landlord’s application for ejectment 
was pending, as also the application for 
fixation of standard rent by the petitioner 
was also pending, the Officer on Special 
Duty to whom the dispute was referred, 
made an order postponing the proceed- 
ing under Section 91 sine die. Indeed, 
the order expressly states the pendency 
of the proceedings in the Small Cause 
Court as the reason for adjourning the 
proceedings by the Officer on Special 
Duty, and the dispute was kept pending 
“until the question of fact and law is 
decided in Small Cause Court.” 


3. It appears that after the landlord’s 
ejectment application was rejected, the 
petitioner filed a suit on 22-8-1973 in 
the Court of Small Causes for a declara- 
tion that he was a tenant. The landlord 
had applied to the Officer on Special 
Duty for restarting the proceeding. This 
application was rejected by. the Officer 
on Special Duty on 8-10-1974. In a re- 
vision application filed against this order 
before the Co-operative Appellate Court, 
the Court directed the Officer on Special 
Duty to re-examine, the entire matter. 
Consequent upon this direction, the Co- 





v. S. Shankar ` ALR, 


operative Court to whom in the mean- 
while the proceedings came to be trans- 
ferred, decided on 2-8-1976 to proceed 
with the: matier. 


4. Before the Co-operative Court, one 
of the objections raised on behalf of the 
petitioner was that the Presidency Small 
Cause Courts Act had been amended by 
Maharashtra Act No. XIX of 1976 as a 
result of which a new Section 41 was 
substituted in place of the old Section 41 
and, according to the petitioner, in view - 
of the new provision now made in Sec- 
tion 41, the proper forum in respect of 
immoveable property in Bombay in a 
claim relating to recovery of possession 
between a licensor and a licensee was 
the Small Causes Court and, therefore, 
the Co-operative Court had no jurisdic- 
tion to deal with the dispute. This 
contention was negatived by the Co-ope- 
rative Court which held that the over- 
riding provision in Section 91 of the 
Maharashtra Co-operative Societies Act 
was unaffected by the amendment of the 
Presidency Small Cause Courts Act and. 
that the only effect of the new provision 
was that while the jurisdiction to enter- 
tain suits in the City of Bombay before 
the amendment vested in the Small 
Cause Court, in the City Civil Court and 
in the High Court, depending upon the 
value of the property, after the amend- 
ment all the suits would have to be filed 
in the Small Cause Court. The Co-ope- 
rative Court, therefore, fixed the dispute 
for a hearing. This order of the Co-ope- 
rative Court was challenged before the. 
Co-operative Appellate Court. 


5. The Appellate Court held that since : 
the Society was joined as a party to the 
dispute as a co-disputant, the dispute 
before the Co-operative Court was main- 
tainable under Section 91 in view of the 
decision in Kamala Govindram v, Badri--- 
prasad Pande, 76 Bom LR 764 (765): 
(AIR 1975 Bom 187). The Appellate Court 
also held that having regard to the pro- 
visions of Section 163 of the Co-operative 
Societies Act the jurisdiction to deal 
with the dispute still lay with the Co- 
operative Court. The Appellate -Court 
also rejected the contention that-the Co- 
operative Court had no jurisdiction to 
review the order earlier passed by the 
Officer on Special Duty, Noticing the 
fact that the dispute was already 7 years 
old, it is by now more than 10 years 
old, the Appellate Court directed the 
Co-operative Court to take up the matter . 
on top priority basis and dispose it of 
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by the end of the year 1976..This order 
is now challenged by the Penns in 
this petition. 

6. Mr. Hattangadi ‘appearing on behalf 
of the petitioner has substantially raised 
the same contentions which were raised 
before the Appellate Court, before us. It 
was argued by Mr. Hattangadi that in 
view of the new provisions in Section 41 
of the Presidency Small Cause Courts 
Act, the claim for possession from the 
petitioner could be made only in the 
Presidency Small Cause Court and that 
the Co-operative Court had no justifica- 
tion to deal with the dispute, Section 41, 
which has been introduced in the Pre- 
sidency Small Cause Courts Act by Ma- 
harashtra Act No, XIX of 1976, reads as 
follows :— 

“41, (1) Notwithstanding anything con- 
tained elsewhere in this Act or in any 
other law for the time being in force, 
but subject to the provisions of sub-sec- 
tion (2), the Court of Small Cause shall 
have jurisdiction to entertain and try 
all suits and proceedings between a licen- 
sor and licensee, or a landlord and 
tenant, relating to the recovery of pos- 
session of any immovable property 
situated in Greater Bombay, or relating 
to the recovery of the “license fee or 
charges or rent therefor, irrespective of 
the value of the subject matter of such 
suits or proceedings. 

(2) Nothing contained in sub-section (1) 
shall apply to suits or proceedings for 
the recovery of possession of any jm- 
movable property, or of licence fee or 
charges or rent thereof, to which the 
provisions of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 
1947, the Bombay Government Premises 
(Eviction) Act, 1955, the Bombay Muni- 
cipal Corporation Act, the Bombay 
Housing Board Act, 1948 or any other 
law for the time being in force, applies.” 
The other material provision which re- 
quires to be considered while dealing 
with the objection raised by Mr. Hattan- 
gadi is in Section 46, which reads as fol- 
lows :— 

“46. (1) All suits and other proceed- 
ings cognizable by the Small Cause 
Court under this Chapter and pending in 
the High Court or the Bombay City 
Civil Court, on the date of coming into 
force of the Presidency Small Cause 
Courts (Maharashtra Amendment) Act, 
1975, shall be continued and disposed of 
by the High Court or the City Civil 
Court, as the case may be, as if this Act 
had not been passed. 
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(2) All applications and’ other’ pro- 
ceedings filed in the Small Cause Court 
under this Chapter and pending in that 
Court, on the date aforesaid, shall be 
continued and disposed of by the Small 
Cause Court, as if this Act had not been 
passed.” 

7. Now, what is argued by Mr. 
Hattangad: i: that the opening non ob- 
stante clause in S. 41 is worded as “Nat- 
withstanding any other law for the time 
being in force” and it provides that the 
Court of Small Causes shall have juris- 
diction to entertain and try all suits and 
proceedings between a licensor and li- 
censee relating to recovery of possession 
of any immovable property situated in 
Greater Bombay. The argument is that 
the words “in any other law for the 
time being in force” must also include 
the provisions of the Maharashtra Co- 
operative Societies Act and, therefore, 
according to the learned Counsel, not- 
withstanding the provisions of the Ma- 
harashtra Co-operative Societies Act, 
even the dispute relating to possession 
of immovable property belonging to a’ 
Co-operative Society in the matter of 
possession must also be taken to the 
Small Cause Court and not before the 
Co-operative Court. 

8. It is no doubt true that the provi- 
sions of Section 41 operative notwith- 
standing any other law for the time be- 
ing in force — and if one restricts his at- 
tention to only that part-of the clause 
— itis possible to hold that this will 
also include the provisions of the Co- 
operative Societies Act. On a closer 
scrutiny, however, it is quite clear that 
the object of inserting the new provi- 
sion in Section 41 of the Small Cause 
Courts Act is a very limited object, the 
object being that irrespective of the value 
of the subject-matter of the immovable 
property, the suit is now required to be 
filed in the Small Cause Court. When the 
words in Section 41 provide that the 
forum now should be the Court of Small 
Causes notwithstanding any other law 
for the time being in force, it is intended 
to deal with suits which could otherwise 
have been filed in different forums de- 
pending upon pecuniary jurisdiction of 
those Courts. The words “irrespective 
of the value of the subject-matter of 
such suits or proceedings” clearly indi- 
cate that what was intended by the Le- 
gislature was that suits, which were fil- 
edin different Courts depending upon the 
value of the subject matter, should now 
be filed in the Court of Small Causes, 
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9. At what proceeding S. 41 is direc- 
ted, can also be ascertained from. the 
provisions of Section 46, (1), ‘which -is.a 
saving provision. Section 46 (i) provides 
‘that..all pending proceedings in the High 
‘Court or the Bombay City Civil Court, 
on the date on which the amending Act 
has come into: force, will .be continued 
and disposed. of by the. High Court or 
the City Civil Court, as the case may. be, 
as if the amending Act had not been pass- 
ed. Similarly, all applications and: pro- 
ceedings filed in the Small Cause Court 
and pending in that Court under Chap- 
ter VIL are also required to be disposed 
of by the Small Cause Court as if the 
amending Act had not been passed. In 
other words, there is a clear intention 
evidenced by . the - Legislature in the 
amending Act that it is prospective in 
character and it is to ‘operate only on 
such suits which would, but for. the 
amendment, have been filed either in 
the Bombay City Civil Court or in thé 
High Court, depending upon the -value 
of the subject-matter of the suit. Sec- 
tion 41, as introduced by the amending 
Act, does not even remotely affect the 
provisions of Section 163 (1) of the Co- 
operative Societies Act, which is a com- 
plete bar in respect of the jurisdiction of 
the civil or revenue Court in respect of 
the matters enumerated therein and 
clause (b) of which refers to “any dis- 
pute required to be referred to the Re- 
gistrar, or the Co-operative Court,. -for 
decision”, Before Section 41 is attracted, 
it has first to be found that there is juris- 
diction in the Civil - Court to entertain 
the dispute, and if the dispute, as in the 
present case, cannot be entertained by the 
Civil Court at all in view of the over- 
riding provisions in S, 163 (1) of the.Co- 
operative Societies Act, a further question 
as to whether the suit should be filed 
only in the Presidency Small’ Cause 
Court does not really arise. There is, 
therefore, no substance in the conten- 
tion that as a result of the amended: pro- 
vision in Section’ 41, the Co-operative 
Court is divested of its jurisdiction to 
deal with the dispute between the peti- 
Jtioner and the landlord, - 


10. The second ` contention, which is 
now raised, is that the dispute’ essentially 
being one relating to a claim for posses- 
sion against a licensee by a flat-owner 
in a building ' ‘belonging to a Co-opera- 
‘tive Housing Society, ` it does not fall 
under Section 91 of the Co-operative 
' Societies Act. ft is not possible to en- 
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tertain . this contention .at this ‘stage. 
There is no dispute that originally .th@ 
dispute hag been referred by the Regis- 
trar under the. provisions of ‘Section 91 (2) 


-of the- Co-operative apa ace which i 


provides as follows :— 


“When any question arises: "hates 
for the purposes of the foregoing sub- 
section, a matter referred to for decision 
is-a' dispute or‘:not, the question shall 
be considered by the Registrar, * ‘whose 
decision shall be final.” ` l 
The decision of the Registrar -referring 
the matter originally to the Officer on 
Special Duty has now thus become final 
and could not be challenged before . ei- 
ther the Officer on Special Duty ‘or be- 


‘fore the Co-operative Court which has 


now succeeded the Officer on Special 
Duty so far as the jurisdiction’ is con- 
cerned. In Mrs. R, D, Pandit ‘v,*Manda- 
yam Doate Raman, Spl. Civil Appln. 


‘No. 2058 of 1969 decided on August 10, 


1979,* a Division Bench of this Court, to 
which one of us (Chandurkar, J.) was 4 
party, has taken the view, following the 
decision of another Division Bench of this 
Court in Satpalsingh v, Santdas (1971) 
73 Bom LR 77 that the initial issue as 
to jurisdiction. whether there is a dispute 
or not as contemplated by Section 91 of 
the Maharashtra Co-operative `` Societies 
Act, 1960, has first to be determined by 
the Registrar alone and such’ an issue 
cannot be raised or considered at’ all be- 
fore the Registrar’s nominees, It is ‘also 
aa out that in that decision that 
jurisdiction of the Maharashtra 
Bike Co-operative ‘Tribunal being co- 
extensive with the Jurisdiction of the 
Registrar’s nominee, it cannot also’ in an 
appeal against the Award of the Regis- 
trar’s nominee hear and decide the 
issue as to whether a dispute as con- 
templated by Section -91 (1) of the Act 
has arisen at all. We may’ point out 
that the decision in Mrs. Pandit’s case is 
in- a sense approved by the. Supreme 
Court, because the application for spe- 
cial leave: against that decision has been 
rejected by the Supreme Court. It is not, 
therefore, possible now. to entertain al 
contention at the instance of the peti- 
tioner that there is in fact no dispute as 
contemplated by Section 91, because the 
order which is of the Registrar made 
under Section 91 (2) has now become 
final, because it was never challenged. © 
11. The last contention raised by Mr. 
Hattangadi is that the Co-operative Coyrt 


*Reported in 1980 Mali LJ 689: >" 
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should not have: -reviewed.. the: order 
dated 9-10-1970 -by which the: proceed- 


ings were adjourned. sine’ die. It is 


difficult to see how even this cantention 
can be entertained. The‘.application . filed 


by the petitioner for reviving the pro- 


ceéding. was rejected by: the Officer ` on 
Special Duty but that order was set aside 
in revisiom'and it is- thereafter that the 
Co-operative Court considered the matter 
afresh, Now, if the dispute between the. 


parties is one-which squarely falls under: 
S. 91—and that fact cannot be challenged: 


—it is-difficult to see how the péti- 


tioner can claim as a matter of right that’ 


the dispute should be adjourned sine dis, 
No litigation. is now pending ‘so ‘far ‘as 
eviction is: concerned in the Small Cause 
Court, The ground on which the proceed- 
ings were adjourned sine die by the 
Officer-on. Special Duty did not survive. 
In any case, on the finding that ‘the issue 
as to jurisdiction cannot now be agitat- 
ed, it is time that the matter is -decided 
on merits, The dispute: commenced in 
March 1969, It is almost 11 years that 
the dispute ‘has remained undecided. 
There is'no Tegal objection now left open 
which would disentitle the Co-operative 
Court from dealing with the dispute oni 
merits, -It. is, therefore, not- possible to 
interfere. with the order” directing ths 
dispute to be'dealt’ with on merits, © “e 


12 The petition must, therefore, fail 
and is` dismissed with. costs, ' Rule diš- 
charged, We, however, ‘hope - that the 
matter will be dealt with by” ‘the, - - Co- 
operative: Court expeditiously, 


sa fat og OP te Petition dismissed, 
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AIR 1981 BOMBAY 343° a 
(AT NAGPUR) 
_° MOHTA, J, 
- Rashidkhan, ` Petitioner v, 
Respondent, 
‘Spl Civil Appins. Nos, 332 and 388 of 
1974, DAE 10-9-1979." | a 
(A). Bombay. Tenancy and Agricultural 
Lands (Vidarbha -Region) Act. (89.,0f 
1958), Secs, © -36 _(2),- 38(4)-.(a)...@), 39 — 
Termination of tenancy on : ground - of 
bona fide personal cultivation: — _Land- 


application -— Land . already. in posses- 


Tea te ie e ee 
ber, Maharashtra Revenue, ce 
„ Nagput, D/- 31-12-1973, 


IDEN > 


; ` Maltibai, 





~ -Rashidkhan -v, .Maltibat : 


ane u sac? 


eer pe eee ne 
the order -and not on the date of: appli- 
cation is to be taken. in consideration. — 
Section 3%. (4) (a). (i) not applicable, ~~ 
(Para 5) 


DB) Bombay’ Teriancy and. ‘Agricultural’ 
Lands (Vidarbha Region). Act (99 of 1958), 
S. 38 (7), (as amended. by Act of 44 of 1963) 
— Word ‘transfer’ '— Does not include 
succession or devolution. — Partition 
specifically included ‘by 1963 amendment 
m. Recovery of possession from tenant 
by landholder — He must have interest 
in property ‘though unspecified on. the 
specified date i e. 1-8-1953, 


After: the- ‘gnendient of Section. 38 fol 
by the Amending Act 44 of 1963 even. 
the partition was included in Sec. 38 (7) 
of the Act... The partition. referred to in 
Section 38 . (7) covers: only that property 
ín which; the person: claiming a right to 
terminate the tenancy had a. pre-exist- 
ing share on or before 4-8-1953. The rea- 
son seems to be obvious. As the legisla- 
ture has: put it, it intended. to. put it in 
the word’. ‘transfer’. even. those rights 
which were in existence as on 1-8-1953 
and. whieh .had- remained: unspecified in 
the: absence of any partition,- The inten- 
tion thus was and. is to: cover only those 
transfers including:. ‘partitions’ which 
took place after 1-8-1953, the. reason 
being tbat- if any person. voluntarily ac 

 -some-, additional property. after 


modes of acquisition such as. devolut tion, 
suceéssion etc., which: are the result not 
of . merety: voluntary : action. but either 
of operation. of law or events over which 
he has no control, -are excluded from 
the operation. of this Act. Hf anybody 
gets: a property either by succession. oF 
by devohitian after 1-8-1953 and if he 
had no.right whatsoever in the said pro- 
perty?:as- on. the: date such acquisition is. 
clearly not covered: by Section 38 (7) of 
the . Act, What is important is: nof 
merely the: transfer- or partition. but ‘also 
the rights of the parties: vise-a-visia par- 
ticular? date - specified. in the said. sub- 
secticn,: Section 38. (T) does: not includ? 
and never intended- to include -acquisi- 
tion otherwise than by transfer or: parti- 
tion and. the -position .as:.on. -2-8-1953, 
alone is to’ be D aa consideration, 

efi or ab eet oo... Para 8} 
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Cases . Referred : 
-AIR 1977 Bom 77:1976 Mah LJ 858 8 
1975 Mah LJ 65 6 
AIR 1970 Bom 232: 1969 Mah LJ 933 

“(FB) | 8 
(1968) Spl. Civil Appin, No. 150 of mai 

D/- 14-3-1968 (Bom) 

AIR 1966 Bom 194: 1966 Mah LJ 289 3 
AIR 1963 Bom 163: 1963 Mah LJ 289 he 

8 
1897 AC 22:75 LT 426: 45 WR 193, Salo- 

man v, Saloman 8 

V. G. Palshikar, for Petitioner; V. R. 
Talukdar,. for Respondent (in both the 
cases), 

ORDER :— The basic facts involved 
in. these two petitions -are common and, 
therefore, they are being disposed of by 
one judgment. 

2. The. respondent, Smt. Maltibai be- 
came an exclusive owner in respect of 
field . Survey No. 24/1 measuring 6 acres 
35: gunthas and 25/1 measuring 4 acres 
and: 36 gunthas both of village Akot in 
District Akola by virtue of a sale deed 
dated 4-12-1947, Petitioner Gulab son 
of. Puran in Special Civil Application 
No. 386 of 1974 is concerned with those 
fields. On 1-4-1957 the respondent creat- 
ed a tenancy in respect of these two 
fields in favour of one Shri Puran, the 
father of the petitioner Gulab, On 28-12- 
1958 notice was given by the respon- 
dent terminating the tenancy on the 
ground of bona fide personal cultivation. 
This was followed by an application 
dated . 30-9-1959 under Section 36 (2) 
read with Section 39 of the Bombay 
Tenancy and Agricultural Lands (Vidar- 
bha Region) Act, 1958 (hereinafter refer- 
red to as “the Act” filed before the Tah- 
sildar, Akot, for possession. This was 
revenue case No. 173-59(10-F)/60-61 
decided on 9-3-1962. The order 
was in favour of the respon- 
dent holding that the need was 
established, Inasmuch as on the 
date of the application this was the only 
land with the. respondent possession in 
respect of 1/3rd of a family holding that 
is 8 acres was granted in terms of Sec- 
tion 38 (4) (a) G) of the Act. It may be 
mentioned that total area of the two 
fields comes to 11 acres 31 gunthas, 

3. Inasmuch as few events have oc- 
curred between the date of the filing of 
the application and the order dated 9-4- 
1962, their reference at this very stage 
will be necessary. These events are 
that father of the respondent Shri Dat- 
tatrava died on 29-12-1960, leaving he- 
- hind him as ‘his legal heirs his widow 
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and:two martied daughters; out of them ` 
Maltibai being one. Thus, legal heirs of 
Dattatraya succeeded to the estate of 
Dattatraya and the estate included agri- 
cultural fields. On 6-2-1961 these 3 legal 
heirs effected a partition and in that par- 
tition some agricultural fields were al- 
lotted to the share of the respondent 
and one such property is field Survey 
No. 242 measuring 6 acres and 7 gunthas 
of- Mouza Sarfabad, taluq Akot. Tae 
petitioner Rashidkhan son of Usmankhan 
in Special Civil Application No. 332 of 
1974 -is concerned with that ` property. 
The respondent gave a notice on 10-2- 
1961, terminating the tenancy : of this 
land on the ground of bona fide personal 
cultivation and proceedings for posses- 
sion against the said Rashidkhan who 
was a tenant on the field were initiated 
before the. Tahsildar, Akot on 22-3-1961. 
This is Revenue.Case No. 158/59 (1) of 
60-61, The case | filed - against tenant 
Gulab; after receiving some jolts in re- 
mand, reached the Maharashtra Revenue 
Tribunal which vide order dated 15-10- 
1965 came to the conclusion that the 
position of the landlord as on the date 
of the filing of the application. should 
be considered without any reference to 
the lands- acquired subsequently and, 
therefore, ordered delivery of possession 
of 8 acres an area. equivalent to 1/8rd 
of. the family holding which was more 
than half of the total area of the two 
fields which came to 11 acres 31 gun- 
thas, Aggrieved by the order passed by 
the Maharashtra Revenue Tribunal, peti- 
tioner Gulab moved the High Court 
under Article 227 of the Constitution of 
India by filing. Special Civil Application 
No. 150 of 1966. By judgment dated 
14-3-1968 the petition came to be allow- 
ed and the matter. was remanded: back 
holding that position as regards the ac- 
reage of the land as emerged not on the 
date of. the application but on. the date 
of the order should be considered, The 
High Court observed as under in the 
remand order of the revision:— 

“Hence the additional land which the 
respondent No. 4 got on partition had 
to be taken into consideration for grant- 
ing the relief on the view taken by the 
Division Bench of this Court. Thus, on 
the date of the order the respondent 
No. 4 having more: than a family hold-- 
ing, she was not entitled to any relief 
under Section 39 (1) of the Tenancy Act. 
However, the respondent No. 4. will -he. 
entitled to. have -her application consid- 
ered under Section 38 of the Tenancy 


CI 


1981 


Act, though she would not. be entitled 
to a relief under Section 39. This aspect 
of the matter has not been considered 
by the Revenue Tribunal on the view 
it has taken, It appears to-me that the 
view taken by the Special Deputy Col- 
lector remanding the matter for enquir- 
ing into the application as one under 
Section 38 (2) read with Section 38 of 
the Tenancy Act is correct. 
Accordingly, the order of the Revenue 
Tribunal is set aside and the order of 
the Special Deputy Collector is restored. 
The petition thus succeeds to the extent 
indicated and is allowed.” 
After the remand order from the High 
Court, the matter went back to the Tah- 
sildar and to the -Sub-Divisional Officer 
in appeal who was again pleased to re- 
mand the matter to the Tahsildar, 


4. As far as Revenue Case against 
Rashidkhan is concerned, it also reach- 
ed the Maharashtra Revenue Tribunal 
in the similar fashion and the Tribunal 
vide order dated 19-11-1967 was pleased 
to allow the said revision holding that 
the provisions of Section 38 (7) of the 
Act was no bar to the maintainability of 
the application for possession on the 
ground of personal occupation, as the 
landholder had not acquired the said 
property either by transfer or by parti- 
tion and that she had no right whatso- 
ever in the property as on 1-8-1953, a 
date mentioned in the said sub-section. 
The case was remanded back to the 
Tahsildar for decision in accordance 
with law on the basis of that finding. 
Admitted position is that the tenant in 
that case chose to accept that order as 
final and no higher Court was moved 
in the matter. After the remand order 
from the. High Court in Gulab’s case re- 
ferred to above and the remand order 
passed by the Maharashtra Revenue Tri- 
bunal dated 19-11-1967 ‘confluence of 
both these cases took place before ` the 
Tahsildar. It may be -mentioned that 
the cases of some other tenants were 
also amalgamated; but we are not con- 
cerned with those cases here. A com- 
mon .order came to be passed on 30-12- 
1970, The Tahsildar was. pleaséd to grant 
possession of .8 acres of the land of the 
tenant Gulab and half of the area to 
tenant Rashidkhan. In appeal, the Sub- 
Divisional Officer maintained the order of 
delivery of possession. in the case of 
Rashidkhan. However, the ares in the 
case of tenant Gulab. was reduced to 
half on the ground that .as. observed by 
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the High Court, the total area of the 
landholder as on the date of the order 
will have to be considered and it undis- 
putedly exceeded one family holding. 
The Maharashtra Revenue Tribunal was 
moved in to the matter by both the 
tenants, The tribunal vide common 
order dated 21-12-1973, passed in both 
the cases restored the order passed by 
the Tahsildar, thus, once again enhanc- 
ing the area to the. extent of 1/3rd 
family holding as far as tenant Gulab 
is. concerned. 


5. This common order passed by the 
Maharashtra Revenue Tribunal is sub- 
ject matter of challenge by the two 
tenants and or their legal representa- 
tives in these writ petitions. On behalf 
of the tenant Gulab it has been contend- 
ed that the Maharashtra Revenue Tri- 
bunal had committed an error in consi- 
dering the total holdings on the basis of 
the position as emerged only on the 
date of the application without consider- 
ing the additions to the acreage with 
the landholder before the order came to 
be passed. In my view, this submission 
appears to be perfectly correct especially 
in view of the finding recorded by the 
High Court in this very matter. In clear 
terms, the High Court has passed an 
order that the acreage of the land as 
on the date of the final order will have 
to be considered and nōt the one as 
emerges out on the date of the applica- 
tion. It is not in dispute that at the 
time of the order much more property 
was added; and land holder was holding 
to say the -least, more than one family 
holding. Under the circumstances, the 
Maharashtra Revenue Tribunal was 
clearly in error in restoring the order 
passed by the Tahsildar and pressing 
into service, Section 38 (4) (a) (i) of the 
Act. In that view of the matter I quash 
the order passed by the Maharashtra 
Revenue Tribunal in the case of tenant 
Gulab; and the order passed by the Sub- 
Divisional Officer is maintained. The net 
result, therefore, is that the landlady 
will be entitled only to the extent of 
half of the area’ out of field survey 
Nos. 24/1 and 25/1 of Akot. Taluq Akot. 

6. This takes-us to the petition filed 
by the tenant Rashidkhan, At the thresh- 
old, it may be mentioned that the Ma- 
harashtra Revenue Tribunal in its order 
dated 21-12-1973 had come to the con- 
clusion that the earlier revisional order 
dated 19-11-1967 holding that there was 


no bar. of Section 38 (7) of the Act to 
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the maintainability of the application 
operated ‘as ‘res judicata between the 
parties as that finding had become con- 
clusive in the miatter and’ proceeded’ to 
decide the-case‘on that hypothesis, In 
this connection, my’ attention was invited 
to the case of Ratanlal v, Bajirao (1975 
Mah LJ 65) in which this Court has de- 
cided that even though normally the 
order previously passed in a` 

does amount to res - judicata,“ -there are 
exceptions to this rule, such as necessity 
of reconsideration due to discovery of 


some basic facts, unforeseen development 


after the remand, change of Jaw or inter- 
pretation put to the same, in any case, 
the order passed by the Maharashtra 
Revenue ‘Tribunal ceases to be res judi- 
cata before the High ‘Court in writ juris- 
` diction if ‘the. matter reaches there, The 
learned counsel for the respondent fairly 
conceded that he was not invoking the 
principles of res judicata in this’ matter, 


7. The main thrust ‘of the argument 
advanced’ on behalf of the petitioner- 
tenant by Shri .Palshikar the learned 
counsel ig that inasmuch as the land- 
lady had got the property by partition: 
dated 6-2-1961 the-application -was not 
maintainable in terms of Section 38 (7). 
of the Act. Section 38 (7) of the. Act, as 
it originally: stood, reads as under:— 
“*“Nothing’.in this section shall confer 
on a tenure-holder who has ‘acquired. any 
land by transfer after the Ist day. of 
August 1953, a right to terminate .the’ 
tenancy of -tenant who js a ` protected. 
lessee and. whose: right-as such protec- 
ted lessee had come into “existence be- 
fore such. transfer”, fo. 

A ‘great controversy arose as to the 
meaning of the term. ‘transfer’ as: con- 
tained in the said provision. The Full 
Bench was required to be’ constituted to 
resolve ‘this controversy and in that case 
it was held that ‘partition’ was not in- 
cluded in the term ‘transfer’ within the 
meariing of Section 38 (7) of the Act. 
(Shrikrishna ., v, Namdeo ’ . Bay puji, 1963 
Meh LJ' 289: (AIR 1963 Bom 163) (FB). 
Section “$8. (7), refers to ‘the term’ "ac~ 
quires”, It. Was held that the word “ac 
quires” is referable to the acquisition for 
the first time, Inasmuch “as ‘partition 
dies ‘n “give or create a title ‘and! only 
enables a party to obtain what ‘his own 


but ‘in a definite or specified form or _ 
share, the’ ‘partition: ‘is not included in, 


transfer. H appears that, the legislature 
at ‘the time’ of enacting “the said provi- 
sion’ acted under the impression ~that'the 


word “transfer” would include even 
partition but as- different meaning was 
attached to the term * ı the 
State Legislature decided to. effect an: 
amendment tothe said provision, As 
sequel to the decision pronounced! by the 
Full Bench, Amending ‘Act 44 of 1963; 
was brought - n the ‘statute book; by 
adding the word “or partition” ‘after tha. 
word “transfer” whethever if “occurm. 
Thus, after the amendment’: even. the 
‘partition’ was ineluded in Section. 38 (73 
of the Act, : 

8 Inasmuch as- it has- become ‘neces— 
sary to examine the- provisions of- the 
Aect'as amended, it will be necessary ta 
see also the statement . of objects. and 
reasons. It is now well recognised that 
these statements of objects and reasons 
can certainly be looked into for limited 
purpose as it throws a focus upon the 
legislative intention and indeed is a key 
to open. the mind of the legislature. The 
statements of Objects and ‘Reasons as 
published in the Maharashtra Govern- 
ment Gazette dated 8-20-1963, “Part, Ve 
at page 309, read 48 under p 


“STATEMENT OF OBJECTS. AND: 
. , REASONS” 

As a resukt of a certain Judgment. of 
the High Court, it has .beceme necessary 
to amend certain provisions. of the Bom 
bay Tenancy and’: : Agricultural Lands 
(Vidarbha Region) Aet, 1958, tor. mak-. 
ing the intention of | the - Legislature 
clearer in xfapect.of those provisions, It 
is alsa.comsidered neeessary to make cer 
tain provisions so-as te remove the diffi- 
culties which have! been noticed during 


‘the eourse of implementation of the Aet 


The Bill seeks to earry out these amende 
ments, 
2. The following ‘notes’ on. efansés ex 
plain thé provisions. of the Bill :— 
"Clauses -2 and: 3: Sub-section (7) off 
Section 38 of the’ Bombay Tenancy and 
Agricultural Lands (Vidarbha Region} 
Act, 1958, provides that ‘nothing in: that 
section “shall confer as, a fenure-holder 
who has’ acquired any Tang by transfer 
after the ist day of August 1993, a right 
to terminate the ‘tenancy ` of a tenant? 
who is d protected lessee and whose. right 
as such protected Iessee had come into: 
existence before the transfer. The ex- 
pression’ ‘transfer’ in this’ provision war 
intended to incinde’ partition and’ the 
Maharashtra Revenue Tribunal had alsa 
taken’ a, similar view. The High. Court 
in Shrikrishna Mina} v. Namdev Bapuji, 
late 1983 Bom 263), ŒB} Eas, however, 


ECT: 


held that the expression ‘transfer’ iw this 
provision does not include. partition, : As 
@ result of this decision many p 
lessees stand in danger of- being. dispos- 
sessed of their lands, - It has, therefore, 
become necessary to amend - Sections. 38 
md 39 to make it clear that the expres- 
sion ‘transfer’ includes ‘partition’,” 
Even after this ametidment, the: single 
Bench of this Court in Smt, Salubai v, 
Chandu’ (1966 Mah LJ 289)3 (AIR 1966 
‘Bom 194) came to the conclusion that:in 
certain circumstances even after ‘the 
amendment the position did not- change. 
Again, there was a conflict necessitating 
‘once again a Full Bench decision of this 
Court in Smt, Radhabai v, State ‘of 
Maharashtra (1969 -Mah LJ 933): (AIR 
1970 Bom -232) in ordér to appreciate the 
ratio of this Full Bench’ decision, it will 
be also necessary to refer’ to certain 
basic facts and assumptions in that case, 
One Mohanlal formed a joint Hindu 
family consisting of his son Lakhanlal 
and a widow Radhabai. Mohanlal died on 
15-4-1938 and the shares of his family 
members were divided by metes and 
bounds on: 22-8-1959. This, Radhabai the 
‘petitioner in the Full Bench case (cited 
supra) was having a ‘pre-existing right in. 
the joint Hindu family property-on the 
death of Mohanlal on 15-4-1938” which 
came :to be specified into 1/3rd. definite 
and specific share by partition -in the 
‘year 1959, The Full Bench- was pleased 
to overrule the decision in Salubai’s case 
{cited supra) and came. to the conclusion 
that the legislature. intended to include 
in the word: ‘transfer all the pre-exist- 
ing rights and not acquisitions of: the 
rights by persen for the first time by 
making inter alia the following observa- 
tions (at p, 239 of ATR-1970 Bom):— 


“The proper construction of amend- 
ment,, clearly shows that the Legislatura 
intended to. include in the word ‘trans- 
fer ,. partition .as normally understood, 
namely, the redistribution of pre-exist- 
ing rights and not the acquisition. of 
rights by a person for the first time,” 
(underlining mine), : -> 
Thus, it was held that as Smt, 
had a pre-existing right in the property 
before 1-8-1953 the partition of the ‘year 





[before 1-8-1968, The. teagori seems to- be 
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obvious, As the. legislature'.has put it, it 
intended to put it in the word ‘transfer’ 


‘even those rights which were in: exist- 


ence -as on 1-8-1953 and which had -re-: 
‘mained unspecified in the absence of Fa 


‘partition, The intention thus- was and is 


to cover only those transfers -including 
‘partitions’. which took place after 1-8- 
1953, -the reason being .that if any person 
voluntarily acquires some additional pro- 
perty after 1-8-1953, or gets his existing 
share ‘defined or ascertained subsequent- 
ly, it shall be impermissible to terminate 
the then existing rights of a tenant sub- 
fect to which the property has been ac- 
quired in such transfer or partition, All 
other modes of acquisition such as de- 
volution, succession etc. which are the 
result not of merely voluntary -action 
but either of operation of law or events 
over. which he has no control, are ex-/ 
cluded from the operation of this Act. ( 

In case that is- what was not intended 
by the legislature, nothing was more 
difficult than to cover all types of acqui- 
sitions in the said statute. But the Legis- 
lature. in its wisdom did not think it fit 
to cover acquisition by other modes in- 
cluding’ succession, in the Act. ‘The rea- 
son appears to be that it did not intend 
to exclude all. those accretions to the 
estate which takes place for reasons be- 
yond the control of the person or for 
and in which he was not a party, The 
argument on behalf of the petitioner is 
that it is unthinkable that such a pro- 
tection was intended to be given to such 
transfers. The Courts have no means to 
know the legislative intention except 


‘through the language used in the statute. 


The first and foremast principle of inter- 
pretation of statutes is that plain and 
literal mean should be attached to the 
words used and all other principles of 
interpretation of statutes which are 
considered secondary, can be pressed 
into service only when there is a doubt 
about the meaning of the words used 
To assume a particular. intention _ first 
and then to search it in the words oT 
the statute will amount to putting the 
cart before the horse. The Court cannot 
supply: casus omissus to the phraseology 
used in ‘the enactment, Thus, it- is not 
expected of a Court to modify the lav- 
guage in order to bring it in accordance 
with its view as to what is reasonable 
or right. It is also not possible to know 
for the Court if the omission is inad- 


‘vertent or intentional. In either cases, 


it is not possible to venture upon this 


forbidden path of judicial legislation and 
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to presume that even “succession” was 
intended to be included in this sub-sec- 
tion, If the words do not embrace “suc- 
cession” it will be impermissible to read 
it in the said sub-section unless clear 


reason is to be found for doing so in the- 


four corners of the Act itself. The fol- 
lowing observations in Saloman v. Salo- 
man (1897 AC 22) may be quoted with 
advantage :— 


“Intention of the Legislature is a com- 
mon hut very slippery phrase which, 
popularly understood, may signify any- 
thing from intention embodied in posi- 
tive enactment to speculative opinion as 
to what the Legislature probably would 
have meant, although there has been an 
omission to enact it. In a Court of Law 
or equity, what the Legislature intended 
to be done or not to be done can only 
legitimately be ascertained from what it 
has chosen to enact, either in express 
words or by reasonable and necessary 
implication.” , 


In the light of these basic principles of 
interpretation of statute, it is difficult to 
engraft the word. “succession” or ‘de- 
volution” in the phraseology of the sec- 
tion and then to interpret law on that 
basis. In case, the legislation history of 
this enactment is traced, it would be 
seen, as demonstrated above that initial- 
ly acquisition by transfer only was cov- 
ered in the enactment. The legislature 
thought that “the partition” is included 
in the transfer and therefore even rights 
in the area of the land existing as on 
1-8-1953 but not specified will have also 
to be considered, Thus if the right ex- 
isted in the property before 1-8-1953 and 
was specified afterwards it was covered 
in the legislative intention. Because of 
the Full Bench decision in 1963 occasion 
arose for the Legislature to study the 
operation of the section second time. In 
spite of the Full Bench decision and the 
observations made therein, it was de- 
cided only to add the word ‘or partition’ 
in the enactment. From the statement of 
objects and reasons and also the substan- 
tive amendment. it is clear that nothing 
else than a “transfer” was intended 10 
be covered in the section. After the 
amendment, it has been made clear that 
the word, “partition” will include and 
will be deemed to have always included 
the term ‘partition’. Thus, as stated 
above there was one more occasion for 
the Legislature to study the effect of 
Section 38 (7) of the Act. If any other 
mode of acquiring the property was alse 
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to be covered it could have easily used 
the words “acquisition of any property” or 
at least the words “or otherwise”. would 
have been included in the enactment. 

The word “transfer” has not been de- 
fined in the provisions of the Act. In- 
deed, Section 5 of the Act makes it clear 
that the provisions of Chapter 7 of the 
Transfer of Property Act, 1882, shall m 
so far as they are (not) inconsistent with 
the provisions of this Act apply to the 
tenancy and leases of lands to which this 
Act applies. It is, therefore, necessary 
to go back to the Transfer of Property 
Act. Sec. 5 of the Transfer of Property 
Act defines. ‘transfer of property’ as 
under :— f 

“5, In the following sections ‘transfer 
of property’ means an act by which a 
living person conveys property, in pre- 
sent or in future, to one or more other 
living persons, or to himself, or to -him- 
self and one or more other living per- 
sons; and “to transfer property” is to 
perform such act. In this section, ‘living 
person’ includes a company or associa- 
tion or body of individuals, whether in- 
corporated or not, but nothing herein 
contained shall affect any law for the 
time being in force relating to transfer 
of property to or by, companies, associa- 
tions or bodies of individuals.” 
It will be thus seen that transfer of pro- 
perty is referable only to an act inter 
vivos, Normally, no transfer of property 
can take place without the consent of 
the person getting it. It has been argued . 
that the word “acquire” used in the Act 
should be read as covering all acquisi- 
tions and the transfer and partition are 
used in the said enactment not exhaus- 
tively but illustratively. The word “ac- 
quisition” cannot be read in isolation. 
Whatever the mode for getting of the 
property, it is acquisitioned and, there- 
fore, that word has no specific signific- 
ance. What is significant is the mode of 
acquisition. The close scrutiny of the 
intention behind this enactment either 
before or after the amendment is that if 
any one person had the property on the 
specified day mentioned in sub-section 
and if that property is defined subse- 
quently and in case any person by any 
voluntary action, namely, ‘transfer’ gets 
any property and if before that a tenant 
operates on the land, the tenant shall 
not be evicted on the ground of personal . 
occupation, reason being that whatever 
has been done by acquiring a property 
has been done voluntarily and with open 
eyes. 
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If anybody, therefore, gets a ‘property| 
either’ 
after 1-8-1953 

hatsocever in the said property as on 

e date such acquisition is clearly not 
covered by Section 38 (7) of the Act. 
What is important is not merely the 
transfer or partition but also the rights 
of the parties vis-a-vis a particular date 
specified in the said sub-section. In this 

articular case undisputedly, the respon- 
dent Maltibai had nothing to do with 
and had no right in the property before 
her father’s death which occurred on 
29-12-1960. It is already on record that 
when her father Dattatraya died he left 
behind him only his widow and two 
married daughters including Maltibai as 
legal heirs. She thus acquired undefined 
or unspecified share in the disputed pro- 
perty for the first time on 29-12-1960 be- 
fore which she was not concerned with 
the property in any manner whatsoever. 
This unspecified share which she got was 
defined on 9-2-1961 and the property in 
question fell to her share - specifically. 
Shri Palshikar’s contention is that she 
alone could not have terminated the ten- 
ancy before the partition and, therefore, 
she. got specified share only by virtue of 
partition and, therefore, the case would 
be governed by Section 38 (7) of the Act. 
The argument though seemingly attrac- 
tive, is untenable, There is no manner of 
doubt that she alone could not termin- 
ate the tenancy as some more persons 
were also owners of the property as ten- 
- ants in common, But surely altogether 


could have terminated the tenancy. Ima- 


gine that the respondent, Maltibai was 
the only legal heir of her deceased 
father. In that case she could have got 
the whole of the property on 29-12-1960. 
Under these circumstances is it the in- 
tention of the legislature that all tenants 
in common together could have termin- 
ated the tenancy or if Maltibai was the 
legal heir she could have terminated the 
tenancy but only because there are other 
lega] heirs, the tenancy could not be ter- 
minated in terms of Section 38 (7) of 
the Act? Such an interpretation will be 
obviously wrong and unintended and 
would Iend to hazardous results, What 
is relevant is not merely the. mode of 
succession but also the pre-existing right 
as on 1-8-1953 and not the right acquir- 
ed after 1-8-1953 by succession or devo- 
lution either as sole legal heir or jin- 
common with others. If the right was 
thus in existence it cannot be _ taken 
away merely by. subsequent partition 
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and. if he had no. right 
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which does nothing excepting dividing 
the property by metes and bounds and 
fixes the limits of each others right of 
ownership over the property. Shri 
Talukdar for the landlady respondent 
jn both the cases has laid emphasis on 
the date 1-8-1953 as mentioned in the 
sub-section and submits that the rights 
have to be worked out only as that day, 
and in my view very rightly. He invited 
my attention to the decision of this 
Court in the case of Vimlabai v. State 
of Maharashtra (1976 Mah LJ 858): (AIR 
1977 Bom 77). No doubt, this was a case 
under the Maharashtra Agricultural 
Lands (Ceiling on Holdings) Act, 1961, 
and the words .“acquire by transfer” 
used in the said Ceiling Act were being 
interpreted, Still the ratio of that deci- 
sion to some extent certainly applies to 
the present case. The Court has observ- . 
ed as under (at pp. 80 and 81 of AIR) :— 


“In Section 9 also the Legislature has 
used the words “acquire by transfer’. 
By Explanation to this section the word 
“transfer” is given same m€aning as is 
given to the said word in Section 8 of 
the Ceiling. Act. If any person or a mem- 
ber of a family unit acquired land by- 
transfer on or after the commencement 
date, and if the said person or family ` 
unit is already holding land in excess 
of the ceiling area, or by this acquisi- 
tion will hold land in excess thereof 
then the consequences as laid down by 
sub-section (3) of Sec, 10...... the Legis- 
lature has only used the word “acqui- 
sition”, and then in the bracket the posi- 
tion is clarified by using the words testa- 
mentary disposition or devolution on 
death,. or by operation of law”. In this 
sub-section the word “transfer” is not 
used. by the Legislature. This clearly in- . 
dicates that though -a person can ac- - 
quire land by testamentary disposition . 
or devolution on death, or by operation 
of law, it cannot be termed to be an ac- 
quisition’ by transfer as contemplated by 
Sec. 9 or Explanation to Sec. 8 of the 
Ceiling Act...... Therefore, this acquisi- 
tion of property by virtue of the testa- 
mentary disposition, or devolution on 
death or operation of law is not equat- 
ed by the Legislature with the acquisi- 
tion of property ky transfer. This clear- 
ly indicates the legislative intention.” 

It is clearly on an authority that either 


a testamentary disposition, or devolution `- 


on death or by operation of law, can- 
not be equated with acquisition of . pro- 
perty by transfer, Thus, there is no 
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ubt- that Section 38. (¥) of the Act does 

ot include and never intended to: in- 

clude: acquisition otherwise. than by 

ir or partition and the position as 

on 1-8-1953 alone is to be- taken inte 
ideration, - ' 

‘This being my’ view iou interpreta> 
tion of Sec, 38 (7) of the Act, it is clear 
that the order passed by the revenue 
authorities permitting termination of ten- 
ancy on the ground of bona fide occupa- 
tion to the’ extent of half area in the 
case of ‘tenant’ Rashidkhan are perfectly 
correct and need no ‘intérference, 


For the foregoing reasons, Special 
Civil Application No. 332, of 1974 is part- 
ly allowed. The order .of the Maha- 
rashtra Revenue ‘Tribunal, Nagpur is 
quashed and that of the Sub-Divisional 
Officer, Akot, is maintained, The respon- 
dent will be entitled only to half of the 
area in possession of the tenant Gulab. 
Special: Civil Application No...386. of 1974 
ts however, dismissed holding that. the 
order - passed by. the. three . authorities 
permitting possession of -half.of the area 
is correct, . In view of: the divided suc- 
cess, there will be-no order’ as. to. costs, 


Order accordingly. 
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‘Ankush ; Hiraman... Magar. and - -others, 
Appellants v. Smt. Thakubai Maruti 
Tupe and others, Respondents. 


Second Appeal: No, 1296 of 1973, DE 
25-2-1980. 


Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), Ss. 32 (1), 43C 
and 88C — Protected tenant — Applica- 
Wion by landlord for S. 88C certificate 
granted by Mamlatdar — Pending ten- 
ant’s appeal against grant of certificate 
land included within limits of Poona 
Municipal Corporation — Tenant’s _ap- 
peal allowed and certificate cancelled by 
Collector — Held, tenant could not: be 
divested of Iand vested in him under 
$. 32 (1).. 

The contention: that.. the. vesting of 
Tand under S. 32, (1), is a conditional 
vesting . dependent. upon the payment. of 
the purchase price. fixed by the Tribunal 
cannot be accepted. Under S. 32 (1) it is 
on the first day of April. 1957 (tillers 
day) that a tenant is deemed to -have 
purchased the land from , his landlord.. 
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v: Thakubal 
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ALK 
This is a deeming provision, It is a statu4 


tory sale which is effected. The price ‘is | 


not fixed, but is to be fixed thereafter in 
accordance: with the provisions of S. 32H. 
and is-to. be payable in the manner pros 
vided in S. 32K.‘ None-the-less, by this 
deeming provision of S: 32-(1), the pur 
chase is complete on the tillers day ` and 
the land becomes vested inthe tenant 
as from that date. The language used’ in 
Ss. 32G (3) and 32M (1). also shows thal 
the purchase had automatically taken 
place on the fillers’ day but in view of 
the happening of: the contingencies -menx 
tioned-in S. 32G (3) òr 32M (1), that pura 
chase had subsequently become ineffecs 
‘tive. A deeming provision is a legal fics 
tion and it must be given its full forca 
and effect and carried to its. logical -con- 
clusion. The conditions on the fulfilmen’ 
of which this legal: fiction comes into . 
operation are expressly set out in S,32 (1). 
Once . these. conditions are fulfilled, 


‘thera is no scope for the legal fiction not 


to take effect, It must take effect in 
its: full force, The first proviso-to S. 32 (1 
ifself enacts’ another legal ‘fiction,’ Í 
is that where an application for re 


covery of laid made by the landlord 
“which was pending on the’ prescribed 


dateis rejected, “the tenant shall ba 
deemed to have purchased the land on 
the date on which the final order of re- 
‘fection is passed.” This postponed data 
is thus expressly’ provided for by tha 
first proviso to S; 32 (1) and is availabla 
only in the case where an application 
under S. 29 for obtaining possession of ~- 
the land by the landlord is pending on 
the prescribed date and is’ subsequently 
rejected either by the Mamlatdar or tha 
Collector in appeal or in revision by the 
Maharashtra Revenue ‘Tribunal .The Act 
contemplates various other applications 
to be made under different sections of 
the Act. The first proviso to` S. 32 (1), 
however, makes exception ‘only in re~ 
spect of one single type” of ` application, 
namely, ‘the application by the landlord 
under S. 29 which was pending on, the 
date’ prescribed. This proviso. can, there- 
fore, have no bearing whatever on any 
other application which may be mada 

under some other provision. of ‘the Act. 
(Paras 7, ap 


The satan tind: that ee the pros, ` 
tected ‘ tenant’s appeal the ` Cole 
Tector succeeded- and- e certificate of 
exemption granted by’ the Mamlatdar to 
the: landlord was cancelled - -and set, aside, 
norie-the-leis on 3-3-1962 when: the land’ 





| 


| 


| 
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was'incorporated within: the limits of ‘the 
Poona. Municipal Corporation. the -certi- 


ficate was in force, and, therefore, the 
‘Provisions of S; 43C became applicable 


to them so as to take away the land out- 
side the purview of Ss. 32 to 32R for all 


times, does not merit any detailed con- 
sideration. The fact that before the final 
conclusion of these proceedings the land 
was incorporatéd: within the limits of 
the Poona Municipal Corporation would 
make no difference, because the Mamilat- 
dar’s certificate, once the Collector had 
held it was wrongly issued, could have 
no forée or effect. An appeal was pending 
and in the appeal it was held ‘that the 
certificate was wrongly granted. Under 
S. 88C (5), the Mamlatdar’s decision is to 
be final “subject to appeal to the Col- 
lector”, Therefore, the final : decision 18 
. Of the Collector. The Collector having 
held that the landlord did not qualify 
for exemption under S. 88C,. the mere 
fact that he made an application, which 
turned: out to. be false; could not prevent 
the full statutory operation of S. 32 (£) 
and prevent the land from ‘being. :vested 
in: the first respondent as purchaser in 
his capacity as protected tenant. The 
subsequent ‘Inclusion of and within 
the limits of :the Poona Municipal: Cor- 
poration cannot. have the effect of divest- 
ing the laid which had once vested in 
the tenant under S. = (1), Case law 
‘discussed. 


(1974) Spl Civil Appin, No.’ 1093 af 


1970, - DJ- -2-3-1974 (Bom), Nissim 
Simon Dindoskes: vs Narayan SS 
‘Riavle 


AIR 1973 ‘Bony 172: (1972) 44 Bom iR 
687” 12 
(1971) 73: Bom LR 549 13 
11970): Spl. Civil Appln. Na. 150 of 1966, 
D/- 8-4-1970 (Bom), Bhagwant Babu- 
rao Sonar v. Shivram Namdeo . 12 
AIR 1963 sC 354 : (1962). .64 Bom LR 
.403 ; "e 10 
AIR 1959 SC. 459: (1959). 62- Bam. LR 
811-- a 11, 12 
(1959), Spb. Civil p Nos, 225. to 228 
. of 1959;.D/- 8-10-1959 ) (Bom), Pokhraj 
., Trilokchand , „Jain, V- Janaradan 
. Khandu.. WD r r 
AIR 1953 SC 244 -; 
-(1951) 2, All. ER 587 : 1952 AC 109: Ges, 
- 2: TLR 485,, East End Dwelling Co, v. 
- Finsbury Borough Council y 
` B P. Apte with L. G. Khare, for Ap- 
pellants; A. C. Agarwal, , for Respondents, 
Nos, 1A to‘ IN, * ae 
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JUDGMENT :—- The- question . that 
arises for determination in this Second: 
Appeal is; “Whether -on an application 
for’: an exemption certificate being made 
under 8; 88C of. the Bombay Tenancy 
and Agricultural. Lands Act, 1948, (Bom. 
LXVII -of 1948) (hereinafter for the sake 
of brevity referred to as “the said Act”), 
during the pendency and final disposal 
of the said application; the land which. is 
the subject-matter ‘of the said applica- 
tion. dither dees not vest in a tenant 
under S. 32 of the said Act or if it has 
become vested, it becomes divested by 
reason of the making of the said applic- 
ation, so that if, during the pendency of 
these proceedings, the Jand is incorporat- 
ed within the limits of a Municipal Cor- 
poration the tenant loses the benefit 
erred upon Bin. By she saig 5 322”, 


` 2. Before” @ociaing this Gaastion: it 
will be convenient first to set out the 
facts which have given rise to this de- 
bate. The appellants’ are the heirs and 
legal representatives of one Hiraman. 
Hiraman and the second respondent 
were the co-owners of five agricultural 
Plots of land situate in village Hadapsar 
in ‘Taluka Haveli in the District of Pune, 
each of them having an equal share 
therein, The original first respondent, 
Maruti Narayan’ Tupe, who died during 
the pendency of this appeal and whose 
heirs’ and legal representatives- are re- 
spondents' Nos, 1A to 1N, was a protect- 
ed tenant in respect’ of the said plots of 
land. After the. commg into force of the 
Bombay Tenancy and Agricultural Lands 
(Amendment) ” Act, 1956, (Bom. XIN of 
1956) Hiraman made an application to 
the Mamlatdar for a certificate of ex- 
emption under S, 88C of the said Act on 
the ground that his holding did not ex- 
ceed arn economic holding as defined in 
S, 6 of the said Act and that his total an- 
nual income including’ the rent of these 
plots did not exceed Rs, 1,500. After 
issuing notice to Maruti and after bold- 
ing an inquiry as provided by sub-sec. (3) 
of the said’S. 88C the Mamlatdar- -decid- 
ed that the said’ plots ‘of lands’ were ex- 
empt from the operation of the provi- 
sions of Ss, 32 to’ 32R of the said Act, and 
issued a certificate ‘of exemption to Hira- 
man on December’ 16, 1961, Maruti there- 
‘upon filed an appeal to the Collector. 
During the pendency of this appeal, on 
Mar. 3, 1962 these tands: were included 
within ‘the ‘limits of the Poona Municipal 


Corporation, The first respondents ap: 


352 Bom. 


peal succeeded. and by his order dated 
- Oct. 14, 1962 the Collector dismissed this 
application. Thereafter in 1969 the ap- 
pellants as the 
sentatives of Hiraman filed the suit, out 
of which this Second Appeal arises, in 
the Court of the Civil Judge, Junior Divi- 
sion; Poona, against Maruti and the 
second respondent for partition of the 
said lands and possession of their one- 
half share therein. In the suit the ap- 
pellants contended that Maruti had no 
right to purchase the said lands by re- 
ason of the facts that during the pen- 
dency of the proceedings for obtaining 
the exemption certificate, the lands had 
become incorporated in the limits of the 
Poona Municipal Corporation and on 
the date of such incorporation the certi- 
ficate of exemption granted by the 
Mamlatdar was still in force. They fur- 
ther contended that the subsequent deci- 
sion in appeal had no effect because on 
the date of the incorporation of the said 
lands into the municipal limits the ex- 
emption certificate being in force, a sub- 
sequent decision in appeal cancelling it 
would operate only from the date when 
it was given on which date the lands 
formed part of municipal limits. The suit 
was resisted by Maruti alone. The con- 
tentions raised by the appellants found 
favour with the trial Court and it de- 
creed the appellants’ suit. Maruti went 
in appeal. The learned VIth Extra Assist- 
ant Judge, Poona, who heard the appeal 
allowed it and dismissed the appellants’ 
suit. It is against this order and iudg- 
ment of the learned Extra Assistant 
Judge that this Second Appeal is filed. 


3. In order: to test the validity of the 
contentions raised in this Second Appeal 
it is necessary to refer now to the rel- 
evant statutory provisions. The said Act 
was extensively amended by the Bom- 
bay Tenancy and Agricultural Lands 
(Amendment) Act, 1956 (Bom. XIII of 
1956). CL (14) of S. 2 of the said Act de- 
fines a “protected tenant” as meaning a 
“person who is recognised to be a pro- 
tected tenant under S. 4-A”. Under 
S. 4-A a person.is recognised to be a 
protected tenant, if such person has been 
deemed to be a protected tenant under 
Ss. 3, 3-A and 4 of the Bombay Tenancy 
Act, 1939. There is no dispute that the 
first respondent was. a protected ten- 
ant within the- meaning of the aforesaid 
definition, Sub-sec. (1) of S. 32 provides 
as follows:—.. . 
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. “32. Tenants deemed to have purchas- 
ed land on tillers’ day. 

(1) On: the first day of April 1957 
(hereinafter referred to as 


“the tillers’ ` 


day”) every tenant shall, subject to the™ 


other provisions of this section and the 


provisions of the next ‘succeeding sec- 
tions; be deemed to have purchased 
from his landlord, free of all encum- 


brances subsisting thereof on the said 
day, the land held by him as tenant, if— 

(a) such tenant is a permanent tenant 
thereof and cultivates land personally; 

(b) such tenant is not a permanent 
tenant but cultivates the land leased per- 
sonally; and 

(i) the landlord has not given notice of 
termination of his tenancy under 
S. 31; or . 

(ii) notice has been given under Sec- 
tion 31, but the landlord has not applied 


to the Mamlatdar on or before the 31st 3 


Mar. 1957 under S. 29 for obtaining pos- 
session of the land; or 

(iii) the landlord has not terminated 
his tenancy on any of the grounds spe~ 
cified in S. 14, or has so terminated the 
tenancy but has not applied to the Mam- 
latdar on or before the 31-3-1957 under 
S. 29 for obtaining possession of the lands: 

_Provided that if an application made 
by the landlord under S. 29 for obtaining 
possession of the land has been rejected 
by the Mamlatdar or by the Collector in 
appeal or in revision by the Maharashtra 
Revenue Tribunal under the provisions 
of this Act, the tenant shall be deemed 
to have purchased the land on the date 
on which the final order of rejection 
is passed. The date on which the final 
order of rejection is passed is hereinafter 
referred to as “the postponed date. 

xx Xxx xx” 

There-is a further proviso to this. sub- 
section with which I am not concerned. 


4. Under S. 32G, as soon as may be 
after the tillers’ day the Tribunal is to 
publish or cause to be published a public 
notice in the prescribed form in each 
village within its jurisdiction calling upon 
all tenants who under S. 32 are deemed 
to have purchased the land, all landlords 
of such lands and all other persons in- 
terested therein to appear before him on 
the date specified in the notice. On that 


t 


date the Tribunal is to record the state- * 


ment of the tenant whether he is 
or is not willing to purchase "the land 
held .by him as a tenant. Where any ten- 
ant fails to appear or if he .makes a 
statement that he # not willing to pur 
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chase the land; the Tribunal is to make. by such tenant-purchaser towards the 


an order in writing declaring that such 
tenant is not willing to purchase the land 
and that the purchase is ineffective. In 
view of the contention of Mr. Apte, learn- 
ed Advocate for the Applicants, it is 
necessary to notice the language of sub- 
sec. (3) of S. 32G which contains this 
provision. The relevant part of that sub- 
section is as follows: 

“What any tenant fails to appear or 
makes a statement that he is not willing 
to purchase the land, the Tribunal shall 
by an order in writing declare that such 
tenant is not willing to purchase the 
land and that the purchase is ineffec- 
tive.” A . 

If the tenant is willing to purchase the 
land, the Tribunal is to proceed to deter- 
mine the purchase price of such land in 


the prescribed manner, Under S. 32K, a. 


` tenant other than a permanant tenant is 
to deposi with the Tribunal the entire 
amount of the price either in lump sum 
within one year from the date of the 
order determining the price or in such 
annual instalments not exceeding twelve 
with simple interest at the rate of 4a 
per cent. per annum on or before such 
dates as may be fixed by the Tribunal. 
The amount so deposited is to be paid 
over to the former landlord. If a tenant- 
purchaser fails to pay the entire amount 
of purchase price within the period fixed 
by the Tribunal, or if the tenant~pur- 
chaser is in arrears of four instalments 
where the number of instalments fixed is 
four or more, and all the instalments in 
any other case, the amount of the pur- 
chase price remaining unpaid and the 
amount of interest at the rate of 4'/2 per 
cent, per annum, if any, is to be recover- 
able by the Tribunal as an arrear of land 
revenue. S. 32M provides as follows:— 

“32M. Purchase to be ineffective on 
tenant purchaser’s failure to pay pur- 
chase price: 

(1) On the deposit of the price in lump 
sum or of the last instalment of such 
price the Tribunal shall issue a certi- 
ficate of purchase -in the prescribed 
form, to the. tenant-purchaser in re- 
spect of the land. Such certificate shall 
be conclusive evidence of purchase. In 


the event of failure of recovery of pur-. 


chase price as arrears of land revenue 
under sub-sec. (3) of S. 32K, the pur- 


chase shall be ineffective and the land- 


Bhall be at the disposal of the Tribunal 
under S. 32P and any amount deposited 
1981 Bom./23 -X G—18 - 





Price of the land shall be refunded to 
him Sow A 


(2) Where the purchase of any land 
has become ineffective for- default of 
payment in time of the price in lump 
sum or in instalments, but the tenant- 
purchaser has nevertheless continued in 
possession at the commencement of the 
Bombay Tenancy and Agricultural 
Lands (Amendment) Act, 1964, then the 
purchase of the land shall not be deem- 
ed to be ineffective, until the Tribunal 
tails to recover the amount of the pur- 
chase price under sub-sec. (3) of S 32K.” 
Under S. 32P (1), where the purchase has 
become ineffective, or where the tenant 
fails to exercise the right to purchase 
the land within the specific period, the 
Tribunal is to dispose of the land as pro- 
vided in the said section. Prior 
to its amendment by the Amend- 
ment Act of 1956, Section 88 (1) ex- 
empted certain lands from the operation 
ot the said Act. Cl. (c) of S. 88 (1) pro- 
vided as follows: 

“88, (1) Nothing in the foregoing pro- 
visions of this Act shall apply:— 

x x x x 

tc) to any area within the limits of ` 

Greater Bombay and within the limits 
of the municipal borough of Poona City 
and Suburban, Ahmedabad, Sholapur, 
Surat and Hubli and within a distance 
of two miles of the limits of such 
boroughs; or.” 
Section 88 was recast by the Amendment 
Act of 1956 and a new section, S. 43C, 
wag inserted in the said Act. Under Sec- 
tion 43C, nothing in Ss. 32 to 32R and 
certain other section specified therein 
are to apply to lands in the areas with- 
in the limits inter alia of a municipal cor- 
poration constituted under the Bombay 
Provincial Municipal Corporations Act, 
1949. The Poona Municipal Corporation 
is a Corporation constituted under the 
Bombay Provincial Municipal Corpora- 
tions Act, 1949. f 

5. Under Section 88C of the said Act, 
save as otherwise provided by Ss. 33A, 
33B and 33C nothing in Ss. 32 to 32R is 
to apply to lands leased by any person 
if such land does not exceed an econo- 
mic holding and the total annual income 
of such person including the rent of 
such land does not exceed Rs. 1,500/- 
This provision, however, does not apply 
where the tenant is a permanent tenant. 
A person who is eligible for this exemp- 
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tion is to make an application in. the 
prescribed form to the Mamlatdar -with- 


in whose jurisdiction the land is situate 
for a certificate that he is entitled to 


or the 
to hold an inquiry and to decide that the 
land leased by such person is exempt as 
claimed. Hf the Mamiatdar declares that 
the land is so exempt, he is te issue & 
certificate in’ the prescribed form to the 
landlord. ‘Fhe decision of the Mamlsat- 
dar is to be final subject to an appeal to 
thea Collector. - 


6 Ř is the contention of Mir. 
Apte, _ learned Advocate for the 
Applicants (Appellants?), that unless 
and until the application of Hiraman for 
exemption under Section 88€. was de- 
cided, the land did not vest in the ten- 
aút Maruti, Mr. Apte next contended 
that even assuming on the tillers’ day 
the land becomes vested in Maruti, on 
such an application for exemption being 
made, the land becomes divested and as 
these plots of land were incorporated 
within the limits of the Poona Municipal 
Corporation while the exemption certifi- 
cate of the Mamlatdar was m force the 
subsequent decision in appeal of the 
Collector holding that Hiraman was nat 
entitled to exemption under Section 88€ 
was ineffective because by imcorparation 
within the Poona Municipal Corporation 
limits the land had ceased to be subject 


to the nrevisions of Sections 32 to 39R. - 


Mr. Apte lastly relied upon the first pro- 
viso. ta Section 32 (1) under which whem 
a landlord made an application fer re- 
covery af possession. under Section 29 
and the application failed. the ten- 
ant’ is deemed to’ have purchased 
the land on the date on which the. fina 
order of rejection ‘of applicafiam was 
passed, which date is referred to in. the 
said Act as “the postponed . date.” Rehe: 
ing upon this proviso, Mr. ‘Apte sub- 
mitted thatthe postion “with respeet 
to an application for certifieate- of ex- 
emption under Section 88C was the same 
as that of an ‘application for — recovery" 
of possession imder Section. 28, ang, 
therefore, until fhe - application was 
finally: disposed of the land did not vest 


in the ‘purchaser, and im the presemt cage: 


as.at the date of the - ‘final order the 


never vest in Maruti under Section 32 D 
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because they . were taken out of the 


aperation af Sections 32 to 32R by virtue 
of the provisions af Section 43C. 


7. These contentiass now fall to be 
examined. Tha basis of Mr. Apai ui 
missions is fhat .the vesting di 











lord. Ki is periment fo bear - im 
(say aececelt mae eek 


an the tillers’ day and the Jand becomes 
vested im the tenant as from that date | 
This comelusion is further fortified by! 
the langwage used in the other relevant} 
sections of the said Act.. I have alres 

reproduced above sub-section (3) of Sec- 
tion 32G and ‘sub-section (1) of See. 32M 
under both of which on the happening 


bit 


-State of Bombay v. Pandurang Vinayak, 
AIR 1953 SC 244, 246). Lord Acquith m 
a passage, which has now become almost 
acassic, saidin East End Dwellings Co. 
Lid. v. Finsbury Borough. Council, — 
2 All ER 587, 509:-— . 


“If one is bidden to treat an imagi- 
nary state of affairs as real, one must 
surely. unless prohibited from doing s30, 
aso imagine as real the consequences 
and incidents which, if the putative 
state of affairs had in. fact existed, must 
inevitabty have flowed from or accom- 
panied it... . The statute says that 
one must imagine a certain state of af- 
fairs. Tt does not say ‘hat, having 
done so, one must cause ar permit one’s 
imagination to boggle when it comes to 
the inevitable corollaries of that state 
of affairs.” 
it may be mentioned that this ` passage 
of Lord Asquith was cited with, appro- 
val by the Supreme Court in the case of 
State of Bombay v. Pandurang Vinayak. 


8. If such is the language of the sta- 
tute and the effect of the legal Secon 
which is created by the deeming provi- 
sion of Section 32 f1). its consequences 
and effect can only be prevented by €x- 







legal fiction comes inte operation are ex- 
pressiy set out in Section 32 {1}. Once 
conditions are fulffled, ‘there is 


first gern to Sec. 32 


help the Appellants’ 
enacts another legal fictiim. Tt is that 
where an application for recovery of 
land made by the landlord which was 
pending on the prescribed date is rejec- 
ted, “the tenant shall be deemed to have 
purchased the land on the date on which 
{the final order of rejection is passed.” 
This postponed: date is thus expressly 
provided for by the first proviso to Sec- 
tion 32 (1) and s available anty îm the 
case where an application under Ser.. 29 
Hor obtaining possession of the land by 
the landiord is pending on the.. prescrib- 
led date and is subsequently - rejected 
either by. the Mamiatdar or the Colec- 
tor in appeal or in revision by the Maha- 
rashtra Revenue Tribunal The -Act con- 
itemplates various other applications to 
be made under different sections of. the 
Act, There are. ali applications . which 
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jiny: cllteee, be allowed or tolere Tis 
ow- 
















under same other provision of the Act. 
3. ‘The contention of Mr. Apte that 
though Maruti’s appeal. to the Collector 
succeeded and the certificate of ' exemp- 
tion granted by the Mamlatdar to Hira- 


‘became applicable to them so as to take 
away. these lands within (outside?) the 
ca, deon not marti axy deta for all 


limits of the Poona Municipal Corpora- 
tion would make no differences, because 
 eertificate, once the 


ed, could have no force or effect. An 
appeal was pending and in the appealit 
was held that the certificate was wrongly 
granted. Under sub-section (5) of Sec- 
tion 88C, the Mamlatdar’s decision is to 
be final “subject. to appeal to the Collec- 
tor.” Therefore, the final decision is of 
the Collector. The Collector having held 
that Hiraman did not qualify for ex- 
emption under Section 88C, the mere 
fact that he made’ an’ application, which 


-turned out to be false, could not præ 


vent the full statutory operation’ of Sec- 
tion 32 (1) and prevent the land from 
being vested in the First Responderit ‘as 
purchaser in his -capacity as protected 
tenant. The subsequent. . inclusion - of 
jand within the limits of the Poona 
Municipal Corporation cannot have the 
effect of divesting. the land which had 


once vested in the tenant under Sec. 32 (1). 
-The land could be divested only on the 
-happening of the. specific contingencies 


set out in the Act to which I have refer- 
red to.earlier, namely, the contingen- 
-cies provided. for in = Sections . 32G 
32H. -The position in law is clear on a 
plain reading of the relevant sections 
themseives, and it.:is really not neces- 
sary to referi to any authorities. How- 
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ever, as certain authorities have been 
cited, I will now turn to them, 


10. A somewhat similar . 
came up for consideration of the Su- 
preme Court in Sakharam Narayan 
Sanas v. Manikchand Motichand Shah, 
(1962) 64 Bom LR 403: (AIR 1963 SC 354), 
In that case the appellants were protec- 
ted tenants within the meaning of the 
Bombay Tenancy Act, 1939. When the 
said Act was enacted, the 1939 Act was 
repealed and as mentioned earlier, under 
Section 88 (1) (c) of the said Act, prior 
to its being amended by the Amendment 


Act af 1956, the said Act did not apply - 


inter alia to lands within the limits of 
the municipal borough of Poona (City. 
The lands in question were found to be 
within the Poona Municipal limits. The 
question arose whether by reason of the 
enactment of the said Act and the pro- 
visions of Section 88 (1) (c) thereof, the 
appellants had lost the protection which 
they had got as a protected tenant under 
the 1939 Act which protection was con- 
tinued by the said Act. The Supreme 
Court held that the provisions of Sec- 
tion 88 were entirely prospective and 
they were not intended to take away 
what had already accrued to the tenant 


acquiring the status of a “protected ten- ` 


ant. ” 

11. The question whether under Sec- 
tion 32 there is immediate vesting in the 
‘tenant on the tillers’ day or whether 
the vesting is postponed until the amount 
of purchase price is paid, has also been 
considered in another decision of the 
Supreme Court in Sri Ram Ram Narain 
Medhi v. State of Bombay (1959) 61 Bom 
LR, 811: (ATR 1959 SC 459.) After an- 
alysing the provisions of the said Act, 
Bhagwati, J., who spoke for the Court, 
said (at pp. 824-5 of Bom LR): (at p. 472 
. of ATR) 


©- “The title of the landlord to the land 
passes immediately to the tenant on the 
tiller’s day and.there is a completed 
purchase or sale thereof as between the 
landlord and the tenant. The tenant is 
no doubt given a locus penitentiae and 
an option of declaring whether he is or 
is not willing to purchase the land held 
by him as a tenant. If he fails to ap- 
pear Or makes a statement that he is not 
willing to purchase the land, the Tribu- 
nal shall; by an order in writing, de- 
clare that such tenant is not willing to 
purchase the land and that the purchase 
is ineffective. 


Ankush -v, Thakubai. 


situation 


It is only by such a de- 
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claration by the Tribunal that- the pur- 
chase becomes ineffective. If no such 
declaration is made by the Tribunal, the 
purchase would stand as statutorily 
effected on the tillers day and will con- 
tinue to be operative, the only obliga- 
tion on the tenant then being the pay- 
ment of price in the mode determined 
by the Tribunal. If the tenant commits 
default in the payment of such price 
either in lump or by instalments as de- 
termined by the Tribunal, Section 32M 
declares the purchase to be ineffective, 
but in that event the land shall then 
be at the disposal of the Collector to be 
disposed of by him in the manner pro- 
vided therein. Here also the purchase 
continues to be effective as from the 
tiller’s day until such default is commit- 
ted and there is no question of a condi- 
tional purchase or sale taking place be- 
tween the landlord and tenant. The title 
to the ‘land, which was vested originally 
in the landlord, passes to the tenant on 
the tiller’s day or the alternative period 
prescribed in that behalf. This title is 
defeasible only in the event of the ten- 
ant failing to appear or making a state- 


‘ment that he is not willing to purchase 


the land or committing default in pay- 
ment of the price thereof as determined 
by the Tribunal. The tenant gets a 
vested interest in the land, defeasible 
only in either of these cases and it can- 
not, therefore, be said that the title of 
landlord to the land is suspended for any 
period definite or indefinite.” 

If the title of the tenant-purchaser is 
defeasible only in those cases, the sub- 
sequent inclusion of any lands within 
the particular municipal limits to which 
these provisions’ do not apply cannot 
operate so as to divest the tenant-pur 
chaser of the right which has already 
been vested in him. : 


12. In Spl. Civi Applns. Nos. 225 to 
228 of 1959, Pokhraj Trilokchand Jain v. 
Janaradan Khandu, unreported, decided 
on October 8, 1959, a Division Bench of 
this High Court was considering a simi- 
lar situation. The facts were that the 
Jand in question was situate in village 
Kopri. The tenant became the owner 
thereof on the tillers’ day by reason of 
the provisions of Section 32 (1) of the 
said Act. During the pendency of the 
proceedings for determining the price, 
the land was included within the limits 
of the Thana Municipal Borough with 
effect from August 1, 1958, by a- notifi- 
cation ‘issued by the ‘Government<under - 


1981 


the Bombay Municipal Boroughs Act, 
1925. It was contended before-the De- 
puty Collector who was constituted the 
Agricultural Lands Tribunal and before 
whom the proceedings for determining 
the price were pending that by reason 
of the provisions of Section 43C, nothing 
in Sections 32 to 32R would apply to 
the land and the Tribunal would, there- 
fore, have no jurisdiction to determine 
the purchase price. This contention 
was rejected by the Tribunal The Di- 
vision Bench of this High Court con- 
sisting of Chainani, C. J. and V. B. 
Desai, J., upheld the Tribunal’s decision 
following the Supreme Court decision in 
Sri Ram Ram Narain Medhi v. State of 
Bombay (AIR 1959 SC 459). However, a 
learned Single Judge of this High Court, 
Bhasme, J., in Spl. Civil Appin. No. 150 
of 1966, Bhagwant Baburao Sonar v. 
Shivram Namdeo. unreported, decided 
on April 8, 1970, took a contrary view. 
Though the judgment of the Supreme 
Court in Sri Ram Ram Narain Medhi v. 
State of Bombay was referred to before 
Bhasme, J.. the judgment of the Division 
Bench referred to above was not pointed 
out to him. In a later case, Vaidya, J., 
in Pralhad Ganaba Kapare v. Sadaba 
Rambhau Bhosale, (1972) 74 Bom LR 
687: (AIR 1973 Bom 172), differed, and 
in my opinion rightly differed, from 
Bhasme, J.; and after relying on the 
above Supreme Court decision and other 
decisions held that the title acquired by 
the tenant under Section 32 (1) of the 
said Act cannot be divested by a notifi- 
cation issued subsequently incorporating 
the land within municipal limits, . In 
view of this ues of decisions be- 
tween Vaidya, J. ,and Bhasme,' J., a 
subsequent matter was referred to a 
‘Division Bench and the Division Bench 
consisting of Tulzapurkar and Shah, JJ., 
in Spl. Civil Appln. No. 1023 of 1970 Nis- 
sim Simon Dindorkar v. Narayan Vithu 
Kavle, Unreported, decided on Sept. 2/3, 
1974, upheld the view taken by Vaidya, 


. 


13. The. last authority to which re- 
ference need be made is a decision of 
another : learned single Judge of this 
High Court, Palekar, J., as he then was, 
in Yadav Yeshwant Mali v. Pundik 
Pandurang Patil, (1971) 73 Bom LR 549, 
referred to by Mr. Apte, learned Ad- 
vocate for the Appellants. In that case, 
Palekar, J. held that the land belonging 


to a certificated landlord, whatever the. 


day may be when the certificate for ex- 
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emption was issued to him on an appli- 
cation made within the prescribed per- 
iod, is under Section 88C (1) exempt 
from the operation of Sections 32 to 32R 
of the said Act. I fail to see how this 
decision in any manner supports Mr. 
Apte’s case. The certificate which is re- 
ferred to here is one which has become 
final under the provisions of Section 88C. 
Under that section, however, the certifi- 
cate given by the Mamlatdar is not final 
in all cases. It is finally provided no ap- 
peal is filed. Where an appeal is filed, 
it is the decision of the Collector which 
is the final decision and if in appeal by 
the tenant he dismisses the landlord’s ap- 
plication for an exemption certificate 
which on the Collectors decision was 
wrongly given by the Mamlatdar, the 
Mamlatdar’s certificate cannot, during 
the pendency of the appeal, have the 
effect as if it had become final under 
sub-section (5) of Section 88C. 

14. The result is that this Second Ap- 
peal fails. The Appellants will pay to 
Respondents Nos. 1A to 1N the costs of 
this Second Appeal. The Second Re- 
spondent will bear and pay his own 
costs of the appeal. 

. Appeal dismissed. 
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Anant Mahadeo Godbole, Appellant v. 
Achut Ganesh Godbole and others, Re- 
spondents, 


Fist Appeal No. 79 of 1980 with Civil 
Applns. Nos, 2935 and 372 of 1908, le 
23-3-1981. 

Civil P. C. (5 of 1908), O. 23, R. 3A 
— Words ‘not lawful? — Have wide con- 
notation and include cases where com- 
promise suffers from want of authority 
or exceeding of authority. 

Rule 3A bars the remedy of a second 
suit on the cause of action that the com- 
promise which resulted in the passing 
of the decree was not lawful By their 
very nature, the words ‘not lawful’ are 
wide enough and would take in the 
cases where parties set up want of auth- 
ority or exceeding of authority in the 
matters of agreements or compromises 
on the basis of which the decrees are 
made. All those types of challenges 
cannot now, because of bar to suit un- 
der Rule 3A, be the subject-matter of a 
A party to a suit, which 
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was decreed after accepting the compro- 
mise, is anly relegated to the remedy of 
questioning the same in an -appeal ‘un- 
der Rule 1A of Order. 48..and-a second 
suit based on the-cause of action . that 
the compromise itself was. not lawful is 
clearly barred, : . (Paras 13, 16) 

Held, the. suit to set aside the compro- 
mise decree on the ground of want of 
‘authority of the advocate. to enter into 
a compromise was barred by Rule 3A 
for, it was a suit based on the cause of 
action that the compromise was not law- 
ful inasmuch as the advocate exceeded 
his authority by entering into the com- 
promise without the ‘consent of the 
plaintiff, (Para 8) 
‘Cases Referred : Chronological ‘Paras 


AIR 1964 Pat 483 F. 9 
AIR 1960 Madh Pra 161 ~” 9 
AIR 1956 Bom 569 9 
ATR 1944 Bom 239 (2). 11 
AIR 1936 Mad 385 11 
ATR 1933 Bom 205 9, 11 
AIR 1932 PC 251 u 
AIR 1926 Bom 39 “0 
AIR 1920 PC, 139: 47 Ind App 200: 18 
“AN LJ 625 -> 1l 


AIR 1918 Mad 656: ILR 41 ‘Mad: 233° 9 
CV. A, Thorat for Mrs. V. R Bhonsale, 
for Appellant; G: V. Limaye (for No. a 
and V. V, Divekar (for. SPE, 1 to 4), for 
Respondents, = 

JUDGMENT -— . ‘The | ‘narrow question 
“in the present appeal - is whether the 
trial Court rightly applied the amended 
provisions of Order XXII, Rule 3A of 


‘the Code of Civil Procedure, which ‘has . 


enacted the bar to the effect that no 
suit shall lie to set aside a decree on 
“the “ground that the ‘compromise ` on 
which ‘the decres is based `y ‘was not law- 
fal, 

2 A few undisputed, ‘facts are that 
the present appellant-plaintiff ‘filed the 
‘present 
No. 18 of 1977 for getting declarations 
“to set aside and cancel the’ Soproni 
„decree recorded in the earlier suit, þe- 
‘ing Special. ‘Civil Suit No, 17 of 1973. 
“Inter. alia the plaintiff prayed “that” the 
decree in that suit at Ex. 105 be can- 
celled and the compromise in that suif 
at Ex. 104 be declared illegal: Similarly, 
‘he prayed that the Vakalatnama given 
to the advocate in that suit, who is 
_ Joined as defendant No, 13 in this suit, 
_be declared illegal. 
- 3. -The-plaint anea iy that the earlier 
guit was for partition : -taking ac- 


suit, being Special Civil ‘Suit ` 
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counts and that the. present plaintif was 
-defendant No, 4 therein, -The present 
-plaintiff and defendant No. 5 in the pre- 
sent suit. had engaged advocate Shri 
M.. A. ¿Patil by giving him the: Vakalat- | 
nama. In the earlier suit, on the com- 
promise at Ex. 104, the said advocate, 
Shri Patil, because of the Vakalatnama, 
signed the compromise and the compro- 
mise so recites, but the plaintiff in the 
suit has asserted that he had not auth- 
orised the said Shri Patil to sign that 
compromise, The signature of Shri Patil, 
Advocate, therefore, was entirely un- 
authorised and hence the compromise is 
not. binding. Similar allegations are re- 
asserted in para 3 of.the plaint, in that 
the said advocate -Shri Patil -had not 
been given the authority to- sign the 
compromise. In para 4, it is further as- 
serted that on the, day the Vakalatnama 
was given, neither the plaintiff could 
confer nor the advocate could accept the 
authority to, compromise the cause and, 
therefore, the contrary Vakalatname 
was not in accordance with law, For that 
reason also the- compromise is bad, In 
further allegations. it is stated that on 
the day the compromise was recorded, 
the. matter in court was only fixed for 
‘filing the list of witnesses and, there- 
ifore, the present. plaintiff (defendant No. 
4 in that suit) was not present in the 
Court, This.would show that the advo- 
cate had not, been conferred with any 
authority to compromise the matter. He 
should have taken the prior consent and 
should have got. the matter adjourned 
for obtaining , such a consent before he 
signed the compromise in the Court. 

4, These are the main ‘recitals which 
constitute the cause of action for the 
purpose of this second suit, which is, as 
stated above, a suit. for cancellation of 
the earlier compromise and a declaration 
for that Purpose, . 


5.. As far as the "muit allegations are 
„concerned, briefly. stated, the..cause of 
action is based on want of authority of 
the advocate to enter into compromise. 
It is ‘thus clear’that the total cause of 
‘action seeks to put-in issue the -author- 
ity of the advocate so as to compromise 
the earlier suit. Though the Court has 
not decided the matter on merits, it has 
referred to Ex, 89,-which clearly shows 
that such an authority did exist in 
favour of the © advocate concerned, 


6. What is important for the ‘decision 
of the present - appeal is, -whather the 


amended Rule 3A enacted- abar to em 
ipsa y see eset i 
Mr. Thorat argues that such type. 
of grievance can sl be agitated In sp8: 
of- enactment of Rule 3A. 
the learned Counsel, 
lawful” used in Rule 3A have a refe- 
rence only to the cases which may pre- 
falt within the contemplation 
of Section 23 of the Indian Contract Act 
In other words, if the cause of action al- 
leged covers cases which are treated as 
not lawful by Section 23, then and then 


only the bar of Rule 8A would be at- . 
tracted. In all other cases, the bar- 


would not be available and the suit 
_ would He, According to the learned com- 
sel, want of authority of the advocate does 
not fall within the category of the com- 
promise being “not lawful.” On the 
other hand, it is an allegation that no 
compromise in fact could be arrived at 
and, therefore, the suit was tenable. 
8. It is indeed difficult to accept this 
line of submissions, The very object of 
introducing Rule 3A in the body of 
Order XXIII of the Code of Civil Proce- 
dure was to bar the filing of a second 
suit on the ground that the compromise 
was not lawful. Want of authority i pee a 
species of such challenges So 
where exceeding of authority is alleged 


by a litigant against the admitted repre-. 


sentative, The present case falls in the 
second part of the category. Here, it is 
not in dispute that Advocate Shri Patil 
was engaged to defend that suit and did 
represent the plaintiff in the suit. The 
engagement. as an advocate is not in 
dispute, What is in dispute is his exceed- 
ing the authority in ee pore 
cular compromise for and on -behalf of 


the present plaintiff. Such a challenge. 
is clearly .a challenge to the compromise 


on the ground that it is not lawful and 
in view of the bar enacted by Rule 3A, 
no secand suit lies to establish sudh a 
challenge. 


$. Normally, matters arising and con 
cluded ‘in. one suit should be binding on. 
the parties to that suit and that appears 


to be the scheme with regard to even 
the matters concluded: by. . 
The party aggrieved - .by such a decree 
based. -on compromise was afforded a 
remedy by- Order XLII, Rule 1 (m) of 


the Code of Civil Procedure to question: 
an order under Rule 3 of: Order XXX. 


either recording or refusing. the, compro- 
mise, By. amen introduced and 
enacted in’ the Code, Order -XLII -Rule 


Anant. V- Achat. 


According to 
the words “not: 
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1 (m has been deleted -Before amend- 
ment and such deletion, an appeal lay 
against an order and not against the de- 
cree following In view af sub-section (3). 
of Section 96 of the Code, a debate arose 
whether in what cases even ‘the consent 
decrees, -which . followed such orders, 
could be subjected to appeals. Mainly 
two types of cases came before the 
Courts, firstly, where the very fact of ` 
compromise was in dispute and,. secondly, 
where the question was- about legality 
of the compromise ifself Under Cl. (m) 
of Rule t of Order KLINI, it was wel 


pratap (ATR. 1926 Bom 39). 
further . found that appeal would Tie 
against an order. although a decree shad 
been passed in terms of the compromise. 
(See Mathura Prasad v.  Parmanand, 
AIR 1960 Madh Pra 161, dissenting from 
AIR 1933 Bam 205. In Misrilal v. Sobha- 
chand, AIR 1956 . Bom 569, this Court 
further recognised the principle that 
though a composite order has been pas- 
sed recording a compromise and passing 
a decree in terms of the compromise, an 

appeal preferred against it can be treat- 
ed as one under Order XLII, Rule 1 fm). 
After a decree was passed, an applica- 
tion fled to set aside the compranzise it- 
self was dealt with by some Courts 
under Section 15} of the Code. (See 
Mangal Mahton v. Behari Mahton, „ATR 
1964 Patna 483). AI this controversy 
mainly arase because of the terms of 


“Section 96 (3) of the Code, for that pro- 


vision did not permit appeal against the 
consent decree and that the foundation 
of the debate was, what results upon 
an order accepting fhe compromise was 
nothing but a consent decree madé hon- 

appealable under the Code of Civil, Pro- 
cedure, Even before, the debate was not 
free from doubt and appeals were en- 
tertained when the grievance was that 
the. compromise recorded was ‘hit-by the 
defect of want of authority. (See Thenal 
Ammal v. Sokkemmal, (1918) ILR a Mad 
238) : (AIR- 1818 Mad 658): 


16. "What. are the changes now brought 
about,.. .by. several amendments . which 
have revised, to a.large extent, the :pro- 
visians of the Civil Procedure Cede on 
this aspect :of the - . matter? It may. be 
observed that: when revisian of the; Codé, 
is undertaken -mnd amendments are in- 
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‘troduced, the primary object of such 
amendments is to provide for uniformity 
in the matters of administration of justice 
and remedial forums. That being the 
principle, it behoves the Court to. take 
into account all the relevent amendments 
with regard to a particular question © ih 
issue. - 


. 11. As far as Section 96 of the Code, 
which in the part of the Chapter dealing 
with appeals- from original decrees, is 
concerned, sub-section (3) has been re- 
tained in the original form and it still 
contains an injunction that no appeal 
shall lie from a decree passed by the 
Court with the consent of parties. The 
phraseology of sub-sec, (3) of S. 96 imp- 
lies the preceding agreements between 
the parties on the basis of which decrees 
follow. Such decrees under the Code are 
valid and binding, unless set aside by a 
proper judicial proceeding. (See Raja of 
Killikota v. Chaitana Sahu, (1920) 47 
Ind App 200: (AIR 1920 PC 139). The 
right of appeal under Order XLII, 
Rule 1 (m) is not affected by the mere 
passing of the decree under Sec, 96 (3) 
of the Code. (See Umiashankar v. Shiv- 
shankar, AIR 1944 Bom 239 (2); Onkar 
Bhagwan v. Gamna Lakhali & Co., AIR 
1933 Bom 205, and Ramanarayana Rao V. 
Ramkrishna Rao, AIR 1936 Mad 385). 
Because of this provision, the modality 
of questioning consent decrees was left 
to the process of law either by filing re- 
view or by a regular suit but not by 
way of an appeal. (See Zahirull Said v. 
Lachhmi Narayan, AIR 1932 PC 251), 


12. This being the legal position under 
Section 96 (3) of the Code, the legisla- 
tive amendments introduced a new 
scheme by omitting Order 43, Rule 1 (m) 
altogether and enacting a separate rule, 
being R. 1A under O. XLIII Along with 
this change, the Legislature came out with 
further enactment to Order XXIII by 

enacting Rule 3A in the body thereof 


13. Now, as far as Rule 3A of 
Order XXII is concerned, it is clearly 
intended to pre-empt uniformity in the 
Place of. diversity because of decisions 
of different High Courts. Rule 3A will 
have to be interpreted on the basis of 
its own terms and if the words be clear 
they will have to be given their natural 
meaning. This Rule 3A provides bar to 
suit and it provides that no suit shall 
lie to set aside a decree on the ground 
that the compromise on ‘which the de- 
cree.is based was not lawful:- Therefore, 
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the parties, 
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it is apparent that this insertion of R. 3A 
bars the remedy of a second suit on the 
cause. of action that the compromise 
which resulted in the passing of the- de- 
cree was not lawful It is not necessary 
to refer back to the terms of Rule 3 of: 
Order XXIII itself to understand the bar 
introduced by this new amendment, 
though the words “not lawful” are the 
part of the amending enactment. It is 
enough to say that the Explanation, 
which is added to Rule 3, provides that 
an agreement or a compromise which is 
void or voidable under the Indian Con- 
tract Act, 1872, shall not be deemed to 
be lawful within the meaning of this 
Rule. In other words, agreements or 
compromises should be free from the 
challenges on the ground that they are 
void or voidable under the provisions 
of the Indian Contract Act. The Expla- 
nation so enacted has a purpose to make 
it clear that it is only lawful agreements 
or compromises that can be the basis of 
passing the decrees. The Explanation 
adds a clarification again because of the 
earlier conflict as to whether voidable 
agreements within the meaning of S. 19A 
of the Indian Contract Act were or were 
not excluded from the operation of R, 3 
itself. The Explanation and the amend- 
ments introduced in Rule 3 are self-con- 
tained and will have to be restricted’ to 
the recording of the compromise and 
making orders therefor. These cannot 
further be read in the body of Rule 3A 
so as to restrict the meaning of the 
words “not lawful”. By their very na-. 
ture, the words “not lawful” are wide, 
enough and would take in the cases! 
where parties set up want of authority 
or exceeding of authority in the matters 
of agreeménts or compromises on the 
basis of which the decrees are made, All 
those types of challenges cannot now, 
because of bar to suit, be the subject- 
matter of a second suit. 


. 14. The underlying principle of the 
enactment of Rule 3A is to obviate ‘the 
controversy as to whether a second suit 
lies on the ground that the compromise 
on which the decree was based was not 
lawful and, similarly, to provide that the 
matters of such compromise, which bind 
should be agitated in one 
and the same uniform proceedings. That 
is made obviously clear by the enact- 
ment of Rule 1A to O. XLII and by 
the deletion of clause (m) from Rule |! 
of that Order. Having barred the suit 
because of Rule 3A of Order XXIL, the, 


~ 
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Legislature has now provided by R. 1A 
that where any order is made against a 
party and thereupon any judgment is: 
pronounced against such party and a 
cecree is drawn up, such party may, in 
an appeal against the decree, contend 
that such order should not have been 
made and the judgment should not have 
been pronounced. Sub-rule (i) . of this 
amended Rule provides for a general re- 
medy to question orders on the basis of 
which the judgment and decree follow- 
ed. Every order, which results, in judg- 
ment and decree, thus is made appeala- 
ble independently of R. 1 of Order XLOL 
As already indicated, the scheme of 


Order XXIU, Rule 3 is to the effect that ` 


it enjoins upon the Courts make an 
order and then proceed to pass a decree. 
Under sub-rule (1) of this amended R. 1A 
of Order XLINK, now both the order as 
well as the judgment of the court could 
be subjected to appeal. The words used 
by the amended Rule 1A show that this 
is treated to be an appeal against the 
decree so made. It is only however, lim- 
ited by the words “that this remedy is 
available to the party against whom an 
order is made by the Court.” It is, there- 
fore, only an aggrieved party who is 
given the right of appeal against the de- 
cree that follows upon making the order 
and judgment. Sub-rule (2) of this am- 
ended Rule 1A is another independent 
provision dealing with an appeal agains’ 
a decree passed after recording a com- 
promise or refusing to record a com- 
promise and it permits the appellant 
to contest the decree on the ground that 
the compromise should or should not 
have been recorded, Sub-rule (2), there- 
fore, clearly confers the right of appeal 
against the decree after recording a com- 
promise or refusing to record a com- 
promise in terms of Order XXII, R. 3. 
It further provides that in such appeal, 
the appellant would be entitled to con- 
test the decree itself on the ground 
that the compromise should not have 
been recorded, 


15. These amended provisions together 
show that, firstly, after the decree is 
made by the Court with the consent of 
parties upon making an order, that de- 
cree is not appealable under section 96(3) 
of the Code, and, secondly, a second suit 
is barred to set aside that decree on tha 
ground that the compromise was not 
lawful. It is not necessary to consider 
in what residuary cases the suit would 


lie. Having enacted the bar to suit in 
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this manner. Order XLII, Rule 1A (1) 
clearly provides an appeal against the 
decree based on such orders and sub- 
rule (2) makes it clear that it is an ap- 
peal against the decree and in such ap- 
peal, when the decree is based on com- 
promise, it is epen.to the appellant of 
the kind mentioned in sub-rule (1) to 
contest the decree on the ground that 
the compromise should not have been re- 
corded, All the greunds, including the one 
available under the Indian Contract Act, 
to avoid an agreement which is the basis 
of the compromise could, therefore, be 
the subject-matter of appeal. Thus, the 
revision of the Code by these amend- 
ments has enacted a clear scheme of 
providing one uniform proceeding even 
in the matter of decrees which are based 
upon compromises or which are made 
upon orders in that regard made by the 
Court under Order XXIII, Rule 3, 


16. Thus, a party to a suit, which was 
decreed after accepting the compromis®, 
is only relegated to the remedy of ques- 
tioning the same under R, 1A of O, XLII 
and a second suit based on the cause of 
action that the compromise itself was 
not lawful is clearly barred, 


17. The grievance of the present kind 
of the appellant clearly falls within the 
bar enacted by Rule 3A of Order XXII, 
for, as is already set out, the entire 
cause of action in the suit is that of want 
of authority in favour of the advocate 
to enter into the compromise. That is 
another way of asserting a cause or rais- 
ing a grievance that the compromise 
was not backed with necessary con- 
sent and as such was not lawful, Such 
a challenge by a party to the suit can 
only be agitated in an appeal and not 
by filing a second suit, 


18. In the result, it has to be con- 
cluded that there is no merit in the ap- 
peal. The same is dismissed with costs. 
The stay granted in Civil Application 
No. 2935 of 1980 as well as the injunc- 
tion granted in Civil Application No. 
372 of 1980 are vacated. Respondents 
Nos. 1 to 4 to get the costs in one set. 
while respondent No, 13 in another set, 
of this appeal. 


Appeal’ dismissed, 


362. Bom: P. M. P. & C. Ca v Dy, 
AIR 1981 BOMBAY 262 
oo S G PRATAP, J: 
Mhe, ` ‘Patel Metal Production and 
Construction Company, Petitioners v; 
Deputy Collector (Private Forests) Divi- 
sional Thane and others, Respondents. 
Writ Petn, No, 1159. of 1980, D 
5-3-1981, 
Maharashtra Private Forest (Acquisi- 
tion) Act. (29 of 1875), Section 6 — Ques 
tion. whether land is or is not a private 
forest — Cannot be raised by licensce. 
of land, . 
- It is. not open to a licensee of land. 
to raise the issue. as. to whether the 
land in question is or is not a private 
forest within the meaning of the’ Act 
The: person entitled to challenge the 
same under Section 6 is the owner of 
land, ‘The only. right conferred on the 
licensee’ is under Section 12 of the Act, 
viz, the right to daim amount or com- 
pensation for of .the 
right to quarry: the land in the capacity 
of a licensee-under the owner, ‘ 
(Paras 1, 2} 
. Further, the object of the Acquisition 
Act would well stand considerably 


In the instant case, the appoi 
date was 30th August 1975 and it waa 
as. late. as 14th August 1980 that the 
licenstey sought 


land and the State, — D 
` Held. it was not open tothe Hicensees. 
to chalenge ‘the declaration . .qua the 
Tand in” quastion asa forest, The le 
censees could not. be raised to the status 
of ‘persons’ interested. Even as against- 
the original owner, the licensees could 
have, at the highest, claimed damages 
or compensation ‘for breach of the licenc® 
between the parties, Certainly, the 
licensees could not claim- any higher 
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Tight than that as against’ the -State 
Government, AIR 1978 Bom 119 (FB), 
Disting.. © (Paras 1, 3} 

Further- held that if a dispute as to: 
whether land: was or -was not a private 
forest was to be entertained at the in- 
stance of Hcensees long after the ap- 
pointed date as also after dispute be-- 
tween the owner and the Government 
stood adjudicated upon, doing so would 
never give any finality to the nature 
and character of a particular land as a 
forest land or otherwise within the mean- 
ing of the Aequisition Act, 


(Para 
Cases Referred : Chronological Paras 
AIR 1978 ‘Bom 119 (FB) l -3 


T. R. Andhyaruiina with D. H, Mehta 
for Petitioners, S. P. Kanuga, for Re- 
spondents Nos. 1, 2 and 4, 


ORDER :— In this matter. consider- 
Maharashtra 
(Acquisition) Act, 1975, 
as also the provisions of the Indian 
Forest Act, 1927, I find myself unable 
to agree. with the petitioners that the 
petitioners have any. interest in’ the 
land in question: which land has, in an 
inquiry qua the owner thereof, been 
held to be a private forest. covered by 
the aforesaid Acquisition Act, Indeed, 
the petitioners have been mere licensees 
with permission of the owner to ‘quarry. 
The status of the petitioners is no higher 
and no better than that of a mere Jicen- 
see, The interest of the petitioners is 
not that of even a lessee or an under- 
Tessee. It is not open to the petitioners 
to challenge the declaration qua of the 
land in question as a forest, Person 
entitied to challenge the same was the 
owner of the land. He in fact did chal- 
lenge it and an inquiry in that behalf, 
was in fact held; But at the inquiry, 
he does not appear’ to have seriously 
contested the issue as to whether the 
land-in question was or was not a prix 
vate forest. Whatever that be, in the 
said inquiry, dispute such as is contem- 
plated under Section 6 of the Acquisi- 
tion Act was decided against the owner 
and the land was held to be a private 
forest. In the face of. this decision, T 
do not see how the petitioners herein 
who were mere Hcensees from the ori. 
ginal owner can raise the’ dispute which- 
they are now seeking to raise to the 
effect that the land in quéstion jw not 
covered by the Acquisition, Ach `. : 
2. Heavy reliance was ~ ‘sought tò be. 
placed on Section 6 of tha Acauisition~ 


NN 
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‘Act. The provisions of the said sec- 
tion have to be construed and. interpre- 
ted in the light of the other provisions 
of the Act including the object and 
purpose of the said Act and when we 
turn to the other - provisions, we find 
that there is in fact a specific provision 
viz. Section 12 which clearly provides 
that if any person other than the owner 
of the private forest is aggrieved by any 
provisions of the said Act as extinguish- 
ing any right enjoyed by him and such 
person proves that such extinguishment 
amounts to the transference to the 
State Government or to the public 
ownership of such right, such person 
may apply to the Collector for payment 
of amount for such extinguishment. That 
then is the entire right conferred on the 
fpersons such as the petitioners herein 
iz, the right to claim amount or com- 






& Reliance was also sought to he 
placed on a Full Bench decision of this 
Court in J. C. Waghmare v. State, AIR 
1978 Bom 119 and, in particular, to the 
observations at page 147. If we take the 
Observations out of context, the same 
may suggest that even a person such as 
the petitioners herein may be en- 
-titled to raise a dispute under. Section 6. 
But one cannot ignore the fact that the 
observations are made in the context of 
persons who had far better and far 
‘higher rights in the land in question 
‘than the petitioners herein who, as. in- 
dicated. were mere licencees. I am of 

view that the petitioners cannot be 
raised to the status of persons interest- 
d. Even as against the original owner. 
the petitioners could have, at. the high- 
est, claimed damages or compensation 
for breach of the licence between the 
parties, certainly. the petitioners can- 
ot claim any higher right than that as 
gainst the State Government: 
© & Tt also cannot be lost sight of that 
the object of the Acquisition Act would 
ell stand considerably delayed ‘and 
‘leven, to an extent, frustrated if even 
icenceés are to heard not on, the 
‘(question of compensation or amount that 
ay be due to them by virtue of extin- 
atishment of their right but also on the 
‘question relating to the nature of the 
and and on the question whether the 
land in question is or is not a private 
‘torest within the meaning of the afore 
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said Act, Indeed, this’ very. case is an 
instance of the said nature. The appoint- 
ed date in the present case was 30th 
August, 1975 and if is as late as 14th 
August, 1980 that the petitioners hetem 
sought to raise a dispute to ‘the effect 
that the land in question was not a pri- 
vate forest within the meaning -of the 
Arion Act. If such disputes are to 

be.. entertained. at the instance of 
licencees long after the appointed date 
as also after dispute between the owner 
and the Government stands adjudicated 
upon, doing so would never give any 
finality to the nature and character of 


-a particular land as a forest land or 


otherwise. within the eee of the Ac- 
quisition Act, 

5. Furthermore, I am also of the view 
that even if the petitioners were heard 
on merits on the nature and character 
of the land in dispute viz., gat No, 59/1 
measuring about 200 acres, it was im- 
possible to come to any finding that the 
same was not a private forest within 


because the petitioners have 
been, for some time, quarrying on an 
area of about seven acres out-of a total 
area of about 200 acres, that cannot 
convert the real nature and character 


of the land in question. In the -circum- 
stances, there was hardly anything that 


the petitioners could have argued on the 
merits of the dispute. In fact, even the 
record of rights and the revenue re- 
cords’ all throughout show this gat ais 


‘59/1 as forest land, 


6. In this view of the matter, I see 
little merit in this petition. The same, 
therefore, fails and is rejected, 

7. -The learned counsel for the peti- 
tioners prays that status quo may be 


maintained for.a period of two. weeks 


from today. Mr, Kanuga, the learned 
Government Pleader, opposes. I am in- 
clined to grant the prayer on behalf of 
the petitioners on. condition that the 
petitioners also must. maintain status 
quo so far as the Jand and the materials 
thereon are concerned for the same 
period of two weeks from today and 


‘should not carry on any. further quarry 


operations and should not remove any | 
materials form the. land in question. On 
this condition, the Government will not 
evict the petitioners from the land for 


A period of two. weeks from today. 


-Petition dismissed, 
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SHARAD MANOHAR, J. 

The Children’s Educational Uplift 
Society and another, Petitioners v. Mrs, 
Kaushalya Govindsing Moral, Respon- 
dent. 

Civil Revn. Appln. No. 542 of 1980, 
D/- 28-10-1980. 


Bombay Rents, Hotel and Lodging 
House Rates Control Act -(57 of 1947), 
Section 11 (4) — Power to order de- 
posit of rent — Court acting under Sec- 
tion 11 (4) has power to direct tenant 
` to deposit even time-barred rent at in- 
terim stage of suit, if tenant wants his 
defences to be heard in suit, (Words 
and Phrases — Words “reasonably due”). 


In a suit for eviction based on arrears 
of rent, even at the time of the final 
stage when decree for eviction is to be 
passed, the Court can give protection to 
the tenant and allow him to remain in 
possession, but only if he pays all the 
arrears of rent including time barred. 
The position is that in such a case the 
Coyrt is not decreeing the plaintiffs 
suit for recovery of rent. If the plain- 
tiff had filed a suit for recovery of rent 
simpliciter, the Court would have no op- 
tion but to.dismiss the suit so far as 
the time barred rent was concerned. 
This effect follows inexorably from the 
provisions of Section 3o0fthe Limitation 
Act. When the Court passes a decree 
giving relief to the tenant to continue 
to be in possession provided he pays all 
the arrears of rent including time bar- 
red rent, the Court does not pass a de- 
cree in favour of the plaintiff decreeing 
his suit for arrears of time barred rent 
as well, The Court is in fact giving the 
relief to the tenant on certain condition 
and so far as that condition is concerned, 
the question as to whether the dues of 
the defendants are barred by limitation 
or not is an irrelevant consideration. 
Now. if the tenant can be directed to 
pay time-barred rent at the final stage, 
there is no reason why he should not be 
directed to deposit the rent due even at 
the interim stage when the fact that he 
is in arrears of rent is an admitted fact 
or a fact found by the Court. 

(Paras 11, 14) 

Further, it cannot be said that time- 
barred rent is not ‘reasonably due’ to 
the landlord. The expression ‘reasonably 
due’ in Section 11 (4) is more. akin to 
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the expression ‘morally due’ than to the 
expression ‘legally due” What is rea- 
sonably due cannot . be said necessarily 
to be the same thing as what is legally 
due. Time-barred rent is something 
which is due morally from the tenant to 
the landlord, and, therefore, it must be 
held to be ‘reasonably due.’ Consequ- 


ently, there is no reason why the court | 
should not have jurisdiction to direct the 
. tenant to deposit even the time barred 


rent, if he wants his defences to be 
heard in the suit. AIR 1976 SC 1637 
Disting. (Para 13A) 


Again, the Courts, 
helpless in the matter of giving relief to 
the aggrieved parties within any reason- 
able period. This being the universally 
recognised position, the Court has to 
see to it that the hardship caused to the 
aggrieved party is at least mini- 
mised. No doubt this has got to be done 
within the framework of the law but 
when the question arises as to what 
should be the procedure in cases where 
the arrears is an admitted fact. there is 
no reason why the tenant should not be 
required to pay the time-barred rent if 
he wants to continue to be in’ possession 


by taking advantage of the Courts 


inability to relieve him by a decree 


either to pay rent or to vacate, 


(Para 15) 
Cases Referred : Chronological Paras 
AIR 1981 Bom 190 17 
1979 Bom CR 587 9 
AIR 1976 SC 1637 P 
(1956) 58 Bom LR 284 134 


AIR 1933 PC 63:60 Ind App. 13: 1933 
All LJ 175 12 
M. B. Baadkar with H. S. Deshpande, 

for Petitioners; K. J. Abhyankar, for 

Respondent. ; 
ORDER :— This revision application 

is filed by the original defendant in the 

following circumstances. 

2 A plot of land was allotted by the 
Government to the present respondent, 
who is the plaintiff in the suit out of 
which the revision application arises. 
For the sake of convenience, the parties 
will be referred to as the plaintiff and 
the defendants. 


3. On the said plot. of land, received 
the plaintiff as an allottee from the Gov- 
ernment, a structure was constructed 
by the plaintiff in the year 1954 and 
the same was let out by him to the de- 
fendants at an agreed rent- of Rs. 250/- 


-per month. It appears that along with 
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these days, are . 


x. 
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the structure same furniture was also let 
out to the defendants. 

4. Dispute started between the parties 
sometime in the year 1964 by virtue of 
> which the defendants made an applica- 
tion for fixation of standard rent of the 
suit premises. The tria] Court fixed the 
standard rent at Rs. 100/- per month’ 
but in appeal the amount was increased 
to Rs. 250/- per month, which was the 
agreed rent: but it was further made 
clear by the appellate Judge that the 
rent included the rent for furniture 
which was given for use to the defen- 
dants. It is not disputed that the 
matter had come up to this Court, and 
that the decision of the appellate Court 
fixing the standard rent at that rate was 
confirmed by this Court. k 


5. There is no dispute that in spite of 

this fixation of standard rent the defen- 
' dants fell in arrears and hence on 4-3- 
1978 the plaintiff gave a notice to the 
defendants to pay all the arrears of 
rent within one month from the date of 
the notice. This notice was evidently 
the one contemplated by Section 12 (2) 
of the Bombay Rent Act. It is the 
plaintiffs case that no reply has been 
given to this notice by the defendants 
nor was anything paid towards the ar- 
rears of rent by the defendants, 
The plaintiff, therefore, filed. in August, . 
1978, Suit No. 223/78, out of which the 
present petition arises, for the eviction 
of the defendants. The grounds urged 
were threefold, viz: : 


(i) that the defendants. were in „arrears 
of rent for a period exceeding six 
months; 


(ii) that the defendants had committed 
breach of terms of tenancy; and 

(iii) that the defendants carried out 
construction of permanent nature on the 
suit premises. After filing the suit, the 
plaintiff also filed an application under 
Section 11 (4) of the said Act requesting 
the: Court that the defendants be direc- 
ted to deposit all the arrears as well as 
the current rent in Court. To this ap- 
plication a reply was filed by. the defen- 
dants and in the reply it was contended 
that the allotment of land in favour of 
the plaintiff had been. cancelled by the 
, Government and that possession of the 
“ Tand was taken away by the Authorities: 
from the plaintiff and that the same was 
handed over to the defendants. The de- 


fendants further contended that though . 


the standard rent was fixed- by the 
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Court on an earlier occasion - that -.stan- 
dard rent included the rent for-user of 
furniture as well The defendants 
averred that the plaintiff had taken . 
away the furniture from the custody of 
the defendants. They, therefore, con- 
tended that Rs. 250/- per month was no 
longer the standard rent in respect of 
the suit premises. 

6. The learned trial judge held that 
the plaintiff had already lost possession 
of the suit premises. This was held by 


‘him on the strength of certain orders | 


produced by the defendants at the time 
of the hearing of the application which 
orders showed that the possession was 
ordered to be taken from the plaintif. 
A panchanama of taking possession of 
the land as also some other papers 
showing that the possession was handed 
over to the defendants were also pro- 
duced by the defendants. The conclu- 
sion from all these papers drawn by the 
learned trial Judge was that the plain- 
tiff was no longer in possession of the 
‘suit premises as owner of the same. He, 
therefore, held that the plaintiff. might 
not be entitled to recover rent subsequ- 
ent to 22-10-1978 when possession was 
already taken from him by the Auth- 
orities concerned. It was admitted be- 
fore -the ‘learned Judge that the 
defendants were in arrears of rent for a 
period exceeding three years but it was 
contended that the Court acting under 
Section 11 (5) had no jurisdic- 
tion to direct deposit of the amount 
of .rent. recovery Of which was barred 
by limitation. This argument also pre- 
vailed upon the learned Judge and he 
held that only the rent which was legal- 
ly recoverable in a Court of law, that is 
to say, the arrears for a period of three 
years before the date of the suit, could 
be directed to be deposited by the defen: 
dants. - 

On the question regarding the rate at 
which the rent was to be deposited, the 
learend Judge observed that the de- 
fendants had made a statement in their 
reply affidavit to the effect that furniture 
which was part and parcel of the pre- 
mises rented out to the defendants was 
removed by the plaintiff from the suit 


‘premises. The learned Judge observed 


that this averment made by the defend- 
ants was not denied by the plaintiff. 
Taking this fact into account he held 
that some of the amenities which were 
made available and for which a portion . 
‘of rent must be deemed to ‘be payable by 
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the defendants vere withdrawn from 
- the enjoyment of the defendants and 
hence he was. of the opinion that. this 
was a fit case where the interim rent 
‘should be fixed at. Rs. 175/- per month. 
He directed, that the said amount to be 
paid for a period of three years before 
the date.of the suit but only till 22nd 
October, 1978. : 

7. The plaintiff filed a revision ap- 

plication to the District Court. A preli- 
minary objection was raised to the said 
revision application that the same was 
not competent, It was urged that under 
S. 29 (3) of the, said Act, a revision ap- 
plication would be competent to the 
District Court only, if an appeal was not 
provided by Section 29 of the said Act 
itself. The contention was that the ap- 
peal was not competent not because it 
was not provided by Section 29, but be- 
cause it was barred by Section 11 (5) of 
the Act. The provisions of S. 29 (3) by 
virtue of which the revision application 
could have been competent, it was con- 
tended. would not have any application 
to the facts of the case This contention 
was in a way accepted by the learned 
Judge, but the learned Judge 1179 held 
that the plaintiffs original application 
in the trial Court could not be said to, be 
one under Section 11 (4). The learned 
Judge also held that application for fix- 
ation of interim rent was also barred, by 
necessary implication, by virtue of. the 
provisions of Section 11A of the said 
Act. With this reasoning he held that he 
had jurisdiction to revise the order pass- 
ed bv the trial Court. _ 
. On merits the learned. Judge noticed 
that the.observation made by the trial 
Court to the effect that the plaintiff had 
not denied the defendants’ allegation re- 
-garding removal of furniture was incor- 
rect,on.the face of it. The learned Judge 
noticed that the plaintiff had filed a re- 
joinder to the defendants’ reply and in 
the said rejoinder he had clearly denied 
that the furniture was ever removed by 
the plaintiff. The reduction of rent on 
this account was, therefore, clearly er- 
‘roneous. 

On the question - ag to whether the 
Court could pass: an order regarding de- 
„posit of time-barred rent also or not, the 
learned Judge differed from the view 
taken by the trial Court and held that 
there was nothing in Section 11 (4) of 
the said Act which precluded the Court 
from directing the defendant to deposit 
even the time barred rent. In this view of 


Children’s Educational Uplift, Socy. v. Kaushalya . ~ 


Court had no 
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things, the learned Judge allowed the 
revision application, set aside the order 
passed by the trial Court and remanded 
back the matter to the trial Court for 
fixing interim rent and to pass requisite 
orders in the light of the discussion con- 
tained in his judgment. He also directed 
the defendants to pay the costs of the 
revision application to the plaintiff. The 


Pa 


present revision application is filed by . 


the defendants against the said order of 
remand. 


8. Mr. Baadkar, the learned Advo- 
cate appearing for the defendants, has 
questioned the correctness and legality 
of the judgment of the Appellate Court 
on three points. Firstly, he contends that 
the revision application was not compet- 


ent in the District Court at all. He, 


therefore, contends: that the entire order 
of remand suffers from want of jurisdic- 
tion. Secondly, he contended that the 
jurisdiction to direct de- 
posit of rent of the time barred period 
and thirdly he’ contended that in effect 
what the District Court has done is that 
the trial -Court has’ been directed to fix 
interim rent at Rs, 250/- per month, Ac- 
cording to him, the order of remand is 
nothing but an exercise in futility; the 


‘order to be passed by the trial Court be- 


ing one predetermined. 


9 As regards the first point cers 
ing the jurisdiction of the Court, Mr. 
Baadkar contended that. as per Sec- 
tion 29 (3) of the said Act,. which provid- 


ed for the revision application con- | 
templated that such an application would © 


lie only if an appeal was precluded by 
Section 29 itself. He contended that there 


-was nothing in - Section 29 which ‘pre- 


cluded ‘an appeal against an order under 
S. 11 (4) ofthe said Act. The appeal: was 
done away with not by virtue of any- 
thing contained in the provisions of Sec- 
tion 29 (4) but by virtue of the provisions 
of Sec. 11 (5). He, therefore, contended 
that Section 29 (3) the Act did not come 
into nlay at all and hence, consequently 
the revision application was not compet- 
ent: In support of the contention he has 
also sought to place reliance upon a 
judgment of this: Court in a publication 
called the Bombay .Cases Reported in its 
November issue-of 1979. It appears to be 


a judgment of. Kantawala, C. J. in’ 


C. R. A: No. 330 of 1978 decided on 31-8- 
ee It appears that it was held in that 
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case that the bar against- an appeal 
against’ any order under Section 11 (3) 


-or (4) was provided not under Section 28. 


but under Section 11 (5) and that, con- 
sequently, a revision application . provid-. 
ed by the said Section 29 (3) would not 
be competent against any such order, 


10. I mav state here that I have my 
Own reservations regarding the conclu- 


sion which is sought to be drawn from. 
the discussion in the said report. The 


judgment itself states that it is extreme- 
ly doubtful whether an application under 
Section 29 (3) ts competent. in the pre- 
sent ease. What it referred to was no 
doubt the amplitude of Section. 29 (3); 
but what is to be noted is that.the view 
expressed therein may not be necessarily 
regarded to be the considered view of 
the Court. Moreover, a view is -possible 
that the expression “where no appeal 
lies under this section” can as well be 
construed, without much struggle with 
the language, to°-mean “where-no appeal. 
as contemplated by this section lies”. 
that meaning is ascribed to the said ex- 
pression, a view would be possible that 
if for any reason appeal fs not compe- 
tent, revision application would lie, But 
I make it clear. that I wish to express no 
final opinion on this point, in view of 
the fact that to my mind the entire ques- 
tion can be approached from. a different 
standpoint. If it is the contention of the 
defendants that the revision application 
was not competent to the District Court 
and if they.’ cannot satisfy this Court 


that the order passed by the revisional : 


court was erroneous in law and equity, 
there is no reason in the first place, why 
I should hold that I am bound to inter- 
fere with the said order. The revisional 
jurisdiction of this Court under. Sec- 
tion 115 of the Code of Civil Procedure 
is. discretionary ~ in: the sense“ that this 
Court is not bound to imterfere if it is 
found that real justice “has been done by 
virtue of the said ‘order. But apart from 
this aspect, it would be © “perfectly: open 
for me to consider that I was: “myself 
considering the matter. in my own revi- 
sional jurisdiction and if I find, ‘that the 
order passed by the revisional courts, be- 
Ilow is: unexceptionable, there ‘is. DO “re 


ason why. I should: not, confirm the same, 
_ Inyself.. The technical objection. raised by 
Mr. Baadkar would; not, ‘therefore, be of. 


any avail. to, the defendants at all. 


E a 


‘Ws The second contention’ raised” by 


Mr. Baadkar, however; needs. cateful’ ex- 
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amination. He contends that under Sec- 
tion 11 (4) of the said Act the - Court 
would’ not be having jurisdiction to 
direct deposit of time barred rent. This 
contention is based upon the ground. that 
the Court ‘could not have decreed the 
plaintiffs suit for time barred rent even 
at the time of the passing of the decree 
for eviction. He, therefore, contends that 
nothing which could not have been done 
at the final stage could be done at the 
interim stage. I am imable to agree with 
Mr. Baadkar on this point. Even at the 
time of the final stage when decree for 
eviction is to be passed the Court give 
protection to the tenant and allow him 
to remain in possession. but only if he 
pays all the arrears of rent including 
time barred. The position is that in such 
a case the Court is not decreeing the 
plaintiffs suit for recovery of rent. If 
the plaintiff had filed a suit for recovery 
of rent simpliciter, the Court would have 
no option but to dismiss the suit so far 
as the time barred rent was concerned. 
This effect follows inexorably from the 
provisions of Section 3 of the Limitation 
Act.. When the Court passes a decree 
giving relief to the tenant to continue 
to be in possession provided he pays all 
the arrears of rent including time barred 
rent, the Court does not. pass a decree in 
favour of the plaintiff decreeing his suit 
for arrears of time barred rent as well. 
The Court is in fact giving the relief tol 
the tenant on certain condition and so 
far as that condition is concerned, the 
question as to whether the dues of the 
defendants are barred by limitation or 
not 38 an irrelevant consideration... The 
very basis of Mr. Baadkar’s con- 
tention, viz. that some thing which could 
not be ordered at the final stage should 
not be ordered at the interim stage, there- 
fore, does appear to be devoid of rational 
ground, 


12, Mr. Baadkar has next contended 
that the. Court acting under Section 11 
(4) could. not order deposit of time bar- 
red rent, Also because, according to him, 
the time barred rent: “Was not reasonably ; 
due to the landlord, ‘According to Mr. 
Baadkar, the expression ‘reasonably due’ 
connoted same meaning as the expres- 
sion ‘legally due’. He contended that the 
time barred rent should not be said to 
be legally due to the. landlord and hence 
the Court had no jurisdiction to direct’ 
the tenant tp deposit the said time barred’ 
rent’ In support of his contention he re- 
lied: upon the judgment of the Supreme 
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Court in New Delhi Municipal Commit- 
tee v. Kalu Ram, AIR 1976 SC 1637. In 
that case the Supreme Court wag requir- 
ed to construe the word ‘payable’ used 
in the Public Premises (Eviction of Un- 
authorised Occupants) Act 1958. Before 
appreciating the ratio of the said iudg- 
ment, it is necessary to bear in mind 
that in that case the entire machinery 
for recovery Of arrears of rent was set 
up anew. Under the general law the 
task of recovery of possession or of the 
arrears of rent from tenant and handing 
‘over the same to the landlord is perform- 
ed by the Civil Courts. Under the Pub- 
lic Premises (Eviction of Unauthorised 
Occupants) Act 1958, that function is 
given to the Authorities under the said 
Act. But except this difference there 
was no difference in particular so far as 
the Court acting under the general law 
of the land and the Authority acting 
under the said statute were concerned. 
The question then arose as to whether 
the Authority while directing the oc- 
cupant to pay the arrears of rent was 
competent to direct that even time bar- 
red rent should be required to be made. 
The Supreme Court held that what was 
not legally due should not be said to be 
payable and hence it was held that the 
Authority had no jurisdiction to pass an 
order against the occupant to pay even 
the time barred rent, This is what the 
Supreme Court observed in the last 
paragraph of the report in that behalf:— 


‘When a duty is cast on an authority 

to determine the arrears of rent, the 
determination must be. in accordance 
with law. Section 7 only provides a spe- 
cial procedure for the realisation of rent 
in arrears and does not constitute a 
source or foundation of a right to claim 
a debt otherwise time-barred.” 
The Supreme Court also compared the 
- position under the Indian Companies Act 
1913 and relied upon the judgment of 
the Privy Council in Hans Raj Gupta v. 
Official Liquidators of the Dehradun- 
Mussoorie Electric Tramway Co. Ltd, 60 
Ind App 18: (AIR 1933 PC 63). 


13. The following observation of the 
Privy Council was particularly relied 
upon by the Supreme Court (at p. 1639): 


“It is a section which creates a special 
procedure. for obtaining payment of 
moneys; it is not a section which pur- 
ports to create a foundation upon which 
to base a claim for payment, It creates 
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no new rights. We are clear that the 
word ‘payable’ in Section 7. in the con- 
text in which it occurs, means ‘legally ' 
recoverable’. Admittedly a suit to re- 
cover the arrears instituted on the day 
the order under Section 7 was made 
would have been barred by limitation.” 
To my mind this authority would have 
a direct application if at the time of the - 
passing of the final decree the Court was 
to pass a decree in respect of even atime 
barred rent. The question in this case 
_does not relate to a decree to be passed 
for a time-barred rent, The question is 
as to whether the tenant should be enti- 
tled to get some kind of facility from the 
Court without being ready to deposit the 
time-barred rent. I do not find anything 
in Section 11 (4) of the said Act which 
in a way places embargo upon the juris- 
diction of the Court to order deposit of 
the time-barred rent as well. After all 
the prohibition against the Court to de- 
cree time-barred rent stems exclusively 
from the provision of Section 3 of the 
Limitation Act. The provision regarding 
Limitation Act, as we understand, is not 
a matter of general principle of adminis- 
tration of justice. A discretionary re- 
medy may be denied to a person because 
he is guilty of delay or laches, but this 
would not mean that the Court would 
not have furisdiction to grant relief. 
Limitation Act imposes restriction upon 
Court’s jurisdiction and such restriction 
is the creature of the statute, There is no 
reason why the statute should be extend- 
ed to regions which it does not cover. In 
the instant case I do not find that any 
restriction i#s contemplated by Section 11 
(4) upon the jurisdiction of the Court 
while directing deposit of the arrears. 
What is reasonably due cannot be said 
necessarily to be the same thing as what 
is legally due. The. expression ‘legally 
due’ is no doubt construed by the 
Courts consistently to mean that which 
is within the period prescribed by the 
law of Limitation. But the words ‘re- 
asonably due’ have an entirely different 
connotation. 


13A. In this connection Mr. Abhyan- 
Kar sought to place reliance upon the de- 
cision of the Division Bench of this Court 
in Ramrao Raoji Palkar v. Amir Kasam 
Bhagwan, (1956) 58 Bom LR 284, where 
the expression ‘rent then due’ employed in - 
Section 12 (3) (b) of the Rent Act fell for 
consideration of this Court and after éx- 
amination of the authorities on the point 
this Court came: to the . conclusion that 


-1981 
the meaning of the expression ‘rent then. 
due’ meant not only those dues which 
were legally recoverable but all rent 
which was in fact pavable bythe tenant 
to the landlord. I.do not find’ the words 
‘then due’ should be in any way dis- 
tinguished from the words ‘reasonably 
due’. As ‘a matter of fact the word ‘due’ 
itself has got a moral connotation. It 

hould be, therefore, said that the ex- 
ession ‘reasonably due’ is more akin 
'o the expression ‘morally due’ than to 

he expression ‘legally-due’. It can hard- 


.y be doubted that the time-barred rent > 


is something which is due morally from 
‘he tenant to the landlord, If this is so 
there is no reason to hold that the time 
barred rent was not reasonably due from 
*he tenant to the landlord. If this is so, 
to my mind there is no. reason why the 
wurt should not have jurisdiction to 
lirect the tenant to deposit even the 
sme barred rent, if he wants- his des 
fences to be heard in the suit z 


14. Mr. Baadkar, however, contended 
that the Court had jurisdiction to direct 
payment even of time-barred rent at 

. the time of the final decree only because 
the tenant wanted to protect his posses- 
sion, At the interim stage no such ques: 
tion of protecting the possession of the 


tenant arose because by non-deposit of | 


the time-barred rent he would not lose 
the possession, All that would have hap- 
pened was that his defences raised 
were liable to be struck Off. In these 
circumstances, therefore, the Court 
could not direct deposit of the time- 
barred rent again. To my mind this dis- 
tinction is without any principle. To my 
mind the difference in jurisdiction of the 
Court for directing payment of time- 
barred rent at the time of the final de- 
cree for eviction and the jurisdiction of 
the Court for directing deposit of rent at 
the interim stage is difference only of 
details and not of principle. In both the 
. cases the tenant is found to be in arrears 
of rent and the-payment of arrears aré 
barred by limitation, But in one case he 
wants to protect his possession, in the 
other case he wants to continue to re- 
main in possession and before the suit 
and thereafter protect his possession. In 


both of the cases he will not be entitled . 


to get assistance of the Court for what 
he wants unless he had paid even the 


time-barred rent. If he could be directed- 


‘o pay time-barred rent’ at the final 
| tage, there is no reason why he should 
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not be directed to deposit the rent even 
due at the interim. stage when the fact 
that he is in arrears of rent is an admit- 
ted fact or a fact found by the Court, 
15. To my mind this question has got 
to be examined also in' the larger con- 
text. The Courts, these days, are help- 
less in the matter of giving relief to the 
aggrieved parties within any reasonable 


- period. This being the universally re- 


cognised position, the Court has to see. to 
it that the hardship caused to the ag-|- 
grieved party is at least minimised. No 
doubt this has got to be done within the 
framework of the law but when the 


question arises as to what should be the 


procedure in cases such as the present 
one where the arrears is an admitted 
fact. there is no reason why the defend- 
ant-should not be required to pay the 
time-barred rent if he wants to continue 
to be in possession by taking advantage 
of the Court’s inability to relieve him 
by a decree either to pay rent or to 
vacate. To my mind the lower Court was 
perfectly right and justified in holding 
that’the Court had power to direct de- 
posit also of the time-barred rent at the 


- interim stage of an application under 


Section 11 (4) of the Rent Act. 

. 16. Mr. Baadkar, however, further 
contended that in the case such as pre- 
sent one an order to deposit time-barred’ 
rent would mean that the plaintiff would 
be entitled to a decree for possession al- 


- though he has no subsisting title to get 


back the possession. In this connection 
he relied upon the fact that the plaintiff's 
allotment was cancelled by the Govern- 
ment and the possession of the premises 
were in fact handed over to the defend- 
ants on 20-10-1978. He contended that if 
on account of non-payment: of the time- 
barred rent his defences were ordered 
to be struck off, the Court would have 
no other option but to pass a decree in 
favour of the plaintiff, though he was 
not entitled to possession from the de- 
fendants because the defendants’ continu- 
ance of possession was referable to the 
title of the Government and no more tp 
the original title of the plaintiff. To my 
mind this grievance has reference more 
to the facts of the case than to the princi- 
ple of law as such, If in a given case the 
Court finds that the plaintiff is not en- 
titled to possession for reasons indepen- 
dent of the provisions of the Rent Act, 
it would be perfectly open for the Court 
to allow the defendant to petna the 
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suit on that limited ground only. It can 
be seen from the provisions of Section 11 
(4) of the Rent Act that it is not as if 
that in every case of default on the part 
` of the tenant his entire defence can be 
ordered to be. struck off. If in the case 
such as the present one, when the de- 
fendant has committed default in the 
matter of deposit of the time-barred 
rent, it would be open for him to make 
an application to the Court for leave to 
defend the suit, not on the grounds men- 
tioned in any of the provisions of the 
Bombay Rent Act but on the ground 
that the plaintiff himself did not have a 
subsisting title to the suit premises, The 
difficulty raised by Mr. Baadkar has an 
in-built answer in the scheme of Sec 
tion 11 (4) of the said Act itself. His ob- 
fection on this count must therefore be 
rejected. = 


17. Moreover,. there is another im- 
portant aspect of the matter to which 
Mr. Abhyankar has invited my attention, 
It is that the defendant cannot ‘contend 
that the plaintiff has no subsisting tittle 
to the suit premises. It is common 
ground that what was let out to the de- 
fendants was a structure on the land and 
not the land itself, In Dinkar Vaidya v. 
Ganpat Gore, Spl C, A, No. 242 of 1973, 
decided on 14/15th July, 1980: (Report- 
ed in AIR 1981 Bom 190) I have examin- 
ed fully the authorities on this point 
and I have held that the tenant of the 
structure is presumed only to be a 
licensee in respect of the land below the 
structure in the absence of the contract 
to the contrary. This ig so in view of the 
fact that the doctrine of dual ownership 
is well recognised in India. In the instant 
case the plaintiff is the lessee or owner 
of the land in question. He constructed 
the structure on the same, It cannot be 
said. therefore, that the defendants are 
the tenants in respect of the land below 
the structure. Now it is an admitted fact 
that so far as the Government was con- 
cerned it was only the owner of the land 
and not of the structure upon the land. 
What Mr. Baadkar has brought to my 
notice is that the panchanama showing 
that the possession of the structure itself 
was given by the Government to the de- 
fendant on 20-10-1978. It passes ones 
comprehension as to under what provi- 
sions of law the Government could have 
done so. The Government at the mos’ 
could have directed to the plaintiff to re- 
move the structure, on the land. It could 

_ have demanded vacant possession of the 
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land and if it had felt such a fancy for 
the defendants, could have allotted vac- 
ant land to the defendants, What has. 
come out from the record, however, is 
that the possession of the structure itself, 
allegedly, has been handed over by the 
Government officers of the defendants,’ 
Prima facie this is an act of patent il- 
legality and if this is so it could not be 
said that the plaintiff did not have a 
subsisting title so far as the structure 
is concerned. It follows that so long as _ 
the plaintiffs contend to be the owner 
of the structure, the defendants continua 
to be the tenants of the plaintiff of the 
structure, Their plea, therefore, that tha 


- plaintiff had no subsisting title to the 


premises, viz, the structure, would, 
therefore, fail and in such a case the de« 
fendant would have no defence to the 
plaintiff's suit whether his defences are 
struck off or not, 

18. Mr Abhyankar also tried to invite’ 
my attention to the fact that the panchan 
nama which was relied upon by Mr. 
Baadkar as per which the possession of 
the suit premises was handed over by 
the Government Officers to the defends 
ants was made behind the plaintiff's 
back. He, therefore, contended that the 
contention ‘that the plaintiff was no 
Jonger in possession was not correct, I 
am told that already an appeal has been 
filed by the plaintiff against the order 
cancelling his allotment etc. and the maf- 
ter is already sub judice. I, therefore, do 
not wish to express any opinion on the 
above mentioned contention raised by 
Mr. Abhyankar.. 


18. As a matter of fact a number of 
other contentions would have been open 
for the plaintiff to contend the correct- 
ness of the judgment of the trial Court. 
Tt is possible fo contend that even if the 
amenities were reduced still at no stage 
the tenant had complained that the ren? 
was excessive within the meaning of 
Section 11 (4) of the said Act. The ex- 
pression ‘excessive’ has got a recognised 
connotation. Moreover, the Court gets 
{Jurisdiction under Section. 11 (4) of the 
said Act only when the Court itself is 
satisfied that the reason for the tenan? 
for non-payment of rent was that, ae- 
cording to him, it was excessive. It was 
necessary for the Court to apply its mind 
to this aspect of the question and after 
satisfying itself that the tenant was so 
oppressed that it became difficult for him 
to pay the rent that the Court would ge8 
qurisdiction to fix the mtarim rent under | 
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Section 11 (4) of the said Act Unfortu- 
nately for the plaintiff no such plea has 
been raised in the revision application 
filed in the lower Court, and no inde- 
pendent revision application has been 
filed by the plaintiff in this Court as 
such. I, therefore, do not propose to give 
any specific direction to the lower Court 
to take into consideration this aspect of 
its jurisdiction. 


20. The third point raised by Mr 
Baadkar must, however, be accepted, 
Mr. Baadkar contended that tbe lower 
Court has in fact ordered the trial Court 
to fix the interim rent at Rs. 250/- only. 
This has been done by the Court by 
holding that the standard rent applica- 
tion was not competent under Section 11 
(4) of the said Act because standard rent 
wag already fixed in the previous pro- 
ceedings. To my mind this reasoning of 
the learned Judge is not correct. It must 
be borne in mind that it hag been the 
defendants’ contention that the ameni- 
ties in the form of certian furniture were 
taken away by the plaintiff-landlord and, 
hence, they were entitled to have the 
standard rent reduced under Section 11 
(4) of the said Act. It will, therefore, be 
open for the trial Court to consider the 
question as to whether defendants had 
‘really made out a prima facie case of 
the furniture having been removed by 
the plaintiff and will further consider 
the question as to how much the reduc- 
tion should be in the light of his finding 
in that behalf, 

21, The revision application, there- 
fore, fails, Rule earlier issued is. there- 
fore, discharged. 

22. In the circumstances of the case 
there shall be no order as to costs, 

Revision dismissed, 
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Narayan Ganpat Raut, Petitioner v. 

Smt. Habiba Yusuf Landye and others, 
Respondents, 


Special Civil Appln, No, 5278 of 1976, 
D/- 14-10-1980. 


_ (A) Bombay Tenaney and Agricul- 
tural Lands Act (67 of 1948), Sec, 37 — 
‘“Landlord” under — Implies an ex- 
landlord or owner, 


What is meant by the word ‘landlord’ 
under Section 37 is an ex-landlord or 
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owner. Once the relationship of land- 
lord and tenant ceases, the landlord 
having succeeded in suit for possession, 
he cannot be described with reference . 
to the land as landlord, since there isno 
tenant: on the land, The person who 
obtains possession is no more a landlord 
with reference to the land, The, proper 
description of such a person would be 
an ex-landlord. Wherever similarly the 
Section uses the word ‘tenant’, it really 
means ex-tenant, The word ‘landlord’ 
in such a case would mean owner and 
the ‘tenant’? would mean an ex-tenant, 
(Para 14) 


(B) Bombay Tenancy and Agricul- 
tural Lands Act (67 of 1948), Section 37 
— Section must be strictly construed — 
Section oniy prohibits non-use or cessa- 
tion of use of land for purpose for 
which it is obtained and not transfer of 
proprietary interest in it — Use of land 
for some other purpose for a short pe- 
riod during non-agricultural: season is 
not cessation of use, 


The provisions of Section 37 are re- 
strictive of the common law rights and 
the ordinary rights of a lessor. Sec- 
tion 37, therefore, has to be given a very 
strict interpretation, It cannot be allow- . 
ed to travel beyond its text to matters, 
which do not come within its ambit, 
The section places no restriction of what- 
soever kind or nature upon the owner's 
or ex-landlord’s title, status and char- 
acter vis-a-vis the land in question. 
The only liability or duty under the 
provisions of the Act is that he must 
not fail to use the lend within a period © 


of one year from the date 
of taking possession for the purpose 
for which he has obtained 


possession, and must continue to use it © 
for the sgid purpose for a period of - 
twelve years. If he continues to use it 
and if he does not fail to use it for the 

purpose for which he has obtained the . 
possession, then even if he has ceased 
to be an owner, or the content of 
ownership does not continue to remain 
with him, he cannot be said to have in- 
fringed the provisions of Section 37. If - 
the object of the section and the Act is — 
to insist on the land being used by the- 

person - for the same purpose 
for which it has been ob- 
tained, then the insistence is upon the 
actual use and the character of that use.. 
and not in the capacity in which the 
said use is being made. - . (Para 16) 
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A reasonable view, however, has to ba 
taken of the provisions of Section 37. 
It does not mean continuance and daily 
use for the purpose for which the pos- 
session of the land is obtained, but only 
use for the purpose for which it is ob- 
tained, A temporary use or permission 
to use the land or a licence for a limi- 
ted operation for a limited duration 
where a land is not used for agricultu- 
ral operations cannot be said tobe such 
a cessation of use of the land. 

(Paras 17, 19, 20) 

The section does not allow any scopa 
for non-use or cessation of use without 
a reasonable cause or circumstance be- 
yond owner’s control, All that it seems 
to consider is. the factor of use and the 
factor of cessation of use, The emphasis 
is, therefore, clearly on the actual user 
or non-user of the land by the owner, 
and not on the capacity in which he 
has been doing so, His capacity may be 
that of a partner, He may also cease 
to cultivate himself and may get the 
land cultivated'on his behalf by some- 
‘body. Such a cultivation would also 
for the purposes of the Act be deemed 
to be personal cultivation. (Para 17) 
_ There is one more reason why Sec, 37 
must be construed strictly, The section 
does not speak of any particular pur- 
pose, but the purposes specified in the 
notice preceding the action, Now both 
Section 31 and former Section 34 speak 
of seeking possession of land not only 
for cultivating it personally but also for 
the purposes of a non-agricultural pur- 
pose, Sectio? 33B,- however, is only 
confined to personal cultivation, It does 
not speak of right to recover possession 
for a. non-agricultural purpose. . Now 
when a person requires possession of 
any land for a non-agricultural purpose 
as, for instance, developing that land by 
making layout and dividing it into 

. buildable plots and then selling | the 
plots, it is difficult to sea how, when 
such a person prepares the layout, de~ 

. yelops the locality and sells the plots 

thereby parting with proprietary inter- 
est in the property, can be sald to 
have infringed the provision of Sec, 37, 
Similarly, where a person acquires pos- 
session of any land as, for instance, for 
building a house and builds a house or 
builds factory and later sells the house 
or the factory, it is extremely doubtful 
ifitcan besaid that hehas ceased to use 
the land for a non-agricultural purpose 

or the land is not being used for the 
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purpose for which its. possession was 
taken from the tenant and conferred 
upon the landlord. In such a case the 
person entitled. to the enjoyment of the 
land and possession of the land may 
change, but the purpose for which tha 
land is being used continues to be the 
same, If import of Section 37 is towards 
the purpose for which possession has 
been given, then it seems to be reason- 
able that it is unnecessary to be weigh- 
ed with the considerations of ownership 
unless the transaction is such that the 
owner has placed it beyond his powers 
to continue to use the land for that 
purpose for which he obtained posses- 
sion, (Para 18) 
- S. J. Jadhav, for. Petitioner; D, M. 
Parulekar with S. R. Swar, for Respon- 
dents. T 

ORDER :— This Petition raises a 
question with regard to the scope of 
Section 37 of the Bombay Tenancy and 
Agricultura] Lands Act and the import 
of that section. 

2. The question arises in the follow" 
ing circumstances: 

Lands Survey No, 25, Hissa No. 1 and 
2 admeasuring 2 acres and 8} gunthas of 
village Kase in Sangameshwar Taluka, 
District of Ratnagiri, was leased to 
Narayan Ganpat as a tenant, Lands 
belonged to Respondent Habiba, Habiba 
filed a proceeding against Narayan under 
Section 31 of the Bombay Tenancy and 
Agricultural Lands Act claiming posses- 
sion On the ground that she required 
the land for bona fide personal cultiva~ 


.tion,: That was Tenancy Suit No, 303 


of 1962. It is common ground that 
Habiba succeeded in that suit and was 
rewarded with an order of possession of 


those lands, Accordingly, she was acs, 


tually put in. possession in the year 1964, 
Since then she has been cultivating this 


land personally about which there is no . 


dispute. 
_ 3. On the 9th April, 1973 Habiba ex- 


ecuted a. sale deed in favour of Respon- _ 


dents Nos, 2 and 3 Ganpat Chavan and 
Gangubai Chavan, his wife, It appears 
that as soon as the sale deed was execu~ 
ted and within a few days therefrom 
parties thought of cancellation of that 
document. To that effect, on the 13th 
May. 1973, an application was given by 
Ganpat and his wife to the Registrar te 
cancel that document. It appears that 
Respondents Nos. 2 and 3 were then 
ready to cancel the document but: such 


Y 
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a thing could not be done, and the Re- 


gistrar informed them that if they did 
not want the land then theyhadto ex- 


ecute a reconvenyaNce in favour of -the ` 


Vendor Habiba. Accordingly, .a, document 
came to be exécuted on -29th June, 1973 
reconvenying the same land by. Respon- 
dents Nos. 2 and 3, namely, Ganpat and 
his wife in favour of Habiba from whom 
they ‘had purchased this land. 


4. On the 31st of May, 1973 Narayan 
called upon Habiba to hand over posses- 
sion of the land of which she had taken 
possession in a proceeding ‘under Sec- 
tion 31 by recourse to Section 37- of the 
Bombay Tenancy and- Agricultural 
Lands Act. It was his contention that 
the land had been transferred by Habiba 
and,- therefore, she was ; liable. to . ,put 


tenant Narayan into possession and. re- 


store the land to him. As Habiba did 
not agree, tenant Narayan filed a 
which gives rise to the present petition, 
in the Court of Tahsildar, Deorukh, _ 


5. In his application, to the Tahsildar, 
Deorukh, Narayan alleged that Habiba 
had executed a sale deed on the 29th 
May, 1973, in favour of Ganpat. Chavan, 
The date however seems to be- wrong. 
He then contended that the land is in 
possession Of Ganpat and that this 
transaction of sale is illegal. . Habiba 
- had no right to effect such a sale and 

.the sale deed is not binding upon him, 
He, therefore, claimed possession. It is 
significant to note that in his. 
tion for possession under Section 37, he 
has not made any reference to the land 


or the use’ to which, if any, Ganpat had- 
or whether. Habiba had ` 


put: the lands 
ceased to cultivate the land ‘personally: 
This application was filed’ on` we 18th 
August. 1973, . 


6. The “Tahsildar, Deorukh held that 
there was a contravention of the provi- 
sions of ‘Section 37 “by Habiba, He, 
therefore, ordered restoration -of posses- 
sion of the land by: Habiba to Narayan. 


7. Aggrieved by that judgment and 
order, Habiba preferred an appeal. That 
appeal came to be- heard by-the Special 
Land Acquisition Officer, Dapoli. It may 
be stated that Ganpat and - Gangubai 
were joined as parties to his -application 
before the Tahsildar by Narayan. They 
did not, however, file any appeal to the 
Collector, but it was only Habiba who 
filed that appeal. Ganpat and Ganeubai 


were made respondents along with Nara- 


"A 
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yan, The Special Land Acquisition Of- 
cer confirmed the order passed by -the 
Tahsildar. 


8. Habiba then took a revision appli- 
eation to the Maharashtra Revenue Tri- 
bunal being Revision Application No. 169 


‘of 1976, The Maharashtra Revente Tri- 
_burial allowed the application and set 


aside the orders passed by the Special 
Land Acquisition Officer as well as of 
the Tahsildar, but instead of deciding the 
question which was raised therein, it 
remited the matter backtothe Tahsildar, 
Sangameshwar, for an inquiry. That in- 
auiry was directed in regard to the 
question as to the use to which the land 
had been put during the period 9th 
April, 1973, to 29th June, 1973. . The 
learned’ Member of the. Tribunal ob-: 
served that the period during which 
Habiba was not in possession, assuming 
that the recitals in the sale deeds are 
correct, was between 9th April, 1973, to 
29th June, 1973 only, and that was a 
very short period and normally this is 
not a period during which any cultiva- 
tion as such could be undertaken, It 
made a.reference to what had appeared 


‘in the judgments of the -authorities be- 


jow as summer paddy cultivation. It, 
therefore, felt, “it was necessary for the 
tenant to adduce evidence to show that 


‘the appellant has failed to use the land 


for. agriculture purpose.” It is for that 
purpose ‘that the Tribunal directed the 
matter back to be inquired into by the 
Tahsildar, Sangameshwar, It will be 
seen from the judgment of the Tribunal 
that the Tribunal has made a distinction 
between sale of land and sale of pro- 


- prietary interest, and cessation of use 


to which the land must be put and was 
required to be put before provisions of 
Section 37 got attracted. It correctly 
pointed out that judgment and orders 
passed by the authorities below suffer 
from undue emphasis and consideration 
of. facts and circumstances which were 
not relevant, It pointed out that Sec- 
tion 37 speaks of failure to use the land 
for the purpose for which it was obtain- 
ed. What the authorities below consid- 
ered was the question ‘of possession hav- 


ing been transferred from Habiba to 


Ganpat Chavan and the proprietary inter- 
est in the property - also passing from 
Habiba to Chavan and repassing from 
Ganpat Chavan to Habiba, Indeed the 
consequence of the property passing 
back to Habiba on account of the recon- 
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veyance deed is not given its due and 
necessary consideration by the auth- 
Orities below, 


8. Mr. Jadhav, who appeared for the 
petitioner, raised a contention that Sec- 
tion 37 was clearly infringed by Respon- 
dent Habiba in the present case, by ex- 
ecuting the sale deed in favour of Gan- 
pat Chavan. It was Mr, Jadhav’s con- 
tention that Habiba by further parting 
with possession must be deemed to be, 
and must be held to have ceased to use 
the land for the purpose for which she 
obtained the land. The moment Habiba 
transferred the property to Ganpat Cha- 
van, it was Mr. Jadhav’s contention, 
that she ceased to have any dominion 
over the property and could not there- 
after cultivate it personally. It was his 
submission: that the landlord must not 
only cultivate the land or use it for the 
purpose for which he has obtained the 
possession from the tenant but that his 
capacity as a landlord or owner by vir- 
tue of which he got back the possession 


from the tenant must continue with him. . 


In other words, Mr. Jadhav’s contention 
was that landlord must not only con- 
tinue to use the land for the purpose 
for which he obtained the possession 
from the tenant, but he must also cbn- 
tinue to be the landlord or the owner 
of the land. Where he ceased .to be 
such an owner. and the character of his 
possession of such land, even if he is in 
physical possession, changes and the re- 
sult is that he is not in possession as 
alandiord and not using the land for 
the purpose for which it has been given. 
In other words, it seems to be his con- 


tention that the landlord must continue - 


to use the land for the purpose for 
which it has been given to him and in 
that capacity. There must be no change 
in his character of holder. 


16. So far as the relevant part of 
Section 37 is concerned, it is as follows: 

“37. (1) If after the landlord takes 
possession of the land after the termi- 
nation of the tenancy under Section 31, 
33B or Section 34 of this Act as it stood 
immediately before the commencement 
of the Amending Act, 1956 he fails to 
‘ use it for any of the purposes specified 
in the notice given under Sections 31, 
33B or Section 34 of this Act as it stood 
immediately before the commencement 
of-the Amending Act, 1956 within one 
year from the date on which he took 
possession or ceases to use it at any 
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tıme for any of the aforesaid purposes 
within twelve years from the date on 
which he took such possession, the land- 
lord shall forthwith restore possession 
of the land to the tenant whose tenuney 
was terminated: by him.i.. ...... 


Now, analysing this section for our pur- 
poses. it would be seen that there are 
two contingencies in which a tenant who’ 
has lost possession, or possession has 
been taken from him in a proceeding 
commenced by the landlord under Sec- 
tion 31, 33B or 34 before its amend- 
ment in 1956 would become entitled to 
restoration of possession. The first con- 
tingency is where the landlord who has 
recovered possession from the tenant, 
“fails to use it within one year 
from the date on which he took the 
possession” for the purpose for which he 
has Obtained possession. . Therefore, 
where a landlord has obtained posses- 
sion from his tenant on the ground that 
he requires the land for personal culti- 
vation, then within a period of one year 
he must start cultivating the land per- 
sonally. Where he has obtained posses- 
sion for a non-agricultural purpose, then 
he must put the land within a period of 
One year for such non-agricultural pur- . 
pose. 


The purpose to which the land must 
be put is the purpose mentioned or spe- 
cified in the notice preceding action 
under Section 31, 33B or 34, as the case 
may be. 


11. The second contingency in which 
the tenant would be entitled to restora- 
tion of possession is a contingency which 
may Occur within a period of 12 years 
from the date of taking possession, that 
is, where the landlord “ceases to use it 
at any time for any .of. the aforesaid 
purposes within twelve years from the 
date on which he took such possession.” 
The combined effect of the two parts of 
the section, therefore, is that where a 
landlord takes possession he must with- 
in a period of one year from the .date 
of his taking possession put the land to 
the purpose for which he has obtained 
possession and use it for that purpose 
On pain of losing possession, Similarly 
he must continue to use the land for 
such purpose for a period of twelve 
years from the date of his taking pos- 
session, otherwise if he ceases to use 
the land for that purpose, he renders 


, himself liable to lose possession and the 
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tenant who has lost possession becomes 
entitled to restoration of possession. 

12, Now importapt words in this sec- 
tion are obviously the words “failing to 
use it for any of the purposes” and 
“ceasing to use it for any of the afore- 
said purposes.” The expression “for any 
of the purposes” or “any of the afore- 
said purposes” is common. What .Sec- 
tion 37 seems to strike at is failure to 
use the land for the purpose or “ceasing 
to use it” for the purpose during the 
period of twelve years from the date of 
taking possession for which possession 
was obtained. The emphasis, therefore, 
is user of the land for the purpose for 
which the land has been obtained. What 
the section aims at, therefore, is non- 
use of the land for the purpose for 
which it has been obtained. If there is 
such a non-use, then the landlord would 
be visited with the penalty of losing the 
land and the tenant who has been de- 
prived of possession of the land, to en- 
able the landlord to put it to that use, 
is put back in possession. 


13. It would be seen that the section 
does not say anything as to the capacity 
‘in which the landlord or a former land- 
lord must use the land or continue to 
use it. The converse of ceasing to use 
is continuing to use. What was contend- 
ed by Mr. Jadhav was that the section 
makes no reference to the word 
“owner.” It uses all along and every- 
where in the section the word landlord, 
It also refers to landlord and, therefore, 
it was his contention that it is 
the landlord who must use it 
within a period of one year and must 
continue to use it for a period of twelve 
years for the purpose. for which the 
land was given to him and he obtained 


Narayan v. 


from the tenant. If the . person 
ceased to be the. landlord, 
meaning thereby according to 


him, the owner of the land, then he 
automatically must be deemed to . have- 
“failed to use it” or “ceased to use. it” 
for the purpose for which the land was 
_ let. In other words, according to Mr. 
Jadhav, the status of the landlord and 
the use of the land must go hand. in 
hand. If any of them is discontinued 
and does not walk in step, then Sec. 37, 
cos to him, is immediately attrac- 


14. Now it is true that in Section 37 
ie word used is ‘landlord’. But it is 
obvious that what is meant by the word 
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landlord -is an  ex-landiord or 
owner. Once the relationship of land- 


lord and tenant ceases, the. ltndlord 
having succeeded in suit for possession, 
he cannot be described with reference to 
‘the land as landlord, since there is no 
tenant on. the jand The per 
son who obtains possession: is no 
more a-,landlord with reference to 
the land. The proper description of such 
a person would be an ex-landlord. 
Wherever similarly the section uses the 
word ‘tenant’, it really means ex-tenant. 
The word ‘landlord’ in such a case 
would .mean owner and the ‘tenant’ 
would mean an ex-tenant, 


15. Now there are no express words 
in this section which place any embargo 
or prohibition upon the status of the 
Owner Or ex-landiord changing from > 
that to any other. If the section intend- 
ed that the owner, namely, ex-landlord 
must for a period of twelve years from 
the date of his taking possession conti- 
nue as an owner, and must not part with 
the property in any manner or must not 
lose dominion over the land, then it is 
reasOnable to suppose that the Legisla- 
ture would have used such words limit- 
ing the landlord’s power to transfer his 
interest in the land. ` 


15A. Wherever the Legislature want- 
ed to prohibit transfers of land or dis- 
possession thereof, it has used such 
words so as to clearly bring out its in- 
tention. An instance of this intention 
can be given by making a reference to 
S. 63 of the Bombay Tenancy and Agri- 
cultural Lands Act and also to S. 27. 
Section 27 prohibits an assignment of 
any interest by a tenant and S. 63 pro- 
hibits’ a sale, gift, exchange, lease of any 
land in favour Of a non-agriculturist. 


` The Bombay Tenancy and Agricultural 


Lands Act has been enacted, as the pre- 
amble says, to amend the law which 
governs the relationship of ‘landlords 
and tenants of agricultural lands. Its 
Object was to ensure “the full and eff- 
cient use of land for agriculture.” The 
scheme of the Act also goes to show 
that the intention ‘of the. enactment was 
to eliminate absentee landlords, and to 
confer the status of a_ proprietor upon 
persons who were actually cultivating 
the land. The object of the Legislation, 
therefore, was. clearly that those per- 
sons who were interested in cultivation 
of agricultural land should cultivate. the 
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land and should continue to cultivate 
that land. The ordinary law relating to 
landlord and tenant, and the right of a 
lessor to recover possession which was 
available to him under the T. P, Act, by 
this Legislation has been seriously con- 
trolled and curtailed. It is no more possi- 


ble for-a‘landlord, which it was possible . 


for him under the T. P. Act, to - simply 
-terminate the tenancy of his.tenant and 
then recover the possession. He can do 
so Only by following the procedure and 
in the circumstances laid down by the 
Bombay Tenancy - and Agricultural 
Lands Act only and not otherwise:. ` 


16. Once, however, the landlord has 
established his right to recover - posses- 
sion, then all those rights which he had 
-under the ordinary law relating to his 
property, the right of. disposal ‘and the 
right of- enjoyment, again- accrue to him 
and are not subject to any limitation ex- 
cept if there be’ any imposed by the Act 
under which he has been able to get the 


possession. Such a provision limiting the ~ 


rights of an owner lessor who has ac- 


quired possession -by resort to the provi- . 


sions of Bombay .Tenancy and Agricul- 
ural Lands Act is S. 37. It is,. therefore, 
clear that the ‘provisions of S, 37 are re- 
strictive of the common law rights and 
the ordinary rights of a lessor. If a legis- 
lation or a provision .of a section i re- 
‘strictive of the rights 
generally possesses or is possessed of, 
then such restrictive provisions, it-is set- 
tled law, must be construed strictly, 
{Section 37, 
very - strict ‘interpretation. _ It cannot, 
therefore, be allowed to travel, .beyond 
its. text to matters which do not come 
within the ambit. of S. 37. As pointed 
out, the section places no restriction. of 
-|whatsoever -kind or nature upon the 
owner’s: or ex-landlord’s title, status and 
character vis-a-vis the land in- question.. 


‘The only liability, or duty under the ~ 


provisions of the Act ig-that he must not 
fail to ‘use the “land within a”. period. of 


one year: from: the date.of taking posses- ` 


Jsion for the; purpose © ifor: ‘which he has 
jobtained possession, and must continue 
“to use it for the: said purpose for a period 
of twelve years. The’. section does: not 
. say or speak- of what. capacity, -and in 


what right he must continue to. use the’ 


land for the . purpose. for which he has 
obtained the possession’ and - must not 
fail to use it within a period of twelve 
years, If he continues to use it and if he 
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. ex-landlord who has 


which a person- 


therefore, has to be.given a- 


A.L R. 
does not fail to use it for the purpose. for 


which he has obtained ‘the possession, 
then I do not see why, even if he Has 


ceased to be an- owner, or the content ofl 
-Ownership does not edntinue to 


remain 
with him, he can be said to have ‘in-| 
fringed the provisions of S. 37. If the 


object of the section and the’ Act is tol 
insist on the land being used: by the] 


person for the same purpose for.: which 
it has been obtained, then the. insistence 


is. upon the actual use and the éharacter 


of that use and -not in the capacity in 
which the said use is being made, . 


17. A number of instances and il- 
lustrations can be given to - bring out 
the distinction between the capacity’ of 
the ex-landlord or owner and the natura 
of actual use of the land.. An owner and 
obtained posses 
sion can also mortgage that land. If the 
mortgage is a simple mortgage, then no 
question as raised by Mr. Jadhav will 
arise at all. But even if he executes a 
usufructuary mortgage by force of cir- 
cumstances and parts with possession, 
and obtains the land- on the same day 
and at the very same time from the 
mortgagee in possession for cultivation 
and ‘cultivates it personally, it is difficult 
to see how in such a case, merely because 
be has created a subsidiary interest in 
favour of another person that he can be 
said to have ceased to use the -land for 


the purpose for which" ‘he has Obtained, . 


He continues to be the ‘owner of the 


land. He also continues to use the land - 


for the purpose for which he has obtain~ 


ed possession thereof, The only thing. _ 
which happens is that a subsidiary inter- - 
est is created in favour of a third per ` 


son., The ‘section does not ‘seem to pro- 
hibit “any such- transfer 


cerned to ariything other than the : pur- 


“pose for which it was had. Similar can 
“be the position where a person is unable 


to cultivate. the land. on ‘account of-'cer- 
tain exigencies ` 


remain’ fallow in a particular year, in 
such a’ case the person would-be no 
doubt continuing to be, the landlord and 
owner. If such a use or to be còrrect, 
non-use is continued: for sufficiently re- 
asonable period, then it is difficult to see 


how S. 37 would not be infringed by, 


such a landiord. The section does not 
allow any scope. for non-use or cessation 





‘of proprietary] . 
“Interest, What it seems-to prohibit is. the 
` non-use of the land by the person con- 


and circumstances be=. : 
. yond: his control and allows the land to 


ia 
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of use without a reasonable cause or any 
such circumstance. All that it seems te 
consider is the factor of use and the fac- 
tor of cessation of use. The emphasis is, 
therefore, clearly, in my opinion, on the 
actual user or non-user of the land by 
the owner, and not on the capacity in 
which he has been doing so. His capacity 
may be that of a partner. He may also 
cease to cultivate himself and ~ may: get 
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the land cultivated on his behalf by 
somebody, Such a cultivation would 
also for the purposes of the Act be 


deemed to be personal cultivation. 


18. There is one more reason why 
S. 37 must be construed strictly. The 
section does not speak of any particular 
purpose, but the purposes specified in 
he notice preceding the action. Now 
both S. 31 and former S. 34 speak of 
seeking possession Of land not only for 
cultivating it personally but also for the 
purposes Of a non-agricultural purpose. 
Section 33B, however. is only confined to 
personal cultivation. It does not speak 
of right to recover possession for a non- 
agricultural . purpose. Now when a per- 
son requires possession of any land for a 
aon-agricultural purpose as, for in- 
stance, like developing that -land by 
making layout and dividing it into build- 
able plots and then selling the plots, it is 
difficult to see how, when such a person 
prepares the layout, develops the local- 
ity and sells the plots thereby parting 
with proprietary interest in the property, 
can be said to have infringed the provi- 
sion of S. 37. Similarly, where a person - 
acquires possession of any land as, fot 
instance, for building a house and ~builds 
a house or builds a factory and later 


sells the house or the factory, it is ex- ` 


tremely doubtful if it can be. said that 
he has ceased to use -the land for a non- 
agricultural purpose or the land is not 
being used for the purpose for which 
its possession was taken from the tenant 
and conferred upon the landlord.. It is 
true that in such a case the person enti- 
tled to the enjoyment of the land and 
possession of the land may change, but 
the purpose for which the land is being 
used. continues to be the same. If import. 
of S. 37 is towards the purpose. for which 
possession has been given, then it seems 
to be reasonable that it is unnecessary to 
be weighed with the considerations of 
ownership unless the transaction is such 
that the owner has placed it bevond his 
_ipowers to continue to use the land for 





. a single moment in the 
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that purpose for which he obtained pos- 
session. Such a situation might arise 
where the land- is sold for good within a 
period of twelve years and the transferor 
either- does not get possession or has no 
right to possession. It is also possible to 
conceive of a case where the land is sold ` 
but at the same time the transferor ob- 
tains a lease for.a period of more than 
twelve years from the vendee of the 
very lands in question and continues to 
cultivate them personally for which pur- 
pose’ he obtained’ possession. In such a 
case, there would not be even a break of 
continued pos- 
session of the owner or ex-landiord. All 
that has -changed is the character of 
‘his possession. Section 37 does not seem 
to strike at any such change of charac- 


ter. It strikes merely at the cessation of 


-the use by the person concerned. - 


` 19. In the present case. a contention ` 
was raised that though the land was sold 
by Habiba to respondent Chavan, tbe 
intention was not to part with the land 
and part with the possession. Notwith- 
standing the recitals in the document, a 
case was made out that possession was 
not actually parted. In any event, pos- 
session of Habiba was restored on the 
29th June, 1973. Therefore, even assum- 
ing that possession was handed over to . 
Chavan on the 9th April the loss.of pos- 
session was’ only for a period of two 
months and 17 days. Now agricultural 
Operations and even for that matter per- 
sonal cultivation, does not require day 
in and-day: out work on the land denend- 
ing on the character of the land and the 
type of crops which are grown. In case 
of dry lands, it is common that during 
the summer months there is no agricul- 
tural operation carried on on the land. A 
reasonable view, therefore, has to be 
taken of the provisions of S. 37. It does 
not mean continuance and daily use for 
the purpose for which the possession of 
the land is obtained. but only use for 
the purpose for which it is obtained. If, 
therefore, between the period of 9th 
Apr., 1973 to 29th June. 1973 there were 
no agricultural operations carried on or 
contemplated, then eyen if during that 
period possession was -with Ganpat Cha- 
van, it cannot be said. since nobody car- 
ried out any agricultural operations that 
the owner or ex-landlord Habiba had 
ceased to continue to use the land for 
the. purpose for which she obtained pos- 
session. On the 29th June, 1973, she has 
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resumed back to herself not only the 
right to the land but the right to con- 
jtinue to use the land for any purpose 
which she may have wanted. 

20. It is this aspect of the matter 
which should have been really taken into 
account by the authorities below. In- 
stead they concentrated themselves on 
the question of passing of title and pos- 
session. In remitting the matter to the 
authorities below the Tribunal, there- 
fore, rightly brought out the emphasis of 
56. 37 and required a finding as to whe- 
ther during that short period there was 
any cultivation of this land. If there 


was no cultivation of this land by any- ` 


body, then on the resumption of the 
right to possession and actual possession 
by Habiba, it is difficult to see how it can 
be said that Habiba has ceased to use the 
land for the purpose for which she ob- 
` tained possession, only ‘because for a 
short period of 2 and 1/2 months she had 
parted with her proprietary interest in 
‘Ithe land. It is conceivable that if no agri- 
cultural operations were carried on dur- 
ing a particular period by the landlord, 
the landlord may conveniently use that 
land for any other purpose during that 
short period and still continue to use the 
said land for the purpose for which ‘he 
obtained possession, This he can do so 
by using it during the remaining period 
for that purpose. A temporary use or 
permission to use the land or a licence 
for a limited operation . for a limited 
duration where a land is not used for 
agricultural operations cannot be said to 
be such a cessation of use of the land. 


21. In that view of the matter, the 
order passed by the ‘Tribunal has to be 


22. The petition fails and is dismissed. 


. There will, however, be no order as to 7 


costs. Rule discharged. 
Petition dismissed, 
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Spl. Civil Appln, No, 3195 of 1978, D/-' 


18-11-1980, 


Bombay Village Panchayat (Sarpanch, 
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` hending 


Provision is mandatory. (Bombay Vil- 
lage Panchayat Act, 1938 
S. 33 (2).) 


ALE. . 
s9 demands voting shall be by ballot” —~ 


(3. of 1959), 


Rule 10 (2) casts a duty upon the Pre - 


siding Officer to hold election by a bal- 
lot if any member present at the meet- 
ing so demands, The word used is 
“shall” which is obviously peremptory 
in nature. Secrecy of vote is the funda- 
mental principle of election in all demo- 
cratic forms of local Governments, This 
also helps to maintain . purity of elec- 
tions, This is the object behind the pra- 
vision as made in Rule 10 (2), Appre- 
that the election may not be 
free and fair if it is held by show of 
hands any member present at the meet- 
ing can make a demand that voting 
should be by ballot. If such a demand 
is made then an obligation is cast upon 
the Presiding Officer to hold the elec- 
tion by ballot alone and not by show of 
hands. It is no doubt true that only be- 
cause the word “shall” is used, it can- 
not be held that a particular- provision 
is ipso facto mandatory. The question as 
to whether the provision is mandatory 
or directory depends upon the intention 
of the legislature Rule 10 provides a 
regulatory procedure, for achieving fair 
and free election. Therefore, interpreta- 
tive process must advance the basic pos- 
tulate of free and fair election. Secrecy 
of ballot is undoubtedly: an indispens- 
able adjunct of free and fair election. 
Thus the provision goes to the very root 


-of the matter, namely, of holding free 


and fair elections of the office. bearers 
of the Village Panchayat. To hold other- 
wise is to perpetuate the very mischief 
which is sought to be suppressed. The 
word used namely “shall” has an inbuilt 
element of compulsion. If the provi“ 
sions of Rule 10 are construed in this 
background, it is quite obvious-that the 
word used viz., “shall” clearly indicates 
that the’ provision is mandatory and the 
non-observance of the said mandatory 
provision must vitiate the election as a 
whole, : (Paras 5, 6, 7) 

Tf the Presiding Officer is obliged to 
bold 


he has ample powers to 
achieve the said object by following the 
necessary procedure. What should be 
that procedure must depend upon the 
facts and circumstances of each case, 
Guidelines in this behalf are not lacking 
in the enactment cr the Rules. General 
elections to elect members to the Village 


election by following the process 
.of voting by ballot, then by necessary . 
-implication, 
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Panchayat are held by following the 
procedure of secret ballot. Detailed 
procedure in that behalf is laid down 
by the. Bombay Village Panchayat 
Act, 1958 and the Rules. The Rules 
called Bombay Nyaya Panchayat (Con- 
duct of Election) Rules,. 1959 ‘also 
provide for the procedure the Pred 
siding Officer is expected to follow for 
holding the election by. ballot. There- 
fore, it is not .possible to come to the 
conclusion that the observance of the 
said Rule was wholly impossible in this 
case only because four voters were il- 
literate, It is common knowledge that 
in general elections even an illiterate 
voter is in a position to exercise his 
right of franchise, (Para 8) 
Cases Referred : Chronological Paras 
AIR 1976 SC 263. 1975 Cri LJ 1993 5 
AIR 1965 Bom 217 — 7 


Bhimrao N. Naik, for Petitioner: Y. S 
Jahagirdar for K, J. Abhyankar (for No. 
3) and M, B. Mehere, Asstt. Govt. Plead- 
er (for Nos, 5 to 7), for Respondents, 


DHARMADHIKARI, J.:— In this writ 
petition the petitioner who is an elected 
candidate of Sidhanerli Village Pancha~ 
yat in Taluka Kagal of Kolhapur district 
has challenged the election of respon- 
dents Nos. 3 and 4 as Sarpanch and Up- 
sarpanch respectively of the said Village 
Fanchayat, After the election to the Vil- 
lage Panchayat was held, the Presiding 
Officer for the elections of Sarpanch and 
Deputy. or Up-sarpanch fixed the elec- 
tion for the said posts on 29th of May, 
1978, At the time of this election of the 
Sarpanch and Up-sarpanch the petitioner 
Maruti Bandu Patil, who was also one 
of the candidates, filed a written appli-- 
cation before the Presiding Officer re~ 
questing him that voting for the said 
election should be by a secret ballot 
This request was opposed by 7 members 
of the Village Panchayat and the said 
members contended that voting should 
take place by show of hands, The Pre- 
siding Officer took a decision that vot- 
ing should take place by show of hands 
and for this decision he gave the reason 


that four members of the said Village. 


Panchayat are illiterate and they would 
not be in a position to understand and 
follow the' procedure of voting by secret 
ballot, Thereafter the elections to the 
posts of Sarpanch and Upa-sarpanch 
were carried out by show of hands and 
the petitioner lost the election by a 
margin of one vote. Respondent No. 3 
secured 7 votes and the petitioner got 
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6 votes. Voting for election of Upsar- 
panch was also by show of hands, Being 
aggrieved by this result of elections the 
petitioner filed a dispute under Sec, 33 
(5) of the Bombay Village Panchayat 
Act, 1958 before the Collector of Kolha- 
pur. The Collector of Kolhapur cama 
to the conclusion that the refusal to al- 
low the voting by secret ballot does not 
vitiate the election of Sarpanch.or Up- 
sarpanch and therefore the Collector 
dismissed the said election dispute vide 
his order dated 22nd July, 1978, 

2. Being aggrieved by this order of 
the Collector, Kolhapur the petitioner 
filed an appeal under Section 33 (5) of 
the Bombay Village Panchayat Act, 
1958 before the Commissioner, Pune 
Division, Pune. The Additional Com- 
missioner, Pune vide his Order dated 
4-11-1978 confirmed the finding record- 
ed by the Collector, Kolhapur and came 


- to the conclusion that the appellant has 


+ 


not been able to prove that the so-call- 
ed irregularity or illegality has mate- 
rially affected the result of the election 
and in this view of the matter he dis- 
missed the appeal 

3. Being aggrieved by these orders 
the present writ petition is filed by the 
petitioner, Shri Bhimrao Naik, learned 
counsel appearing for the petitioner 
contended before us that the procedure 
laid down by Rule 10 of the Sarpanch 
Election Rules framed under the Bom- 
bay Village Panchayat Act, 1958 is man~ 
datory in nature. According to him, the 
illegality of not holding the election by 
a secret ballot goes to the very root of 
the election and, therefore, in such a 
case further question as to whether re- 
sult of the election has been’ materially 
affected or not is wholly irrelevant. 

4. On the other hand it is contend- 
ed by Shri Jahagirdar, learned counsel 
appearing for the respondents that the 
authorities below were right in coming 


. to the conclusion that the discretion has 


been rightly exercised by the Presiding 
Officer in not holding the election by a 
secret ballot as four members of the 
Village Panchayat were illiterate. He 
further contended that the provisions of 
Rule 10 are directory. and not manda- 
tory. He also contended that assuming 
that the said provision is mandatory, it 
is impossible to comply with the said 
provision as no procedure has been laid 
down in the said Rule as to how the 
election should be held by a secret bal- 
lot if a voter-member is illiterate, The 
learned counsel further contended that 
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assuming that the said provision is man- 
datory, the election of the respondent 
- cannot be set aside until it is established 
by adducing. cogent evidence that . be- 
cause of. the non-compliance of the said 


. Rules the result of the election has been 


materially affected; 

5, For properly appreciating the con- 
troversy raised before, us it will be 
worthwhile to make a reference to somé 
of the relevant provisions of the said 
Act as well as the Rules, Section 33 of 
the Act -lays down the procedure for 
the election: of Sarpanch and Upa-Sar- 
panch, The said provision reads as 
under :— 

"33, (1) On the establishment of a 
panchayat for the first time under this 
Act or on its reconstitution or establish- 
ment under . Sections 145 and 146 or. on 
the expiry of the term or extended 


term of a panchayat a meeting shall be 


called on the date fixed under sub-sec~ 
tion (1) of Section 28 by the Collector 
for the election of Sarpanch and Upa- 
Sarpanch, In ‘the. case where the offices 
of both the :Sarpanch and Upa-Sarpanch 
become vacant simultaneously, a meet~ 
img shall be called on'the date fixed by 
the Collector for the election of Sar 
panch and Upa-Sarpanch. 

(2) The meeting called wader sub- 


section (1). shall be presided over 
by such offcer as ‘the Collector 
may by order appoint in this be- 


half. The officer aforesaid shall when 
have the- 


‘presiding over such meeting, 
-powers and follow the procedure pre- 
scribed but shall not have the right. to 
vote, 

(3) No pikne other than the elec- 
tion of the -Sarpanch and Upa-Sar- 
panch shall be transacted at such meet- 


ng. me 

(4) If in the election of the Sar- 
panch or Upa-Sarpanch’ there `is` an 
equality of votes the result of the elec- 


tion shall be decided “by lot drawn in 


the presence of the officer presiding in 
such manner as he may determine, - 

(5) In-the.event of a dispute arising ‘as 
to the validity of the election of a Sar- 
panch or Upa-Sarpanch under sub-sec- 
tion (1) the officer presiding over such 
meeting or any member other than an 
associate member may, within: 
days from the date of the election, refer 
the dispute to the Collector for decision. 
An appeal against- the decision of the 
_ Collector may, within fifteen days from 
the date of such decision, be filed be- 

fore: the Commissioner, whose decision 
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shall be final; The Collector or Commis« 
sioner shall give his decision as-far as 
possible within sixty days of the receipt 
of the reference,’ or as the case. may be, 
appeal.” 

In exercise: of the’ powers entered by 


Clause (v) of sub-section: (2) -df Sec. 176 


of the said Act-read with Section -83 (2) 


the Government of Maharashtra _has: 


framed necessary Rules known as - tha 
. Bombay ‘Village Panchayat: (Sarpanch 


and Upa-Sarpanch) Election Rules, 1964 | 


Relevant Rule viz, Rule’ 10 of the said 


-Rules. reads as under; 


“10 Procedure for election —. 
‘only one candidate has been duly nomi-+ 
nated for the office of the Sarpanch or 
Upa-Sarpanch he shall be declared ta 
have been duly‘elected as Sarpanch or, 
as the case may be, Upa-Sarpanch, 


` (2). If more than. one candidate havé 


-been so nominated, -the Presiding Officer 
shall proceed to elect the Sarpanch or 


as the case may be, Upa-Sarpanch. The 
voting at such election shall be by show 
of hands. If, however,. any member 
present at the meeting so demands the 
voting shall be by ballot, The candidate 
who obtains the highest number of votes 


shall- be declared to have been duly 


elected as Sarpanch or, as the case may 
be, Upa-Sarpanch, When an equality of 
valid votes is found to exist between 
any two or more candidates and the ad- 
dition of one vote will: entitle any of 
them to be declared as Sarpanch or, 
as the case may be, Upa-Sarpanch;: the 
determination of the -candidate to whom 
such additional vote shall be deemed to 
have been given shall be made by lot to 


be drawn by. the Presiding Officer in- 


such manner as he shall determine,” - 


The words “any member present at the 


:meeting so demands” were substituted 
in the year 1966 for the words “majority 
of the members present. át the meeting 


. s0 demand”, Therefore the. provision as 


to voting -by ballot which was dependent 
upon the demand by the majority. of the 
members present at the meeting was 
given a go-by and now by amended 
Rule a duty is cast. upon the Presiding 
Officer to hold. election .by a ballot if 
any member present. at the meeting so 
demands, The word ..used is “shall” 
which. is obviously peremptory ~ in 


nature. Normally an election is an ex-: 
pression of popular will, Therefore, ob-. 
viously it will have to be so conducted: 


that the will of the -voter is properly 
expressed, -The purpose 


Q) IF 


of: voting by.. l 


a 
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ballot is to keep voting secret so that it. 
may not be known from the ballot pape? 
itself as to who has voted for whom. 
This assurance against the disclosure. of 
identity of the voter enables him to ex- 
ercise his franchise in a free and fear- 
less manner, This eliminates the chances 
of any evil consequences, at the instanc® 
of rival candidate for whom the voter 
may not have voted, To keep the elec- 
tion process free and fair the mode of 
poll by secret ballot has been introduc- 
ed in all civilised societies and nations 
Secrecy of vote is the fundamental 
principle of election in all democratic 
forms of , 
helps to maintain purity of elections. 
This is the object behind the provision 
as made in sub-rule (2) of Rule 10. Ap- 
prehending that the 
free and fair if it is held by show of 
hands any member present at the meet- 
ing can make a demand that voting 
should be by ballot, If such a demand 


is made then an obligation is cast upon . 


the Presiding Officer to hold the elec- 
tion by ballot alone and not by show 
of hands, It is no doubt true that only 
because the word “shall is used, it can- 
not be held that a particular provision is 
ipso facto mandatory. Construction of 
the said expression depends on the pror 
visions of a particular Act or the Rules 
as well as the setting in which the said 
expression appears, the object for which 
the said provision is made and the con- 
sequences that would follow from the 
- infringement of the direction and such 
other considerations, The question as to 
whether the provision is mandatory or 
directory. depends upon the intention of 
the legislature, For determining the 
question whether the said expression 1s 
mandatory or directory the subject mat- 
ter, the importance of the provision, th? 
relation of that provision to the general 
object intended to be secured by the Act 
are all relevant, (See Govindlal v. Agri- 
cultural Produce Market Committee, 
AIR 1976 SC 263.) - 


6. Rule 10 provides a regulatory pro< 
dure for achieving fair and free elec? 
tion, Therefore, interpretative process 
ust advance the basic postulate of free 
and fair election, Secrecy of ballot is 
doubtedly an indispensable adjunct of. 
free and fair election. The election by 
ballot is to be held when demanded, as 
to statutorily assure the voter that his 
identity will not be disclosed so that 
the voter may vota without fear or 
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favour and is also free from apprehen- 
sions, This rule subserves a very vital 
principle that a voter should be abso- 
lutely. free to exercise hig franchise un- 
trammelled by any constraint. The provi- 
sion of - holding election by ballot is ` 
made in the rules to help voters to vote 


“free from any inhibition, fear or appre- 


hension of being subjected to some sort 
of calamity, Thus the provision. goes to 
the very root of the matter, namely, of 
holding free and fair elections of the 
office bearers of the Village Panchayat. 
To hold- atherwise is to perpetuate the 
very mischief which is sought to be sup- 
pressed, The word used namely “shall” 
has an inbuilt element of compulsion. i 
the provisions of Rule 10 are “construed 
in this background, in our opinion, it is 
quite obvious that the word used viz. 
“shal” clearly indicates that the provi” 
sion is mandatory, and non-compliance 
of the said provision must result in cer- 
tain consequences, 


7. It is equally well settled that such 
a mandatory rule has to be followed 
scrupulously as non-observance of such 
rule might affect the fairness and purity. 
of election itself, Therefore, challenge 
in such cases is not only based on the 
ground of mere error but also on the 
ground that as a result of such non- 
observance the whole election process 
bas been rendered impure, which might 
result in the election not being free and 
fair. In this context a reference could 
usefully be made to a decision of this. 
Court in Madhavrao Tatyasaheb Ghatge 
v. Collector, District Kolhapur, AIR 1965 
Bom 217, The provision in Rule 10 is 
made for securing free and fair election. 
Therefore, it cannot be said that this is 
merely a technical breach. As the” said 
rule goes to the very root of the matter 
and ensures a free and fair election, 
which is the essence of purity of elec- 
tion, the non-observance of the said 
mandatory provision must vitiate the 
election as a whole, 


8 However, it is contended by Shri 
Jahagirdar, learned counsel appearing 
for the respondents. that the said provi- 
sion is impossible of compliance as no 
procedure has been laid down in the 
Rules, in case an election is to be held 
by a secret ballot, He further contend- ' 
ed that it is nowhere laid down in the 
Rules-as to what procedure the Presid- 
mg Officer should follow if voters are 
illiterate when an election is to ba held 

i : 
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by a secret ballot. Therefore, according 
to the learned counsel, if the provision 
made in the Rules in that behalf is 
wholly unenforceable in the absence of 
procedure to be followed then the Pre- 
siding Officer was right in rejecting the 
said demand when he found that four 
of the voters were illiterate. 
possible for us to accept this contention 
for the obvious reasons. It is not cor- 
rect to say that the said provision is 
impossible of observance. It is well 
established principle of interpretation of 
statutes that if a statute is passed for 
the purpose of enabling something to be 
done, but omits to mention some details 
which are necessary for the proper and 
effectual performance of the said work 
or duty, then the Courts are at liberty 
to infer that the statute by implication 
confers all necessary powers without 
which the said duty cannot be perform- 
ed, This is what is popularly known as 
doctrine of implied power, Where an 
Act confers a jurisdiction, it impliedly 
also grants the power of doing all 
such acts, or employing such means 
as are essentially necessary for 
its execution, If the Presiding Officer is 
[obusa to hold election by following 
the process of voting by ballot, then by 
necessary implication, he has ample 
powers to achieve the said object. by 
following the necessary ‘procedure, What 
should be that procedure must depend 
upon the facts and circumstances of 
each case. Guidelines in this behalf are 
not lacking in the enactment or the 
Rules, General elections to elect members 
tothe village Panchayat are held by fol- 
lowing the procedure of secret ballot. 
Detailed procedure in that behalf is laid 
down by the Act and the Rules. The 
Rules called Bombay Nyaya Panchayat 
(Conduct of Election) Rules, 1959 also 
provide for the procedure the Presiding 
Officer is expected to follow for holding 
the election by ballot, Therefore, it is 
not possible for us to come to the con- 
clusion that the observance of the said 
Rule was wholly impossible in this case 
only because four voters were illiterate. 
It is common knowledge that in general 
elections even’ an illiterate voter is in 
a position to exercise his right of frans 
chise, A : 


9. Therefore, it is quite clear fo us 
that as the provision made‘in Rule 10 
is mandatory and goes to the very root 
of the matter, its non-observance will 
viliate the whole election, This being the 


Subhash v. State 


It is not- 


ALR. 
position, the elections held in the pre- 
sent case without following the said 
mandatory procedure are obviously il- 
legal and are liable to be set aside. © 

10. In the result, therefore, the writ 
petition is allowed, Elections of respon- 
dents 3 and 4 to the posts of Sarpanch 
and Upa-Sarpanch are set aside and re- 
spondents Nos. 5, 6 and 7 are directed 
to hold fresh elections to the posts of 
Sarpanch and Upa-Sarpanch over again 
in accordance with law, 

Hence Rule is made absolute, How- 
ever, in the circumstances of the case 
there will be no order as to costs. 

Rule made absolute, 
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Subhash, Petitioner v. State of Maha+ 
rashtra and others, Respondents. ‘ 
Spl, Civil Applns, Nos, 3519 of 1980 and 
3804 of 1976, D/- 24-9-1980. 

Maharashtra Agricultural Lands (Ceil- 
ing on Holdings) Act (27 of 1961), S, 2 
(16), Cl. (b) — “Land on which grass 
grows naturally” — Cl, (b) extends be- 
yond categories of grass-lands, viza 
pasture lands and lands capable of being 
used for. agriculture — It is proportion 
of grass which determines character of 
land for purpose of Cl, (b) Lands ` 
where grass grows here and there but 
are otherwise rocky and barren would 
not fall within S. 2 (16) (b). 

Under the definition of ‘land’ in See 
tion 2 (16), Clause (b) speaks of land 
on which grass grows naturally. Ta some 
extent there may be over-lapping in 
the definition of the word “land”. Land 
which is used as pasture land by an 
agriculturist, by reason of the 
definition of the word agricul- 
ture’, may also fall within the first 
part of the definition of ‘land’ in sub- 
section (16) of Section 2, Clause (b), 
however, refers to land on which grass 
grows naturally, The idea, therefore, 
which must be deemed to be conveyed 
and the classes of lands which are speci- 
fically mentioned in Clause (b), must ba 
different from the lands included for 
pasturage. The Legislature cannot be ex- 
pected or assumed to have provided for 
the same class of lands twice over, In 
other words, pasture land which, the 
Legislature knew or must have known, 
which will come under the definition of 
land combined with the definition of | 
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“agriculture”, is not intended to be cov~ 
ered by the definition of land in Cl, (b). 
In other words, Clause (b) must be said 
to apply and held to apply to such lands 
which are not used for pasture by agri- 
culturists, but on which grass grows 
naturally, irrespective of the question 
whether they are agricultural lands, in 
the sense whether they are used for 
agricultural purposes or capable of be“ 
ing used for agriculture. Even if such 
lands may not be capable of being used 
for the purposes of agriculture, the defi- 
nition and description in Clause (b) sug- 
gests that such lands must be held to 
be lands for the purposes of ceiling, 
Now, an agricultural activity is an eco- 
nomic activity and such activity will be 
brought to bear if it would be profitable 
with respect to any piece of land. If 
the land on which grass grows natural- 
ly, is capable of being used as agricul- 
tural land, it is obvious that it will come 
within the first part of the definition, 
Clause (b) however is attracted to lands 
on which grass grows naturally. The 
definition, therefore, extends beyond the 
first part of the section. Such land 
though not capable of being used for 
agriculture nor used for agriculture is 
still ‘land’ for the purposes of the Act, 
These would be over and above the two 
other categories of such grass lands 


namely pasture lands and land capable. 


pi being used for agriculture, Even such 
land is sought to be included in the defi- 
nition of land for the purposes of the 
Ceiling Act, (Para 13) 


But if bits of grass grow upon a large 
patch of land, it is the proportion of 
the grass which will determine the 
character of the land for the purpose of 
Clause (b). Merely because, some patches 
of grass grow here and there, it would 
be difficult to call land not rocky and 
barren. The definition of the word ‘land’ 
in the Act, must be rationally construed, 
bearing in mind, the object and the pur~ 
poses of the Act, The primary intention 
of the Act was to place a ceiling upon 
agricultural lands which can be held by 
a person and to distribute such excess 
lands and to acquire them through the 
State for distribution amongst the per- 
- sons contemplated under the Act, The 
Act is not meant for the purposes of 
taking land which is not used, or which 
cannot be used for agriculture. The ob- 
ject also is to ensure “full and efficient 
‘use of the land for agriculture”, The 
definition, therefore, of the word ‘land’ 
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which includes land on which grass 
grows naturally must be so construed 
and interpreted as to mean that the 
bulk of the land and most of the land 
which comes under that description -are 
such lands which can be used ultimate- 
ly for agricultural purposes, and not 
lands where grass grows here and there 
but are otherwise entirely rocky and 


barren. f (Para 17) 
Cases Referred : Chronological Paras 
AIR 1973 Bom 223 16 
(1969) 71 Bom LR 540 16 


R. G. Deo with S. G. Deshmukh, for 
Petitioner, D. P. Hegde, -Asstt. Govi. 
Pleader, for Respondents Nos, 1, 3 and 
4. i 

ORDER :— By this petition, one of the 
principal contentions which are raised, 
is in regard to the description of certain 
portions of land appearing in the reve- 
nue record as ‘Pot-kharab’, 


2. The petitioner filed a return before 
the Surplus Land Determination Tribu- 
nal, Gangakhed, showing the total land 
of 91 acres standing in his name, He 
raised several - contentions and sought 
exclusion in regard to several pieces of 
lands on various grounds and claimed 
that S. No. 50 of Pimpri (Zola) should be 
excluded, as that wasin the possession of 
his mother to whom it was given for her 
maintenance. S. No. 436, it was claimed, 
should have been excluded and he also 
claimed that S, No. 591 was agreed to 
be sold by him and possession was given 
to the prospective purchaser, while the 
land was subsequently sold on 21-1-1972. 
He also claimed exclusion on the ground 
that the portion of the land was pot- 
kharab coming to about 10 acres and 38 
gunthas from various survey numbers. 


3. The Surplus Land Determination 
Tribunal found the land held by the 
petitioner was 91 acres. He rejected all 
the contentions of the petitioner and held 
that he was a surplus holder to the ex- 
tent of 37 acres. That surplus land was 
ordered to be delimited from Survey 
Nos. 588, 240, 239 and 50. The petitioner 
carried an appeal to the Revenue 
Tribunal. The Tribunal held that 
this land which was claimed and 
liable to be excluded, admeasur- 
ing 1 acre 37 gunthas, should not be ex- 
cluded, as in its own option, the peti- 
tioner has "failed to prove that even grass 
does not grow in that land”, It, therefore, 
included that land. It also negatived 
other contentions of the petitioner and 
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dismissed the appeal, It may be men- 
tioned that before the Tribunal, not only 
the petitioner, but his mother Rukmini- 
bai also preferred an appeal. In this 
Court also, two petitions have been filed 
both by Subhash Chintaman Dhare and 
‘ his mother Rukminibai, 

4. Mr. Deo, who appeared for the peti- 
toner urged before me four grounds for 
exclusion of certain portions of lands 
from the total lands calculated as hold- 
ing of the petitioner. His contention was 
that the land admeasuring 1 acre 38 gun- 
thas from out of Survey Nos. 588 and 591 
of the village Gangakhed and Survey 
Nos, 50 and 51 of the village Pimpri 
(Zola), should have been excluded being 
Potkharab land as shown in the record 
cf rights, As regards Survey No. 591, 
it was also claimed that an area of 17 
gunthas from out of that land was ac- 
quired for the purposes of a’road and a 
certificate to that effect has been produc- 
ed from the Tehsildar, showing that that 
portion of the land was acquired. It was 
his contention, it seems, that Potkharab 
lands are not cultivable lands and are 
not assessed since ‘nothing grows in those 
lands and, therefore, they should have 
been excluded. Similarly, with regard to 
Survey No. 591, it was claimed that that 
land was not at all available and it ceas- 
ed to be a part of the land belonging to 
the petitioner, 


5. Mr. Deo secondly contended that in 
Survey No. 291, there is a Ginning Fac- 
tory and in Survey No, 240, railway 
line passes. So far as the Ginning Fac- 
tory is concerned, he claimed that that 
was liable to be excluded, as the land 
under it was not an agricultural land or 
was not capable of growing agricultural 
produce, So was his contention with 
regard to the railway line passing 
through his land Survey No, 240, 


6. The third contention raised was in 
regard to Survey No, 436. It was con- 
tended that this land belonged to the 
father of the petitioner, Chintaman, That 
this Chintaman died in the year 1964. 
This Chintaman left behind him four 
sons, five daughters and his widow Ruk- 
hminibai, Since all these persons were 
the heirs of deceased Chintaman, under 
the Hindu Succession Act, they were 
entitled to share in the property in pro- 
portion to their share, That share, ac- 
cording to Mr. Deo, would be 1/10th. 
S. No. 436, was therefore, liable to be 
included in his holding only to that ex- 
tent, His grievance was that an area of 
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2 acres and 28 gunthas has been in- 
cluded in his holding on the basis of 
Mutation Entry No. 1334, dated 28th 
June 1975. That Mutation Entry goes to 
show that the land has been divided 
amongst four brothers, The Tribunal ac- 
cepted this mutation entry and the divi- 
sion and added that land. Mr. Deo’s gri- 
evance is that in view of the number of 
heirs left by Chintaman, only 1/10th 
share of that land should have’ been 
added to the petitioner’s holding, 

7. The last contention which was raised 
related to S.No. 50, That land, according 
to him, was given under a consent de- 
cree to his mother Rukhminibai for her 
maintenance, Therefore, it was  con« 
tended that that was not liable to ba 
taken into account, 


8. It appears that, though that is not 
clear, there was a partition between the 
sons and father Chintaman sometime 
prior to 1964. As to how that partition 
took place and as to whether mother 
Rukhminibai had a share in the pro- 
perty is not disclosed, The consent 
decree, by which this land has been 
given to Rukhminibai, is dated 7th 
January, 1972 and, therefore, after the 
relevant date, The petitioner had three 
other brothers as Mutation Entry num- 
ber 1334 goes to show, Merely because 
Rukhminibai was staying with the 
petitioner, it does not follow that he 
alone was liable to maintain her and for 
that purpose, S. No, 50 was given to her. 
If the mother had not been given any 
share in the partition, she should be en- 
tilled to have the partition reopened and 
have her share determined, The so-cal- 
led transfer or disposition of S. No. 50 
having taken place subsequent to thé 
relevant date, is liable to be ignored 
and is rightly ignored by the authorities 
below, 


9. That takes me to the only material 
contention which was raised, That con- 
tention really covers “three contentions 
which were raised as grounds of exclud- 
ing portions of lands of 1 acre 38 gun- 
thas, of 17 gunthas and land under the 
Ginning Factory and covered by the 
railway line, 


10. So far as the railway line is con-' 


cerned, it is not understood how that 
claim is made. If the railway line runs 
through the Petitioner’s land, then it 
must be running through Government 
land which must have been acquired 
from the petitioner long back, It is not 
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his case that the railway line runs 
through private land, There is, there- 
fore, no merit so far as this contention 
is concerned, 

11. In a number of cases which have 
come before me in this Court, the 
S.L.D.T, has generally excluded the land 
m computing the total holding of a per- 
son, the land shown as Potkharab land 
in the record of rights, This has been 
generally the practice of the S.L.D.T. 
That practice presumably has been con- 
tinued on the ground that the land which 
is shown as ‘Potkharab’ in the revenue 
record is land which is uncultivable and 
is such as would not come in the defini- 
tion “land” as shown in the Ceiling Act. 
However, in the present petition, this 
contention, has been called in question. 

12, The definition of the word ‘Land’ 
appears in S. 2, sub-sec. (16) of 
Maharashtra Agricultural Lands (Ceiling 
on Holdings) Act, 1961 (hereinafter re- 
ferred to as “The Ceiling Act”). It is in- 
dicative as that definition includes 
certain kind of properties which cannot 
be described as land, but the section in- 
cludes them as land for the ceiling pur- 
poses. The definition runs as follows: 

“S.2 (16). ‘land’ means land which is 
used, or capable of being used, for pur- 
poses of agriculture, and includes: 

(a) the sites of farm buildings on, or 
appurtenant to such land; 

(b) land on which grass grows natu- 
tally; 

(c) trees and | standing crops on such 
land; 

(d) canals, channels, wells, pipes ot 
reservoirs or other works constructed or 
maintained on such land for the supply 
or storage of water for the purpose of 
agriculture: 

(e) drainage-works, embankments, 
bandharas or any other works appurten- 
ant to such land, or constructed or main- 
tained thereon for the purposes of agri- 
culture; and all structures and perma- 
oent fixtures on such land.” 

In the present case, we are concerned 
with Cl: (b). Now, under the first part 
of sub-section (16) of Section 2, land 
which is understood as land for the 
purposes of ceiling and as the defining 
section says, is land which is used or 
capable of being used for the purposes 
of agriculture, Therefore, it is enough . 
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of S. 2 and it includes apart from others, 
the raising of grass, dairy farming 


poultry farming and breading of live- . 


stock, It also includes land which is 
used for the purposes of grazing and 
also the land which is used for the pur- 


Bom, 385 


poses of rab-manure, Now, it is clear . 


that if grass is grown upon a land mean- 
ing thereby that a particular kind of 
grass is sown and reared, then it would 
be included in the definition of the word 
“agriculture,” 
ing of grass upon any land would nor- 
mally mean and pre-suppose any human 


Growing of grass or rais- . 


activities being brought to bear on the . 


land for the purposes of raising or 
growing grass, Though it is grass, it 
suggests cultivation of that grass in the 
land, sowing a particular kind of grass, 
rearing that grass and cultivating it as 
any other crop. Such activities will 
obviously fall -within agricultural acti- 
vities, It is, however, different where 
the land is used for the purposes of graz- 
ing, In such a case, no human effort is 
brought to the land which is used for 
grazing, 
for the purposes of his cattle, and in 
order to maintain them and feed them, 
pastures or grazing pieces of land, In 
order to maintain his 
them up and feed them, he may leave 
land which cannot be profitably used 


An agriculturist may require | 


cattle and bring ; 


for agricultural purposes, not for grow- | 
ing crop, but used for grazing his cattle. ° 


Such pasture land would come not only 
within the definition of ‘agriculture’ for 
the purposes of the Ceiling Act, but 
would also come, 
by reason of the definition of word 
“land” namely, land which is used for 
agriculture or capable of being used for 
the purposes of agriculture, within that 
part of the definition “land”, 


though not directly, ` 


13. Now clause (b) speaks of land on 


which grass grows naturally, To some 
extent from what I have discussed above, 
there may be overlapping, in the 
definition of the word “land”, Land 
which is used as pasture land by an agri- 
culturist, by reason of the definition of 
the word ‘agriculture’, 
within the first part of the definition of 
‘land’ in sub-section (16) of Section 2. 
Clause (b), however, refers to land on 
which grass grows naturally, The idea, 


. therefore, which must be deemed to be 


if the land is capable of being used for : conveyed and the classes of land which 


agriculture purposes. 
. riculture is defined again in sub-sec, i 
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As to what is ag- : are specifically mentioned in clause (b), 


i must be different from the lands includ- 


may also fall|- 
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ea for - pasturage, The Legislature 
cannot be expected or assumed to have 
provided for the same class of lands 
twice over. In other words, pasture land 
which, the legislature knew or must 


have known, ‘which will come under the - 


definition of land combined with the de- 
finition’ of “agriculture,” is not intended 
tu be covered by the definition of land 
in clause (b). In other words, clause (b) 
must bė said to apply and held to apply 
to such lands which are not used for 
pasture by agriculturists, but on which 
grass: grows naturally, irrespective of the 
question whether they are agricultural 
lands, in the sense ‘whether they are 
used for agricultural purposes or capa- 
ble of being used for agriculture. Even 
if such lands may not be capable of be- 
ing used for the purposes of agriculture, 
the definition and description in Cl. (b) 
suggests that such lands must be held 
to be lands for the purposes of ceiling. 
Now;-an agricultural activity 
economic activity and such activity will 
be brought to bear if it would be profi- 
lable with respect to any piece of land. 
If the land on which grass grows natural- 
ly, is capable of being used as agricul- 
tural land, it is obvious that it will come 
within the first part of the definition. 
Clause (b) however is attracted to lands 





finition, therefore, extends 
first part of the section, Such land 
though not capable of being used for 
agriculture nor used for agriculture is 


beyond the 


These would be over and above the two 
clher categories of such grass lands 
namely pasture lands and land capable 
of being used for agriculture. Even such 
land-is sought to be included in the de- 
finition of land for the purposes of the 
Ceiling Act. 





14. Mr. Deo contended that 1 acre and 
38 gunthas of land from out of Survey 
Nos. 588, 591, 50 and 51 was such kind 
of land. It appears that there is no dis- 
pute that 1 acre and 38 gunthas from 
out of these lands has been described as 
‘Fotkharab’ in the Revenue Records. As 
to what is exactly meant by Potkharab 
Jand and what class of land at the time 
of survey is classified as Potkharab land, 
is not on record. That may possibly be 
available from the Survey Manual. In 
the rules regarding 


village “ accounts is 


heading ‘land not available for cultiva- 


is an- 


cn which grass grows naturally, The de-- 


still ‘land’ for the purposes of the Act. ` 


Maharashtra Land ` 


Revehue Rules, page 230, an abstract of | 
‘shown under the | 
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ton’. Two classes of lands are shown 
as uncultivable (a) Potkharab and (b) 
rivers and nallas. A` land which is clas- 
sified as Potkharab, is not assessed to 
revenue. As to the manner of assess- 
ment and method, assessment rules are - 
to be found in Survey Manual from 
Rules 90 onwards. In Gupta's commen- 
tary on the Bombay Land Revenue Code 
1879 as it was before the Maharashtra 
Land Revenue Code came into force, 
the term ‘Potkharab’ has been described 
to mean “barren or uncultivable land 
included in an assessed survey number” 
and includes “any land comprised in a 
survey number which for any reason is 
held not likely to be brought under 
cultivation” is included in it Such 
lands also include nallas which may be 
uncultivable and also cover areas which 
become uncultivable though otherwise 
cultivable on account of say existence 
of public path over them. At page 280, 
rules in regard to the classification of 
jand Potkharab under the Bombay Land 
Kevenue Code (former Rule 75) are 
mentioned. The Potkharab land as 
indicated from the Land Revenue Manual 
now in force above, consists of two clas- 
ses of land-uncultivable and cultivable 
but withdrawn and reserved for some 
other purpose. The first kind is the un- 
arable land unfit for cultivation at the 
time when the survey was made, This 
unarability of that portion of land may 
occur, it being rocky, or there being 
deep pits, or water courses scoured out 
ty streams. The other may be occupied 
by reason of a road or recognised foot- 
path or by tank or stream or other such 
public purposes on various grounds also, 


15. It will be seen that the Potkharab 
land is primarily so described from the 
point of view of land revenue. If the land 
is not liable to be brought to economic 
use and for production of wealth, then 
it was considered as not liable to assess~ 
ment. The land may become unpro~ 
ductive and not capable of economic use 
by reasons pertaining to the land like 
in the case of land being rocky, barren, 
or water course scoured out by streams 
and may be not pertaining to the land 
and externally such as passage way on 
a portion of a land for public purposes. 
It cannot be said that such land can be 


brought and used for agriculture. Prima 
facie, therefore, the Potkharab land may 
belong to any of these categories, but 
would essentially be, from the point of | 
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view, of its liability to pay the land re- 
venue and produce wealth. 

16. Reference in this connection may 
be made to the decision reported im 
(1969) 71 Bom LR 540 (Keshaorao Raoji 
v. State of Maharashtra), That was also 
a case under the Cejling Act and the 
question which fell for decision there 
also was as to whether the Potkharab 
land could be treated as land within the 
definition of the word ‘land’ occurring 
in sub-section (16) of Section 2. It was 
observed: 

“Thus, land which is put to any one 

of the uses in clauses. (a)to fe) of Sec- 
tion 2 (16) which is the definition clause, 
will also be included as land which is 
cultivable because it is put to uses an- 
cillary to agricultural occupation of the 
land. But if the use to which any por- 
tion of the land is put is not for agricui- 
tural purposes, then the authority will 
have to decide how far it can be exclud- 
ed,” 
The Court in that case was concerned 
with the village records maintained 
under the Berar Land Revenue Code 
and Berar Land Records containing se- 
veral columns. Column No, 11 of that 
record shows that land which is Pot- 
kharab and it was stated: 

"In this column ig shown 
land which > is described as 
Fotkharab in terms and it is potkharab 
because no crops can be grown in such 
an area, This category of land includes 
ali barren and uncultivable lands like 
mountains, deserts ete. Prima facie, the 
area shown in this column has neces- 
sarily to be excluded in determining the 
ceiling area.” 

It is not necessary to refer 
to another decision relied upon and re- 
ported in AIR 1973 Bom 223, as that de- 
cision does not directly deal with the 
question at hand. It will thus be seen 
that in that case also, it was held that 
barren lands will prima facie have to 
be excluded as Potkharab from compu- 
tation for the purposes of land under 
the Ceiling Act. 

17. In the present case, though the 
contention was urged, it seems that 
the Tribunal took the view that it is not 
shown that even grass does not grow on 
this land, Now, it is difficult to think 
that even on rocky lands, bits of grass 
will not grow. But if bits of grass 
grow upon a large patch of land. itis the 
proportion of the grass which will de- 
termine the character of the land. Mere- 


ly betause, some patches of grass grow - 
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here and there. it would be difficult to 
call land not rocky and barren. The 
definition of the word ‘land’ in the Act, 
must be rationally construed, bearing in 
mind, the object and the purposes ot 
the Act, The Act was brought about 
with a view to impose a ceiling on the 
holding of agricultural lands in the 
State, and also to provide for the distri- 
bution and acquisition of such land which 
is in excess of the ceiling area. Therefore, 
the primary intention of the Act was 
to place a ceiling upon agricultural lands 
which can be held by a person and to 
distribute such excess lands and to ac- 
quire them through the State for distri- 
bution amongst the persons contemplated 
under the Act, The Act is, therefore, 
clearly not meant for the purposes olf 
taking land which is not used, or which 
cannot be used for agriculture. The ob- 
ject also is to ensure “full and efficient 
use of the land for agriculture.”. The de- 
finition, therefore, of the word ‘land’ 
which includes land on which grass 
grows naturally must be so construed 
and interpreted as to mean that the 
bulk of the land and most of the land 
which comes under that description are} 
such lands which can be used ultimately 
for agricultural purposes, and not lands 
where grass grows here and there but 
are otherwise entirely rocky and barren. 
If, therefore, the intention and the object 
of the Act is borne in mind, there wouid 
be less difficulty in the practical applica- 
tion of the definition to a given piece of © 
land, That must, however, depend upon 
the evidence available. In the present 
case, the contention was raised that this 
land is Potkharab. Presumably by that 
it was sought to be conveyed that it is 
not cultivable and cannot be brought to 
any agricultural use including grazing. 
That is a matter which can be decided 
only upon evidence. Such evidence, m 
the circumstancés, does not seem to have 
been led and whatever evidence was led, 


consists of record of rights which prima , — 


facie indicates that the land for the 
purposes of land revenue, was treated a3 
Potkharab and was not liable to be as- 
sessed. Such unassessed lands classified 
as Potkharab may be of two - categories. 
The S. L. D. T. however, excluded that 
land which does not fall within the de- 
scription as stated above on which 
grass grows naturally. _ 

18. In the circumstances, opportunity 
must be given to the petitioner to estab- 
lish his claim to exclusion of Il acre -and 
38 gunthas of land in the first 


Sunvey ..- 
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Number. Since I am remitting this 
matter back to the S. L. D. T. for de- 
termination of that aspect of the matter 
it will also decide the question in respect 
of 17 Gunthas of land in S, No. 591. This 
can be done by adducing such evidence 
as the parties produce and the S.L.D.T. 
can obtain. The Tribunal will also take 
into account whether any land is liable 
to be excluded on account of the Ginn- 
mg Factory in S. No, 239. 


19, That leaves the question as to 
Survey No, 436. It is contended that 
under the Hindu Succession Act, the 
Petitioner’s father Chintaman left behind 
him 10 persons—4 sons. 5 daughters 
and a widow as heirs, It was, therefore, 
claimed that land S. No, 436 was liable 
to be divided amongst these ten heirs. 
If the share of the Petitioner was then 
calculated notionally, it will come to 
one acre and not 2 acres and 28 gunthas. 
The Authorities below did not accept 
this contention on the hasis of the Muta- 
tion Entry No. 1334, by which the land 
was shown to be divided amongst the 
four brothers, i e., the petitioner and 
his three brothers, The Authorities, 
therefore, took the proportionate share 
of the petitioner from S. No. 436 as fall- 
ing to him. Now, it cannot be disputed 
that the petitioner, in the circumstances, 
is entitled to 1/10th share. Mr. Hegde 
for Respondent-State. contended that 
though in the land there were 10 shares, 
tne heirs amongst them by arrangement 
can decide that this land should be divid- 
ed only amongst four brothers and accord- 
ingly such a division was made, The 
share in the land was liable to be taken 
into account. That would be so, But 
merely on the basis of the mutation entry 
which does not show that by reason of 
a voluntary arrangement, such a divi- 
son was made, such a conclusion cannot 
be reached. the S. L. D. T. will also 
enquire into the exact share to which 
_the petitioner is entitled to from 
S. No. 436 and whether by reason of any 
arrangement, this land has been divided 
amongst four brothers only. If that is 
so, then the S. L. D. T. will take into 
account 2 acres and 28 gunthas as be- 
fore, If, however, there are shares more 
than four in the land, then the peti- 
tioner’s share will be determined ac- 
cordingly, Rest of the contentions are 

rejected, 

20. Petition partly 


succeeds and is 


allowed to that extent. No order as io 


Pitambardas Kalyanji v. Dattatraya Krishnali 
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costs, Rule accordingly, Rule discharged 
in the Petition No, 3804 of 1976. 
Petition allowed. 
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Pitambardas Kalyanji Bakotiya, Peti- 
tioner v, Dattatraya Krishnaji, Respon- 
dent. 

SpL Civil Appin. No, 4349 of 1976, 
D/- 6-10-1980. 

(A) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
S. 13 (1) (b) — Permanent structure — 
What is — Must be decided with refer- 
ence to nature and situs of structure, 
mode of annexation, intention of tenant 
and all surrounding circumstances — 
Kitchen platform, held not a permanent 
structure, 

The question as to whether a parti- 
cular construction is a permanent struc- 
ture must be decided with reference to 
the nature and the situs of the structure, 
the mode of annexation, the intention 
of the tenant and all the surrounding 
circumstances. It is not possible to re- 
ject the test of purpose of annexation. 
The fact that the annexation is intended 
for a short duration or that the annexa- 
tion is made for the better enjoyment of 
the demised premises cannot be com- 
pletely overlooked. The mere fact that 
the tenant would always assert that his 
intention is to use the annexation tem- 
porarily $s no answer to hold that 
that intention should be completely 
ruled out. The intention can be gathered 
from the mode and degree of annexation. 
the nature of the structure and the sur- 
rounding circumstances and is not de- 
pendant on the mere assertion or denial 
of interested parties. (Paras 5. 6) 

The test of removability is not the 
conclusive test. If the structure can be 
removed without doing irreparable dam- 
age to the demised premises, then that 
would be certainly one of the circum- 
stances to be considered for deciding the 
auestion of intention. If the obtect and 
purpose of annexation was only for bet- 
ter or more complete enjoyment of the 
demised premises, such a structure can- 
not be treated as a permanent structure. 
It is also necessary to consider in this 
connection whether the structure brings 
about a substantial change in the charac- 
ter of the demised premises. (Para 6) 
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Held, construction of a kitchen plat- 
form with bricks, cement and shahabad 
floor on the wooden plank of the pre- 
mises below was not a permanent struc- 
ture under S. 13 (1) (b) taking into con- 
sideration the measurement of the plat- 
from: 2!/? in height, 3’ in length and 1} 
in breadth, and the fact that the kitchen 
platform was an essential requirement 
of the modern day living. (Para 7) 


(B) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
S. 13 (1) (a) — Eviction for construction 
of kitchen platform causing damage to 
landlord’s building — No intention found 
on part of tenant to cause damage by 
said construction — No patent defect in 
building by which construction was 
liable to cause damage — Construction 
constituting reasonable use of property, 
premises being leased for purpose of re- 
sidence —- Mode and extent of construc- 
tion apparently proper — Held tenant 
could not be evicted under S. 13 (1) (a) 
as the act of construction was that of a. 
reasonable and prudent man. (T. P, Act 
(1882). S. 108 (0)). 


Before a decree of eviction is passed 
under S. 13 (1) (a) it must be establish- 
ed that damage or waste was caused to 
the premises either because of act of 
wilful destruction or negligence of ten- 
ant, It is not every act done by the ten- 
ant which would amount to breach of 
S. 108 (0) of the T. P. Act merely be- 
cause some change Or waste is suffered 
by the premises. An act which a person 
of ordinary prudence using his own pro- 
perty would commit is not waste al- 
though it damages the property. The 
provisions of S. 108 (o) of the T. P. Act 
are not contravened if the premises are 
damaged in the course of reasonable user 
and user is reasonable if it is for a pur- 
pose for which the property was intend- 
ed to be used. The act done by the lessee 
would amount to wilful destruction if it 
is done with the intention or knowledge 
that such user would damage the pro- 
perty. The knowledge could be attributed 
to the lessee provided the defects in the 
property are patent and not latent. In 
either of the cases, the damage or waste 
to the premises could be described as 
voluntary. Neither the fact of the dam- 
age nor the evidence that act of lessee 
has resulted into damage is sufficient to 
warrant a conclusion that S. 108 (0) of 
T. P. Act is breached. but the proof that 
the act which caused the damage was 


Dattatraya Krishnaif Bom. 389 


voluntary is necessary. (1878) 7 ChD8is, ` 
(1880) 5 CPD 507, AIR 1917 Bom 34 and © 


AIR 1956 Mad 54, Rel. on, 


Cases Referred: Chronological Paras 
(1978) 80 Bom LR 586 6 
(1974) Spl. Civil Appln. No, 743 of 1969, 


(Paras 9, 11) ` 


D/- 25-1-1974 (Bom) 6 ` 
(1972) Spl. Civil Appln. No, 121 of 1968, 

D/- 28-1-1972 (Bom) 6 
(1967) 8 Gui LR 665 5 
AIR 1965 Guj 152 5 
AIR 1956 Mad 54 10 
AIR 1917 Bom 34:19 Bom LR 878 10 


(1880) 5 C P D 507: 43 LT 476: 49 LJQB 


809. Manchester Bonded Warehouse ~ 


Co. Ltd. v. Carr 10 
(1878) 7 Ch D 815: 38 LT 281:47 LJ Ch 
267, Saner v. Bilton 10 


K. J. Abhyankar with N. D. Ganga- . 
khedkar and Ajit P. Shah, for Petitioner; 
A. C. Agarwal with Smt, Anita A. Agar- 


wal, for Respondent. 

ORDER :— By this petition filed under 
Article 227 of the Constitution of India, 
the petitioner-tenant is challenging the 
legality of the judgment dated June 29, 
1976 passed by the Joint Judge, 
confirming the decree of eviction dated 
Jan. 30, 1974 passed by the Additional 
Judge of the Small Causes Court at 
Poona. 

2. The respondent is the owner of 
House No, 768, Budhwar Peth. Poona, 
and the residential premises on the 
second floor of this house are let out to 
the petitioner. The landlord is in occupa- 
tion of the first floor, just below the 
premises occupied by the petitioner. 
The landlord instituted suit for recovery 
of possession on Nov. 13, 1972 in the 
Court of Small Causes at Poona under 
S. 13 {1) (a) and (b) of the Bombay Rents. 
Hotel and Lodging House Rates Control 
Act, 1947 (hereinafter referred to as the 
*Act”), The gravamen of the allegation 
made by the landlord is that the peti- 
tioner has constructed a kitchen plat- 
form in the premises let out to him with- 
out prior permission of the respondent, 
given in writing. and such construction 
has resulted into damage or waste to the 
building. It is not in dispute that the 
petitioner has constructed a kitchen 
platform admeasuring 2's’ in height, 3 
in length and 14’ in breadth in the demis- 
ed premises. The respondent claims that 
due to the weight of the kitchen plat- 
form, the patai (wooden plank) of the 
premises below the platform fell down 
in the last week of October 1972, It is 


Poona, ° 
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` also claimed that Shahabad pavement of 
the ceiling in the premises of the land- 
_ lord. was also damaged to some extent. 


3. The suit was resisted by the peti- 
tioner, inter alia, claiming that the 
- kitchen: platform was constructed 6 to 7 
years prior to the institution of the suit. 
- The petitioner admitted that no written 
consent was obtained prior to the con- 
struction, but submitted that the con- 
struction of the kitchen platform does 
not amount to a permanent structure 
attracting the provisions of S. 13 (1) (b) 
- of the Act. The petitioner denied that 
the .patai gave way due to the weight of 
the ota, but claimed that the water from 
the Mori near the platform used to leak 
and that has resulted into the patai giv- 
ing way. On these pleadings, the parties 
went to the trial and the trial Court, 
after recording the evidence, came to the 
“conclusion that the construction of the 
kitchen platform is not a permanent 
structure and the landlord would not be 
entitled to a decree of eviction on that 
ground. The trial Court held that the 
claim of the petitioner that the patai feil 
down because of the water leaking 
through the mori is false and the con- 
struction of the kitchen platform did 
result into damage in the plaintiff’s pro- 
perty and the respondent is entitled to 
decree of eviction on that count. In 
appeal carried before the District Court, 
Poona, the learned Joint Judge confirmed 
the decree of eviction both on the ground 
that the construction of kitchen plat- 
form amounts to the erection of a per- 
manent structure and such construction 
was an act contrary to the provisions of 
cl. (a) of S. 108 of the T. P. Act. 1882. 
The judgments of the two Courts below 
are under challenge in this petition. 


4. Shri Abhyankar, the learned coun- 
sel appearing in support of the petition, 
‘submitted that the view taken by the 
lower appellate Court that the construc- 
tiott of kitchen platform amounts to erec- 
tion of a permanent structure is en- 
tirely incorrect. Section 13 (1) (b) of the 
' Act provides that a landlord shall be en- 
titled to recover possession if the Court 
is satisfied that the tenant has without 
the landlord’s consent, given in writing, 


- erected on the premises any permanent 


structure. It is not in dispute that the 
tenant had not secured prior consent in 
writing before constructing the kitchen. 
`: platform. The question which arises for 
' determination is whether the construc- 
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tion of the kitchen platform amounts 
to a permanent structure. The question 
whether the structure is of a permanent 
character or not must depend upon the 
facts of every case. There can be no 
rigid or hard and fast rule or formula 
defining a permanent structure. but there 
are certain factors which are required to 
be taken into consideration to determine 
whether a structure is of a permanent 
character. The nature of the structure 
and the purpose of annexation of the 
intention of the party in putting up the 
structure are two important factors to be 
considered to answer the issue, 


5. Shri Agarwal, the learned counsel 
appearing On behalf of the landlord, in- 
vited my attention to the decision of the 
Gujarat High Court in the case of 


Khureshi Ibrahim Ahmed v. Ahmed 
Haji Khanmahomad Teported in 
AIR 1965 Gui 152. The Guja- 


rat High Court observed that the Legis- 
lature has provided an objective test in 
using’ the expression ‘permanent struc- 
ture” and, therefore, what is relevant to 
be considered is only the nature of the 
structure and the nature of material 
used and the manner in which the struc- 
ture is erected. The Gujarat High Court 
observed that the intention of the tenant 
in putting up a structure is wholly ir- 
relevant. In my judgment, it is not possi- 
ble to reject the test.of purpose of an- 
nexation. The fact that the annexation 
is intended for a short duration or that 


_ the annexation is made for the better en- 


joyment of the. demised premises can- 
not be completely overlooked. The mere 
fact that the tenant would always as- 
sert that his intention is to use the an- 
nexation temporarily is no answer to 
hold that that intention should be com- 
pletely ruled out. The intention can be 
gathered from the mode and decree of 
annexation, the nature of the structure 
and the surrounding circumstances and 
is not dependant on the mere assertion 
or denial of interested parties. The Guia- 
rat High Court in a later decision in the 
case of Patel Ishwarbhai Lallubhai v. 
Patel Parshottam Ranchhodbhai report- 
ed in (1967) 8 Gui LR 665 has explained 
the earlier decision and has applied the 
test’ of intention to determine the charac- 
ter of the structure. 


6. Shri Abhyankar placed reliance 
upon the decision of this Court in the 
case of Dharsibhai Panachand Shah v. 
Smt, Samaratbai Lalchand Shah - réport- 
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ed in (1978) 80 Bom LR 586. The judg- 
ment did take the view that the con- 
struction of a kitchen platform could 
never in law be considered as a perman- 
ent structure. Shri Abhyankar also plac- 
ed reliance on some unreported decisions 
of this Court in support of his contention 
that the construction of a kitchen plat- 
- form would not amount to an erection 
of a permanent structure. The first deci- 
sion is dated January 25/28, 1972 de- 
livered by Shri Justice Malvankar in 
Spl. Civil Appin. No. 121 of 1968. The 
learned Judge took the view ‘that the 
construction of a kitchen platform 
is not permanent structure. The deci- 
sion in Spl. Civil Appln. No. 743 of 1969 
decided on January 25, 1974 also takes 
the identical view. ` In my judgment, the 
question as to whether a particular: con- 
struction is a permanent structure must 
be decided with reference to the nature 
and the situs of the structure, the mode 
of annexation, the intention of the ten- 
ant and all the surrounding circumstan- 
ces. The test of removability is not the 
conclusive test. If the structure can be 
removed without doing irreparable 
damage to the demised premises, then 
ithat would be certainly one of the cir- 
cumstance to be considered for deciding 
the question of intention. If the obiect 
and purpose of annexation was only for 
better or more complete enjoyment of 
the demised premises, such a structure 
cannot be treated as a permanent -struc- 
ture. It is also necessary to consider in 
this connection whether the structure 
brings about a substantial change in 
the character of the demised premises, 
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7. In the present case, Shri Agarwal 
submits that the construction is made in 
brick. cement and sand and the top of 
the platform is of Shahabad floor. Tak- 
ing into consideration the measurement 
of the platform and the fact that 
the kitchen platform is an essential re- 
quirement of the modern day living, in 
my judgment, the construction of ‘a 
kitchen platform cannot be held to be 
a permanent structure to attract the 
provisions of Section 13 (1) (b) of the 
Act. In this connection, it must 
noted that other tenants in the premises 
and the landlord also have erected 
kitchen platform in their respective 
premises. In my judgment, the trial 
Court was right in relying upon the 
judgment of this Court and holding 
that the construction of a kitchen plat- 


he” 
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form is not a permanent structure.within 
the meaning of Section 13(1) (b) of the 
Act, and the lower appellate Court was 
clearly in error in reversing the finding 
of the trial Court. 


8. Shri Abhyankar then ‘submitted ` 
that the two Courts below were inerror ; 
in passing the decree of eviction against 
the tenant on the ground that the ten- 
ant has committed an act contrary. to 
the provisions of clause (0) of Sec. 108 
of the Transfer of Property Act, 1882. 
Section 13 (1) (a) of the Act provides 
that if the tenant commits an act con- 
trary to the provisions of clause (0) of 
Section 108 of the T. P. Act, 1882. then 
the landlord shall be entitled to recover 
possession. Section 108 of the T. P. Act 
defines rights and liabilities of the 
lessor and lessee and Section 108 . (o) 
provides: 

“that the lessee may use the property 
and its products (if any) as a- per- 
son of -ordinary prudence would 
use them if they were his own: but- he 
must not use, or permit another to use, 
the property for a purpose other than 


. that for which it was leased, or fell or 


sell timber, or pull down or damage the 


‘buildings belonging tothe lessor or work 


mines or quarries not open when the 
lease was granted, or commit any other 
act which is destructive or permanently 
injurious thereto.” 

The sub-section demands that the lessee 
must use the property as a person of 
ordinary prudence and shall not commit 
any act which should damage or cause 
waste to the building of the lessor. -The 
sub-section confers an obliga- 
tion on the lessee not `` to 
commit any voluntary acts which would 
result into damage or waste of the pro- 
perty. In this connection a reference 
can be usefully made to a nassage from 
Halsbury’s Laws of England, Second 
Edition, Vol. 20, page 196: 


“213. Waste is either voluntary or per- 
missive. Voluntary waste implies the 
‘doing of some act which tends to the 
destruction of the premises. as by pull- 
ing down houses, Or removing fixtures; 
or to the changing of their nature, as 
the conversion of pasture land into 
arable, or pulling down buildings ‘and 
erecting new buildings, even though of 
greater value. Permissive waste implies 
an omission whereby damage results to 
the premises, where, for instance, houses 
are suffered to fall into decay, < - 4 


392 Bom, - 


But to constitute voluntary waste by 
destruction of the premises, the destruc- 
tion must be wilful or negligent it is 
not waste if the premises are destroyed 
in the course of reasonable user, and any 
user is reasonable if it is for a purpose 
for which the property was intended to 
be used. and if the mode and extent of 
the user is apparently proper, having 
regard to the nature of the property and 
what the tenant knows of it, and, in 
the case of business premises, to what, 
as an Ordinary businessman, he ought 
to know of it.” 


Woodfall on Landlord and Tenant also 
cites the same passage with approval in 
connection with the liability for waste, 


§. Shri Abhyankar submits that be- 
fore the. liability arises under Section 13 
(1) (a) of the Act, it must be established 
that the tenant has committed a volun- 
tary act which has resulted into damage 
or waste of the property. The voluntary 
act may be either wilful or negligent 
action on the part of the lessee. Shri 
Abhyankar submits that in the present 
case, it is not the case of the landlord 
that the kitchen platform was erected 
with an intention to cause damage to 
the premises of the landlord. Shri Ab- 
hvankar did not dispute the concurrent 
finding of facts recorded by the two 
Courts below that the act of tenant in 
constructing kitchen platform has re- 
sulted into damage to the property. Shri 
Abhyankar submits that no decree of 
eviction can be passed against the ten- 
ant unless it is established that the ac- 
tion of the tenant was not of a reason- 
able and prudent man or the tenant has 
done the act in spite of the knowledge 
that such act would result into damage 
or waste of the property. The submis- 
sion of Shri Abhyankar is of considera- 
ble merit. It is not every act done by 
the tenant which would amount to 
breach of Section 108 (o) of the Trans- 
fer of Property Act merely because 
some change or waste is suffered by the 
premises. An act which a person of 
ordinary prudence using his own pro- 
nerty would commit is not waste al- 
though it damages the property. The 
act of the lessee is reasonable provided 
it is for the purpose for which the pro- 
perty was intended to be used. The 
premises are leased for the purpose of 
residence and a kitchen platform is 
erected for the better enioyment of the 
estate. The mere fact that such act has 
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resulted into some damage to the build- 
ing would not entitle the lessor to com- 
plain that provisions of Section 108 (o) 
of the Act are contravened. It must fur- 
ther be established that the act of the 
tenant was not that of a reasonable and 
prudent man. 


10. In this connection, Shri Abhyan- 
kar invited my attention to a decision 
in the case of Saner v. Bilton reported 
in (1878) 7 Ch. D. 815. It was held in 
that case that an injury to or the de- 
struction. of demised premises, resulting 
from the use of them by the tenant ina 
reasonable and proper manner, having 
regard tothe class of tenement to which 
they belong, is not waste. A warehouse 
was leased for storing grain. After 
some duration. a beam which supported 
one of the floors gave way and ultima- 
tely the external walls sank and bulged 
outwards, and the lessor was required 
to spend a large sum in repairing the 
premises. In an action by the lessor to 
recover from the lessee what he had ex- 
pended, it was held that the lessee had 
not been guilty of waste, on the princi- 
ple that the use by the lessee was rea- 
sonable and proper having regard to the 
class of tenement. The decision of the 
Chancery Division was followed in a 
latter decision in the case of the Man- 
chester Bonded Warehouse Co. Ltd. v. 
Carr, reported in (1880) 5 CPD 507 by 
the Judges of the Common Pleas Divi- 
sion. In that case, the plaintiffs de- 
mised to the defendant certain floors in 
a warehouse for 7 years and the lessee 
covenanted to repair, maintain, and keep 
the inside of the premises in good and 


tenantable repair and condition. The 
defendant-lessee sublet some of the 
floors without the written consent of 


the plaintiffs. The sub-lessees put a 
quantity of floor into one of the upper 
storeys and, in fact. overloaded it. in 
consequence of which, the whole build- 
ing fell. The plaintiffs rebuilt it and 
lodged a claim against the defendant for 
damages occasioned by the fall. The 
defendant disputed the liability and 
Lord Coleridge. Chief Justice. while 
dealing with that question observed as 
follows: 


“Fourthly— We have to consider whe- 
ther the defendant is liable for the fall 
of the building. This covenant to repair 
the demised premises clearly is not ex- 
tensive enough to render him Hable to 
rebuild the whole warehouse: but it 


t 
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was contended that as he or his under- 
tenants in fact overloaded the building 
and caused its fall, he is liable to re- 
build it, although there may be no ex- 
press covenant on his part binding him 
so to do. It was contended that he was 
liable for waste and destruction, and ıt 
was argued that whenever a tenant ac- 
tually destroys the property demised he 
must restore it or compensate his land- 
lord for its loss, unless, of course, in 
cases where destruction is contemplated, 
as in mines and quarries. We have no 
doubt that this contention is well found- 
ed where the destruction is wilful or 
negligent; but there is no authority to 
show that it applies to destruction by 
using the property demised in what was 
apparently a reasonable and proper man- 
ner, having regard to its character and 
to the purposes for which it was intend- 
ed to be used. On the other hand, this 
very question had to be considered by 
Mr. Justice Fry in Saner v. Bilton, and 
he came to the conclusion that in such 
a case the tenant was not liable for the 
destruction of the property. The ques- 
tion in these cases is whether it is the 
tenant's duty to ascertain what he can 
do with safety to the property, or whe- 
ther he is not entitled to assume that it 
is fit to be used for the purposes for 
which it is let and for which it is ap- 
parently fit, We are of opinion that the 
latter isthe true view, and that,in the 
absence of an express agreement to 
that effect, a tenant is not liable for the 
destruction of the property let to himif 
such destruction is in fact due to noth- 
ing more than a reasonable use of the 
property, and any use of it is in our 
opinion reasonable provided it is for a 
purpose for which the property was in- 


tended to be used. and provided the 
mode and extent of the user was aw 
parently proper, having regard to the 


nature of the property and to what 
the tenant knew of it and to what as an 
ordinary businessman he ought to have 


known of it. To hold a tenant liable 
for the destruction of the property by 
its reasonable use as above explained, 
would be to hold him liable for latent 
faults and defects in the property de- 
mised. We are of opinion that he is not 
liable for such faults and defects, in the 
absence of some express agreement on 
his part imposing such Mability upon 
him.” 
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The two decisions of the English Courts 
were approved by Mr. Justice Beaman 
in a judgment in the case of Doongersey 
Lakhmidas v. Keshavii Meghaji & Co. 
reported in (1917) 19 Bom LR 878: (AIR 
1917 Bom 34). In the case before Mr, 
Justice Beaman, a godown was let out 
and the lessees stacked rice bags against 
its four walls and out of the four doors 
of the godown in the northern wall only 
one at each end could be opened while 
the other two doors could not be opened 
as the rice bags were stacked right 
against the said doors. By reason of 
such excessive and improper storage and 
on account of the weight of the rice 
bags, the southern wall of the godown 
gave way and fell along with some rice 
bags on and against the wall of the 
neighbouring godown, The plaintiffs car- 
ried out the repairs and then instituted 
claim against the defendants for dam- 
ages. Mr. Justice Beaman while dismiss- 
ing the suit, observed that in order to 
succeed the plaintiff must satisfy the 
Court that the defendant has committed 
voluntary waste, that is to say. he has 
not used the demised premises in a fair, 
reasonable and tenantable wav. The 
learned Judge approved the observations 
made in the two English cases noted 
hereinabove. The principle laid down by 
these three cases is also approved by the 
Madras High Court in the case of 
P. Damodaram v. K. Loganatha Chet- 
tiar reported in AIR 1956 Mad 54, 


11. From these decisions, it is clear 
that before decree of eviction is passed 
under S. 13 (1) (a) of the Act, it must be 
established that damage or waste was 
caused to the premises either because 
of act of wilful destruction or negligence 
of tenant. The provisions of S. 108 (o) 
of the T. P. Act are not contravened if 
the premises are damaged in the course 
of reasonable user and user is reasonable 
if it is for a purpose for which the pro- 
perty was intended to be used. The act 
done by the lessee would amount to wil- 
ful destruction if it is done with the in- 
tention of knowledge that such user 
would damage’ the property. The know- 
ledge could be attributed to the lessee 
provided the defects in the property are 
patent and not latent. In either of the 
cases, the damage or waste to the pre- 
mises could be described as  voluntarv. 
Neither the fact of the damage 
nor the evidence that act of les- 
see has resulted into damage is sufficient 
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sto warrant a conclusion that S. 108 (o) 
of Transfer of Property Act is breached. 
but the proof that the act which caused 
the damage was voluntary is necessary. 


12. Applying the test to the facts of 
. the case in hand, it is obvious that de- 
cree of eviction under S. 13 (1) (a) of 
. the Act cannot be sustained. The tenant 
has not constructed kitchen platform 
with an intention to cause damage to the 
demised premises or the other part of 
the building. Shri Agarwal submits that 
the damage was voluntary because the 
tenant was conscious that the building 
was Old and the floor could not stand 
the load of construction. It is true, the 
building is old but there is nothing to 
hold that there was any defect in the 
flooring or the tenant was aware of the 
same. The knowledge that construction 
of Kitchen platform would cause dam- 
age can be attributed to the petitioner 
provided the defect in the building was 
patent and could be seen with naked 
eye, The construction made by the peti- 
tioner was a reasOnable use of the pro- 
perty, the premises being leased for the 
purpose of residence. The mode and ex- 
tent of the construction was apparently 
proper and, therefore. the action of the 
petitioner was not that of an unreason- 
able and imprudent man. The submission 
of Shri Agarwal that the consequences 
flowing from the act of the tenant are 
conclusive to determine whether the 
provisions of S. 108 (o) of the T. P. Act 
are contravened. cannot be accepted. In 
- my judgment, both the Courts below 
were in error in holding that the provi- 
sions of S. 13 (1) (a) of the Act were at- 
tracted and the petitioner is liable to be 
evicted. 


13. Accordingly. the petition succeeds 
and the ruleismade absolute and the de- 
cree passed by the Joint Judge. Poona, on 
June 29, 1976 and that by the Additional 
Judge. Small Cause Court at Poona on 
Jan. 30, 1974 are set aside as far as the 
claim for recovery of possession is con- 
cerned. In the circumstances of the case, 
there will be no order as to costs. 


mm 


` ry Petition allowed. 
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Vasant Ambadas Pandit, Appellant v. 


Bombay Municipal Corporation and 
others, Respondents. 
First Appeal No. 170 of 1981, D/- 


6-4-1981. 

Bombay Municipal Corporation Act (3 
of 1888), S. 527 — Suit against Corpora- 
tion without notice under S. 527 — 
Waiver of notice by Corporation — Court 
gets jurisdiction to try suit, (Civil P. C. 
(1908), Ss. 9, 80; O. 6, R. 6; O. 7. R. 11). 

No suit can be instituted without ser- 
vice of notice if such service of notice is 
required statutorily as a condition pre- 
cedent. The giving of the notice is a 
condition precedent to the exercise of 
jurisdiction. But, this being a mere pro- 
cedural requirement, the same does not 
go to the root of jurisdiction in a true 
‘sense of the term. The same is capable 
of being waived by the defendants ` and 
on such waiver. the Court gets jurisdic- 
tion to entertain and try the suit. The 
plea of waiver can always be tried by 
the Civil Court. In factitis not suggest- 
ed who else can try. The question whe- 
ther, in fact, there is waiver 
or not would Necessarily depend on facts 
of each case, and is liable to be tried by 
the same Court if raised. AIR 1964 SC 
1300, ATR 1947 PC 197. Rel. on. AIR 1975 


Bom 13, Explained. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1975 Bom 13 3, 4, 5. 8 


(1975) A. O. No, 92 of 1975, D/- 7-4-1975 

(Bom) 2 
AIR 1964 SC 1300 6. 7 
AIR 1947 PC 197: 1947 All LJ 576 6. 7 

K. D. Shah and Mrs. U. K. Shah, for 
Appellant; R. L. Dalal, K. K. Singhvi 
and S. D. Gavaskar with Mrs. M. V. 
Shetty, P. B. Karhadkar and N. V. 
Kamat. for Respondents. 

DESHPANDE, C. J.:— This refer- 
ence to the Full Bench arises out of a 
suit instituted by the plaintiff on Ist 
July, 1970 in the Bombay City Civil 
Court. The plaintif instituted Suit 
(No. 4816 of 1970) against the Bombay 
Municipal Corporation. The suit is for a 
declaration that the notice of the Cor- 
poration, defendant No. 1, under Sec- 
tion 351 of the Act dated 29th March,’ 
1969 was illegal, void. bad in law and 
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unenforceable. The suit is also for an in- 
junction restraining respondent No. 1 
from enforcing the said notice dated 29th 
March, 1969. At a later stage, the land- 
lords of the suit premises also were im- 
pleaded as defendants at their request. 
Defendant No. 1 filed its written state- 
ment on 14th August, 1970. In para- 
graph 1 of the written statement. de- 
fendant No. 1 raised a plea that the suit 
is bad for want of statutory notice under 
Section 527 of the Bombay Municipal 
Corporation Act, 1888, (hereinafter re- 
ferred to as “the Act’). In spite tnis 
plea being raised in paragraph 1. defend- 
ant No. 1 waived the said objection say- 
ing that: “However, in order to avoid 
delay these defendants are advised to 
waive the objection as regards the want 
of a statutorv notice”. Interim injunc- 
tion was granted in due course, 


2. The suit appears to have come up 
for direction before the learned Princi- 
pal Judge on 4th February, 1981. The 
learned Principal Judge thought that ıt 
was a clear case where the plaint was 
liable to he rejected for want of juris- 
diction as previous statutory notice re- 
quired under Section 527 of the Act was 
not served by the plaintiff on defendant 
No. 1. In support of this view of his, the 
learned Principal Judge relied on a judg- 
ment of this Court dated 7th April, 1975 
in A. O. No, 92 of 1975 (decided by Shah, 
J.). The learned Principal Judge also re- 
lied on paragraph 1 of the written state- 
ment to hold that such an objection 1s 
raised by defendant No. 1. In accordance 
with this view. the learned Principal 
Judge rejected the plaint under Order 7, 

_ Rule 11 of the Code of Civil Procedure 
and vacated the injunction granted 
earlier on Ist July, 1970. 


3. The plaintiff preferred an appeal 
against the said order of the learned 
Principal Judge being First Appeal 
No. 170 of 1981. When the matter came 
up before the learned single Judge of 
this Court (Sawant J.) for admission. re- 
spondent No. 1 Corporation also appear- 
ed to oppose the admission of the said 
appeal. The appellant relied on waiver 
of the obfection as to want of statutory 
notice under Section 527 of the Act re- 
corded by the defendant No. 1 in para- 
graph 1 of the written statement itself, 
The learned Advocate for the respondent 
No. 1 contended that the Court could 
have no jurisdiction even Yo consider 
the question of waiver where the suit is 
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found to have been imstituted without 
Serving notice as contemplated under 
Section 527 of the Act. In support of this 
contention, the learned Advocate for re- 
spondent No. 1 relied on a Division 
Bench judgment of this Court in the case 
of Ebrahimbhai v. State, (AIR 1975 Bom 
13). The learned single Judge thought 
that certain observations in the said 
judgment are capable of conflicting 
interpretations. Hence he referred the 
matter to Full Bench by his order dated 
6th March, 1981, 


4. Mr. Shah, the learned Advocate 
for the appellant, contends that not- 
withstanding the obiection as to want of 
notice required under Section 527 of the 
Act being raised by respondent No. 1, re- 
Spondent No. 1 has expressly waived 
the said objection. Mr. Shah, therefore. 
contends that it was not competent for 
the learned principal Judge reiect the 
plaint on the ground of want of compli- 
ance with Section 527 of the Act. It is 
true that the order of the learned Princi- 
pal Judge does not give any indication if 
his attention was drawn to. this part of 
paragraph 1 of the written statement. 
The part of the written statement. relied 
on by Mr. Shah and quoted by us above 
clearly operates as a waiver. Indeed. the 
waiver is express aNd unambiguous and, 
in our Opinion, does not admit of any 
doubt or controversy. Mr. Shah relied on 
Several judgments of the Supreme Court, 
Privy Council and this Court in Ebra- 
himbhai’s case itself in support of his 
contention that objection for want of 
service Of a statutory notice can always 
be waived and the Court has to take 
notice of it and proceed to trv the suit 
on merits, if objection to jurisdiction is 
found to have been so waived. He sub- 
mits that there is nothing in the iudg- 
ment of Ebrahimbhai’s case to suggest 
that the question whether such an objec- 
tion is waived or not cannot be enter- 
tained and tried by the civil court before 
whom the suit is instituted and even 
after such waiver the court still ` ceases 
to have jurisdiction to entertain the suit 
and decide the same on merits. This con- 
tention of Mr. Shah appears to us to be 
well founded. 


5. Mr. Dalal. the learned Advocate, 
for respondent No. 1, relied on para- 
graph 10 of the judgment in Ebrahim- 
bhai’s case, (AIR 1975 Bom 13) to sug- 
gest that, on suit being found to have 
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been instituted without complying with 
the statutory notice, the plea of waiver 
cannot be entertained. Now. it is true 
that, read, in isolation a few observa- 
tions in paragraph 10 can give rise to 
some such impression. It was a suit 
against Government. and was instituted 
before the expiry of the period of the 
statutory notice of two months required 
under Section 80 of the Code of Civil 
Procedure. Paragraph 10 opens with an 
observation that the question of waiver 
in that case does not arise “In the true 
sense Of the term”. The only basis of the 
plea was the obiection to premature 
filing of the suit before the expiry of the 
two months’ period. was raised in the 
written statement, filed after ten months 
of the service of summons on the de- 
fendants. This point was discussed ex- 
haustively in paragraphs 7 to 9 earlier 
and was overruled relying on the Sup- 
reme Court and Privy Council cases. 
The words “in the true sense of the 
term” must be understood in this con- 
text, i 


6. Mr. Dalal, however. strongly re- 
lied`on the following passage in this 
paragraph at page 20: 

Marei There does not seem to be any 

power of jurisdiction in the Court to 
entertain such a suit. To that extent, the 
matter clearly relates to the jurisdiction 
of the Court to entertain the suit, and in 
such a case the question of waiver either 
by the State Government or by the pub- 
lic officer cannot arise.” 
As observed earlier, those observations 
may support Mr. Dalal if read in isola- 
tion. But the very fact that the learned 
Judges exhaustively dealt with this point 
of waiver and rejected on merits in 
paragraphs 7 and 9 militates against 
their having so intended to hold. But. 
earlier observations in paragraph 8 are 
unambiguous. They observed as fol- 
lows: 

MY ales There is no doubt that even 
though the provisions of Section 80 are 
mandatory, the provisions are made for 
the benefit of the party, namely. the 
State or the public officer, as the case 
may be, and in a given case it is Open to 
the party for whose benefit the provi- 
tion has been made to waive the compli- 
ance with the requirements of such a 
provision.” i 
Reference to a passage from “Craies on 
Statute Law”. 6th Edition. page 269 and 
the iudgment of the Supreme Court in 
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Dhirendra Nath v. Sudhir Chandra, (AIR 
1964 SC 1300) and later reference to the 
judgment of the Privy Council in Vel- 
leyan Chettiar v. Government of the 
Province of Madras, (AIR 1947 PC 197) 
are clear and unambiguous indications of 
what the learned Judge intended to lay 
down. 


7. The following passage from the 
judgment of the Supreme Court in Dhi- 
rendra Nath’s case can be said to be 
conclusive of the controversy (at p. 1304): 


“The Judicial Committee in AIR 1947 
PC 197 at p 199 pointed out that there 
was no inconsistency between the pro- 
positions that the provisions of Section 80 
of the Code of Civil Procedure were 
mandatory and must be enforced by the 
court and that they might be waived by 
the authority for whose benefit they 
were provided. In that case the Judicial 
Committee held that Section 80 of the 
Code of Civil Procedure was explicit and 
mandatory: but still it held that it could 
be waived by the authority for whose 
benefit that was provided.” 


8. We have, therefore. no hesitation 
in holding that the construction placed 
by the learned Advocate for the defend- 
ants on paragraph 10 of the said Divi- 
sion Bench judgmént in Ebrahimbhai’s 
case (AIR 1975 Bom 13) is clearly in- 
correct and contrary to the clear and 
unambiguous observations in earlier 
paragraphs 8 and 9 of the said judgment. 
In our opinion, the true legal position 
in this behalf is that no suit can be in- 
stituted without service of the notice if 
such service of the notice 
ł required’ statutorily as a con- 
dition precedent. The giving of the 
notice is a condition precedent to the 
exercise of jurisdiction. But, this being 
a mere procedural requirement, the same 
does not go to the root of jurisdiction in 
a true sense of the term. The same is 
capable of being waived by the defend- 
ants and on such waiver, the Court gets 
jurisdiction to entertain and try the suit. 
The plea of waiver can always be tried 
by the civil court. In fact, it is not sug- 
gested who else can try. The question 
whether, in fact. there is waiver or not 
would necessarily depend on facts of 


- each case, and is liable to be tried by the 


same Court if raised. 


9. There is hardly anything more to 
decide in the. First Appeal in the pre- 
sent case, once it is held that respondent 
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No. 1 can waive its objection as to the 
want of notice under Section 527 of the 
Act. We have quoted above a passage 
from paragraph 1 of the written state- 
ment, and, in our opinion, it clearly 
operates as waiver as to the obiection 
for want of service of notice under Sec- 
tion 527 of the Act. The Court thus gets 
jurisdiction to entertain and try the sult, 
the objection as to the want of notice 
being thus waived by respondent No. 1. 
The rejection of the plaint, therefore, by 
the learned Principal Judge appears to 
us to be incorrect. 


10. We accordingly allow the appeal, 
set aside the impugned order of the 
learned Principal Judge and remand the 
case back to the Bombay City Civil 
Court for disposal according to law. 
Costs, Costs in the cause. 

Appeal allowed. 
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Central Bank of India, Plaintif v. 
New India Assurance Co, Ltd, De- 
fendant, 

Suit No. 122 of 1976, D/- 14-2-1980. 


(A) Interpretation of Statutes — Ex- 
pression “claim” — Interpretation of. 

In the instant case Insurance Company 
had agreed to pay and make good all 
losses that have been sustained by the 
insured Bank by dishonest and criminal 
act of its employee and discovered dur- 
ring the period covered by policy. The 
policy was issued on condition that the 
insured should give immediate written 
notice to the company of any loss to- 
gether with all particulars for the pur- 
pose of indemnification. The excess 
clause treated the insured as co-insurer in 
respect of each and every claim to the 
extent of 25% subject to the minimum 
excess of Rs. 25,000/-. In other words, 
the insured had agreed to make no claim 
in respect of the loss below Rs. 25.000/-. 
The policy further provided that total 
liability of company in respect of any 
one casualty or event was limited to 
Rs. twenty lakhs only and liability in no 
case to exceed Rs. forty lakhs for losses 
discovered during the entire period 
covered by policy. The Excess clause or 
endorsement (c) referred to each and 
every claim under clause 4 and clause 4 
related to loss of money due to dishonest 
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or criminal act of employee, and there- 
fore it is necessary to find out when loss 
is sustained by the Bank Under Sec- 
tion 23 of Indian Penal Code a person is 
said to lose wrongfully when such person 
is wrongfully kept out of property or 
deprived of property, and wrongful loss 
is the loss by unlawful means of pro- 
perty to which the person losing it is 
legally entitled. In the present case, on 
each occasion the employee of the Bank 
has drawn a cheque on the Home Sav- 
ings account, distinct and separate act of 
fraud was committed. Each act of fraud 
caused wrongful loss to the Bank and in 
respect of each of such loss the Bank 
was entitled to make claim against the 
Company. The loss was sustained or suf- 
tered by the Bank as soon as the fraudu- 
lent act was over, and the fact of loss 
forthwith gives rise to a claim. 


The policy enabled the insured to 
make a claim on discovery of loss but 
that only meant that making or lodging 
of claim $ postponed till the date of dis- 
covery. A right to make the claim would’ 
accrue as soon as loss is suffered but its 
enforcement would be available only on 
the discovery. The employee committed 
several acts of fraud and defalcation and 
each such separate act caused loss and 
gave distinct and separate cause of ac- 
tion to the Bank. Though all these acts 
of defalcation were discovered On one 
day the fact of discovery on one day 
would not enable the Bank to claim that 
several acts of defalcation constitute one 
single or composite loss. On the question 
of interpretation of the word ‘claim’, 


Held that the plain object of the ex- 
cess clause was to exempt the Insurance 
Company from the liability to pay small 
claims which the Bank had to bear it- 
self. The word, ’claim’ in this clause 
means the occurrence of a state of facts 
which justifies a claim on insurer and 
does not mean the assertion of a claim 
on the company. In other words, the 
operation of the Excess Clause is deter- 
mined by the facts which give rise to 
claim and not by the form in which the 
claim is asserted. As such the Bank 
would be liable to be considered as co- 
insurer to the extent of 25% subiect to 
minimum excess of Rs. 25,000/- in re- 
spect of each loss sustained by such act 
of defalcation by its employee, and it 
would not be permissible to aggregate 
the total loss for working out of Excess 
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Clause. Case law discussed. 
(Paras 12, 13. 16 and 18) 
(B) Words and Phrases — Doctrine of 
subrogation — Is applicable to co-insurer 
also.. 


The insurance law recognises the doc- 
trine of subrogation. Subrogation is pri- 
marily concerned with the legal rights 
of the assured against third parties but 
by virtue of doctrine of subrogation the 
insurer can also recover from the assur- 
ed the value of any benefits received by 
him incidental to the loss. Any sums re- 
ceived by the assured and which dimini- 
shes his loss must be held by him on 
trust for his insurer, who has an equit- 
able proprietary interest in such sums. 
The doctrine of subrogation is applied to 
all the insurers including the assured 
himself if he is his own insurer for part 
of the loss. In other words, the doctrine 
is attracted and applicable to co-insurers. 
In cases where the insured’s interest is 
fully covered, the insured cannot be 
compelled to hand over anything he may 
recover to the issurer, until he has been 
fully indemnified for his loss, but in 
cases of partial insurance however, the 
rule has no application. In contracts of 
marine insurance and in respect of poli- 
cies which contain an Average or Excess 
clause, the assured is always deemed to 
be his own insurer. In such cases. the 
insured is not entitled to keen whatever 
he recovers from third parties until hé 
has received a full indemnity and the 
insurer is not prevented from claiming 
the share of the proceeds. 1907 PD 216, 
Rel. on. (Para 21) 


Cases Referred: Chronological Paras 


(1980) 2 Liovd’s Rev. 241. Australia and 


New Zealand Bank Ltd. v. Colonial 
and Eagle Wharves, Boag (Third 
Party) 16 


(1956) 3 All ER 821: (1957) 1 WLR 45, 
West Wake Price & Co. v. Ching 15 
(1938) 2 All ER 199: 158 LT 342: 54 TLR 
631, Philadelphia National Bank v. 
Price 17 
(1920) 2 KB 537:123 LT 248:36 TLR 
423, Pennsylvania Company for Insur- 
ance on Lives and Granting Annuities 


v. Mumford 13 
1907 PD 216:97 LT 625:23 TLR 420, 
The Commonwealth 23 


17 LI L Rep 153. Equitable Trust Com- 
pany of New York v. Whittaker 18 


G A. Thakkar with M. G. Thakkar 
and B, H. Antia, for Plaintiff; R. G. Joshi 
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with R. L. Dalal and J, B. Mimani, for 
Defendant, ` 


ORDER :— An interesting 
tion which lies in a very narrow 
pass, but is not easy of solution falls 
for determination in this originating 
Summons. Before adverting to the ques- 
tions which require answer, it would be 
appropriate to set out a few facts which 
have given rise to the filing of the pres- 
ent proceedings, 


ques- 
com- 


2. The plaintiffs Central Bank of 
India area Body Corporate constituted 
under the Banking Companies (Acquisi- 
tion and Transfer of Undertakings) Act 
V of 1970, while the defendants are the 
Insurance Company incorporated under’ 
the Companies Act. The defendants 
New India Assurance Co. Ltd. do geb- ` 
eral insurance business and inter alia 
issue policies of insurance to Banks in- 
cluding “Bankers’ Indemnity Policies” 
indemnifving the Banks in respect of 
losses suffered by them in the course of 
their banking business. The plaintiffs 
obtained a Bankers’ Indemnity policy 
dated February 2, 1972 for the period 
commencing from January 3, 1972 to 
January 3, 1973 in respect of total insu- 
rance cover of Rs. 20,00,000/-. The insu- 
rance premium paid by the Bank was 
to the tune of Rs. 4.51,045.80/-. By the 
Insurance Policy the defendants inter 
alia agreed to pay and make good tothe 
Plaintiffs all such direct losses as the 
plaintiffs might during the said period 
discover, that they have sustained in 
the manner mentioned in the policy. 
Clause 4ofthis policy, which is relevant 
for the present proceedings provides that 
the defendants shal] pay and make good 
all direct losses asthe Bank may discover 
by reason ofthe dishonest or criminal act 
of any officer, clerk or servant of the 
Bank with respect to the loss 
of its money and securities 
wherever committed and whether com- 
mitted directly or in connivance with 
others. The policy was issued subiect to 
the endorsement Nos. (a) to (f) attached 
to and forming part of the policy. En- 
dorsement No. (c) was to the effect that 
the Bank shall be considered co-insurer 
to the extent of 25% subiect to the 
minimum excess of Rs. 25.000/- for each 
and every claim under Clause 4 of the 
Policy and shall repay to the company 
any such or less amount if paid by the 
Company in the first instance, . : 
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3. The Bank had employed one 
Homi Pestonjii Wadia during the sub- 
Sistence of the insurance policy in the 


‘Inward Clearing Department at the Bom- 
bay Office. Wadia had opened two Home 
Savings Accounts with the Bombay 
Office of the Central Bank in addition to 
a Home Savings account with the 
National and Grindlays Bank Ltd., Bom- 
bay. Between December 21, 1971 and 
September 28, 1972 Wadia had commit- 
ted diverse fraudulent acts in respect of 
moneys belonging to the Bank aggregat- 
ing in all Rs, 13,00,381.40/-. 
The modus operandi of Wadia in de- 
frauding the Bank was as follows: 

Wadia used to draw cheques for vari- 
ous amounts on his Home Savings Ac- 
counts with the Central Bank and used 
to lodge the same for collection with the 
National and Grindlays Bank. In the 
ordinary course of business, the National 
& Grindlays Bank would present the 
cheques for clearance. through the Clear- 
ing House, Reserve Bank of India. All 
the cheques drawn on the Central Bank 
used to be deposited with the clearing 
house for the purpose of clearance and 
the representative of the Central Bank 
would attend the Clearing House and 
would collect the cheques and hand over 
tothe Inward Clearing Department of 
the Central Bank. 


On the receipt of those Cheques in 
Inward Clearing Department, Wadia used 
to get hold of the cheques drawn by 
him and used to destroy the same be- 
fore a debit entry is made in his Home 
Savings Accounts. As the cheques were 
destroved before making a debit entry 
and as the cheques were not returned to 
the National & Grindlays Bank, the ac- 
count of Wadia in that Bank, used to be 
credited with the amounts covered by 
the cheques. The employee of the Cen- 
tral Bank, by adopting this modus op- 
erandi has defrauded the Central Bank 
to the tune of Rs, 13 lacs and 
odd between the period. December 
21, 1971 and September 28, 1972. The 
employee has in all drawn 23 cheques 
and the amounts covered under those 
cheques vary from Rs. 25.000/- to Ru- 
pees 77,000/-- All cheques, except one, 
were for an amount in excess of Ru- 
pees 25,000/- , 


4. The fraudulent acts committed by 
Wadia were discovered by the Central 
Bank on October 18, 1972 and on jnter- 
rogation Wadia made a clean confes- 
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sion of his guilt and accepted that he 
had committed a fraud in the aggregate 
sum of Rs. 13,00,381.40/-. The Bank 
lodged a First Information Report with 
the Bombay Police on October 23, 1972 
and also gave a notice to the Insurance 
Company about the loss sustained in 
consequence of fraudulent acts commit- 
ted by Wadia. The Central Bank also 
submitted the statement of claim in the 
requisite form to the Insurance Company 
for an indemnification of the amount on 
December 14, 1972. The police launch- 
ed prosecution against Wadia and that 
prosecution ultimately resulted in con- 
viction. The Police, during the investi- 
gation, recovered an amount of Ru- 
pees 6,49,157.26/- from the accused and 
that amount was credited with the Cen- 
tral Bank. The Central Bank filed Suit 
No. 168 of 1975 in this Court against 
Wadia for the recovery of the balance 
amount of Rs. 6,51,224.14 and secured 
an ex parte decree on October 22. 1975 
The Bank in execution of the decree wa3- 
unable to recover any amount from 
Wadia. 


5. The Central Bank lodged its claim 
On December 14, 1972 with the JInsu- 
rance Company and also complied with 
the other requirements under the Policy 
of Insurance. The Central Bank made 
a claim on the basis of financial loss 
sustained in consequence of the fraudul- 
ent acts of its employee and demanded 
total indemnification less 25% as men- 
tioned in Endorsement (c) of the Policy. 
The Endorsement (c) attached to the 
Policy. which is described as ‘an excess 
clause’. claims the Bank, envisages the 
totality of the Joss suffered in consequ- 
ence of several cheques drawn by the 
employee. The Bank accordingly claim- 
ed that they were entitled to treat ‘he 
entire loss as one claim less 25% sub- 
ject to the minimum excess of Rs. 25,000/- 
under the excess clause. The Insurance 
Company disputed the accuracy of the 
claim and contended that as the em- 
ployee of the Bank has drawn several 
cheques and the several amounts men- 
tioned in the said cheques became the 
subject matter of separate and inde- 
pendent claims, the Company is enti- 
tled to deduct the sum of Rs. 25.000/- 
from each of the amount of cheques 
under the excess clause. 


It was further claimed that pavment 
made by the plaintiffs to the employee 
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on each and every cheques was a se- 
parate and distinct transaction and the 
result of a separate dishonest or crimi- 
nal act and therefore the plaintiffs are 
bound to make separate claim in respect 
of each transaction. The Company fur- 
ther claimed that it is not open for the 
Bank to make one claim in respect of 
several losses and then demand indemni- 
fication by deduction of 25% of the 
claim subiect to a minimum of Ru- 
pees 25,000/-, 


6. Differences having arisen with re- 
gard to the interpretation of the excess 
clause i e. Endorsement No. (c) attached 
tothe Policy, between the plaintiffs and 
the defendants, the present Originating 
Summons is taken out to declare and 
determine the rights of the parties under 
the said Policy. The three questions, 
which are submitted for determination, 
are as follows: 


(a) Whether the Excess Clause envi- 
sages a claim for the payment under the 
said Policy of the totality of the losses 
suffered by the plaintiffs in consequence 
of the dishonest and/or criminal acts of 
the said employee less 25% subject toa 
minimum of Rs. 25,000/-? 


(b) Whether the said Excess Clause 
envisages the deductions of 25% subiect 
to a minimum of Rs. 25,000/- from each 
of the amounts of the said cheques 
which were drawn on the plaintiffs by 
the said employee and credited ta the 
said employee’s Home Savings Account 
with the said National & Grindlays 
Bank Ltd. and withdrawn by the said 
employee? 

(c) Whether the plaintiffs are entitled 
to claim from the defendants the said 
sum of Rs. 4,88,418.11 as claimed by the 
plaintiffs or the sum of Rs. 1,16.972,14/- 
as claimed by the defendants or any 
other amount and if so what? 


7. Mr. Thakkar, the learned counsel 
apnearing on behalf of the Bank sub- 
mitted that the expression ‘each and 
every claim’ in Endorsement No. (c) 
would apply to the total loss suffered 
as the result of series of losses and is 
not limited to ‘each and every loss’. The 
learned Counsel submitted that the claim 
contemplated by the Excess Clause 
arises when loss is discovered and if 
the discovery is in respect of several 
losses then it is permissible tomake one 
claim in respect of those losses. The 
learned Counsel submitted that in nor- 
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mal insurance terminology the expres- 
sion ‘each and every claim’ should be 
considered as the claim arising out of 
various losses and the expression ‘claim’ 
should not be equated with ‘loss.’ It was 
urged that the expression ‘claim’ is dis- 
tinct and different from expression ‘loss’ 
and the claim means a demand for some- 


-thing done or an assertion or right. Mr, 


Thakkar placed strong reliance upon the 
fact that in the subsequent policy issued ` 
bv the defendants, the expression ‘each 
and every claim’ is substituted by the ex- 
pression ‘each every loss in Excess clause 
and submitted that this alteration un- 
mistakably indicates that the Insurance 


Company realised the difference þe- 
tween the two expressions. 
The learned Counsel submitted that 


while construing the terms of insurance 
policy the interpretation should be 
strict against one who prepares the 
policy and the policy in this case is 
Prepared by the Company. It was urg- 
ed that in case there is some ambiguity 
in the phraseology of the insurance 
policy, then the same should be inter- 
preted in favour of the insured. Mr. 
Thakkar finally submitted that the en- 
tire amount recovered by the Bank from 
its employee would first gofor the bene- 
fit of the Bank and if any amount is 
left over after meeting the liability of 
25% to be borne by the Bank, the same 
should be given credit for reducing the 
liability of the insurance company, 


8. In answer to these submissions. 
Mr. Joshi, the learned Counsel appearing 
on behalf of the Insurance Company, 
Submitted that the true construction of 
Excess Clause should be that the Bank 
would be the co-insurer to the extent of 
25% subject to the minimum excess of 
Rs. 25,000/- for each and every loss 
under clause 4of the policy. The learn- 
ed Counsel submitted that though the 
expression in Excess clause is for ‘Each 
and every claim’ it in fact means ‘each 
and every loss’ covered by clause 4 of 
the policy. It was urged that every loss 
gives rise to a separate and distinct 
claim and it $ not permissible for the 
Bank to club together various losses and 
make one claim, thereby defeating the 
purpose and the intent of the policy. Mr. 
Joshi submits that the plain reading of 
the policy would indicate that the petty 
losses below Rs. 25,000/- suffered by the 
Bank are not covered by the insurance 
policy and the Excess clause should be 
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construed in that light. Mr. Joshi further 
submitted thatthe liability of the Insu- 
rance Company should be determined 
with reference to each and every loss 
after taking into account the amount 
‚recovered by. the Bank from the em- 
ployee and reducing the liability of both 
the Bank and the Insurance Company 
proportionately. 


9.- The Insurance policy dated De- 
cember 31. 1971 is annexed as Ex. A to 


the Plaint. The relevant clauses of the 
policv are as under :— 
“Now the Company hereby agrees, 


subiect to the terms, conditions and pro- 
visos contained herein or endorsed here- 
on to pay and make good to the In- 
sured all such direct losses as the Insur- 
éd may during the said period discover 
that thev have sustained in the manner 
hereinafter mentioned.” 

Clause 4 refers to the loss suffered by 
reason of dishonest or criminal act of 
the employee of the Bank. The next 
relevant portion of the policy is as fol- 
lows: 

“The total liability of the’ 
in respect of any loss or losses 
by. (a) acts of or omission of any one 
person (whether: one of the officers, 
clerks or servants of the Insured or not) 
or acts-or omissions in which such ‘per- 
son is concerned or implicated or (b) in 
respect of any one casualty or event is 
limited to the amount of Rupees Twenty 
lacs only (Rs: 20,00,000/-) irrespective. of 
the total amount of such loss. Upon 
the discovery of any loss under this In- 
surance (and subject to -the due pay- 
ment of the further premium hereinafter 
mentioned) a further premium calculated 
pro-rata upon -the annual premium for 
the unexpired time and- the amount of 
such loss shall be payable by the Insur- 


Company 
caused 


ed:to the Company, and subject as afore- 


said, as from the time the discovery of 
such loss,-and even although ‘the further 
premium may not meanwhile have’ been 
actually: paid: this Insurance: shall. be 
treated -as renewed so as at all times 
during: the -said period ‘of twelve calen- 
dar months to continte as an insurance 
to the full extent of Rupees twenty lacs 
only (Rs. 20,00.000/-) notwithstanding 
anv previous “loss for which the’ Com- 
pany may have paid or be liable to pay 
hereunder: the -true intent and meaning 
of these presents -being: that while ‘the 
total’ liability of the Company is to be 
“1981 Bom./26° XI-G—19 ~~ 
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limited as aforesaid any number of. se- 
parate claims for losses incurred in- anv 
otherwise way either on the same -or 
different days arise against the Company. . 
hereunder, subject -only to its right 
on the discovery of any loss to the 
payment of the further premium“ here~ 
inbefore mentioned provided always 
that the liability of the Company in re- 
spect of losses discovered during the 
period of this policy in No case to ex-. 
ceed Rs. 40 lacs (Rs. 40,00,000/-).” 
10. The other relevant part 

Policy is Endorsement (c) which 
as under: 

-© “That the insured shall be considered 
coinsurer to the extent of 25% subject 
to the minimum excess of Rs. 25,000/- 
for each and every claim. under clause 4 
of this policy and shall repay to thé 
Company any such or less amount if 


of the 
reads 


paid by the Company in the first in- 
stance.” : . l PEOS 
11. The principal question. . which 


falls for determination is whether the 
expression ‘each and every claim under 
clause 4 of Policy’ in Endorsement (c) 
or Excess clause is equivalent to each 
and every loss under clause 4 of the. 
policy. The rules governing interpreta- 
tion of insurance policies are well set- 
tled. An insurance policy is a contrac- 
tual and commercial document in writ- 
ing. designed to fulfil well recognised 
commercial purposes and made with due 
regard to commercial habits and prac- 
tices. When presented with a conflict 
between the parties as to -what the 
policy means, it is necessary to consider 
the language used in the policy. The 
meaning of a word or clause in the 
policy is often controlled by its content. 
The policy récords a contract ` reflecting 
intention of parties and clauses will have 
to be construed in such a way as togive 
efficacy to transaction in accordance with 
the maxim -ut res magis valeat quam 
pereat (It is better for a thing’ to have 
effect than to be made void). ~ Though 
the attention is required to be concen- ` 
trated on language, where two construc- 
tions are possible. the one which’: ser 
to defeat the intention or to make - 
practically illusory will have to be re- 
jected. 

If there is any ambiguity in the ere 
age used in.the policy, it is to be con- 
strued’ more strongly against the -party 
_ Who: prepared it, :which in majority of 


anes 
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cases is insurance company. The contra ` 
Preferentem Rule providing for resolv- 
ing the ambiguity by construction fav- 
ourable to the assured has application 
only if the words are truly ambiguous, 
i.e. speak with two voices: and not 
otherwise. i : 


2. The company has agreed to pay 
and make good all losses that have been 
sustained by the insured ‘by dishonest 
and criminal act of its ‘employee and 

iscovered during the period covered by 
policy. The policy is issued on condi- 














any loss together with all particulars - for 
purpose of indemnification. The excess 
clause treats the insured as co-insurer in 
respect of each and every claim to the 
extent of 25% subject to the minimum 
excess of Rs. 25,000/-. In other words, 
the insured has agreed to make no claim 
in respect of loss below Rs. 25,000/-. 
policy further -provides that total 
liability of company àn respect of any 
one casualty or event is limited to Rs. 


covered by policy. The Excess clause 
or Endorsement (c) refers to each and 
every claim under clause 4 and clause 4 
relates to loss of money due to dishonest 
or criminal act of employee. and there- 
fore it is necessary to find out when 
loss ts sustained by the Bank Under 
Section 23 of Indian Penal Code a per- 
son is said to lose wrongfully when such 
person is wrongfully kept out of pro- 
perty or deprived of property. and 
wrongful loss is the loss by unlawful 
means of property to which the person 
losing it is legally entitled. In the pre- 
sent case, on each Occasion the employee 


claim: against the Company. 
sustained or suffered by the Bank as 
soon as the fraudulent act is over, and 
the fact of loss forthwith gives rise to 
a claim. 

` EB. The policy enables the insured fo 
make a claim on discovery of loss but 
that only means that making or lodging 
of claim is postponed till the date of 
discovery. A right to make the claim 
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accrues as soon as loss is suffered but 
its enforcement is available only on the 
discovery. The employee ‘committed 
several acts of fraud and defalcation and 
each such separate act caused loss and 
Rave distinct and separate cause of ac-| * 
tion to the Bank. It is true that all! 

these acts of defalcation were discovered! 
only On October 18, 1972 but the fact of 
discovery on one day would not enable 
the Bank to claim that several acts of 
defalcation constitute one single or com- 
posite loss. It would be worthwhile in 
this connection to make a reference to 
the decision of Court of Appeals report- 
ed in (1920) 2 K. B. 537 in the case of 
Pennsylvania Company for Insurance on 
Lives and Granting Annuities v. Mum- 
ford. The plaintiffs in that case carried 
on fhe business of acting as cosftodians 
of securities deposited with them by cus- 
tomers for safe keeping. They were in- 
sured under a policy under written by 
the defendant for total liability of 
20,000 & against all losses which they 





might discover during the currency of 
policy and sustained since September 
1909, ‘by réason of any secu- 


rities being stolen, misappropriated or 
made away with by fraud of its officers. 

The plaintiffs discovered in May, 1917. 
that one of their employees had fraudu- 
lently made away with large securities 
between September, 1909 and September 
23, 1916. These were in all forty-one 
separate cases against the employee. The 
plaintiffs having made good the losses to 
their customers claimed . agamst the 
underwriters against the policy. The 
underwriters paid 20,000 &, but resisted 
the suit filed by the plaintiffs for bal- 
ance amount of 140,000 £. The trial 
judge dismissed the- suit and Court of 
Appeal confirmed that decree on the 
ground that loss suffered was not cover- 
ed by the terms of policy. One of the 
contentions raised by the underwriters 
was that as all the thefts were discover- 
ed at the same time, there could be 
only one claim for 20,000 2 and it is 
not permissible to make separate claim 
for each loss. The‘contention was nega- 
tived by -Lord Justice Scrutten ob- 
serving :— 


“A third point arises in a curious way. 
My previous views render i wumneces- 
sary to decide it, but as the under- 
writers argued it strenuously, and ob- 
viously attached great: importance to it. 
I express my opinion on it, For with 
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great respect to the eminent authorites 
at Lloyds’ who are responsible for this 
commop form policy, if it means what 
their counsel contend it means, the 
sooner it is put into language `` intelligi- 
ble to ordinary ‘assured thè. better,- and 
the occasion of this revision :might be 
made the opportunity for. recasting. it 
so as to cover the losses which occurred 
in this case, which clearly should be 
within the scope of such a common 
form policy. The policy is on all such 
direct losses as the assured may discover 
during the currency of the policy, and 
which have happened since the first 
policy was taken out seven years before. 
It is for 20,000 £; and-there is a provi- 
sion that on the occurrence of a loss and 
payment, the ‘amount insured may. be 


again raised to the original figure by - 


payment of a fresh premium;” “the 
true intent and meaning of these pre- 
sents being that while.the' total lability 
of each of the undersigned in respect. of 
any single loss. is to be limited . to. -the 
amount underwritten by him any num- 


may either on the same or on different 
days arise against. him hereunder sub- 
ject only to his right on the happening 
of any loss to payment of the further 
premium hereinbefore .mentioned and 
provided for.” That-is to say, Supposmg 
a theft of 20,000 £ has taken place .on 
January 1 in each of the seven years 
these seven thefts .are discovered on 
seven consecutive days in October.. 1916, 


there will be a` claim for seven times 


20,000 £ on the appropriate premium- be- 
ing paid. I understand the . counsel] for 
the underwriters to admit this, but to 
contend that if the seven thefts were 
all discovered at the same time. there 
would only be a claim for one loss of 
20,000-£. Their reason for this was that 
it was the discovery, not.the theft, that 
made the loss, and there was. only 


one discovery. This, in my view, is: 
policy is against . 


quite erroneous, The 
direct losses, discovered during the year; 
“any one loss”-refers to the -loss. not to. 
the discovery. “Separate claims for any 
Single loss” may arise.on the same day, 
and by the same discovery of the vari- 
ous single losses. 
understand, or see. any ground for the 
argument of the underwriters- to the 
contrary. or any difficulty in calculation 
of the premiums to be paid for several 
losses above the 20,000 £ limit all dis- 


covered at the same time,” 
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14. The passage clearly brings out 
the distinction between the fact of loss 


and its discovery. The. mere fact . that 
several acts of defalcation, were dis- 


covered on one day would not..jead to 
the conclusion that several. losses under 


. different. acts could be treated -as one.. 


composite loss. . 


15. Once it- is found that each act of 
defalcation gives rise to a` distinct and 
separate cause of action and loss is 
caused by each of the acts then the next 
question is whether a single or one 
claim. can be made in respect of such 
Several losses. The question assumies’ 
importance because of excess clause in- 
corporated in the policy. The insured is 
considered co-insurer to the extent of 
minimum of Rs. 25,000/- for each and 
every claim and Mr. Thakkar submits 


that due weight should be given to the 


word ‘claim’. The submission is that 
word claim is used in“ contradistinction 
to' the word loss and. therefore it is not 
open for the insurance -company to con- 


ber of separate claims to that. amount tend that Bank is coinsurer in respect of 


each loss. Mr. Joshi on the other hand 
submits that-the Bank is coinsurer in 
connection with every item of loss and 
the excess ‘clause is inserted with an in- 
tent that Bank should not -make claim 
in respect of loss af petty. amount. The 
expression, ‘claim’,- is- defined- in ‘the 
Random ^ House : Dictionary of English 
Language, On Page: 271, as to demand 
by or as by virtue of a right: demand 
for something as due: an assertion of a 
right or an-alleged right. The Webster’s 
Third’ ‘New: International Dictionary de- 
fines-word claim on Page 414 as a de- 
mand of right or supposed right; an 
assertion of title made. Mr. Thakkar re- 
lied upon a passage in the judgment of 
Mr. Justice Devlin reported in- (1956) 3 
All ER 821 in the case of West Wake 
Price &-Co. v. Ching and submitted that 
primary ‘meaning of the word ‘claim’. 
whether used in a popular sense Or in a 
strict legal sense is such’ as to attach it 


-to the object that- is claimed. Relying 


‘upon this judgment, it is submitted that 
dictionary meaning should be- employed 
while construing the Excess clause and 
it should be held that the Bank’s liabil- 


ify as coinsurer is not in respect of each 


and every loss but in regard to each 
claim only. 


: 16. The question Pesta: the con- 
struction of word ‘claim’ in Endorsement 
{c} or Excess Clause. The word is of 
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common -occurrence in the field of in- 
surance and may mean either the right 
to make a claim or an assertion’ of a 
right. The plain obiect of the clause, as 
tated earlier, is to exempt the insur- 
ance company from the liability to pay 
.jsmall claims. which the Bank has to bear 
itself. The word, “claim” in this clause 
means the occurrence of a state of facts 
which justifles a claim on insurer 
does not mean the assertion of a 
on company. In other words, in my judg- 
ent, the operation of the Excess Clause 
is determined by the facts which give 
rise to the claim and not by the form in 
which the claim is asserted. The view I 
am taking finds support in judgment of 
Mr. Justice Mac Nair reported in (1960) 
2 Lloyd's Rep. 241 in the case of Austra- 
lia and New Zealand Bank Ltd. v. Colo- 
nial and Eagle Wharves Ltd.: Boag (Third 
Party). 

17. In this connection. it would be 
useful to make a reference to the deci- 
sion of Court of Appeal reported in (1938) 
2 All ER 199 in the case of Philadelphia 
National Bank v. Price. In this case, by a 
policy of insurance, under which the 
plaintiff bank was to be indemnified 
against all losses to which it might be 
put by reason of its having made loans 
against documents which might prove 
to have been invalid, it was provided 
that the insurers were to pay claims only 
for the excess of 25,000 ultimate net loss 
“by each ang every loss or occurrence.” 
The Plaintiff bank agreed in March, 1924, 
to make advances to one B., upon the 
security of B., promissory notes and in- 
voices in respect of goods sold by B., in 










the course of his business. Almost daily . 


from Apr., 1924 to Nov., 1930, B. sent to 
the Plaintiff Bank a number of invoices 
together with a promissory note for the 
total amount of the invoices. The amount 
of the note and invoices was debited to B’s 
loan account and credited to his current 
account, upon which B. was able to draw. 
From time to time payments of the in- 
voices were received from B. and these 
were credited to the loan account. The 
total amount of the invoices on any one 
day never exceeded 25,000. . 


By sending fictitious mvoices, B. ob- 
tained from the Bank on loan 400,000 
more than was owed to him by his cus- 
tomers. In Nov., 1930, B. was insolvent, 
and in ‘Apr., 1931 he was adjudicated 
bankrupt. The bank sought to recover 
the amount of its’ loss under its: policy 
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- of insurance, The question which arose 
‘was whether the aggregate loss which 


the Bank-has suffered is to be treated as 
one loss, in which ‘case the* franchise 
clause will operate only with regard to 


the first portion of that loss or as merely ‘ 


an addition of a number of losses with 

regard to each of which the Excess 
Clause will apply. The Excess Clause 
read as follows: 


“Notwithstanding ‘anything. to the con- 
trary herein contained this insurance is 
only to pay claims for the excess of 
200,000, ultimate net loss, by each and 


every loss or occurrence.” 


18. The Master of Rolls held that 
loss cannot be treated as one loss as 
each production of document of 
led to a fresh loss and must be treated 
as number. of losses occasioned by a-num- 
ber of advances. The. claim made by the 
Bank was dismissed as loss in each case 
was below the excess limit. This deci- 
Sion clearly assists the stand taken by .in- 
surance company. An identical view was 
also taken in a decision reported in 17 
Ll L Rep 153 in the case of Equitable 
Trust Company of New York v. Whitta- 
ker. Mr. Thakkar attempted to disting- 
uish these authorities by submitting that 
in Excess Clause in both the case the 
expression used is ‘each and every loss’, 
and not each and every claim. In view 
of my finding that, word ‘claim’. is used 
in the policy meraly to connote an oc- 
currence of fact giving rise to the claim, 
the submission of Mr. Thakkar deserves 
to be repelled. In accordance with the 
objects and interpretation of the- terms 
and conditions of the policy, in my judg- 
ment, the Bank is liable to be consider- 
ed as coinsurer to the extent of 25% sub- 
ject to minimum excess of Rs. 25,000/- 
in respect of each loss sustained by each 
set of defalcation by its employee. and 
it is not permissible to aggregate the 
total loss for working out of Excess 
Clause. 


19. There is one more contention’ ad- 
vanced on behalf of the Bank which re- 
quires reference. It is urged that obiect 
of paying premjum of about Rs. Four 
and half lakhs was to secure indemnity 
against losses and that fact should be 
taken into consideration while constru- 
ing the word ‘claim’ in Excess Clause. 
The insurance company has subsequently 
altered the Excess Clause . substituting 
the expression ‘each and every loss’ for 
each and every- claim, making -it .: abun- 
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.dantly. clear. that for the purposes of - 


this clause each loss in respect of each 
dishonest or criminal. act shall be treated 
as a separate loss. The alteration, sub- 
mits Mr. Thakkar, would indicate that 
earlier expression was construed in the 
manner suggested by the Bank, even by 
the insurance. Mr. Joshi countered the 
submission by pointed out that altera- 
tion was effected only to make the posi- 
tion crystal clear and payment’ of pre- 
mium could have no bearing as even 
subsequent to alteration the Bank is pay- 
ing the same premium amount. The ob- 
ject of the policy is to secure losses to 
the extent of 25% subject to minimum 
excess of Rs. 25,000/- and the construc- 
tion suggested by the Bank would de- 
feat the same and lead to anomalous re- 
sults. 


20. That brings me to another ques- 
tion as to what amount the Bank is en- 
titled to claim from the insurance Com- 
pany. The chart annexed to the Written 
Statement filed by the Company indicates 
that Wadia committed acts of defalca- 
tion on twenty-three different occasions 
and On each occasion, save and except 
one, the amount lifted was more than 
Rs. 25,000/-. The Bank is the coinsurer 
in terms of Excess Clause to the extent 
of Rs. 25,000/- and Company is bound to 
make good the excess amount. The chart 
shows that total amount of defalcation 
‘ was Rs. 13,00,381.40 and out that Bank 
was coinsurer for Rs. 5,75,000/- while 
the liability of insurer was for the 
balance amount of Rs. 7,25,381.40 only. 
‘The police authorities had recovered an 
amount of Rs. 6,49,157.26 from Wadia 
during the investigation of case and the 
dispute is centered round on whether 
the insurance company or the Bank is 
entitled to credit it.. 


.. Mr. Thakkar submits that the Bank 
. is entitled to credit entire amount to- 
wards its liability as co-insurer — and 
the amount which will be left over after 
meeting the liability of the Bank can be 
credited to company for reducing its 
liability. Mr. Joshi on the other hand 
submits that insurance company is en- 
titled to claim the entire amount re- 
covered and insurer’s liability according- 
ly stands reduced. In my judgment. the 
claim of both the Bank and the Com- 
pany is erroneous, and the amount of 
recovery has to be shared proportiona- 
_-tely in the ratio of loss to be. borne BY 
them. 
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21, The. insurance law recognises.: the 
doctrine of subrogation. Subrogation is 
primarily concerned with the legal rights 
of the assured against third. parties but 
by virtue of doctrine of subrogation the 
insurer can also recover from the. assur- 
ed the value of any benefits received by 
him incidental to the loss. Any sums re- 
ceived by the assured and which dimini- 
shes his loss must be held by him on 
trust for his insurer, who has an equit- 
able proprietary interest in such sums. 
The doctrine of subrogation is applied to 
all the insurers including the assured 
himself if he is his own insurer for part 
of the loss. In other words, the doctrine 
is attracted and applicable to coinsurers. 
In cases where the insured’s interest is 
fully covered, the insured cannot be 
compelled to hand over anything he 
may recover to the insurer, until he has 
been fully indemnified for his loss. but 
in cases of partial insurance however, 
the rule has’ no application. In contracts 
of marine insurance and _ in-respect. of 


policies which contain an Average or 
Excess Clause, the assured: is always 
deemed to be his own insurer. In such 


cases, the insured is not entitled to keep 
whatever he recovers from third parties 
until he has received a full indemnity 
and the insurer is not prevented from 
claiming the share of the proceeds. 
That being so. it seemed logical. that the 
amount recovered from Wadia ought. to 
be divided in proportion. to the respec- 
tive interests. 


22. The Bank is cOinsurer i the ex- 
tent of Rs. 5,75,000/- out of the total 
loss and that share works out at 44.23%, 
while the insurer's share comes to 
55.77% of the total loss. The amount re- 
covered has to be split up between the 
parties in that proportion and according- 
lv out of the total amount of Rupees 
6,49,157.26 the Bank would be entitled 
to retain Rs. 2,87,043.02 while the Com- 
pany’s share would: be Rs. 3,62,114.24 
only. The jinsurer’s share of net loss ‘is, 


- therefore, Rs. 3,63,267.16 and that is the 


amount ‘the plaintiffs are entitled to 
claim. 
23. %It.would be appropriate in this 


connection to make reference to a deci- 
sion of Court of Appeal reported in 1907 
P. D. 216. The owners of a steamship, 
which had run down a schooner, ` paid 
into Court 1000/-, the value. of the 
schooner as’ assessed in the ` registry. . 
Underwriters who had paid. the. OWDI Ha 
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of the schooner 1000. -as being the 
amount for which she was insured, under 
a policy stating the value to be 1350, 
claimed the 1000. Bargrave Deane J, 
held that the owners of the. schooner 
were entitled to be treated as their own 
insurers for 350, and therefore 1000, 
-must be divided between them and the 
underwriters in the proportion of their 
respective interest, viz. 350-1350ths, 
and 1000-1350ths. The Court of Appeal 
confirmed the decision and Sir Gorell 
Barnes, President held that the decision 
of the trial Court was reasonable in 
principle and although there is no au- 
thority, the division in proportion to re- 
spective interests seems analogous to 
_the case of salvage. The reliance on this 
decision by Mr. Joshi is very appropriate. 
24. Accordingly, in my judgment, the 
Excess Clause in the policy does not en- 
visage a claim for the payment of totality 
of the losses sustained by criminal acts 
of Wadia but envisages the deduction of 
25% subiéet to a minimum of Rs. 25,000/- 
from each of the amounts defalcated by 
Wadia. The plaintiff Bank, in my Judg- 
ment. in the circumstances of the case, 
is entitled to claim from the defendants 
Insurance Company a sum of Rupees 
3.63,267.16 only. My answers to the 
questions raised in the originating sum- 
mons are: 
(A) No. 
(B) Yes. 
(C) The plaintiffs are entitled to claim 
Rs. 3,63,267.16 only. 
In the circumstances of the 
will be no order as to costs. 
` Order accordingly. 


case, there 
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Kaddeeranbi and others, Appellants v. 
Fatimahi and others, Respondents. 
First Appeal No, 344 of 1971. D/- 3-7- 
41980. ie 
(A) Evidence Act (1 of 1872), Ss. 101- 
104 — Benami transaction — Burden of 
proof — Burden of proving that trans- 
action was of a benami character is al- 
ways upon person who sets up benami 
character, (Para 6) 
(B) Evidence Act (1 of 1872), S. 114 -- 
Benami transaction — Ostensible pur- 
chaser not possessing money Or capacity 
to purchase property in question — Real 
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purchaser continued to remain in pos- 
session of property in question even 
after sale deed — Held, transaction em- 
bodied in sale deed was benami trans- 
action. (Para 14) 


(C) Mahomedan Law — Gift — Gift 
by father to his minor son — Require 
ments — Actual delivery of possession 
may not be insisted upon but other re“ 
quirement regarding declaration of gift 
cannot be dispensed with, 

The general rule is that a donor must 
divest himself of all the control of the 
property which is the subject-matter of 
the gift, Delivery of possession has, 
therefore, got to be a concomitant of 
the gift. But when a father gifts pro- 
perty to his child, the position is pecu- 
liar, While it is true that law does not 
find anything wrong for the father te 
gift his property to his child, the diffi- 
culty arises from a twofold position. 
Firstly, a minor may not be physically 
able to be in possession of the property 
except through his guardian and, second- 
ly the father. is himself the guardian of 
the property of his minor child. Delivery 
of possession by a. Mahomedan father to 
his minor child is, for all practical pur- 
poses, delivery by right hand to the .left 
hand. This is evidently the reason why 
the strict requirement of delivery of 
possession is not strictly insisted upon 
in the case of bona fide gift by the 
father to his minor child. In a sense the 
requirement continues, but it is fulfilled 
in a somewhat different manner. Till 
the date of the gift, the father is in pos- 
session of the relevant property on his 
own behalf, from -the date of the gift 
he is in pgssession of the same, but only 
on behalf of the minor. (Para 22) 

All this means that the basic require- 
ment of a valid gift has got to be pre- 
sent even in the case of a father’s gift 
te his minor child. It bas got to be by 
express declaration of intention, it can- 
not be deemed to have been made by 
any implication. (Paras 21, 23) 


Cases Referred : Chronological Paras 
AIR 1980 SC 727 24 
AIR 1932 PC 13 25 
(1875) 2 Ind App 87 (PC) 22 


R. M. Agrawal with R. G. Deo, for 
Appellants; S. M. Hussein, for Respon- 
dents Nos. 1 to &. : 

JUDGMENT :— The question involved 
in this First Appeal is really speaking a 
very short one. The appellants before 
me are the original plaintiffs, who had 
filed a suit for partition and recovery 
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of their share in the properties left by 
one Fate Sherkhan, husband of plaintiff 
No. 1 and father of the remaining plain- 
tiffs. Practically the entire: suit of the 
plaintiffs has beer decreed, Only - 
plaintiffs’ claim for share in house No: 
1-15-101 situate at Deodi Bazar Chawk, 
Aurangabad, has been negatived.. For’ the 
sake of convenience the said house bear- 
ing No. 1-15-101 will-be referred to 
hereinafter as the ‘suit house’. The pre- 
sent, appeal. by the plaintiffs relates ‘ta 
the claim pertaining to the suit house. 


2. It will be useful setting out the 
relationship of the parties at this stage. 
Fate Sherkhan had 3 wives: (1) Fatima- 
bi, who was defendant No, 1 in the 
lower Court, (2) Kadeeranbi, who was 
plaintiff No. 1 in the lower Court, and 
(3) Bholibi, who was dead before the 
suit. Daughter of Bholibi is Rasheedabi, 
who was defendant ‘No. 8 in the lower 
Court, Kadeeranbi, plaintiff No. 1, has 
five children from said Fate Sherkhan. 
They were plaintiffs Nos. 2 to 6 in the 
lower Court. Fatimabi, defendant No. 1, 
has six children from Fate Sherkhan. 
They were defendants Nos. 2 to 7 in the 
lower Court, 


3. The suit house originally belong- 
ed to one Muneerkhan. It came to be 
purchased by. Mahboobkhan in the year 
1949, There is no dispute that out of the 
price of Rs. 5,000/- a sum of Rs, 4,000/- 
was paid not by Mahboobkhan but by 
the said Fate Shérkhan to the vendor 
in the presence of,.the Sub-Registrar, An 
endorsement to that effect was made by 
the Registrar on the sale deed itself. In. 
1950 plaintiff No. 1 married said Fate, 
Sherkhan. There is no dispute that a 
sale deed came to be executed by self- 
same Mahboobkhan on 29-8-1963 in re- 
spect of the suit house, and the pur- 
chaser shown in the said sale deed was 
Mahboobkhan, who is none other than 
defendant No. 2 in these proceedings. 
Fate Sherkhan died on -16-6-1964, On 
28-9-1966 the present suit was filed by 
the plaintiffs for their share in the en- 


tire property left by said Fate Sherkhan 


including the suit house. The contention 
was: firstly, that the sale deed executed 
by Muneerkhan ostensibly in favour of 
Mahboobkhan was a benami transaction, 


that Mahboobkhan was only a benami-. 


dar for Fate Sherkhan and that the sale 
was in fact taken by Fate Sherkhan 
benami in the name of Mahboobkhan on 
account of certain superstitious belief. 
Secondly, that the sale by Mahboobkhan 
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in the name of Mahboobkhan, defendant 
No. -2, ‘was also a’ benami transaction 
and. that the real transferee was none 
other than Fate’ Sherkhan himself, The 
contention; therefore,” was that, in the 
ultimate analysis, defendant No, 2 was 
a benamidar for Fate Sherkhan and that, 
hence,” the plaintifis were entitled to a 
share in the suit house, 

4, This Claim of the plaintiffs in re- 
spect. of ‘the suit house was resisted 
mainly by defendant No. 2. Tt was his 
contention that the sale transaction of 
the year 1949 was‘ not a benami trans- 
action. He contended that Mahboobkhan 
was the real purchaser under the said 
transaction and that the plea about be- 
Dami character of the transaction was 
incorrect: He further contended that by 
the sale deed dated 29-8-1963 the suit 
house’ was purchased by defendant No, 2 
himself from the said Mahboobkhan. He 
denied that the transaction of the year 
1963 was in any way a benami trans- 
action. In the alternative he contended 
that in case it was held that both the 
transactions were of a benami nature, 
the suit house was gifted by Fate Sher- 
khan to himself and that, hence, the 
plaintiff were not entitled to any share 
m the same, 


5. It was on these pleadings that 
issues were framed, So far as the issues 
pertaining to the other properties are 
concerned, they are of no relevance s0 
far as this appeal is concerned, because 
the plaintiffs’ contention as regards the 
other properties have been upheld by 
the trial Court and the plaintiffs’ suit in 
tbat behalf has been decreed. There is- 
no appeal filed by any of the defendants 
as against that part of the decree nor 
is any cross-objection filed in connec- 
tion with that part of the decree. ` 

6. So far as the suit house is con- 
cerned, the relevant issue framed by the 
trial Court is issue No. 4, The said issue 
runs as follows :— 

“Do the defendants prove that the 
house No. .1-15-101 was not the property 
of the deceased Fate Sherkhan and is. 
the self ‘earned property of defendant 
No. 2?” 

Prima facie it appears that the learned 
Judge has cast the burden of proof that 
the transaction was not a benami trans- 
action upon defendant No. 2 and if the 
learned Judge had pursued the said bur- 
den, probably the approach would have 
been rendered illegal, In a case where 
a plaintiff alleges that the defendant is 
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a benamidar, ‘though the sale deed 
stands in his favour, the burden oi 
proving that the transaction was of a 
benami character, is always upon the 
person, who sets up the benami char- 
acter, In the instant case it was the 
contention .of the plaintiffs that the 
transactions of the year 1963 and 1949 
were of a benami character. Hence the 
burden would have been on the plain: 
tiffs in the instant case to prove tha‘ 
the transaction was a benami’ transac- 
tion. However, this aspect of the matter 
is entirely academic in its reality, be- 
cause while appreciating the evidence 


the learned Judge has clearly proceeded: 


upon the assumption that the burden 
was upon ‘the plaintiffs and not upon 
the defendants, As I go through the 
judgment of the learned Judge, it is 
clear that the learned Judge has expect- 
ed the plaintiffs to prove that the trans- 
aclion was of a benami character, 


7. I must, however, say that the 
learned Judge’s appreciation of the evi- 
dence is far from satisfactory so far as 
issue’ No. 4 is concerned, In the ulti- 
mate ahalysis the learned Judge has ac- 
cepted the plaintiffs’ plea that the trans- 
action of the year 1949 and the sale 
deed dated 29-8-1963 were both benami 
transactions and he has held that the 
real owner of the suit house was none 
other than Fate Sherkhan, both the said 
two sale deeds,- first of the year 1949 
and the second of the year 1963 not- 
withstanding. He has recorded an un- 
equivocal finding that so far as the con- 
sideration regarding the sale deed of the 
year 1949 was concerned, it flowed from 
Fate Sherkhan and that Mahboobkhan 
had no share in the same whatsoever. 
He has also found that the possession of 
the ‘suit house was always with Fate 
Sherkhan, ‘He has also noted the fact 
that Mahboobkhan was not present: at 
tne ‘Sub-Registrar’s office at the time of 
registration and further that a substan- 
tial portion of the sale price, that is to 


say, Rs, 4,000/- out of the total price of ` 


Rs, 5,000/-, was paid ‘by Fate Sherkhan 
to the vendor before the Sub-Registrar 
at the time of the registration of the 
sale deed. Having regard to all these 
facts, the-learned Judge has come to 
the conclusion that the transaction of 
the year 1949 must be held to be a be- 
nami transaction and that the: real pur- 
chaser must have been nome other than 
Fate Sherkhan himself. However, while 
appreciating the evidence.in this behalf 
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lhe learned Judge has unnecessarily dis- 
believed plaintiff No. 1 when she stated 
the reason why the sale deed of the 
year 1949 was taken by Fate Sherkhan 
in the name of a benamidar, The learn- 
ed Judge has held that there has been 
a discrepancy in this connection in th® 
evidence of plaintiff No. 1 and her wit- 
ness Sayed Nawaz, P. W, 2. This is what 
ihe learned Judge has observed in one 


_ connection : : 


“At the outset it has to be stated 
without any reservation that the oral 
evidence produced by both the parties 
contains material and important discre- 
pancies. P. W, 1 is the plaintiff No. 1 
herself, She states that her husband 
Fate Sherkhan gave the consideration 
himself but got the sale deed of the 


- house No. 1-15-101 done in the name of 


Mahboobkhan because some astrologer 
had told him that it would not be bene- 
ficial or auspicious if the house was 
purchased in his own name, and hence 
she says that Fate Sherkhan got the 


sale deed registered in the ‘name of © 
Mahboobkhan though Fate Sherkhan 
had paid the amount of consideration 


himself to the vendor Munirkhan. But 
this statement is contradicted by P. W. 2 
himself who is also a near relative of: 
the plaintiffs. This P.W.2 Sayed Nawaz 
says that a religious preceptor by name 
Hamid Miya of Daulatabad had told 
Fate Sherkhan not to purchase the house 
in his own name but to purchase it: in 
the name of the other and so he says 
that the house was purchased in the 
name of Mahboobkhan. Thus the main 
cause for purchasing the suit house in 
the name of Mahboobkhan is not agreed 
upon by the P. W. 1 and P. W, 2 
amongst themselves. If it was a fact; 
that such a discrepancy ought not to 
have occurred at all. The P. W.2 at first 
hesitated to give the name of preceptor 
but later he gathered courage and gave 
the name. The preceptor can never be 
turned as ‘astrologer which means that 
the P. W. 1 never had any idea about a 
preceptor telling the same to Fate Sher- 
khan.” 


T have carefully perused the relevant 
portion of the evidence and I find no 
justification for any such criticism be- 
ing levelled against the evidence of the 
plaintiffs in this behalf. The learned 
Judge can be said to have indulged- in 


.the exercise of -hair-splitting when - he 


made a distinction between - astrologer — 
and preceptor. Precptor often times 


T 


1981" - 


poses himself as an astrologer. and. astro- . 


logers are considered by many religious. 
people of having been possessed of 
powers of preceptor, The difference in 
the terminology should not have been a 


-cause for the learned Judge to 
disbelieve the witnesses in. such 
a manner. The learned Judge has 
relied upon the evidence of P.W.3 
Sahebkhan, who is the son of 
Mahboobkhan and son-in-law of 


plaintiff No. 1, that is to say of the hus- 
band of plaintiff No. 1. It is difficult to 
say that the said witness P. W. 3 has 
not denied that Mahboobkhan was only 
a mere benamidar, It is, however, difti- 
cult to find any justification for finding 
fault with the oral evidence of. the 
piaintiff as a whole merely because the 


said witness P. W. 3 chose to deny the. 


benami character of the transaction, The 
point is that even according fo the 
learned Judge, the transaction was of a 


™ benami character. This conclusion is ar- 


rived at by the learned Judge having 
regard to the fact that the entire consid-. 
eration flowed from Fate Sherkhan 
only. The learned Judge has noticed the 
fact that substantial portion of the con- 
sideration, Rs. 4,000/- out of Rs, 5,000/-, 
was paid by. Fate Sherkhan to the 
vendor at the time of the registration 
and ‚this was done in the presence of 
the. Sub-Registrar himself, which fact is 
borne out by the endorsement made hy 
the Sub-Registrar on the sale deeds. The 
learned Judge has also noticed the fact 
that Fate Sherkhan was in possession of 


the suit house till his death. On this ac-_ 


count the learned Judge has even up- 


~ held the contention of the plaintiffs that ` 


the transaction of the year 1949 was 
nothing but a benami transaction and 
that the real owner of the suit house 
was none other than Fate Sherkhan him- 
self. To my mind the learned Judge has 
arrived at a correct conclusion in this 
behalf although by somewhat faulty rea- 
soning so far as the oral evidence of thé 
plaintiffs’ is concerned. ad 


8. It may be mentioned here that 
even the second sale deed of 29-8-1963 
has been found by the learned Judge to 
be a benami sale deed. To my mind, the 
learned. Judge’s said conclusion is equal- 
iy correct. It-is to be noted in this con- 
nection that defendant No. 2 has men- 


T tioned his age: at the time of the evi- 


_dence, in the. year 1970, ta be 21 years. 
This means that on- 29-8-1963 .he was 
only. 14 years of age, . It is,. therefore, 
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unlikely that he would be having the. 
wherewithal. to purchase the suit house, 
Defendant No. 2 has advanced a theory 
that he used to get Rs. 200/- from his 
father for his own sake and for the sake 
sof his mother as a kind of remuneration 
for sitting in the shop. It is an admitted 
tact that he was in possession of the 
books of accounts of the shop. In para- 
graph 11 of his judgment, the learned 
Judge has recorded a clear finding that 
those books have been withheld by de- 
tendant No. 2. In fact the learned Judge 
has recorded a finding that no evidence 
whatsoever has been led by defendant 
No. 2 to prove that he used to get any 
cemuneration from his father till the 
time of his death. Moreover, defendant 
No, 2 has admitted in so many words 
that the suit house was worth Ru- 
pees 30,000/- to 35,000/. at the time 
when he gave the evidence. It is, there- 
fore, obvious that in the year 1963 also. 
it must have been of much higher value 
than Rs. 5,000/-. At least it could not 
be less than Rs. 5,000/- that year. It was 
purchased for a sum of Rs. 5,000/- in 
the year 1949. In this view of things 
it is impossible to find any justification 
for anybody to sell the house for a pal- 
iry sum of Rs. 1,500/- to anybody | else. 
The evident fact, therefore, is that Fate 
Sherkhan had taken a formal sale deed 
in respect of the. property benami in the 
oame of Mahboobkhan in the year 1949. 
He wanted.to have the same re-trans- 
ferred to himself but for some super- 
stitious reasons he did not want the sale- 
deed to be taken in his own name, and 
that is the reason why probably he took 
it in the name of someone from his own 
family other than himself. It may be 
stated- here that this position has been 
accepted by the learned Judge and no 
fault can be found with the conclusion 
érrived at by the learned Judge in this 
behalf. 

9. Mr. Hussein, learned Advocate for 
the respondents, who, supported the 
decree ‘of the trial Court relating to this 
house assailed this part of the judgment 
by contending that there was a- valid, 
lawful and genuine sale-deed taken by 
detendant No. 2 from Mahboobkhan, In 
support of this ~contention he argued 
that the plaintiffs had led no evidence 
for the purpose of proving the benami 
character of the sale deed, Ex. 123. Hè 


.. contended that assuming that there was . 


ae reason for Fate Sherkhan to take 
a ‘document benami in-the name ot 
Mahboobkhan on account- of super- 


` the second 
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Stitious reasons, no such reason was ad- 
vanced by the plaintiffs so far as the 
sale deed, Ex. 123, was concerned. He, 
therefore, contended that there was no 
basis for holding that the transaction of 
sale deed was a benami 
transaction. He referred to and strongly 
relied upon the statement of defendant 
No. 2 in his cross-examination to the 
effect that at the time of his father's 
death he was 19 years of age. Mr. Hus- 
sain also relied upon the statement of 
defendant No. 2 in his oral evidence to 
the effect that his father was paying him 
Rs. 200/- per month for himself and his 
mother, when he (defendant No. 2) 
started sitting in the shop. But what Mr. 
Hussein has Jost sight of is that defen- 
dant No, 2 has miserably failed to prove 
that he had the wherewithal to- pur- 
chase the suit house in the year 1963. 
Beyond his bare word, defendant No, 2 
has led no evidence to prove that he 
was getting those Rs. 200/- per month 
from his father. As .already stated 
above, the learned Judge has observed 
that defendant No. 2 could have pro- 
duced books of accounts which could 
have proved that he was getting some 
income from the shop and that he had 
withheld the books of accounts, Mr, Hus- 
sein had no answer to this part of the 
reasoning of the learned Judge. More 
ovér Mr, Hussein had no explanation to 
defendant No. 2’s admission at the oùt- 
set that on the date when he was giv- 
ing evidence, in the year 1970, he was 
21 years of age. This means that in the 
year 1963 when the sale deed was exe- 
cuted he was of 14 years of age, It can 
be. said at least prima facie that’ this is 
consistent with his statement that at 
the time of his father’s death he was 
in 7th standard, The question thenis as 
to whether he would be able to purchase 
the suit house with his own moneys at 
that time. The reply to this question is 
sought to be given by Mr. Hussein by 
relying upon the statement of defendant 
No, 2 in his cross-examination where he 
has stated that in the year 1964 he was 
_19 years of age. When it was pointed 
out to him that on his own showing he 
was in 7th standard at the time of his 
father’s death in 1964 which meant that 
in the year 1963 he was in the 6th 
standard (which is compatible with his 
being 14 years of age at that time), Mr 
Hussein stated that defendant No, 2 
might have gone on failing in the exam~ 
ination, Mr, Hussein did not think Hf 
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necessary to base these statements on 
any evidence at all, 


10. Further Mr. Hussein’ strongly 
relied upon the statement made in the 
sale deed which showed that defendant 
No. 2 was 21 years at the time of the 
sale deed. When asked as to why the 
statement in the sale deed not made by 
himself ‘should be: preferred over a 
statement made by himself on oath be~ 
fore the Court stating his age to be 19 
years on the date of the evidence, the 
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only device hit upon by Mr. Hussein for - 


inflating the age of defendant No. 2 was 
ta rely upon the abovementioned bland 
statement made by defendant No. 2 in 
his cross-examination. He no doubt went 
on harping upon his fond proposition 
that that’ was a ‘positive’ statement 
(using the word ‘positive’ with an evi- 
dent thick black (imaginary) underline). 
To my mind such a bland assertion. 


howsoever emphatic, _ serves no judicial . 


purpose. I, therefore, made it clear to 
Mr. Hussein that I had not the slightest 
inclination to accept any of his abova 
contentions, 

11. One of the reasons for his is — 
many questions remain unanswered even 
if his contentions are taken at their face 
value — and are swallowed hook, line 
and sinker! 

12. Firstly, and this is noteworthy, 
there was not even a pretence on tha 
part of Mr.. Hussein to argue that the 
first sale deed of the year 1949 was not 
a benami transaction. Not even an at“ 
tempt was made by him to deny that: 

{a) Fate Sherkhan was the person wha 


had paid the entire consideration of Ru: ~ 


pees 5,000/~. zine 

(b) He was in possession of the suif 
house all the time, 

(c) He was the real owner and Mah- 
beobkhan was only a benamidar, 
Questions then arise as to:— 

(a) how: is it that defendant No, Z 
purchased the suit house from Mahbooh~ 
khan? 

(b) why such pittance of consideration 
was paid when on his own showing the 
house was worth Rs. 30,000/- to 35,000/-? 

(c) if the real vendor of defendant 
No. 2 was Fate Sherkhan and if: Fate 
Sherkhan wanted to sell the house, why 
should he.sell it for such a paltry sum? 

(d) why did possession continue with 
Fate Sherkhan in spite of the second 
sale deed? ~- 

Not even a pretence was made by Mri 
Hussein. to give any answer to any of 
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these questions, though posed directly 
and repeatedly. 

13. Once it is accepted that defendant 
No. 2 could not have in his possession 
the said amount of Rs. 1,500/- -witb 
. which he could purchase the suit’ house 
from Mahboobkhan and once it is found 
that Fate Sherkhan continued with his 
possession of the suit- house even after 
the sale deed; (which fact I find no 
hesitation in accepting) it- would follow 
that the document, Ex. 123, could not 
result in conferring any title upon de~ 
fendant No. 2 and it would follow that 
defendant No. 2 was just another be- 
namidar found by Fate Sherkhan in 
place of the first benamidar Mahboob- 
khan, 

14, It is unnecessary to examine 
separately Mr. Hussein’s contention re- 
garding his’ case that no evidence was: 
led by the plaintiffs for establishing the 
benami character’ of sale deed, Ex. 123. 
The above circumstances are themselves 
evidence in abundant measure of the 
fact that defendant No. 2 was a mere 
benamidar. Once the fact that from the 
very nature of things the ostensible pur- . 
chaser could not have had moneys or 
capacity to purchase any property is, 
established, this fact coupled with the 
fact that -Fate Sherkhan continued to 
remain in possession of the suit house 
even after the sale deed, must give rise 
to the inference that the transaction em~ 
bodied in the sale deed, Ex. 123, was a 
benami transaction. I find that the con- 
clusion of the léarned trial Judge in this 
behalf to be quite correct. =  - 


15. Where the learned Judge went 
away in his judgment, however, is his. 
strange conclusion that Fate Sherkhan 
had made a gift of the suit house to 
defendant No. 2, No doubt defendant 
No. 2 -had made an alternative case to 
this effect in his written statement; but 
there is not an iota of evidence led by 
him to bolster his case of gift. No word 
is’ said by him regarding. any gift hav- 
ing been made by his father to himself. 
There is neither any oral evidence nor 
any documentary evidence led by him 
to justify such plea. o 

16. A gift can be made by a Muslim 
either by document or if it is to be 
made orally by actual delivery of pro- 
perty. In the context of the facts of the- 
ease, it is not even suggested that Fate 
Sherkhan had executed a gift-deed in 
favour of defendant No. 2. What we find” 
from evidence is that a.sale deed was 
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defendant No. 2 and not any gift-deed 
ty Fate Sherkhan in favour of defen- 
dant No. 2.- A gift by document, there- 
fore, - is out. of question in the instant 
case. So.far. as the gift by delivery of 
} ssion ‘is concerned, it is not plead- 
ed- by: defendant No, 2 nor is it proved 


.by. any evidence whatsoever by him, He 


has not stated that the possession of the 
suit house was made over by Fate Sher- 


-khan to himself with the intention of 


making gift of the same to him. In this 
view of things at least at first blush it 


` does appear that it is impossible to find 


any justification for the learned Judge's 
conclusion that the suit house was gift- 
ed by Fate Sherkhan to his son, defen- 
dant No, 2.° 


17. | Mr. Hussein, however, insiste? 
that the finding of the trial Court re 
garding. gift by Fate Sherkhan to his 


: son, defendant No. 2 was a correct find- 


ing. It was his contention that this was 
a gift by document as required by Sec- 
tion 123 of the Evidence Act. When ask- 
ed as to how any one of the require“ 
ments of the said Section 123 was com- 
plied with, he had no answer to the 
question intelligible to the Court. How- 
he relied upon the statement of 
law contained in Principles of Maho- 
medan Law written by Sir Dinshaw 
Mulla with particular reference to para’ 
graphs 147 to 150 and 155 thereto. He 
also contended further that if this could 
not be considered a gift-deed by docu- 
ment, it should be considered to be a 
oral gift. i i $ 


1g. I do not find any substance in 
For a valid 
gift under the Mahomedan Law it is 
absolutely necessary that there should 
be: (a) a declaration, (b) acceptance and 
{c) delivery of possession — in respect 
of the property in question, Defendant 
No. 2 has no doubt made an, averment 


_in- the written statement that the suit 


house was gifted to him’ by his father, 
but not a word is murmured or whis- 
pered by him in his evidence as re- 
gards the gift. It, therefore, follows that 


‘none of the ingredients for a valid gift 


are made out by him in his evidence. 
In reply to this position Mr. Hussein 
contends that the document, Ex. 123, it- 
self is sufficient: for proving all these in- 
gredients- of a valid gift. It is impossi- 
ble to accept this contention in the con- 
text of the state of evidence on record. 
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19. Mr. Hussein further contended 
that defendant No. 2 had paid the taxes 
for the period during the year 1965-66 
to 1969 and for that purpose he relied 
upon tax receipts, Exs, 124 to 127, for 
the tax paid by him for six years, It is 
impossible to see what these tax receipts 
have got to do with the gift. The fact 
that at the time of the suit defendant 
No. 2 had arrogated to himself the right 
of ownership of the property is not in 
dispute at all, The question is as to 
whether the suit house was gifted to 
him, There is nothing on the record to 
show as to whether there was the inten- 
tion of his father to make any such gift. 
There is nothing on the record to show 
that defendant No, 2 has accepted that 
house as given by his father as a gift 
at the time when the gift was made. 
There is nothing on the record to show 
that the father had the intention of 
delivering’ possession of the suit house to 
his son, defendant No. 2. It is not the 
case of defendant No. 2 that he paid 
the taxes for the house during the life- 
time of his father. In fact it is not even 
suggested that defendant No, 2 asserted 
iis right of ownership in any manner 
during the lifetime of his father. 


20. It cannot be mentioned that Mr. 
Hussein relied upon paragraph 155 of 
Mulla’s Principles of Mahomedan Law, 
where it is stated as follows: 


“No transfer of possession is required 
in the case of gift by a father of his 
minor child or by a guardian to his 
ward. All that is necessary is to estab- 
lish a bona fide intention to give.” 


This contention is somewhat amusing: It 
is Mr. Hussein’s own contention that de- 
fendant No. 2 was of 21 years of age on 
the date of the alleged gift. It is, there- 
fore, difficult to reconcile his present 
contention with his previous argument. 
But even proceeding upon the basis that 
defendant No, 2 was a minor at the time 
of the document, Ex. 123, which, in view 
of my above finding regarding his age, 
I must say, it is impossible to find any 
basis for the contention that Fate Sher- 
khan had‘a bona fide intention to donate 
the suit house to defendant No. 2. Mr. 
Hussein has not disputed before me at 
all that so far as the first transaction of 


the year 1949 was concerned, it was a” 
benami transaction. Now, if in the year 


1949 Fate Sherkhan wanted to purchase 
the property in the name of somebody 


outside the family, there is nothing un- ` 


likely in his wishing that in his old age 
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the property should be with somebody 
in his own family. Nothing is brought 
on record to show that Fate Sherkhan 
intended to exclude any of his .o her 
children and had intended to make de- 
fendant No. 2 alone the owner of the 
suit house. 


21. But apart from the abovemen- 
tioned legal position what needs to be 
borne in mind is that though in the case 
of a gift by father to his minor son the 
requirement of actual delivery of posses- 
sion may not be insisted upon by law, 
the other requirements of a valid gift 
cannot be dispensed with. The first and 
foremost of the requirements is the de- 
claration of the gift. A corollary of this 
principle of law is that there can be no 
gift by implication, It has got to be ex- 
press and unequivocal, Statement of law 
in this behalf is to be found in para 148 
of Mulla’s Mahomedan Law which is as 
follows :— 


“It is essential to the validity of a gift 
that the donor . should divest himself 
completely of all ownership and domi- 
nion over the subject of the gift.” 
Moreover the following statement of law 
by Macnaghten is cited with approval by 
Sir Dinshaw Mulla :— 


“A gift cannot be implied. It must be 
express and unequivocal and the inten- 
tion of the donor must be demonstrated 
by his entire relinquishment of the 
thing. given and the gift is null and void 
when he continues to exercise any act of 
ownership over it.” 


Nothing has been brought to my notice 
to show this prerequisite of a valid gift 
by a Muslim is dispensed with in’ the ` 
case of a gift by a Muslim father to his 
minor son. But what Mr. Hussein, in ef- 
fect and in substance, wants this Court 
to do imply a gift by Fate Sherkhan to 
his minor son, defendant No. 2, from 
the fact Fate Sherkhan got the sale deed, 
Ex. 123,- executed by Mahboobkhan in 
favour of defendant No. 2. In other 
words he wants the Court to infer gift 
by implication. To my mind this argu- 
ment militates against well settled prin- 
ciples of Mahomedan Law relating to 
gift, . 

22. <A word regarding the ingredient 
of delivery of possession which ingredi- 
ent is prima facie dispensed with in case 
of gift by father to his minor son would 
not be ‘out of place. . Para 155 of Sir 
Dinshaw Mulla’s Mahomedan Law which 
contains the statement of law in this’ be- 
half is already set out above, The full 
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implication’ of the ‘statement of law can- 
‘not be fully understood unless ‘the 


rationale — the raison de’tre — for the | 


apparent deviation from the general rule 
is appreciated. And once this rationale 
is appreciated, it would be readily per- 
ceived that the statement of law con- 
tained in para 155 of Mulla’s said work 
is, in reality, not an exception to the 
general law stated in para 148 extracted 
above. The general rule is that a donor 
must divest himself of all the control of 
the property which is the subject-matter 
of the gift. Delivery of possession has, 
therefore, got to be a concomitant of the 
gift, But when a father gifts property to 
his child, the position is peculiar. While 
“Jit is true that law does not find any- 
thing wrong for the father to gift his 
_ |property to his child, the difficulty arises 

from a twofold: position. Firstly, a minor 
may not be physically able to be in pos- 
session of the property except through 
his -guardian and, secondly the father is 
himself the guardian of the property of 
his minor child. Delivery of possession 
y a Mahomedan father to his minor 
child is, for all practical purposes, deliv- 
ery by right hand to the left hand. This 
is evidently the reason why the strict 
requirement of delivery of possession is 
mot strictly insisted upon in the case of 
a _ bona fide gift by the father to his 
or child. In a sense the requirement 








continues, but it is fulfilled in a. some-. 


what different manner, Till the date of 
the gift, the father is in possession of 
the relevant property on his own behalf, 
from the date of the gift he is in pos- 
session of the same, but only on behalf 
of the minor. (See Ameeroonnisa vV. 
Abadoonnisa (1875) 15 Eng LR 67: 2 Ind 
App 87 (PC)) cited by Sir Dinshaw 
Mulla in para 155 of his work. 


23. All this means that the basic re- 
quirement of a valid gift has got to be 
present even in the case of a father’s 
gift to his minor child. It has got to be 
by express declaration of intention, it 
cannot be deemed to have been made by 
any implication. 


24. In this view of the legal position, 


Mr. Hussein’s attempt te prove the gift 


by implication must fail. 
25. Mr. Hussein also tried to rely 
upon the statement of law extracted in 


the issue of Supreme Court Notes, dated . 


1st February, 1980 from the judgment of 
the Supreme Court in the case of Bhim 


. Singh v. Kan Singh, Civil Appeals. 626 . 


` and 629 of 1971 decided by the Supreme 
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` Court on 21-12-1979 (reported in AIR 
1980 SC 727). That decision was 


under the Transfer of Property Act. The 
full facts of the case are not before me. 
Mr. Hussein wanted to rely upon certain 
stray sentences in the report. It.is im~ 
possible to find any application of that 
judgment to the facts of the present 
case. That judgment appears to follow 
the judgment of the Privy Council in 
the case of one Mohammad Sadiq Ali 
Khan (AIR 1932 PC 13). Mr, Hussein has 
not taken pains to find out or study that 
case and to invite my attention to the 
ratio of that case. I find it impossible 
to get any assistance for deciding the 
question before me by reference to the 
statement of law extracted in the said 
abridged and summarised report. Mr. 
Hussein’s contention in this behalf must, 
therefore, be rejected. 

26. In this view of things, this ap- 
peal has got to be allowed and it has 
got to be held that the plaintiffs. are 
entitled to a share in the suit house in 
the following proportion. . 


Plaintiff No. 1, 1/16th share. 

Plaintiff No, 2, 7/152th share. 
Plaintiffs Nos. 3 to 6, 7/76th share, 
The trial Court shall proceed to pass ap- 
propriate orders for the purpose of ef- 
fecting the partition of the suit house on 

the basis mentioned above, 


27. “Defendant No. 2 shall pay the 
costs of this appeal to the plaintiffs. 
There shall be no order as to costs so 
far as the remaining defendants are con- 
cerned, 


28. Coming’ to the- cross-objections 
filed by defendant No. 2 it is difficult to 
find any merit in the cross-objections. 
The learned Judge -has held that plain- 
tiff No. 1 would be entitled to 1/16th 
share in the remaining portion of the 
suit properties which were valued at Ru- 
pees 32,150/-. While passing the final 
order, however, a typographical error 
crept in para 2 of the order. It was 
stated therein that plaintiff No 1 
Kadeeranbi was entitled to 1/8th share 
in the suit property. However, while cal- 
culating the amount of her share it has 
been correctly calculated at the rate of 
1/16th share and the actual amount is 
correctly mentioned to be Rs. 2,000.37 P. 
The cross-objection, therefure, in reality 
arises out of misplaced grievance. 

28. Next portion of the cross-objec- 
tion relates to the order of the costs 
passed by the trial Court. The trial 
Court had noted that the defendants had 
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taken an extremely unreasonable stand 
in the lower Court. In paragraph 11 of 
‘the judgment the learned Judge has ob- 
served that the books of accounts were 
withheld by the defendants with the re- 
sult that the plainiffs might have suf- 
fered-in the matter of ultimate calcula- 
tion of the amount receivable by them. 
Having regard to all these facts the 
learned Judge- has directed defendants 
Nos. 1 to 8 to pay the costs of the plain- 
tiffs. It is well known that the costs are 
in the discretion of the Court and I find 
really no reason why I should interfere 
-with the discretion exercised by the trial 
Court in this behalf. Moreover, Mr. 
Agrawal appearing for the appellants 
has invited my attention to the fact that 
no court-fees have been paid by the 
contesting defendants im connection with 
this grievance regarding the costs. It ap- 
pears to me that this court-fee is sought 
to be saved by these respondents by re- 
sorting to an ingenious device of filing 
am appeal in connection with a typo- 
graphical error and by showing that the 
relief regarding costs was by way of an 
incidental relief. If we see that the 
grievance regarding share of plaintiff 
No. 1 is wholly imaginary grievance, we 
cannot fail to find that the substantive 
grievance of defendants Nos. 1 to 8 „is 
one relating to the order of costs and 
if that is so, it was incumbent upon 
these respondents to pay the court-fees 
on this claim pertaining to the costs 
ordered by the trial Court, Respondents’ 
_eross-objections in this behalf are liable 
to be dismissed on this ground as well. 


30, There is a third plea taken in the 
cross-objection that the suit was filed by 
the plaintiffs in forma pauperis. While 
directing recovery of court-fee the trial 
Court directed that the same should be 
recovered from defendants Nos. 1 to 8 
and if they failed to pay the same, from 
the plaintiffs in the first instance, who 
should be entitled to recover from. de- 
fendants Nos. 1 to 8. This part of the 
decree is also challenged by respondents 
Nos. 1 to 8 It is difficult to see what 
justification could be there for any such 
challenge. Mr. Hussein did not even at- 
tempt to support any such plea in the 
cross-objections, 

31, In this view of things, the cross- 
objections are dismissed. . The respon- 
dents shall pay the costs of these cross- 
objections to the appellants, 

` Appeal allowed. 


N 
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The Union of India, Appellants v. The 
Indian Hume Pipe Co. Ltd, and another, 
Respondents, ae 


A. F. O. No. 436 of 1980. D/- 18-12- 
1980. 


Railways Act (1890), S. 80 (as amend- 
ed by Act 39 of 1961) — Suit for com- 
pensation — Place of suing — Special 
provision contained in S. 80 excludes 
operation of S. 20, Civil P. C. — Goods 
consigned at Lucknow on N. Rly, to 
Lalitpur on C. Rly. — Goods damaged. 
on way — Suit for damages against Rail- 
ways filed at Bombay, headquarters of 
C. Riy. — Held Bombay court had no 
jurisdiction to try suit and suit could be 
filed either at Lucknow, Lalitpur or 
place of damage. (Civil P. C. (1908), Sec- 
tion 20), AIR 1977 Kant 132, Rel. on; 
AIR 1971 Assam and Naga 69, Dissented 
from, (Paras 13, 19, 20). 


Cases Referred : Chronological Paras 


AIR 1977 Kant 132 16 
AIR 1971 Assam & Naga 69 13, 16 
AIR 19638 SC 1681 10, 11 


A. N. Samant, for Appellants; N, B. 
Kamat, for Respondents. 

JUDGMENT :— This appeal is filed 
from the decision of the learned Judge 
of the City Civil Court, Bombay, given 
on the Defendants’ Notice of Motion No. 
2759 of 1980 in Long Cause Suit No. 
4847 of 1970. 


2. The respondents to this appeal are 
the two plaintiffs who filed the said suit. 
The defendants to the suit who are the 
appellants before me are the Union of 
India who are sued as owners of the 
Northern Railway and the Central Rail- 


_way and acting through their respective 


General Managers at New Delhi and 


V, T, Bombay-1. 


3. The plaintiffs to the suit are. the 
Indian Hume Pipe Company Ltd., a pub- 
lic limited company, having its register- 
ed office at Bombay, and the New Great 
Insurance Company af India Limited, 
also originally a public limited company 
having its principal place of business at 
Churchgate Reclamation, Bombay, It 
may be mentioned that the suit is of 
1970. and during the decade, the second 
plaintiffs have been nationalised and 
thereafter must have been merged with 
one of the four Government Corporations 
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which are now carrying on the nation- 
alised general insurance business, 


4, As the summary of the pleadings 
would indicate, the claim is in effect and 
substance by the Insurance Company, 
whose shares are now entirely owned 
by the Government of India, against the 


Railway Administrations which are also’ 


owned by the Government of India, This 
is on the footing that plaintiff No. 1 has 
been paid its claim regarding damages 
by the Insurance Company and the 
rights of Plaintiff No. 1 must have on 
such payment been subrogated to plain- 
tiff No. 2. It is sad to observe that the 
Government Corporation or Departments 
are still litigating inter se in the Civil 
Courts and checking the dockets of the 
Courts by such litigation without evolv- 
ing a separate machinery to resolve or 
adjudicate such disputes, Time and again 
the need for evolving such machinery 
has been emphasised, but the wheels of 
the Govermment are moving very slow- 
Jy, if at all. 


5. To turn back to the facts as ap- 
pear in the pleadings, it would seem that 
certain consignments were handed over 
to the Central Railway at Lucknow 
(Industrial Area Siding) in U. P. by 
Indian Hume Pipe Company for carriage 
to Lalitpur (M. P. on the Central Rail- 
way). The consignments which were of 
R., C. C. Hume Pipe and Collars were 
accepted for carriage at railway risk 
These fourteen consignments were offer- 
ed for delivery by the Central Railway 
at Lalitpur to the consignees concerned 
jn damaged condition, A number of 
damage certificates were issued after as“ 
sessment and these certificates are indi- 
cated im paragraphs 4 and 5 of the 
plaint, According to the plaintiffs the 
loss suffered by the first plaintiff com“ 
‘pany in consequence of the breakage of 
the pipes and collars came to Ru- 
pees 11,731.44. The plaintiffs have claim- 
ed that this loss was occasioned by the 
negligent manner of iage and ac- 
cordingly have sued the defendants for 
reimbursement in respect of the said 
damage suffered by them. In paragraph 7 
of the plaint the plaintiffs have explain- 
ed how the second plaintiffs viz, the 
~ New Great Insurance Company came to 
be joined as party plaintiffs. 

6. Paragraph iL is the jurisdiction 
clause in the plaint and the same reads 
as follows: 

“The defendants are carrying on theit 
business in Bombay at the headquarters 
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of the Central Railway. The plaintiffs, 
therefore, - submit that this Hon. Court 
had jurisdiction to entertain and try the 
- suit,” : : 
The necessary written statement was 
filed, though somewhat belatedly, by the 
defendants in March/April, 1974. In 
paragraph 11 of the said written state- 
ment a plea has been taken that the 
City Civil Court at Bombay has no juris- 
diction to try the suit. It was also 
sought that the suit should accordingly 
be dismissed with costs. It may be men- 
tioned that this plea is contrary to the 
provisions of the Civil Procedure Code 
which directs a return of the plaint to 
the plaintiffs for being presented to the 
proper Court if it is ascertained that the 
Court in which the suit is filed has no 
jurisdiction to extertain and try the suit. 

7. It would appear that right up to 
the time the defendants took out their 
notice of motion dated 9th July, 1980 
not much progress was made in the mat- 
ter of ‘the trial of the suit, Not even 
the issues were. framed, If the City Civil 
Court had framed even the issues within 
this period of ten years, which is requir- 
ed to be done, and'had been aware of 
the desirability of determining the issue 
as regards jurisdiction expeditiously 
which duty is enjoined on Courts now 
by the Civil P. C., it is clear that the 
issue as to jurisdiction would have been 
tried.as. a preliminary issue without the 
necessity of the defendants, taking out 
the notice of motion which was for the 
following principal prayer: 

-“That the plaint presented herein by 
the plaintiffs abovenamed be returned to 
the plaintiffs herein for presentation to 
the proper Court having jurisdiction to 
entertain and try the claim in suit.” 


In my opinion, such notice of motion 
was misconceived, .H was, however, in 
substance an application to the Court to 
determine the question ‘of jurisdiction 
and the Court on that application ought 
really to have framed the issue as a 
preliminary issue and disposed of the 
same. The Court instead of following the 
proper procedure has. disposed of the 
said issue on the notice of motion which 
procedure can hardly be considered to 
be satisfactory. However, since the lower 
Court has given its. findings and hence 
adjudicated fhe issue, if beeames neces- 
sary to consider the same on merits. 
8 Fhe first question is whether the 
suit could beve been Bled at Bombay im 
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view of the fact that-the consignment 
was loaded at Lucknow in the State of 
Uttar Pradesh and was to be delivered 
at Lalitpur in the State of Madhya Pra- 
desh and the route admittedly was not 
through Bombay, so that there was no 
possibility of any damage having occur- 
red at Bombay. Ordinarily the jurisdic- 
tion of the Court would be determined 
by the provisions contained in the Civil 
F. C, and it becomes necessary, therefore, 
to consider the provisions in the said 
Code pertaining to the institution of suits. 
Ss. 15 to 20 of the Civil P. C. pertain to 
these provisions and we are admittedly 
concerned with Section 20 as it stood 
prior to the amendment of 1976. The 
whole of the section may now be extrac- 
ted together with Explanation IT:— . 


"20. Subject to the limitations afore- 
said every suit shall be instituted in a 
Court within the local limits of whose 
jurisdiction — 

(a) the defendant, or each of the de- 
fendants where there are more than one, 
at the time of the commencement of the 
suit, actually and voluntarily resides, or 
carries on business, or personally works 
for gain; or 

(b) any of the defendants, where 
there are more than one, at the time of 
the commencement of the suit, actually 
and voluntarily resides, or carries on 
business, or personally works for gain, 
provided that in’ such case either the 
leave of the Court is given or the defen- 
dants who do not reside, or carry on 


business, or personally work for gain, 
as aforesaid, acquiesce in such institu- 
tion; or 


(c) the cause of action, wholly or in 
part, arises. 


Explanation I: Where a person has a 
permanent dwelling at one place and also 
a temporary residence at another place, 
he shall be deemed” to reside at both 
places in respect of any cause of ac- 
tion arising at, the place where he has 
such temporary residence. 


Explanation II: A corporation shall be 
deemed to carry on business at its sole 
or principal office in India or, in respect 
of any cause of action arising at any 
place where it has also a subordinate 
office, at such place,” i 
Ii may be mentioned that by-the amend- 
ment of 1976 Explanation I has been 
deleted with the result that the original 
Explanation II mow becomes the soli- 
tary Explanation to the said section, 
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9, . Perusing the provisions. contained 


in Section 20 it is clear that jurisdiction 


cannot be claimed to have been confer- 
red on the City Civil Court under cl. (c) 
as admittedly no part of the cause of 
action has arisen in Greater Bombay. 
Thus the plaintiffs, in order to substan- 
tiate the plea as to jurisdiction under 
Section 20 of the Civil P. C., will have 
to contend that jurisdiction is conferred 
on the City Civil Court by reason of 
either Clause (a) or Clause (b). Now, the 
defendants to the suit are the Union of 
India, but they are sued as owners of 
two Railways viz., the Northern Railway 
and the Central Railway. It is the 
Central Railway alone which has its 
headquarters in Bombay. The Northern 
Railway Administration admittedly does 
not have its headquarters in Bombay 
and hence Clause (a) does not apply. If 
at all, jurisdiction is to be sought for 
under Section 20 of the Civil P, C., it 
will have to be under Clause (b), I am 
making 
because I find that leave of the Court 
has not been obtained as far as the 
Northern Railway Administration is 
concerned and such leave of the Court 
is clearly contemplated under Section 20 


(b). There is also no acquiescence in 
such institution by the said Railway 
Administration. This, - however, is not 


the point arising from the decision on 
the defendants’ notice of motion which 
decision has been impugned in this ap- 
peal from order. Mr, Samant on bshalf 
of the appellants fairly conceded that 
this point had not been urged by him in 
the lower Court and the attention of the 
trial Court had not been drawn to the 
failure of the plaintiffs to obtain leave 
under Section 20 (b) of Civil P. C. 

- 10. In the past there was a contro- 
versy as to whether the Union of India 
as owning the Railway Administration, 
can be said to be carrying’ on business 
and various High Courts had expressed 
differing views. Under Explanation II 
(original) a Corporation is deemed to 
carry on business at its sole or principal 
office in India. Thus, if the Union of 
India could be regarded as carrying on 
business of running railways through the 
Railway Administrations, it would be 
sued at the place where the principal 
office of the Railway Administration was 
situate. This controversy was resolved by 
the Supreme Court in. its decision given 
in Union of India v, Sri Ladulal Jain, 
AIR 1963 SC 1681, The rationale of the 
provision under Section 20 of the Civil © 
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P. C. was. explained in, paragraph 6 and 
the Court thereafter went on to observe 
that although the expression ‘voluntarily 
resides. or personally works for gait’ 
cannot .be appropriately applied to the 
case of the Government, the Government 
can however be said to carry oa busi- 
ness. Articles 298 and 19 (6) of the Con- 
stitution of India were referred to and 
in the opinion of the Supreme Court, 
these Articles clearly indicate that the 
State could carry on business. The Court 
went on to consider that the running of 
railways was originally m the hands of 
private companies and individuals, Ac- 
cording to the Supreme Court, it was 
the nature of the activity which defines 
its character. Running of railways is 
such an activity which would come 
within the expression ‘business’, The mo- 
tive of the person running the said busi- 
ness was irrelevant. Accordingly, it was 
held that the Union of India thus car- 
ries on the business of running railways 
and it could be sued in the Court within 
whose territorial jurisdiction the head- 
quarters of the Railway run by the 
Union of India is situate. (See para- 
graph 16 of the report). Thus, as far as 
the Central Railway Administration was 
concerned, the view of the Supreme 
Court in Ladulal Jain’s case if applied 
would mean that the suit agaimst the 
Union of India as owning the Central 
Railway Adminisration could be filed in 
the Bombay City Civil Court if the claim 
fell within the limtis of pecuniary juris- 
diction of that Court, 

11. The decision of the Supreme Court 
in Ladulal Jain’s case (AIR 1963 SC 
1681) was given in an appeal of 1962 
which was from a decision of the Assam 
High Court in April, 1961 — and the 
view of the Assam High Court was ap- 
proved by the Supreme Court. But both 
the decisions were given prior to: the 
amendment of Section 80 of the Rail- 
ways Act which amendment was effect- 
ed by Act 39 of 1961 which came into 
force on, Ist January, 1962. 


12, It becomes necessary now to con- 
sider whether any change is required to 
be effected in the legal position by rea- 
son of the amendment to the said statu- 
tory provision. Section 80 of the Rail- 
ways Act prior to this amendment of 
1961 read as follows: 


“80. Suits for compensation for injury 
to through-booked traffic. Notwithstand- 
ing anything in any agreement purport- 
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ing to limit the liabilily of a railway 
administration with respect to traffic 
while on the railway of another admin- 
istration, a suit for compensation for 
Joss of the life of, or personal injury 
to, a passenger, or for loss, destruction 
or deterioration of animals or goods 
where the passenger, was or the animals 
or goods were booked through over the 
railways of two or more railway admin- 
istrations, may be brought either against 
the railway administration from which 


the passenger obtained his pass or pur- 
chased his ticket, or to which the ani- 
mals or goods were delivered by the 
consignor thereof, as the case may be, 
or against the railway administration on 
whose railway the loss, injury, destruc 
tion or deterioration occurred.” (under- 
lining supplied). 











Thus the provision as originally enacted 
indicated the parties against whom ac- 
tions could be initiated. After the enact- 
ment of Act 39 of 1961 the said section 
mow reads as follows: 


“89. Suits for compensation.— A suit 
for compensation for loss of the life of, 
or personal injury to, a passenger or for 
loss, destruction, damage, deterioration 
or non-delivery of animals or goods may 
be instituted — 


(a) if the passenger was, or the ani- 
mals or goods were booked from one 
station to another on the railway of the 
same railway administration, against 
that railway administration; : 


. (b) if the passenger was, or the ani- 
mals or goods were booked through over 
the railway of two or more railway 
administrations, against the railway 
administration from which the passenger 
obtained his pass or purchased his ticket 
or to which the animals or goods were 
delivered for carriage, as the case may 
be, or against the railway administration 
on whose railway the destination station 
lies or the loss, injury, destruction, dam- 
age or deterioration occurred; and in 
either case, the suit may be instituted 


in a Court having jurisdiction over the 
place at which the passenger obtained 


his pass or purchased his ticket or the 
animals or goods were delivered for car 
riage, as the case may be, or over the 
place _ in which the destination station, 
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lies, or the loss, injury, destruction, 
damage or deterioration occurred,” 
(underlining supplied). 

43. Thus a visual comparison of the 
said section prior and subsequent to the 
amendment will indicate that there is 
now added. a provision as regards the 

_forum in which suits for compensation 
against. a railway administration are to 
be instituted. However, the Legislature. 
has used the words “may be instituted” 
in preference to the mandatory “shall”. 
It is this provision which has given rise 
to a controversy in .which the High 
Courts of Assam and Karnataka have 
expressed divergent views. The contro- 
versy may now be briefly stated. Was 
it intended by: Parliament after Act No. 
39 of 1961 to provide for exclusive 
forums at which the suits of the type 
indicated in the earlier part of Sec. 80 
could alone be instituted taking away or 
abrogating to that extent the applicabi- 
lity of ‘the general provisions for insti- 
tution of suits found in Sec, 20 of: the 
Civil Procedure Code? As far as the facts 
of the present case are concerned, if the 
view that jurisdiction is governed by the 
provisions contained in Section 80 only 
is accepted, there would be no warrant 
for. applying the Explanation (Original 
Explanation II) — to Section 20 and 
permitting the present suit to be filed at 
the headquarters of the Central Rail- 
way. Under Section 80 it is the clear 

osition, which is not seriously disputed, 
that the suit may be filed either at 
Lucknow or’ at Lalitpur or in a Court 
exercising territorial jurisdiction over 
the place where the damage to the goods 
has occurred: (provided the plaintiffs are 
somehow aware of this precise place). 
Thus, if Section 80 alone holds the field 
excluding the application of Section 20 
of the Civil Procedure Code, the City. 
Civil Court would. clearly have no juris- 
diction to. entertain and try the suit and 
must return the plaint to be presented 
to the. proper Court, If on the other 
hand this is a clarifying or enabling 
provision not.abrogating the applicability 
of the general provisions contained in 

Section 20 of the Civil Procedure Code, 
then the plaintiffs’ suit was filed in a 
proper Court having jurisdiction by rea- 
son of the Explanation to Section 20 
since the headquarters of the Central 
Railway Administration are admittedly 
within Greater Bombay. For the pur- 
poses of this-argument we shall ignore 
the fact that the Northern Railway 
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Administration is also impleaded as a 
defendant. We shail consider the suit as 
being filed only against the Union of 
India owning the Central Railway. Is 
such a suit competent after the changes 
effected in Section 80 of the Indian Rai- 
ways Act by Act 39 of 1961? The mat- 
ter came to be considered by a Division 
Bench of the Assam and Nagaland High 
Court in Assam Cold Storage Co, v. The 
Union of India, ATR 1971 Assam & Naga- 
land 69, and P. K.Goswami, C. J. speak- 
ing for the Division Bench considered 
whether the Court in which the suit was 
filed had jurisdiction, The facts before 
the Assam High Court were that a con- 
signment of certain bags of onion was 
booked at Lasalgaon railway station for 
carriage and delivery at Tinsukia rail- 
way station en the North East Frontier 
Railway. The consignment was deliver- 
ed in a damaged condition and a certi- 
ficate to that effect was given by the 
railway at the time of delivery, After 
appropriate notices the suit was filed in 
the court of the Subordinate Judge at 
Gauhati which was the headquarters of 
the concerned Railway. 

14. One of the questions being con- 
sidered by the Court was whether the 
suit was properly instituted. The appel- 
lant contended that it was by reason of 
the provision contained in Section 20 of 
the Civil P. C. the Union of India, as 
representing the North East Frontier 
Railway Administration, urged that- Sec- 
tion 80 of the Railways Act was a spe 
cial provision on the point ‘and it im- 
pliedly repealed Section 20 of the Civil 
P. C. which was not available for being 
invoked by the appellant. It was sub- 
mitted for the consideration of the As- 
sam High Court that prior to the amend 
ment of Section 80 of the Railways Act 
there was no provision in that section 
about the place of suing which provision 
was introduced for the first time by the 
1961 amending Act. Thus, according to 
the respondents it was Sec. 80 which 
held the field and since it was a special 
provision dealing with certain suits 
against the Railway, the question of 
place of suing as far as such suits are 
concerned, was required to be- governed 
by that special provision and not by the 
general provision under the Civil P. G 
P. K. Goswami, J. speaking for the Di- 
vision Bench, rejected the contention of 
the defendant (Union of India) in the 
following words (at p. 70, para 5):— 

“The question that arises for conside- 
ration is whether after the amendment 
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it is permissible for a plaintiff to sue 
the defendant at a place mot - provided 
for under Section 80 of the Railways 
Act. Section 20; Civil P. C. finds its 
place in a group of Sections (Ss. 15 to 
25) in Part 1 of the Code under a sub- 
heading, namely “place of suing”. Sec- 
tion 20, subject to the limitations of Sec- 
tions 16 to 19, provides inter alia for a 
suit to be instituted in a Court with- 
in the local limits of whose jurisdiction 
the defendant actually and voluntarily 
resides or carries on business or perso- 
nally works for gain, It is not disputed 
that the defendant carries on business 
within the jurisdiction of the Gauhati 
Court. It is strenuously contended that 


after the amendment of Section 80, a` 


suit cannot be instituted at any place not 
included in that Section by taking re- 
course to Sec. 20, Civil P. C. Sec. 20 1s 
the earlier law on the point and it was 
meant for various suits indicated there- 
in. This section was the only resort 
prior to the amendment of Sec. 80. 


The precise point that arises for con“ 
sideration in this appeal is whether after 
the amendment of Section 89, it is per- 
missible to add any other place of suing 
outside the limits of Section 80 even 
though it may be permissible under Sec- 
tion 20, Civil P. C. In other words, has 
Section 80 impliedly repealed Section 20, 
Civil P. C.? or, could these two sections 
co-exist without any inconvenience or 
difficulty? It wil be noticed that when 
the Legislature sought to amend Sec- 
tion 80, it must be assumed that it had 
S. 20, before it which was the earlier 
section in the field on the subject. If so, 
im absence of an express provision to 
the cantrary, or in absence of a clear 
implication in the provision, it is not 
possible to hold that Section 20, Civil 
P. C. has been impliedly repealed by 
Section 80. When it is a question of the 
place of suing, both the sections can 
zo-exist and there is no repugnancy or 
inconsistency in the two sections stand- 
ing together...... 2 
The Bench thereafter considered whether 
there was such a positive repugnancy 
between the two provisions that they 
could not be reconciled and made to 
stand together. In the view of the Assam 
High Court there was no such positive 
repugnancy and the objection as to the 
lack of territorial jurisdiction, which 
objection was based on the provisions 
cantained in Section 80 of the Railways 
Act was misconceived. - 
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15. It may be mentioned that. the 
Assam High Court decided the Second 
Appeal .before it on a number of pleas. 
However, this point was one of several 
pleas considered by it and must be re- 
garded as part of the ralio laid down by 
that Court. 


16. The decision of the Assam High 
Court came to be considered subsequently 
by the Karnataka High Court and a 
single Judge of the said High Court 
found himself unable to accept the re- 
asoning and the conclusions of the Assam 
High Court. That was in the Union of 
India v. C. R. Prabhanna & Sons, AIR 
1977 Kant 132. In the matter arising 
before the Karnataka High Court the 
goods had been despatched from Wadi 
Bunder Railway Station, Bombay, to 
Bangalore City Railway Station, but the 
suit came to be filed before the Munsiff, 
Tumkur. This was done on the footing 
that . the Railway Receipt had been 
negotiated through the State Bank of 
Mysore, Tumkur -and payment had been 
made by: the plaintiffs at that place. Thus 
it was contended that part of the cause 
of action had arisen at Tumkur and 
jurisdiction was sought to be conferred 
on the Munsiff, Tumkur, by placing re- 
liance on the provision contained in Sec- 
tion 20 (c) of the Civil P. C. It was con- 
tended before the High Court that the 
Court of the Munsiff at Tumkur had no 
territorial jurisdiction to entertain the 
suit in view of the special provisions 
contained in Section 80 of the Railways 
Act as substituted by the Railways 
(Amendment) Act, 1961 (39 of 1961), The 
objection of the Southern Railway re- 
garding the territorial jurisdiction was 
overruled by the Munsiff who decreed 
the suit. The lower Appellate Court 
affirmed his decision. The Union of 
India carried the matter in Second ap- 
peal to the Karnataka High Court where 
Venkataramiah, J., upheld the objection 
at to territorial jurisdiction findmg him- 
self unable to agree with the view of the 
Division Bench of the Assam High Court. 
The learned single Judge of the Karna- 
taka High Court went on to extract the 
provision of Section 80 which has ear- 
lier been extracted in this judgment and 
thereafter to state the rival contentions. 
He also referred to the decision in 
Assam Cold Storage Co, v. The Union of 
India, AIR 1971 Assam and Naga. 69. 
He thereafter found himself unable to 
agree with the Division Bench of the 
Assam and Nagaland High Court, In 
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the words of Venkataramiah J, (at p. 134 
para 5):— 

“Section 80 as it originally stood laid 
down that notwithstanding anything in 
any agreement purporting to limit any 
liability of railway administration, a suit 
for compensation for loss of goods could 
be filed either against the railway ad- 
ministration from which the goods were 
booked or against the railway administra- 
tion on whose railway the loss, injury, 
destruction or deterioration of the goods 
occurred. There was no reference to 
the territorial jurisdiction of the Courts 
in which such suits for compensation 
under Section 80 could be instituted, By 
Act 39 of 1961, Section 80 was substituted 
by the new section extracted above. 
While doing so, the Parliament specifi- 
cally mentioned in that section the 
Courts before whom such suits could be 
filed. I am of the view that the Parlia- 
ment when it enacted the new Sec. 80 
intended to specify the Courts before 
whom alone suits under Section 80 of 
the Railways Act could be filed. It 
should be remembered that S. 20 of the 
Civil P. C. was in existence even at the 
time when S. 80 was substituted in the 
year 1961. If the parliament in- 
tended that S. 20 of the Civil P. C. 
should continue to_be applicable, then 
there was no need for specifying in S. 


80 the courts which could entertain the - 


suits referred to therein as they would 
also fall within the category of courts 
specified in S. 20 of the Civil P. C. 
While interpreting statutory provisions 
we should bear in mind that no legisla- 
ture would ordinarily indulge in super- 
fluity. If we accept the argument which 
appealed to the High Court at Assam 
and Nagaland, we have got to attribute 
to the Parliament the error of enacting 
a provision which would amount to a 
surplusage.” 


In this view, therefore, Section 80 of the 
Railways Act enacted a complete Code 
regarding the Courts before whom the 
Suits referred to therein can be filed. 
Once the provision is accepted as consti- 
tuting a complete Code, then the special 
provision must be accepted as excluding 
the operation of the general provisions. 
The learned Judge also referred to the 
object underlying the specification of the 
Courts having jurisdiction to try suits 
egainst the Railway Administration 
under Section 80. According to him: 


NEPE ESEE: The object of specifying the, 
to try suits- 


Courts having jurisdiction 





Humė Pipe’ €ö.’ Ltd. ` ` ALR 


under Sectiori 80 is also clear. The Par- 
liament apparently did not wish that 
any Court in India merely because the 
Railway Receipt was negotiated within 
its jurisdiction should have jurisdiction 
to try a suit falling under Section 80 
against the Railway as it would cause a 
good deal of inconvenience to the rail- 
way administration to defend ‘suits at 
Courts far removed from the booking 
station, place of destination and the place 
where the loss of goods had occurred, 
when they were not concerned with the 
negotiation of the railway receipt. ~ It 
cannot also be said that the Union of 
India either resides or carries on busi- 
ness or work for gain in every part of 
India wherever a railway station is situ- 
ated. The suits against the Union of 
India under Section 80 have to be filed 
only in the Courts specified therein. I am, 
therefore, of the view that Section 20 of 
the C. P. C. has to be read as not being 
applicable to suits falling under S. 80 
of the Railways Act after Act 39 of 1961 
came into forcé......... B: 


17. When the matter was argued be- 
fore the learned Judge of the City Civil 
Courts, he was faced with both the deci- 
sions. The reasons given by the Assam 
High Court appealed to him more and 
accordingly in his view the City Civil 
Court had jurisdiction, Thus, the notice 
of motion taken out by the defendant 
was dismissed, but with no order as to 
costs, It is this decision which is now . 
impugned in this appeal from order. 


18. It goes without saying that the 
controversy is the result of the loose 
manner of drafting legislation which now 
seems to be the accepted practice, per- 
haps to create more work for the legal 
` profession. Parliament, if it had want- 
ed to provide for Section 80 to be a 
complete Code as to the place of insti- 
tution of suits as far as claims against 
the Railway were concerned, could have 
so clearly provided by having a ‘non 
obstante clause at the appropriate place 
as also perhaps to a limited extent, by 
using the word “shall or” “shall alone” 
instead of the word “may” before “be 
instituted”. No guidance is to be found 
in the statement of objects and reasons 
tendered to the legislature at the stage 
of introduction of the Bill which re- 
sulted in Act 39 of 1961. There is only 
a bare statement that the amendments 
were being proposed to remove difficul- 
ties without specifying what the diffi- 
culties were. To a certain extent ‘the’ 
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decisions, both of the Assam and. Naga- 
land High Court and of the Karnataka 
High Court are supported by good rear 
soning and like the learned Judge of 
the City Civil Court I am faced with a 
problem of accepting one of the two 
~possible processes of reasoning in pre- 
ference to the other, 


19. To a certain extent it is possible 
to hold along with the Division Bench of 
the Assam and Nagaland High Court 
that the abrogation or mnon-application 
of Section 20 ought not to be easily ac- 
cepted unless there was a clear positive 
repugnancy or cléar indication in S. 80 of 
the Railways Act after amendment 
which would suggest that the Parlia- 
ment intended to enact an exclusive 
Code as far as claims against the Rail- 
ways were concerned which would im- 
pliedly repeal or abrogate the general 
provision contained in Section 20 as far 
~as such suits were concerned. If there 
was clarity and precision in the enacted 
law, then obviously the problems would 
not have arisen. On the other hand, 
there is much that is attractive- in the 
approach of the learned single Judge of 
the Karnataka High Court where he has 
stated that to accept the arguments 
and the conclusions which found favour 
with the Assam and Nagaland High 
Court would be to render the changes 
effected in Section 80 of the Railways 
Act totally redundant and otiose, Sec. 80, 
as originally elected prior to its amend- 
ment in 1961, did not provide for the 
place where the suits could be instituted. 
If a consignment was given over to the 
~Railways as carriers at place ‘A’ to be 
delivered at place 'B’ where the same 
was delivered in a damaged condition 
and if it is ascertained or comes to the 
knowledge of the aggrieved party that 
damage had occurred at place 'Œ then 
the suit could be filed against the Rail- 
way Administration at any of the 
three places ‘A’ ‘B’ or 'C’ if the provi- 
sions contained in Section 20 (c) of the 
Civil P. C. were to be applied. Part of 
the cause of action would arise at the 
place where the goods were taken charge 
of by the Railway Administration or 
where the damaged goods are delivered 
by the Railway Administration; and 
similarly, where the damage to the 
goods took place, Thus, Section 80 does 
thot add anything- to the provisions con- 
tained in Section 20, nor does it clarify 
or resolve any difficulty. If Section 80 is 
to mean something and we must proceed 
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on the footing that the Parliament did . 
not embark upon an exercise in futility 
it must be that these three were heace 
to be the only places at which such 
suits could be filed irrespective of the 
other places at which the suits could 


earlier be filed under Section 20 (a) or 


20 (b) of the Civil P. C, As far as the 
Railway Administrations are concerned, 
it would appear that Section 80 of the 
Railways Act, after its amendment, gave 
a go by to the Explanation to Sec, 20 of 
the Civil P. C. which permitted suits 
being filed at the headquarters of the 
Railway Administration, To continue 
with the illustration which I have ear- 
lier given, suits filed at places, A. B. or 
C cannot be regarded as causing any 
great inconvenience to the Railway Ad- 
ministration since the goods have been 
dealt with at each of the three places, 
and it would be easy for the Railway 
Administration to produce the necessary 
material before the Court, which mate- 
rial would have bearing on the question 
of its liability. Thus, if the suit was to be 
instituted at ‘A’ or ‘B’ or ‘C’ the Rail- 
way administration cannot be said to be 


inconvenienced by the forum at which 
the suit could be instituted. The same 
considerations, however, do not hold 


good if the suits were to be instituted at 
the headquarters of the Railway Admin- 
istration. No part of the evidence 
would be available at such headquarters. 
The employees concerned with the re- 
ceipt, transmission and delivery of goods 
would ordinarily be not at the head- 
quarters and the necessary evidence thus 
would have to be sought for on com-- 
mission in almost every case if the Ex- 
planation to S. 20 read with S. 20(a) or 29 
(b) were to be available to allow such 
suits to be filed at a place where no part 
of the cause of action has occurred, Ob- 
viously, it was to meet and remove this 
difficulty that changes were effected in 
Section 80 of the Railways Act, If that 
was the basis for effecting the changes, 
then to read the provision in the manner 
that found favour with the Assam and 
Nagaland High Court would be to ren- 
der the said provision as totally mean- 
ingless which ought not to be done. 
Certainly the charges could have been 
effected in a better manner. If a non 
obstante clause had been enacted as part 
of the changed Section then certainly 
there would have been no difficulty, no 
lack of clarity, no confusion and the 
matter would have been simple. Even 


if the legislation be not fully satisfactory, - 
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I think it is the duty of the Court to 
readit in a reasonable manner, to supply 
the deficiency, if any, to remove the 
lacunae, if any found, and to give mean- 


ing to law which otherwise it would not 


have. In this view of the matter, I am 
more inclined to accept the approach 
of the Karnataka High Court which had 
the benefit of considering the judgment 
of the Assam and Nagaland High Court, 
but felt itself unable to agree with the 
views of the Division Bench. 


20. In the result, I am unable to agree 
with the impugned order of the learned 
Judge of the City Civil Court who has 
preferred the decision of the Division 
Bench of the Assam and Nagaland High 
Court to the decision of the single Judge 
of the Karnataka High Court. The re- 
asoning process in the latter decision ap- 
peals to me more for the reasons earlier 
indicated. In this view of the matter I 
think the proper order to be made on 
the notice of motion would be to direct 
the preliminary issue as to jurisdiction 
to be framed and that preliminary issue 
being answered in favour of the defen- 
dants. On that issue it will have to be 
held that the City Civil Court had no 
jurisdiction to entertain and try the suit. 
Once that conclusion is reached, the 
trial Court will have to consider the 
provisions for return of plaint contained 
in Order 7 Rule 10 onwards. Accordingly, 
I allow the appeal, set aside the impugn- 
ed order and direct the trial Court on 
the defendants’ notice of motion to fix 
the issue as to jurisdiction as a prelimi- 
nary issue, answer it in the manner in- 
dicated by me and pass a proper order 
for retum of plaint under Order 7 R. 10 
of Civil P. C. 


21. As the matter is not free from 
doubt, parties are directed to bear their 
own costs of the notice of motion and of 
the Appeal from Order. Even as regards 
the costs of the suit are concerned, this 
would seem to be the proper approach 
on the question of costs, 


Appeal allowed. 
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Padmakar Balkrishna v. State. 
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Constitution of India, Art. 226 — Proce- 
dure — Admission of petition — Grave 
allegations against the State and Chief Min- 
ister relating to violation of Maharashtra 
Cement (Licensing and Control) Order, 1973 
and government resolutions and circulars — 
Allegations supported by particulars in peti-~ 
tion, government record, Newspaper reports 
and reports of debates in Legislative Assembly 
— Affidavit on behalf of State misleading 
and Chief Minister not filing affidavit though 
opportunity given — Weld prima facle case 
for admission of petition was made out and 
same could not be dismissed in limine. AIR 
1974 SC 555 (586) and AIR 1977 SC 567 
(877), Disting; ATR 1971 SC 1228 and AIR 
1964 SC 962 (970) and AIR 1980 SC 1992, 
Referred. (Paras 17, 19, 22, 23, 30. 31) 
Cases Referred: Chronological 
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AIR 1977 SC 567 : 1977 Lab IC 55 17 
AIR 1974 SC 555 : 1974 Lab IC 427 15 


AIR 1971 SC 1228 18 
AIR 1969 SC 1201 21, 22% 
AIR 1964 SC 962 20 
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Ashok H. Desai with N,.H. Seervai and 
D. N. Nanavati for Petitioners; A. S. Bobade, 
Advocate General with S. P. Kanuga, Govt. 
Pleader and S. M. Shah; K. H. Bhabha with 
C. J. Sawant; L. K. Chatterjee, for Respon- 
denis. 


ORDER :— Questions of considerable 
public importance are raised in this public 
interest action initiated under Article 226 of 
the Constitution by three citizens, one of 
whom is a former member of the country’s 
sovereign legislative body, the Parliament, 
the other two being former members of the, 
Maharashtra State Legislature. = 


2. These questions have vital significance 
to the rule of law and the rights and obliga- 
tions of the Executive enjoined to administer 
and govern according to the laws of the land 
and the Constitution of the country. 


3. Though there are three respondents to 
this petition viz., (1) the State of Maha- 
tashtra, (2) the Chief Minister of Maha- 
rashtra and (3) the Union of India, this peti- 
tion is directed mainly against the first two 
respondents, there being no dispute that re- 
spondent No. 3, Union of India, is a formal 
party. 

4. Case is that the petitioner received 
numerous complaints from various citizens 
that cement — an essential commodity — 
was not at all available from rationing offices 
either for building or for repair work; that 
bona fide claims in that behalf were com- 
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pletely side-tracked: that persons who se 
cured recommendations of the Chief Ministes 
or other Ministers, M.-L. As: and Officers 
were getting cement in large quantities in 
breach of the normal procedure; that the 
_petitioners themselves who had applied for 
only five bags of cement each had also not 
got the same. 


5. Submission is that the present system 
of distribution of cement in the State of 
Maharashtra was in complete violation of 
the procedure established by law, viz., the 
Maharashtra Cement (Licensing and Control) 
Order, 1973 read with Government Resolu- 
tion dated 12th September, 1978 set out in 
extenso in the petition, the very preamble to 
this resolution being: 


“In view of the frequent complaint regard- 
ing the non-availability and black marketing 
of cement, the Government has been con- 
sidering the question of re-organisation of 

_ the system of distribution of cement in the 
State with a view to ensuring equitable dis- 
tribution of cement at fixed prices. After 
examining the matter in details, the Govern- 
ment is pleased to- direct that the. system of 
distribution of cement in the State from the 

_ Ist October, 1978 should be ag indicated in 
this Government Resolution.” 


6. Averment then is that though it was 
by notice in Mantralaya notified that no ap- 
plications for cement would be received by 
Mantralaya as cement was not being’ distri- 
buted or allotted by the ist or the 2nd re- 
spondent the several allotment orders annexed 
to the petition show that cement was in fact 
allotted directly from Mantralaya, thus ren- 
_dering false the notice supra. 


7. Averments thereafter are: 


(a) The Chief Minister has been allotting 
large quantities of cement in an arbitrary, 
capricious, unreasonable and unjust manner 
to big builders/contractors/industrialists by 
collecting large sums of money for certain 
Trusts created by him and of va he is a 
Trustee. l 


(b) The Chief Minister falsely stated that 
he headed the said Trusts in his official capa- 
city as Chief Minister of the State, - 


(c) The Chief Minister stated on the floor 
of the Legislative Assembly that to collect 
large funds for purposes ag those of the said 
Trusts from persons getting the benefit of 
„State services in one form or another was 
“proper and to extract money by using the 
leverage of official position in Government 
for the benefit of specific parties is just, 
fair and proper. 
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- (d) In May 1981, it ‘was. reported that 
Rizvi Builders of Bombay received 700 
tonnes of cement from Chief Minister -directly 
from Mantralaya. In the same month, 
Mr. Yusuf Patel received 350 tonnes, of: 
cement. through Chief Minister directly from 
Mantralaya. Bombay Builders paid on 24th 
April, 1981 Rs. three lakhs and received 
cement.on 24th June, 1981 and Ist July, 
1981. Hiranandani Builders paid on 7th 
April, 1981 and 2nd June, 1981 rupees one 
lakh fifty thousand and received cement on 
24th June, 1981 and ist July, 1981. Makers 
Development Services Pvt. Ltd. paid on 1st 
July, 1981 rupees two lakhs and received 
cement on 24th June. 1981. 


8. Reference is also made to the disclosure 
by Shri Madhu Devlekar, a sitting member 
of the State Legislature inter alia to the 
effect that— 

(a) In “D” Zone (Bandra to Dahisar) 1,128 
applications for cement for building and 
several thousands applications for cement for 
repairs were pending for want of cement. 

(b) Out of 900 new applications in 1981, 
not one received any cement. 

(c) Even out of the actually allocated 
quota, hardly 50% was received, 

(d) The position in Zones “A”, 
“E”. was equally precarious. 

(e).On the other hand, the Deputy Secre- 
tary, Food and Civil Supplies Department, 
allotted cement to a number of persons by 
number., of orders directly from Mantralaya. 

(f) By charging Rs. 40/- or more per bag 
of cement, the Chief Minister hag in the 
process collected as donation to his various 
Trusts funds close to rupees two crores. 

Then follows the statement that though 
these disclosures were made public in July, 
1981, neither the State Government nor the 
Chief Minister have contradicted or denied 
the same. 

9. Further averments follow such as. the 
action of the Chief Minister constitutes vast. 
abuse of power and as if he were a private 
individual and in a manner which benefits a 
private party, in this case himself; the said 
action was ultra vires Art. 14. of the Consti- 
tution; and the same was also mala fide and 
consequently illegal and void. Submission is: 

“ 4... the method of allocation, distri- 
bution and allotment of cement being used 
by the ist and 2nd respondents ig directly 
responsible for the aggravation of the acute- 
shortage of cement as well as. for the exist- 
ence of a- flourishing blackmarket in cement. 
Grave prejudice is being caused to the peti- 
tioners and to the citizens of the State. of 


“c” and 
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Maharashtra as well as to the State itself 
since large scale projects such as the build- 
ing of dams, canals, etc. are at a standstill 
due to lack of cement. It is imperative that 
the arbitrary, capricious, oppressive and il- 
legal manner in which cement jis being al- 
located, distributed and allotted by the re- 
spondents, especially by respondent No. 2 
(the Chief Minister) should be stopped forth- 
with.” 

Appropriate writs, directions and orders are 
then prayed for. 


10. The learned Advocate General- ap- 
pearing for the State vehemently and with 
his usual professional thoroughness opposed 
the admission of this petition and stren- 
uously urged its dismissal in limine. 


11. Contention first urged was that the 
allotment orders in question all related to 
what was termed as ad hoc quota of cement 
allotted to the State Government by the 
Government of India. To the said quota, 
the State Government Resolution of Septem- 
ber, 1978 had no application. It was, there- 

- fore, perfectly open to the State Government 
to allot and distribute the same in its own dis- 
cretion unfettered by the scheme, system 
and method laid down is the said resolu- 
tion. In support, reliance was placed on the 
following statements made in the affidavit 
in reply of Mr. Umesh Bhalchandra Tipnis, 
Deputy Secretary, Food and Civil Supplies 
Department, Government of Maharashtra:— 

“(a) I say that the cement so received as 
a result of ad hoc allotment by the Govern- 
ment of India has rarely been governed by 
the distribution system as envisaged in the 
Government Resolution dated 12th Septem- 
ber, 1978.” (Para 8). 


(b) “I say that whenever a quantity of 


cement becomes available as a result of 
ad hoc allotment by the Government of 
India, Government distributes the same to 


various parties who are in need of cement 


after considering the urgency of their re- 
quirement, their capacity and willingness to 
take delivery of the cement from outside the 
State of Maharashtra. The cement is dis- 
tributed in its discretion by the Government 
after taking into consideration the above- 
mentioned factors.” (Paragraph 10). 


(c) “With regard to the further allegations 
of the petitioners based upon the same 
interview regarding allotment of 6,150 tonnes 
of cement to seven parties, I have to state 
that the said allotments are out of the quota 
of cement received by the State of Maha- 
tashtra from the Government of India on 
ad hoc ‘basis. I say that it appears that 
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about 140 users were allotted about 20,000 
tonnes out of ad hoc allotments.” (Para 13) 

(d) “I say that the ad hoc allotments of 
cement are made by the Government of 
India in favour of the State of Maharashtra 
from time to time. I say that such cement 
is allotted by the Government in its own” 
discretion to the consumers after taking into 
consideration the various factors herein- 
before mentioned.” (Paragraph 15) 

12. The said contention, supported as it 
was, by the extracted statements supra made 
on affidavit received, however, a severe blow 
when, in the course of hearing, the peti- 
tioners’ learned counsel Mr. A. H. Desai 
produced in Court copy of the State Gov- 
ernment (Food and Civil Supplies Depart- 
ment) Circular dated 2nd March, 198! as 
also the State Government (same department) 
Circular dated 31st March, 1981. The 
genuineness of these two circulars was not 
in dispute. The circular of 2nd March, 
1981 “reiterates” the “necessary guidelines” 
in the Government Resolution of September, 4 
1978. The circular of 31st March, 1981 speci- 
fically states with reference to: 

Oecd allotment of cement to consu- 
mers directly by Government from ad hoc 
quota released by Government of India” 
(vide the very heading of the said circular) © 
that — 

(a) no application for cement should be 
entertained directly by Government; 

(b) all applications for cement should be 
considered by the Local Regional Level/City 
Level/Tahsil Level Cement Distribution Com- 
mittee in accordance with the guidelines 
issued by Government, vide its Circular 
dated 2nd March, 1981; 

(c) any application that would be . receiv- . 
ed directly by Government in future will be 
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referred to the concerned Collector/Con- 
troller of Rationing, Bombay, for suitable 
action; and : 


(d) applications which have been received 
earlier by Government and still pending will 
also be sent back to the respective Collectors 


and Controller of Rationing, Bombay, for 
further necessary action. 
43. The production of these two circu- 


lars in Court appears to have come as a 
surprise also to the learned Advocate Gene- 
ral who himself may not have been earlier 
aware thereof. After their production in 
Court, he made a statement to the effect 
that in the absence of direction to the con- 
trary by the Central Government, the State 
Government Resolution of September, 1978™~ 
would apply also to ad hoc quotas after the 
State Government Circular of 31st March, 
1981. T a : i 
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; 14... One is-constrained to. note the Deputy. 
Secretary filing a solemn affidavit suppress- 
ing from this Court the said two Govern- 
ment circulars so very material and directly 
relevant to this petition and via such sup- 
pression attempting to mislead the Court. 
If the petitioners could produce these in 
Court, it is incredible that a Deputy Secre- 
tary attached to the very concerned Depart- 
ment of Food and Civil Supplies could be 
blissfully ignorant thereof. Indeed, one of 
' these circulars (2nd March, 1981) is issued 
under the signature of this very Deputy 
Secretary. The said affidavit is an illustri- 
ous example of suppressio veri and suggestio 
falsi. It appears prima facie to be a delib- 
erate attempt to deflect and defeat the 
course of justice and subvert the judicial 
and constitutional process. Such acts pre- 
judice the due course of judicial proceedings. 
It is, indeed, a serious matter. As it is, dis- 
covery of truth is not always an easy task. 
Such ‘affidavits make it all the more difficult. 
Notice will have to go to the said Deputy 
„Secretary to show cause why action should 
not be taken against him. | 

‘ 15. In further support of his contention 
that this petition should be summarily re- 
jected, the learned Advocate General placed 
reliance upon a ruling in E, P. Royappa v. 
State of Tamil Nadu, AIR 1974 SC 555, 
vide observations at page 586: 

“ua. We must not also overlook that 
the burden of establishing mala fides is very 
heavy on the person who alleges it. The 
allegations of mala fides are often more 
easily made than proved, and the very seri- 


ousness of 'such allegations demands proof 
of a high order of credibility.” : 
These observations are binding on this 


Court. But what was the context in which 
and the stage at which these were made? 
There, the -charge of mala fides was by the 
former Chief Secretary against the Chief 
Minister and that also, to a substantial ex- 
tent, was a matter of word against word. 
Again in that case, there was already on re- 
cord the affidavit of the Chief Minister him- 
self. Indeed, even the Governor had filed 
affidavit. Still further, in that case, the 
Court was taken through $ . 


Aisee a mass of documents, papers 
and official notings” 
and ultimately on merits, the 
-found to be not established. 
16. Now, what is the position here? 
There is no affidavit of the Chief Minister 
and even just the only five files briefly perus- 
ed ex facie support the petitioners, Further 
and significantly enough, from at least ọne of 


charge was 
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these five files important document such as 
the very application for cement was accord- 
ing to the earlier statement of the State 
Government itself, originally missing. It 
was, however, produced yesterday evening. 
Moreover, the other files and the connected 
record have yet to be gone into, the instant 


being only a preliminary stage. Also signi- 
ficant is the fact that none of the several 
allotment orders in question is in dispute. 


There is no challenge thereto at all. The 
proper time to conclude whether the charge 
is established or not, in the light of: the 
onus which in terms of the aforesaid ruling 
lies on the petitioners, would be the final 
hearing stage, not this preliminary admission 
Stage. Suffice to note at this stage, certain 
pertinent observations in that very case: 

(a) “But we cannot help mentioning that 
there are certain disturbing features which 
cause us anxiety.” 

(b) “The instances referred to by the peti- 
tioners, if true, constituted gross acts of 
maladministration.” 

17. The ruling next relied upon by the 
learned Advocate General was in Tara 
Chand Khatri v, Delhi Municipality, AIR 
1977 SC 567, wherein at page 577 (Para 27) 
the following observations appear :— 

“This brings us to the last contention 
raised by Mr. Ramamurthi that the writ 
petition should not have been dismissed by 
the High Court in limine in view ofthe fact 
that it contained allegations of mala fides 
against the respondents. We are unable to 
accept this contention. It has been held 
time and again by this Court that the High 
Court would be justified in refusing to carry 
on investigation into the allegations of mala 
fides if necessary particulars of the charge 
making out a prima facie case are not given 
in the writ petition. Keeping in view the 
well established rule that the burden of 
establishing mala fides lies very heavily on 
the person who alleges it and considering 
all the allegations made by the appellant in 
regard thereto, we do not think that they 
could be considered as sufficient to establish 
malus animus.” — : 

Now and in the light of this ruling, what is 
the position here? Firstly, if necessary par- 
ticulars making out a prima facie case are 
not given, the High Court would be justified 
in rejecting the petition in limine. In the 
present petition, a number of particulars are 
given and what is more, these are, indeed, 
cogent particulars from State records.’ The 
same are also supported by cogent materials 
such as the allotment orders, the Govern- 
ment Resolution and the Government Circu- 
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lars. Secondly, question would still be whe- 
ther the allegations and particulars are suffi- 
cient to establish malus animus. On that 
question, as of today, there is no affidavit 
of respondent No. 2 and the affidavit of 
respondent No. 1 is highly unsatisfactory, 
vitiated as it is by suppression of material 
documents. A prima facie case is thus made 
out. The proper stage to decide whether 
that case is finally established would, how- 
ever, and as earlier indicated, be the final 
hearing stage, not this preliminary stage 
when only a prima facie case is required to 
be made out. 

18. In the context of the learned Ad- 
vocate General’s contentions, Mr. A. H. 
Desai, learned counsel for the petitioners, 
invited reference to the ruling in the State 
of Punjab v, Ramji Lal, AIR 1971 SC 1228, 
wherein at page 1231 the Supreme Court 
observes thus: 


' “Counsel for the State of Punjab con- 
tended that the plea that the action of State 
was not bona fide cannot be said to be 
established, unless the party alleging that 
case names the officer or officers guilty of 
conduct which justifies an inference that 
the official act was done for a collateral pur- 
pose, and since no such attempt was made 
and the High Court did not find that any 
named. officer or officers was or were fe- 
sponsible for that official act the plea. that 
it was not bona fide must fail. We do not 
think that the law casts any such burden 
upon ‘the party challenging the validity of 
the action taken by the State Government. 
The State Government has undoubtedly to 
act through its officers. What matters were 
considered, what matters were placed before 
the final authority, and who acted on behalf 
of the State Government in issuing the 
order in the name of the Governor, are all 
within the knowledge of the State Govern- 
ment, and it would be placing an intolerable 
burden in proof of a just claim to require 
a party alleging mala fides of State action 
to aver in his petition and to prove by 
positive evidence that a particular officer 
was responsible for misusing the authority 
of the State by taking action for a collateral 
purpose.” 

19. The Chief Minister is represented by 
the learned counsel Mr. K. H. Bhabha. 
Though opportunity was given, no affidavit 
is filed, submission being that it is not ne- 
cessary at this stage. Nothing wrong in that 
behalf. But then the consequence flowing 
from the averments and allegations in this 
petition on affidavit will have to follow. 
One would have thought-that in a - matter 
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such as this affidavit at this very stage could 
have considerably assisted the Court in 
evaluating the prima facie worth of these | 
averments and allegations. In its absence, 
Tesult is that, as at present, there is no chal- 
lenge thereto, not even a bare denial thereof. 

20. Reference at this stage may usefully 
be made to the observations of the Supreme 
Court in C. S. Rowjee v. The State of 
Andhra Pradesh, AIR 1964 SC 962 at p. 970 
(para 22): 

“The next question is as regards the in- 
ference to be drawn from these facts which 
in the absence of their denial have to be 
taken as true. It is here that we have felt 
the greatest uneasiness, because if the facts 
which serve as the foundation for the plea 
of mala fides are made out, the only ques- 
tion would be whether the inference of mala 
fides on the part of the Chief Minister would 
be a reasonable one to draw. It is at this 
point that we are faced with the necessity of 
having to proceed without there being any 
effective answer to the propriety of drawing 
the inference which the applicants desire. 
There has been no denial by the Chief 
Minister nor an affidavit by any person who 
claims or can claim to know personally 
about the truth about these allegations. 
The Secretary to the Home Department — 
one Mr. S. A. Iyengar has filed a counter- 
affidavit in which the allegations we have 
set out earlier have been formally denied. 
He says: 

“I have been expressly instructed and au- 
thorised by the Hon’ble the Chief Minister 
to state that the allegations suggesting per- 
sonal animus and giving mandate are false 
and mischievous and have been deliberately 
made to create an atmosphere of sympathy.” 
The learned Advocate General did not sug- 
gest that the Court could act upon this _ 
second-hand denial by the Chief Minister, 
as the statement by Sri. S. A. Iyengar is 
merely hearsay. We are, therefore, con- 
strained to hold that the allegations that the 
Chief Minister was motivated by bias and 
personal ill-will against the appellants, stand 
unrebutted,” 

21. Faced with tbis fairly Naa 
position supra but even so Mr. K. H. 
Bhabha, learned counsel opposing, on behalf 
of respondent No. 2, admission of this peti- 
tion did his best under the circumstances by 
urging a couple of technical objections 
viz., (a) press reports and interviews of Mg. 
Madhu Devliekar, sitting member of the 
State Legislature, should not be accepted 
and (b) even the statements of the Chief 
Minister in the Legislature should :not be 
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accepted. In support of the first objection, 
he relied upon certain observations in S. N. 
Balkrishna v. George Fernandez, AIR 1969 


SC 1201 at p. 1220 and in support of the. 


second objection, he relied upon Rt. Hon. 
Gerald Lord Strikland v. Garmele Hifsud 
Bonici, ATR 1935 PC 34 at p. 35. 


22. However, none of these applies here. 
In Balkrishna’s case, an election petition 
under the Representation of the People Act 
filed in the High Court was, after trial, dis- 
missed on the ground that the charge of 
corruption was not proved. Appeal against 
this dismissal was preferred to the Supreme 
Court, And it was in the context of such 
an election dispute where the charge had 
to be proved beyond doubt that the obser- 
vations here relied upon (vide page 1220 of 
the ruling) were made viz.: 


“A news item without any further proof 
of what had actually happened through wit- 
nesses is of no value. It is at best a second- 
hand secondary evidence. It is well known 
that reporters collect information and pass 
it on the editor who edits the news item 
and then publishes it. In this process the 
truth might get perverted or garbled. Such 
news items cannot be said to prove them- 
selves although they may be taken into ac- 
count with other evidence if the other evi- 
dence is forcible.” 


Even if one were to invoke these observa- 
tions, one finds that in the present petition 
not mere news item but actually Government 
resolution, Government circulars and several 
undisputed allotment orders issued directly 
from Mantralaya are relied upon. If so, 
under the very aforesaid observations, even 
the news item can be taken into account 
with other evidence if the other evidence is 
forcible, this other forcible evidence here 
being the aforesaid cogent materials from 
Government records. The observations 
supra would thus seem to support more the 
petitioners than respondent No. 2. 


23. As regards the Privy Council ruling, 
observations relied upon are: 

“Further, as regards the reports of debates, 
it is clear, in their Lordships’ opinion, that 
they can only be evidence of what was stat- 
ed by the speakers in the Legislative Assem- 
bly, and are not evidence of any facts con- 
tained in the speeches.” 

Now, it may, at the outset, be stated that 
Mr. C. J. Sawant, learned Additional Goy- 
ernment Pleader, has from the Secretariat 
of the State Legislature got verified whether 
the Chief Minister had in fact made in the 
Assembly the statement, copy whereof was 
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furnished in Court by Mr. Desai for the 
petitioners and which is briefly referred to 
in para 15 of the petition. After such veri- 
fication, this Court was informed that the 
said statement was in fact made in the 
session at Bombay and that the copy fur- 
nished was correct. What remains then? 
Only whether the facts in that statement are 
correct? Here again, the affidavit of re- 
spondent No. 2 at this stage would have 
helped. In its absence, it would not be pro- 
per to disbelieve the facts in his own state- 
ment. 


24. Mr. K. H. Bhabha also relied upon 
the ruling in M/s. Kasturi Lal v. State of 
Jammu and Kashmir, AIR 1980 SC 1992. 
This ruling is a classic in the field of admin- 
istrative and constitutional Jaw of this 
country. But one fails to see how it sup- 
ports respondent No. 2. On the contrary, 
and as can presently be seen, several ob- 
servations therein extensively support the 
legal and constitutional position canvassed 
before this Court by Mr. A. H. Desai, 
learned counsel for the petitioners. And 
since the case is cited, it is best to refer to 
some observations therefrom, Thus, first at 
page 1999: 


Tenes the Government is not free to act 
as it likes in granting largess such as award- 
ing a contract or selling or leasing out its 
property. Whatever be its activity, the Gov- 
ernment is still the Government and is sub- 
ject to restraints inherent in its position in 
a democratic society. The constitutional 
power conferred on the Government cannot 
be exercised by it arbitrarily or capriciously 
or in an unprincipled manner; it has to be 
exercised for the public good. Every acti- 
vity of the Government has a public cle 
ment in it and it must, therefore, be inform- 
ed with reason and guided by public inter- 
est. Every action taken by the Government 
must be in public interest” ...., 

And then at page 2001: 


“It is imperative in a democracy govern- 
ed by the rule of law that governmental 
action must be kept within the limits of the 
law and if there is any transgression, the 
Court must be ready to condemn it. It is 
a matter of historical experience that there 
is a tendency in every Government to as- 
sume more and more powers and since it is 
not an uncommon phenomenon in some 
countries that the legislative check is getting 
diluted, it is left to the Court as the only 
other reviewing authority under the Cons- 
stitution to be increasingly vigilant to en- 
sure observance with the rule of law and 
in this task, the Court must not flinch or 
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falter. It may be pointed out that this 
ground of invalidity, namely, that the Gov- 
ernmental action is unreasonable or lacking 
in the quality of public interest, is different 
from that of mala fides though it may, in a 
given case, furnish evidence of mala fides,” 
And finally at page 2006: 

“If the terms and conditions of the con- 
tract or the surrounding circumstances show 
that the State has acted mala fide or out of 
improper or corrupt motive or in order to 
promote the private interests of some one at 
the cost of the State, the Court will un- 
doubtedly interfere and strike down State 
action as arbitrary, unreasonable or contrary 
to public interest.” 

This brings to a close the 
the rival sides. 

25. Coming now to the files, it may be 
initially stated that (a) the allotment orders 
annexed to the petition relate to as many 
as about 145 parties, (b) who have all been 
allotted cement directly from Mantralaya, 
(c) after, despite and in contravention of 
the categorical circulars of the State Gov- 
ernment and (d) with all the allotted orders 
(except that of 18-4-1981) falling within a 
period of hardly about one week 24th June, 
1981 to 2nd July, 1981. Though, under 
these allotment orders, there have been 
numerous allottees, I called for inspection of 
files of only five allottees, three of whom 
were specifically referred to in para 16 of 
the petition and two more. And this in- 
spection was only in the limited context of 
the averments in the petition and no more. 

26. Without descending into details, the 
emerging position from this limiled inspec- 
tion is (without naming the parties) as fol- 
lows, numbers given to the files being only 
for the sake of convenience: 

File No. 1 

(a) Letter dated 2nd June, 1981 by the 
party to the Chief Minister for allotment of 
1,000/- tonnes of cement, 

(b) Endorsement on the said letter; 

“out of Bombay Quota pl.” 
SO). aorin 

(initials of the Chief Minister). 
12.6. 

(c) Letter by party that the Chief Minister 
was. kind enough to allot 1,000 metric tonnes 
of cement. 

File No, 2: 

(a) 23rd June, 1981, 


submissions of 


letter by party to 
L. S. Lulla, Officer on Special Duty, Chief 
Minister’s Secretariat, to the effect, inter 
alia, that the party urgently requires cement 
from. Chief Minister’s quota. 
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(b) 24th June, 1981. Endorsement: 

“100 tones from ‘Kesoram”. 
Sd/- Lulla 
24-6-1981. 

File No. 3: 

(a) 24th June, 1981. Letter by party to 
Chief Minister for allotment of cement at 
the earliest. 

(b) 24th June, 1981. Endorsement. 

“C. M. has agreed that 50 tonnes be 
allotted from Kesoram”. 

Sd/- Lulla. 

24-6-1981. 

File No. 4: 

(a) 22nd June 1981. Endorsement on ap- . 
plication: “Discussed with C. M. today. 
No action called for unless specific instruc- 
tions are received”. 
Initials xxxx 

(b) 22nd June, 1981. 
Chief Minister. ; 

(c) 23rd June, 1981. ”Chief Minister has 
agreed that 400 tonnes be allotted from 
Kesoram”. 

Sd/- Lula. 

23-6-81. 

File No. 5: 

(a) 19th March, 1981. Letter to Chief 
Minister that the total quota of cement ; may : 
be sanctioned at once. ; 

(b} 2nd April, 1981. Endorsement. 
“He may be allotted in suitable, reason- - 
able instalments”. 

Sd/- xxxx 
Gnitials of Chief Minister). 
2.4. 

27. It will thus be seen that in spite of ` 
the fact that the two State Government Cir- ` 
culars together bring in even the ad hoc 
quota within the terms of the 
Resolution of September, 1978, applications 
for cement even thereafter were made direct- 
ly to the Chief Minister at Mantralaya. 
The same were not forwarded to the respec- 
tive officers as per the 
were, in contravention thereof, positively 
entertained directly at Mantralaya and were 
also granted directly at Mantralaya. It is 
also significant that these so-called applica- 
tions in which orders are passed are not in 
any regular form but by way of mere let- 
ters on the respective letter heads of the 
parties. And these letters appear to have | 
been removed from some other file ar files 
not before the Court, Still further, there is 
no indication that before passing orders, all 
the papers concerning the respective parties 
in question were actually placed before the- - 


Letter by party to 


Government ` 


said circulars but ~ 
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Chief Minister for reference purposes. On 
the contrary, circumstances indicate infer- 
ence otherwise. Moreover, the very fact 
that in some cases orders were passed the 
same day or the very next day of the pre- 
sentation of the letters when the respective 
requests for cement were otherwise pending 
for a long time prior thereto leaves a lurk- 
ing doubt on the question of quid pro quo. 


28. In these circumstances, calling for 
inspection the other numerous files relating 
to the direct allottees from Mantralaya may, 
perhaps, if the position is similar, open up a 
Pandora’s box. It is, however, needless at 
least at this stage to enter into the said in- 
quiry. Suffice to note that all the allot- 
ment orders involved in this petition are 
issued after March, 1981, i.e. after the above 
two Government circulars and, therefore, 
fall in the same category contravening the 
terms and conditions of the Government Re- 
solution of Sep., 1978 and the Government 
Circulars of March, 1981. 

29;. Remarkable and illuminating indeed 
are also certain facts emerging from the 
statements attached to the Deputy Secre- 
tary’s affidavit itself. For instance, for the 
period ist July, 1980 onwards, whereas the 
quantity allotted to all the Districts of Maha- 
rashtra and Bombay City was 46,350 metric 


tonnes, the quantity allotted to builders 
alone was 73,270 melric tonnes. Even 
Government and . semi-Government depart- 


ments got less than the builders (see Exh. 6). 
For the same period, whereas the allotment 
to the districts and Bombay City was 46,350 
metric tonnes, the total quantity -allotted 
"Directly by the State Government” (and, 
therefore, presumably directly from Man- 
tralaya) was 2,16,650 metric tonnes, Again, 
for the same period and as per the same 
Exh. 6 itself, the quantity regarding the dis- 
iribution of which the break up (i.e. the 
particulars) is not available is more than 
ten thousand metric tonnes. Still further 
and by and large, copies of the Central 
Government allotments (Exh. 5) do not 
indicate any particular earmaking of any 
cement for any specific purpose or party. 
On the contrary, the State Government itself 
is asked to send names of the allottees and 
parties, In fact, the statement in Rajya 
Sabba as recently as on 3rd Sep., 1981 by 
Shri Charanjit Chanana, the Minister of 
State in the Ministry of Industry, in reply 
to Starred Question No. 262 specifically 
states : 

“States are given bulk allocation every 
quarter on the basis of past consumption 
and overall availability of- cement. . They 
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are free to sub-allocate the bulk allotment ‘ 
of cement at their disposal among the vari- 
ous sectors except in the case of priority 
sectors of Irrigation & Power and Small 
Scale Industries for which allocation of 
cement is pre-reserved. No- guidelines have 
been issued in regard to allotment of cement 
by the State Government to the building 
contractors.” 


30. Now if, in the context of the legal 
and constitutional position, such be the re- 
cord of allotments and the state of the files 
and if such amazing and serious be the 
sheer sweep of the petitioners’ averments 
and allegations on affidavit and if there is 
not even a bare denial thereof by one re- 
spondent and a highly unsatisfactory, nay, 
a misleading affidavit by the other respon- 
dent, which is the more appropriate view to 
take at this stage? The answer is obvious. 
In this light then proceeding further, if 
there is also no denial of receipt of dona- 
tions and if those donating have in fact got 
the essential commodity in question, sequitur 
of nexus between the two viz., cement and 
donation or rather, cement after donation, 
becomes å reasonable sequitur to draw at 
this stage. The same, if ultimately estab- 
lished, is fraught with great risk to the rule 
of law and the sinews of democracy which 
together constitute the raison de’etre of a 
free and independent people. 


31. In all such circumstances to neverthe- 
less reject this petition in limine as strongly 
urged on behalf of the contesting respon- 
dents would result in grave miscarriage of 
justice and failure of the constitutional and 
judicial process. Such a situation is ana- 
thema to the basic concept of rule of law. 
The cause of truth and justice may not be 
so lightly sacrificed. Public confidence in 
a welfare State —- an element of importance 
to democracy — would be gravely under- 
mined. Hope becoming restless may turn 
into despair. And even earnest efforts to 
establish and maintain the highest conduct 
in public life may receive a set-back and 
become difficult to achieve. Cilizens have 
a right to a clean administration. If the 
ultimate guarantee of justice is the persona- 
lity of the Judge, it is equally axiomatic that 
the ultimate guarantee of clean administra- 
tion is the personality and stature of those 
in charge thereof. Irrespective of who ini- 
tially comes to the Court, questions raised 
in this petition ultimately transcend persons 
and parties and concern principles vital in 
and to public life. To even so dismiss the 
petition summarily can as well shake the 


‘faith of the community at large in due pro- 
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cess of law and administration of justice. 
In the best of traditions, therefore, a peti- 


tion such as this would have to be set down- 


to a final hearing. That it may ultimately 
succeed or fail is besides the point when, as 
at this stage, it has pre-eminently succeeded 
in making out a strong prima facie case. 
Hence order. - 

Petition admitted, 
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SHAH AND MODY, JJ. 
Smt. Savitribai and another, Petitioners v. 
Vithal Hari Petakar, Respondent. 
Civil Revn. Appin. No. 781 of 1980, Dj- 
30-4-1981. 


Bombay Rents, Hote and Lodging 
House Rates Control Act (57 of 1947), Sec- 
tion 28 (1) (b) — Jurisdiction of Courts, Writ 
Petn. No. 447 of 1980, D/- 16-6-1980 (Bom), 
Overruled in respect of conclusion reached 
onder S. 28 (1) (b). (1954) 56 Bom LR 962, 
Held impliedly Overruled by AIR 1956 Bom 
481 (FB). 

Under Section 28 (1) (b), where there is a 
Court of the Civil Judge (Junior Division), 
that Court alone has jurisdiction, but where 
there is no such Court, the Court of the Civil 
Judge (Senior Division); will have jurisdic- 
tion to try suits under the Rent Act. Though 
there may be one Court of Civil Judge, 
Senior Division, at a particular place, Joint 
Civil Judges may be either Joint Civil Judges, 
Senior Division, or Joint Civil Judges Junior 
Division, and under ordinary circumstances, 
such Joint Judges can dispose of civil busi- 
Mess aS may be referred to them by the Prin- 
cipal Judge of that Court within the limits 
of their pecuniary jurisdiction. Besides, the 
Principal Judge, who is a Civil Judge, Senior 
Division, there may also be Joint Civil Judges 
appointed under para 5 of Section 23, Bom- 
bay Civil Courts Act, 1869, to assist the 
Principal Judge. Such Joint Civil Judges 
have to dispose of only such work as has 
been referred to them either by the Principal 
Judge of the Court to which they are joint 
or as has been referred to them by the Dis- 
trict Judge of the district in which such 
Courts are situate, This would show that a 
Joint Civil Judge (Junior Division), who has 
been appointed to assist the Principal Judge 
of the Court has no jurisdiction to receive 
any suit directly nor has he jurisdiction to 
dispose of any civil business which has not 
‘been referred to him, by the Principal Judge. 

(Para 5) 
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The contention that it is only:if there is 
no Civil Judge (Junior Division) appointed 
to assist the Principal Judge that the Civil 
Judge (Senior Division) or a Joint Civil 
Judge, Senior Division, can have the jurisdic- 
tion to try the suit is not sustainable, for, the 
expression “if there. is no such Civil Judge” 
used in Section 28 (1) (b) means “if there is 
no Court of the Civil Judge (Junior Divi- 
sion)”. The qualifying word “such” is of 
significance. It has relation to the preceding 
words, viz., “the Court of the Civil Judge, 
Junior Division” and consequently the ex- 
pression “such Civil Judge” means the Court 
presided over by the Civil Judge, Junior Divi- 
sion. If one were to accept the narrow inter- 
pretation as contended, it would lead to 
absurd results. To illustrate, suppose there 
are more than one Joint Civil Judge (Junior 
Division) who have been appointed to assist 
the Principal Judge in his work at a District 
place where there is only one Court, viz., the 
Court presided over by a Civil Judge (Senior 
Division) each one of the Junior Division ~ 
Judges will be entitled to receive the plaints 
simpliciter. The result of such an interpreta- 
tion would be that while the Court of the 
Civil Judge, Senior Division, would not be 
entitled to entertain or receive the plaint, the 
plaints could be received directly by any of 
fhe Junior Division Judges. It would be left 
to the sweet-will of a litigant to file the plaint 
before any one of the Joint Junior Division 
Judges. The Legislature did not intend such 
a result nor is such an interpretation possible 
on the wording of the section. The Civil 
Judge is not a persona designata under Sec- 
tion 28 (1) (b). If it is to be held that only 
the Civil Judge (Junior Division) has jurisdic- 
tion to entertain and try the suit, then each . 
one of the Joint Civil Judges (Junior Divi- 
sion) who is appointed to assist the Civil 
Judge (Senior Division) will get independent 
jurisdiction to receive the plaints simpliciter. 
Similarly, once he receives the plaints, there 
would be no power in him to transfer that 
suit or proceeding directly entertained by 


‘that particular Civil Judge (Junior Division) 


and he alone will have the jurisdiction to try 
such suit. If such Civil Judge is not persona 
designata, then it will also mean that for the 
purposes of Section 28 (1) (b) of the Rent 
Act, there are constituted as many Courts of 
Civil Judges, Junior Division, as there are 
Joint Civil Judges, Junior Division, who have 
been appointed by the High Court as Joint 
Judges under Section 23, para 5 of the Bom- 
bay Civil Courts Act. A construction which 
leads to absurd results should as far as pos- 
sible be avoided. ‘Therefore, the provisions 
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of Section 28 (1) (b) read in the light of the 
scheme of the Bombay Civil Courts Act, 
1869, mean that where there are no Courts. 
of Civil Judge, Junior Division, established 
under the Civil Courts Act, the suits or pro- 
_ ceedings under the Rent Act would be triable 
€~by the Principal Judge of the Court, viz., the 
Civil Judge (Senior Division), or by any of 
the Joint Judges whether he be a Joint Civil 
Judge, Junior Division, or Senior Division, 
to whom the matter has been referred to by 
the Principal Judge. AIR 1956 Bom 481 (FB), 
Ref. Writ Peta. No. 447 of 1980, D/- 
16-6-1980 (Bom), Overruled in respect of 
conclusion reached under S. 28 (1) (b). (1954) 
56 Bom LR 962, Held impliedly Overruled 
by AIR 1956 Bom 481 (FB). (Para 8) 


Again, the contention that a Civil Judge 
(Junior Division) is an independent Court 
under Section 28 (1). (b) by virtue of S. 33, 
Provincial Small Cause Courts Act, 1887, 
read with Section 28 (1), Bombay Civil Courts 
Act, 1869, is unacceptable in view of the 
unambiguous wording of Section 33 of the 
Provincial Small Cause Courts Act which de- 
clares that it is an independent Court only 
for a limited purpose, viz. for purposes of 
the Provincial Small Cause Courts Act. Ad- 
mittedly Section 28 (1) of the Civil Courts 
Act by itself does not create an independent 
Court but merely makes a provision for con- 
ferment of additional jurisdiction on a Civil 
Judge, whether he is a Civil Judge Junior 
Division} or a Civil Jadge (Senior Division). 

; i (Para 11) 

Held, there being no Court of the Civil 
Judge Qunior Division) at Kolhapur, the Civil 
Judge (Senior Division), was ċompełent to 
try the suit under Section 28 and consequently 
the decree passed therein was valid and ex- 
ecutable. (Para 12) 
Cases Referred: Chronological Paras 
(1980) Writ Petn. No. 447 of 1980, D/- 16-6 

1980 (Bom), Appasaheb Kalgond Patil v. 


James Luchas Ranbhise 9 
(1967) 8 Guj LR 123. 13 
AIR 1956 Bom 481 : 58 Bom LR 465 (FB) 

2,5 


(1955) Civil Reference No. 22 of 1954, Dj/- 
16-12-1955 (Bom), Narayanbhai Shankar- 
bhai Patel v. Nandlal - 10 

(1954) 56 Bom LR 962 10 


G. R. Rege, for Petitioners; M. V. 
Paranjpe with Subodh M. Paranjpe, for Re- 
spondent. 

SHAH, J.:— This revisional application. 
raises a question of jurisdiction of Court 
ander Section 28 of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947, 
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The petitioners filed Regular Civil Suit No. 
504 of 1971 against the respondent for re- 
covery of possession of their premises bearing 
City Survey No. 2258 (B) situate at Kolhapur 
under section 12 of the Act. This suit was 
filed in the court of the Civil Judge (Senior 
Division), Kolhapur. The Civil Judge (Senior 
Division), Kolhapur transferred the suit to 
the Second Joint Civil Judge (Junior Divi- 
sion), Kolhapur, Thereafter, the District 
Judge passed an order under Section 24 of 
the Code. of Civil Procedure withdrawing the 
suit from that Court and transferred it to 
the court of Second Joint Civil Judge (Senior 
Division). for disposal. Again, by another 
order dated January 3, 1976, the District 
Judge withdrew the suit from the file of the 
Second Joint Civil Judge (Senior Division) 
and transferred it to the Civil Judge (Senior 
Division) for disposal. That Court heard the 
suit and dismissed it on January 28, 1976. 
The petitioners preferred am appeal in the 
District Court at Kolhapur. The appellate 
Court allowed the appeal and passed a de- 
cree for possession in favour of the peti- 
tioners. The petitioners then filed an execu- 
tion petition. By order dated November 21, 
1977, the executing Court issued a warrant 
for possession. But, in the meanwhile, the 
respondent appeared and filed an application 
resisting the execution. It was contended by 
him that the decree was a nullity and with- 
out jurisdiction as under S. 28 (1) (b) of the 
Rent Act, the suit could be tried only by a 
Civil Judge, Junior Division, and not by 
This conten- 
tion of the respondent was upheld and the 
executing Court by its order dated April 5, 
1980 dismissed the execution petition. This 
order has been challenged by the petitioners. 
Fhe only question, therefore, that arises. for 
consideration is whether the Civil Judge, 
Senior Division, was competent to try the 
suit, having regard to the provisions of Sec- 
tion 28 of the Rent Act. 


2. Section 28 (1) of the Rent Act in so 
far as is material provides— 

“Notwithstanding anything contained in 
any law and notwithstanding that by reason 
of the amount of the claim or for any other 
reason, the suit or proceeding would not, 
but for this provision, be within its jurisdic- 
tion, 

(a) in Greater Bombay, the Court of Small 
Causes, Bombay, ; 

(aa) in amy area for which, a Court of 
Small Causes is. established under the. Provin- 
cial Small Cause Courts Act, 1887, such 
Court and: 
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. (b) elsewhere, the Court of. the Civil Judge 
(Junior. Division) having jurisdiction in the 
area in which the premises are situate or) if 
there is no such Civil Judge, the Court of 
the Civil Judge (Senior Division) having 
ordinary jurisdiction shall have jurisdiction 
to entertain and try any suit or proceeding 
between landlord and a tenant relating to the 
recovery of rent or possession of any pre- 
mises to which any of the provisions of this 
part apply .. . and subject to the pro- 
visions of sub-section (2), no other Court 
shall have jurisdiction to entertain any such 
suit, proceeding or application or to deal 
with such claim or question. 

(2) (a) Notwithstanding anything contain- 
ed in Clause (aa) of sub-section (1), the Dis- 
trict Court may at any stage withdraw any 
such suit, proceeding or application pending 
in a Court of Small Causes established for 
any area under the Provincial Small Cause 
Courts Act, 1887, and transfer the same for 
trial or disposal to the Court of the Civil 
Judge (Senior Division} having ordinary 
jurisdiction in such area. 

““(b) Where any suit, proceeding or applica- 
tion has been withdrawn under Cl. (a), the 
Court of the Civil Judge (Senior Division) 
which thereafter tries such suit, proceeding 
or application, as the case may be, may 
either re-try it or proceed ‘from the stage at 
which it was withdrawn, 

(c) The Court of the Civil Judge trying 
any suit, proceeding or application withdrawn 
under Clause {a) from the Court of Small 
Causes, shall, for purposes of such suit, pro- 
ceeding or application, as the case may be, 
be deemed to be the Court of Small Causes 


Jt would appear that under Section 28 of the 
Act, a special jurisdiction to try the suits or 
proceedings under the Act was conferred 
apon ordinary Courts of the land which have 
been set up under the Civil Courts Act. The 
Courts on which such jurisdiction has been 
conferred have been enumerated under Sec- 
tion 28 (1) (a). 
special jurisdiction is conferred on the Court 
of Small Causes at Bombay, and under 
Clause (aa), the same is conferred on the 
Court of Small Causes established under the 
Provincial Small Cause Courts Act, 1887. 
Such Courts under the Provincial Small 
Cause Courts Act have been established at 
Pune and Nagpur in the State. Therefore, 
under Section 28 (1) (aa), the Small Cause 
Courts at Pune and Nagpur will have the 
jurisdiction to try the suits under the Act. 
Then under Section 28 (1) -(b), elsewhere, it 


would be the Court of the Civil Judge (Junior ` 
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In Greater Bombay, this- 
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Division) having- jurisdiction in the area in. 


which -the premises are situate which will 
have jurisdiction to try suits arising under 
the Act and if there is no such Civil Judge, 
it is the Court of the Civil Judge (Senior 
Division) having ordinary jurisdiction which 
will have the jurisdiction to try suits or pro- 
ceedings arising under the Act. Now the 
Act itself does not provide as to how the 
Courts of the Civil Judge (Junior Division) 
or the Court of the Civil Judge (Senior Divi- 
sion) are to be constituted, or how the 
territorial limits within which these two 
types of Courts are to exercise their jurisdic- 
tion to be determined. For that purpose, 
one has to turn to the Civil Courts Act, 
1869, under which the ordinary Courts are 
constituted. In most of the Taluka places, 
there are Courts presided by the Civil Judge 
(Junior Division), while in the district places, 
we have the Courts presided over by the Civil 
Judge (Senior Division) having ordinary 
jurisdiction. In the absence of any guide- 
lines in Section 28 or any other provisions 
of the Rent Act regarding the constitution 
or territorial jurisdiction within which the 
two Courts mentioned in Section 28 (1) (c} 
are to function, we must turn to the provi- 
sions of the Bombay Civil Courts Act, 1869 
under which the ordinary Courts are con- 
stituted and their jurisdiction defined. This 
has been explained in a Full Bench decision 
of this Court in Ranchhodlal v. Mahendra- 
kumar, (1956) 58 Bom LR 465 : (AIR 1956 
Bom 481). The question before the Full 
Bench relating to the interpretation of S. 28 
(2) (a) of the Rent Act. It was argued be- 
fore the Full Bench that when the District 
Judge exercises his powers under S. 28 (2) (a) 


of withdrawing a suit and transferring the - 


same for trial to the Court of the Civil Judge 
(Senior Division), he can only transfer it to 
the Civil Judge (Senior Division) and to no 
other Judge. While rejecting this argument, 
the Full Bench observed (at p. 482 of AER): 

“In advancing this argument the provisions 
of the Bombay Civil Courts Act, 1869, are 
ignored. Before we look at that Act a cer- 
tain well established principle may be enun- 
ciated, 

When the Legislature confers special juris- 
diction upon an ordinary Court of the land, 
that jurisdiction. has to be exercised by the 
ordinary Court according to the procedure 
of that Court unless in the legislation con- 
ferring special jurisdiction there is some pro- 
vision to the contrary. All the ordinary ad- 
ministrative and other powers of the Court 
ate to be exercised as laid. down in the law 
setting up that Court. AH that. the special. 
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legislation does ig to confer special jurisdic- 
tion upon that Court. In other words, that 
Court, over and above the ordinary jurisdic- 
tion that it exercises, also exercises a certain 
special jurisdiction, but unless we find some 
indication in the law creating the special 
_ jurisdiction that that special jurisdiction has 
to be exercised in a special manner or that 
the Court has to function in a particular 
manner, the Court must function in the 
ordinary way and according to the ordinary 
law of the land. In Section 28 there is no 
indication whatever that the Court of the 
Civil Judge, Senior Division, to which suits 
have to be transferred under Section 28 (2) 
(a), has to function in any different manner 
than it would function as the ordinary Court, 
or that the procedure which has got to be 
followed has to be any different procedure. 
Therefore, we must now turn to the Civil 
Courts Act to find out what are the powers 
and the functions and the procedure of the 
Courts of the Civil Judge, Senior Division.” 

3. Establishment .of subordinate Civil 
Courts, their constitution and their powers 
-are traceable to the Bombay Civil Courts Act, 
1869. The Scheme of the Act shows that 
there are District Courts and Civil Courts 
subordinate to the District Courts. -Section 5 
provides that there shall -be in each district 
a District Court presided over by a Judge 
to be called the District Judge. Under S. 7; 
the District Court shall be the principal Court 
of original civil jurisdiction in the district 
within the meaning of the Code of Civil 
Procedure. Section 12 provides that the 
State Government may appoint in any dis- 
trict a Joint Judge who shall -be invested 
with co-extensive powers and a concurrent 
jurisdiction with the District Judge, except 
that he shall not keep a file of civil suits and 
shall transact such civil business only as he 
may receive from the District Judge, or as 
may have been referred to the Joint Judge 
by order of the High Court. Then there are 
Assistant Judges who are appointed under 
Section 14 of the Act which provides that 
the State Government may appoint one or 
more assistants to the District Judge. Sec- 
tions 16 and 17 show that the Assistant 
Judges are to transact business as may be 
referred to them by the District Judge in 
respect of matters mentioned in those sec- 
tions, 


4. Then there are provisions in the Civil 
Courts Act relating to the Civil Courts which 
are subordinate to the District Courts. Sec- 
tion 21 provides that there shall be in each 

- district so many Civil Courts subordinate to 
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the .District Court as the State Government 
shall from time to time direct. Section 22 
provides that the Judges of such Subordinate 
Courts shall be appointed by the State Gov- 
ernment, and shall be called Civil Judges. 
Under S. 22-A, the State Government may, 
by notification in the Official Gazette fix, 
and by a like notification, from time to time, 
alter the local limits of the ordinary civil 
jurisdiction of the Civil Judges. Section 23 
inter alia provides :— 

“for the purpose of assisting the Judge 
of any subordinate Court in the disposal of 
the civil business on his file, the High Court 
may appoint to such Court from the mem- 
bers of the Subordinate Civil Judicial Service 
of the State one or more Joint Civil Judges, 
or the District Judge may, with the previous 
sanction of the High Court, depute to such 
Court the Judge of another subordinate 
Court within the district) A Civil Judge 
thus appointed or deputed to assist in the 
Court of another Civil Judge shall dispose 
of such civil business within the limits of 
his pecuniary jurisdiction as may, subject to 
the control of the District Judge, be refer- 
red to him by the Judge of ‘such Court. 
He may also dispose of the civil business 
of his Court at the place of his deputation 
subject to the general or special orders of 
the High Court in this behalf.” 

Then Section 24 provides: that the © Civil 
Judges shall be of two classes viz. Civil 
Judge, Junior Division and Civil Judge, 
Senior Division. The jurisdiction of a Civil 
Judge (Senior Division) extends to all ori- 
ginal suits and proceedings of a civil nature. 
The jurisdiction of a Civil Judge (Junior 
Division) extends to all original suits and 
proceedings of a civil nature wherein the 
subject-matter does not exceed in amount 
or value twenty five thousand. Under Sec- 
tion 25, a Civil Judge (Senior Division) in 
addition to his ordinary jurisdiction shall 
exercise a special jurisdiction in respect of 
such suits and proceedings of a civil nature 
as may arise within the local jurisdiction of 
the Courts in the district presided over by 
Civil Judges (Junior Division) and wherein 
the subject-matter exceeds the pecuniary 
jurisdiction of the Civil Judge (Junior Divi- 
sion) as defined by Sec. 24. It is further 
provided in S. 25 that in districts to which 
more than one Civil Judge (Senior Division) 
the District Judge, 
subject to the orders of the High Court, shall 
assign to each the local limits within which 
his said special jurisdiction is to be exer- 
cised. Section 32 inter alia prope that 
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of a Civil Judge (Senior Division) and no 
Court of Small Causes shall receive or regis- 
ter any suit in which the Government or 
any officer of the Government in his offi- 
cial capacity is a' party. Sub-section (2) pro- 
vides that in every such case the plaint sfiall 
be referred to the Court of the Civil Judge 
(Senior Division) and such suit shall be in- 
stituted only in the Court of the Civil Judge 
{Senior Division) and shali -be heard by 
such Civil Judge. subject to the provisions 
of S. 24 of the Code of Civil Procedure, 
1908. 

8. he scheme underlying the abovemen- 
tioned provisions has been summed up by 
the Full. Bench: in Ranchhodlal’s case (AIR 
1956 Bom 481 at p. 482) in the. following 
words :— 

“The underlying scheme of the Bombay 
Civil Courts Act, 1869, is that it sets up 
District Courts and it also. sets up in each 
district so many Civil Courts subordinate to 
the District Court as the State Government 
shall from time to time direct. Therefore, 
ordinarily in each place, whether it is a 
taluka place or a district town, there is one 
Court other than the District Court and to 
that Court one or more Judges may be ap- 
pointed, Section 23, Para 5 provides: ` 

‘For the purpose of assisting the Judge 
of any subordinate Court in the ‘disposal of 
the civil business on his file, the High Court 
may appoint to such Court from the mem- 
bers of the Subordinate Civil Judicial Ser- 
vice of the province one or more Joint Civil 
Judges, or the District Judges may, with 
the previous sanction of the High Court, 
depute to such Court the Judge of another 
subordinate Court within the district, A 
Civil Judge, thus’ appointed or. deputed to 
assist in the Court of another Civil Judge 
shali dispose of ruch civil business within 
the limits of his ` jurisdiction as 
may, subject to the control of the District 
Judge, be referred to him by the Judge of 
such Court.’ 

Therefore, the Principal ` Judge, if one 
might so designate the Judge of the ~Court, 
in each place may “have other Judges ap- 
pointed to. assist him in disposing of the 
work and it is left to the Principal Judge to 
refer cases fòr disposal to one or more of 
his colleagues. But the Court is one and 
the Court may consist, as we bave, already 
pointed out, of one Principal Jedge or one 
Principal Tudge and one or more Judges to- 
assist him. Then S. 24 deak with the classes 
of Judges and they are Civil Judge, Senior 
Division and Civil Judge, Junior Division, 
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and it lays down what the jurisdiction of 
these Judges is; and S. 25 deals with the 
special jurisdiction of the Civil Judge, Senior 
Division,” 


in most taluka towns, we have Courts pre 
sided over by the Civil. Judges (Junior Divi- 
sion), while at District places, there is a 
Court presided over by the Civil Judge 
(Senior Division). Under S. 28 (1) (b),. 
where there is a Court of the Civil Judge 
Qunior Division), that Court alone ha 
jurisdiction, but where there is’ no such 
Court, the Court of the Civil Judge (Senior 
Division), will have jurisdiction to try suits, 

under the Rent Act. Thongh tbere may be 

one Court of Civil Judge, Senior Division,] 
at a particular place, Joint Civil Judges may 

be either Joint Civil Judges, Senior Division, 

apd] * 
under ordinary circumstances, stitch Joint 

Judges can dispose of civil business as may. 

be referred to them by the Judge ie. the 

Principal Judge of that Court within the 

limits of his pecuniary jurisdiction. Besides, 

the Principal Judge, who is a Civil Judge, 

Senior Division, there may also be Joint 

Civil Judges appointed under para 5 of Sec- 

tion 23 to assist the Principal Judge. Such 

Joint Civil Judges have te dispose of only. 

such work as has been referred) te them 

either by the Principal Judge of the Court 

to which they are joint or as has been refer- 

ted to them by the District Judge of the 

district in which such Courts are situate 

This would show that a Joint Civil Judge 

(unior Division), who has been appoimted 

to assist the Principal Judge of the Court 
has no. jurisdiction te receive any suit di- 

rectly nor has he jurisdiction to dispose of 

any civil business which has not been refer- 

ted to him. 

6. At Kolhapur, there is only one Court 
i.e. the Court of the Civil Judge (Senior 
Division), and it is presided over by a Civil 
Judge, Senior Division, There is no gepa- 
rate independent Court of the Civil Judge 
(Junior Division). However, there are one 
or more: Joint Civil Judges (Senior Division). 
or Joint Civil Judges (Junior Division) ap- 
pointed to assisi the Principal Judge as pro- 
vided in para 5 of S. 23.. It is not dispnted 
before us by the counsel on boih cides. that 
there is only one Court ut Kolbapur, viz., the 
Court of the Civil Judge, Sceuior Division 
Fhis is also clear. from the Government Noti- 
fication ‘No. 5293/46-I-IT dated 14th Sop., 
1949, issued by the /Political und Services 
Department,: published in the Bombay : Gov- 
ernment Gazette Extraordinary in Part IV-A, 
which has been issued under Ss. 21, 22-A 
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and .23, of the Bombay Civil Courts Act, 
1869. ‘This Notification relates to Kolhapur 
District as well as some other Districts. 
The relevant portion of the | Notification 
runs as follows: eon 

“In exercise of the powers conferred by 
_ Sections 21, 22-A and 23 of the Bombay 
Civil Courts Act, 1869 (XIV of 1869); the 
Government of Bombay is pleased to direct 
that with effect on and from the 4th Oct., 
1949 :— 

(1) (a) there shall be new Civil Courts 
specified in column 2 of the First Schedule 
appended hereto, subordinate to the Dis- 
trict Courts specified against them in col. i 
of the said First Schedule, to be presided 
over by a Civil Judge specified in column 2 
of the First Schedule who shall hold his 
Court at the place specified against him in 
column 4 of the said First Schedule; l 

(b) the local limits of the ordinary juris- 
diction of the Civil Judge of the Court, 
specified in column 2 of the said First Sche- 
dule shall comprise the area specified against 
it in column 3 of the said First Schedule; 

(2) The area specified in column 3 of the 
Second Schedule appended hereto shall be 
included in the local limits of the ordinary 
jurisdiction of the Civil Judges of -the 
Courts specified in columns 1 and 2 of the 
gaid Second Schedule; 

(3) the areas specified in column 3 of 
each of the said First and Second Schedules 
shall cease to form part of the local limits 
_ of the ordinary jurisdiction of the Court or 
Courts in which they were included im: 
mediately before the said date. ; 

Column No. 1 ... Name of the District 

Court ... KOLHAPUR 

Column No. 2 ... Name of the Civil Court 

... The Court of the Civil. Judge 
(Senior Division), KOLHAPUR. 

Column No. 3 mentions the'ordinary juris- 

diction of the Civil Court, 


Column No. 4 mentions the place for~hold- . 


ing the Civil Court, viz, Kolhapur ..... 
Column No. 1 ... Name of the District.. 
KOLHAPUR 
Column No. 2 .. Name of the Civil Court... 
f The -Court of the Civil’ Judge 
(Junior Division), Ichalkaranji. 

Column No. 3 describes the area, i.e., 
territorial jurisdiction, and : 
‘Column No. 4 mentions that the place for 
holding the Civil Court would be Ichal- 
karanji. Similar provision is made 
with regard to the establishment of 
Courts of Civil Judge (Junior Division) 
at different places (other than Kofha- 
pur) in the District. The above Notifi- 
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cation would show that there is only 
one . Court at Kolhapur, viz. Civil 
Judge (Senion Division) established at 
Kolhapur. The Courts of Civil Judges 
(Junior. Divisions) are located at other 
places in the District. 


7. It is clear that under S. 28 (1) (b) of 
the Rent Act, primarily it is the Court of 
the Civil Judge (Junior Division) who has- 
jurisdiction in the area in which the premises ` 


are situated to try the suit. So far as the 
Courts in the Taluka towns in Kolhapur 
_ District are concerned, there is no diffi- 


culty, because there we have only the Courts 
of the Civil Judge (Junior Division) and 
they. will have the exclusive jurisdiction to 
try the suit. At Kolhapur, however, there 
is no Court of the Civil Judge (Junior Divi- 


` sion), but there is only the Court of the 


Civil Judge (Senior Division). In view of 
S. 28 (1) (b), in- the absence of a Court of 
the Civil Judge (Junior Division) constituted 
at Kolhapur, it would follow that it is the 
Court of the Civil Judge (Senior Division) 
which shall have the jurisdiction to enter- 
tain and try the suit. Further in view of 
the provisions of Sec. 23 of the Bombay 
Civil Courts Act, 1869, not only the Princi- 
pal Judge of that Court, viz., the Civil Judge, 
Senior Division, but also- the other Joint 
Judges, who are assisting him whether they 
be Joint Civil Judges (Senior Division), or 
Joint Civil Judges (Junior Division), will, 
have jurisdiction to try the suit. Of course, 
such Joint Judges can try only those suits 
or proceedings which may be referred to 
them by ‘the Principal Judge. 

$. Relying on the wording of S. 28 (1) (b), . 
it was urged by Mr. Paranjpe appearing for 
the petitioners that it is only if there is no 
Civil Judge (Qunior Division) appointed to 
assist the Principal Judge that the ` Civil 
Judge (Senior Division) or a Joint Civil 
Judge, Senior Division, can have the juris- 
diction to try the suit. Now, it is true that 
in S. 28 (}) (b), the expression used is “if 
there is no such Civil Judge” and not the 
elaborate words “if there is no Court of 
the Civil Judge, Junior ` Division”. But 
having regard to the scheme underlying the 
Civil Courts Act, 1869, which cannot be 
ignored while interpreting S. 28 (1) (b), the 
expression “if there is no such Civil Judge” 
will have to be given the same meaning, 
viz. “if there is no Court of the Civil Judge, 
Junior Division”. The qualifying word 
“such” is of significance. It has relation to 
the preceding words, viz, “the Court of the 
Civil Judge, Junior Division” and conse- 
quenily the expression “such Civil Judge” 
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means the Court presided over by the Civil 
Judge, Junior Division. If one were to ac- 
cept the narrow interpretafion as suggested 
by Mr. Paranjpe, it would lead to absurd 
results. To illustrate, suppose there are 
more than one Joint Civil Judge (Junior 
Division} (which is very often the case) who 
have been appointed to assist the Principal 
Judge in his work at a District place where 
there is only one Court, viz., the Court pre- 
‘sided over by a Civil Judge (Senior Divi- 
sion), each one of the Junior Division Judges 
|will be entitled to receive the plaints simpli- 
citer. The result of such an interpretation 


would be that while the Court of the Civil 
Judge, Senior Division, would not be en- 
titled to entertain or receive the plaint, the 
; plaints could be received directly by any of 
the Junior Division Judges. It would be 
eft to the sweet-will of a litigant to file the 
plaint before any one of the Joint Junior 
Division Judges. We do not think that the 
Legislature intended such a result nor do 
e think that such an interpretation is pos- 
ible on the wording of the section. Obvi- 
usly it is not intended that the Civil Judge 
is a persona designata under S. 28 (1) <b). 
If it is to be held that only the Civil Judge 
(Junior Division) at Kolhapur has jurisdic- 
tion to entertain and try the suit, then each 
one of the Joint Civil Judges (Junior Divi- 
sion) who is appointed to assist the Civil 
udge (Senior Division) will get independent 
jurisdiction to receive the plaints simpliciter. 
Similarly, once he receives the plaints, there 
would be no power in him to transfer that 
suit or proceeding directly entertained by 
that particular Civil Judge (Junior Division) 
and he alone will have the jurisdiction to 




































try such suit. If such Civil Judge is not 
ersona designata, then it will also mean 
that for the purposes of S. 28 (1) (b) of 


he Rent Act, there are constituted as many 
Courts of Civil Judge, Junior Division, as 
there are Joint Civil Judges, Junior Divi- 
sion, who have been appointed by the High 
Court as Joint Judges under S. 23, para 5 
of the Civil Courts Act. It is well settled 
rule of construction of statutory provision 
that a construction which leads to absurd 
results should as far as possible be avoided. 
he provisions of S. 28 (1) (b) read in the 
ight of the scheme of the Bombay Civil 
Courts Act, 1869, must clearly mean that 
here there are no Courts of Civil Judge, 
unior Division, established under the Civil 
Courts Act, the suits or proceedings under 
he Rent Act would be triable by the’ Prin- 
ipal Judge of the Court, viz. the Civil 
udge (Senior Division), or -by any. of the 
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Joint Judges whether he be a Joint Civil 
Judge, Junior Division, or Senior Division, 
to whom the matter has been referred to 
by the Principal Judge, a 


9. Reliance was placed by Mr. Paranjpe 
on the decision of Desai, J. sitting singly in 
Appasaheb Kalgond Patil v. James Luchas 
Ranbhise, Writ Petition No. 447 of 1980, 
decided on 16th June, 1980. That was also 
a case from Kolhapur. In the judgment, it 
is mentioned that the suit was originally 
filed by the landlord for possession of the 
suit premises in the Court of the Joint Civil 
Judge, Junior Division, Kolhapur, against 
the tenant. The Joint Civil Judge directed 
issue of suit summonses and fixed a date 
for settlement of issues. However, by a sub- 
sequent administrative order dated 6th Oct., 
1975, the learned District Judge purporting 
to act under Section 24 of the Civil Proce- 
dure Code passed an order transferring the 
said suit to the Court of Joint Civil Judge, 
Senior Division, Kolhapur. In the said suit 
the evidence of the plaintiff was recorded 
and thereafter the defendant filed an appli- 
cation requesting the Court for amending 
the written statement. By the said amend- 
ment. he wanted to take objection to the 
jurisdiction of the Court of the Joint Civil 
Judge (Senior Division) to record the evi- 
dence and try the suit. An order was pass- 
ed on that day and the evidence of plain- 


‘tiffs witness and of the defendant was re- 


corded by that Judge. Thereafter, by an 
administrative order, the District Judge re- 
transferred the suit from the Court of the 
Joint Civil Judge (Senior Division) to the 
Court of the Civil Judge (Junior Division). 
No directions were given as to how the fur- 
ther trial was to proceed. After the admin- 
istrative order of retransfer the defendant- 
tenant filed another application requesting 
the Court of the Joint Civil Judge (Junior 
Division) to start de novo trial inter alia 
contending that the evidence already record- 
ed by the Joint Civil Judge, Senior Division, 
was vitiated as that Court had no jurisdic- 
tion to deal with the suit. These conten- 
tions were rejected and ultimately the Joint 
Civil Judge, Junior Division, passed a decree 
in favour of the plaintiff. The tenant pre- 
ferred an appeal in the District Court, At 
the hearing of the appeal, it was contended 
on behalf of the tenant that the trial of the 
suit was vitiated because the evidence was 
recorded by the Joint Civil Judge (Senior 
Division) who had no jurisdiction to enter- 
tain or try the suit and secondly he could 
not record the evidence of the plaintiffs 
witness and the defendant. These conten-- 
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tions were accepted -by the learned District 
Judge and a de novo trial was ordered. 
The landlord challenged the order of the 
learned District Judge. The question that 
arose for consideration in the writ petition 
before the learned single` Judge was whether 
under Sec. 24 of the Civil Procedure Code, 
the District Judge could transfer the suit 
from the Court of the Joint Civil Judge, 
Junior Division, to the Court of the Joint 
Civil Judge, Senior Division. The learned 
Judge held that under S. 24 (1) (b) of the 
Code, the transfer could be only to a Court 
which is competent to try the suit, and not 
to any Court. He further held that under 
Section 28 (1) (b), it was the Court of the 
Civil Judge (Junior Division) which had the 
jurisdiction to try the suit under the Rent 
Act, and the suit which was filed in the 
Court of the Joint Civil Judge (Junior Divi- 
sion) could not be transferred to the Court 


of the Civil Judge (Senior Division) and 
consequently the trial of the suit by the 
Joint Civil Judge (Senior Division) was 


vitiated and the evidence recorded by that 
Court was without jurisdiction. On a peru- 
sal of the judgment, it appears that it was 
assumed that there is a Court of the. Joint 
Civil Judge (Junior Division) at Kolhapur. 
The view taken by the learned single Judge 
would be correct on the premise that where 
there is a Court of a Civil Judge (Junior 
Division), the suit could be tried only by 
that Court in view of S. 28 (1) (b) of the 
Rent Act and further under S. 24 (1) (b) of 
the Code of Civil Procedure, the District 
Judge had the power to transter the suit 
administratively only to a Court which is 
competent to try the suit and not to any 
Court. That the transfer can only be effect- 
ed to a Court competent to try the suit is 
also clear from the provisions of S. 24 (1) (b) 
(ii) of the Code. However, as mentioned 
above, as a matter of fact, there is only one 
subordinate Court, viz. Civil Judge (Senior 
Division) at Kolhapur. There is no Court 
of the Civil Judge (Junior Division) at 
Kolhapur. It may be that under the impres- 
sion that under S. 28 (1) (b), the Civil Judge, 
Junior Division, alone can entertain and try 
the suit at Kolhapur, in the title to the plaint 
ft might have been mentioned that the suit 
had been filed in the Court of the Joint 
Civil Judge, Junior Division, at Kolhapur; 
but in law, the suit is really filed in the 
Court of the Civil Judge (Senior Division). 
It is only because of the provisions of S. 23, 
para 5 of the Civil Court Act that a Joint, 
Judge who may be a Civil Judge (Junior 
Division) or Civil Judge (Senior Division) 
might have occasion to try. the suit. because 
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the same has been referred to him for dis- 
posal. The judgment shows that the only 
question that arose for the consideration of 
the learned single Judge was whether the 
order of transfer of the suit from the Court 
of the Joint Civil Judge (Junior Division) to 
the Court of the Joint Civil Judge (Senior 
Division) was justified by the language of 
Section 25, or in other words, whether the 
transfer ‘was from the Court which has been 
conferred jurisdiction by S. 28 to any Court 
having competence to try the suit. Un- 
fortunately, it appears that the fact that 
there is only one Court, viz., the Court of 
the Civil Judge (Senior Division) established 
at Kolhapur and no Court of the Civil Judge 
(Junior Division) has been established there, 
does not seem to have been brought to the 
notice of the learned single Judge while 
deciding that case. With respect, we agree 
with the view taken by the learned Judge 
so far as the construction of S. 24 (1) (b) (2) 
of the Code of Civil Procedure is concern- 
ed, but the conclusion reached by him so- 
far as the competency of the Joint Civil 
Judge (Senior -Division) to try the suit would. 
not be correct on a true interpretation of 
the provisions of S. 28 (1) (b) of the Rent 
Act. 


16. Reference was made to a decision of 

a Division Bench in Ranchhodlal Maneklal 
Vyas v. Maneklal Pranjivandas Shah, (1954) 
56 Bom LR 962. The facts were that the 
landlord had filed the suit in the Court of 
the Civil Judge, Senior Division, Ahmedabad. 
During the pendency of the suit, the Rent 
Act of 1947 came into force and thereafter 
the suit was decreed by the. Court of Civil 
Judge, Senior Division. By virtue of Sec- 
tion 50 of the new Rent Act, it was neces- 
sary that the suit be transferred to a Court 
which would have jurisdiction to try the 
suit under the Rent Act. After referring to 
Section 28 and S. 50 of the Rent Act, the 
Division Bench observed that by reason of 
these provisions, the suit which was then 
pending before the Civil Judge, Senior Divi- 
sion, had to be transferred to the Civil 
Judge, Junior Division, which alone had the 
jurisdiction to try and dispose of the suit 
under Sec. 20 of the Rent Act. It was, 
therefore, held that the decree passed by the 
Civil Judge, Senior Division, was without 
jurisdiction, It, however, does not appear 
that the matter was fully argued in that 
case. The points which are now canvassed 
before us have not at all been argued or 
considered by the Division Bench. The 
Division Bench did not consider the impact 
Of. the scheme of the Civil: Courts Act, 1869; 
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on the question of jurisdiction under Sec- 
tion 20 (1) (b) of the Rent Act. The con- 
sideration. of S. 28 (1) (b) simpliciter is ob- 
wiously incomplete. Further, in our view, 
this decision must be deemed to have been 
o-rrrded by the aforesaid decision of the 
Fult Bench. The Full Bench decision clear- 
ly lays down that while construing question 
of jurisdiction under S. 28 of the Rent Act, 
the provisions of the Bombay Civil Courts 
Act cannot be ignored. It may also be in- 
cidentally mentioned that the Ranchhodlal 
Maneklal’s case was relied on by another 
Division Bench in Narayanbhai Shankarbhai 
Patel v. Nandlal, Civil Reference No. 22 of 
1954, decided on Dec. 16, 1955. (unreported) 
which decision hag been expressly overruled 
by the Full Bench. It is true that the ques- 
tion before the Full Bench related to the 
interpretation of S. 28 (2) (a) and not Sec- 
tion 28 (1) (b), but the principles enunciated 
and applied in that case for construing Sec- 
tion 28 (2) (a) hold good for construing 
~ Section 28 (1) {b)}, and, therefore, the Divi- 
sion Bench decision in Ranchhodlal Manek- 
lal ( (1954) 56 Bom LR 962). must be deem- 
ed to have been impliedly overruled by the 
Full Bench decision. Even otherwise with 
respect, we do not consider ourselves bound 
by the decision in Ranchhodlal Maneklal’s 
case in view of the fact that the point can- 
vassed before us was not argued or consid- 
ered in that case. That decision, in our 
view, is in the nature of sub silentio and, 
therefore, not binding on us. 


1i. Mr. Paranjpe then advanced on 
argument based on Sec, 28 of the Bombay 
Civil Courts Act, 1869, and. the provisions 
of the Provincial Small Cause Courts Act, 
1887. In order to appreciate the argument, 
some of the provisions of these Acts need 
to be mentioned. Sub-section (1) of S. 28 
‘of the Civil Courts Act provides that the 
High Court may invest any Civil Judge 
with the jurisdiction of a Court of Smalt 
‘Causes for the trial of suits cognizable by 
such Courts up to such amount as it may 
deem proper, not exceeding in the case of a 
Civil Judge (Senior Division) three thousand 
rupees and in the case of a Civil Judge 
(Funior Division) one thousand and five hun- 
dred rupees. Thus, under Section 28 itself, 
no independent Courts are established but it 
merely confers a sort of special jurisdiction 
testricted to a pecuniary jurisdiction confer- 
red on the ordinary subordinate Courts 


which are established under Section 21 of 


that Act. Sections 16, 32 and 33 of the 


Provincial Small Cause Courts Act were re- 


ferred to by the learned Counsel. Section 32 
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provides that so much of Chapters IN and 
TV as relates to matters mentioned in cls. (a) 
to (e) of that section applies to Courts in- 
vested by or under any enactment for the 
time being in force with the jurisdiction of a 
Court of Small Causes so far as regards the 
exercise of that jurisdiction by those Courts. 
Section 33 is important and it lays down 
that, a Court invested with the jurisdiction 
of a Court of Small Causes, with respect to 
the exercise of that jurisdiction and the same 
Court, with respect to the exercise of its 
jurisdiction in suits of a civil nature which 
are not cognizable by a Court of Small 
Causes, shall, for the purposes of this Act 
and the Code of Civil Procedure be deemed 
to be different Courts. The argument of 
Mr, Paranjpe is that in view of Section 33 
of the Provincial Small Cause Cotirts Act, a 
Civil Judge (Junior Division) invested with 
the jurisdiction of a Court of Small Causes 
under Section 28 (1) of the Civil Courts Act 
becomes an independent Court, and such 
Court would be a Court established inde- 
pendently of Section 21 of the Civil Courts 
Act, 1869. His further argument was that 
as such a Court is not a Court of ‘Small 
Causes, it will still continue to be a Court of 
Civil Judge, Junior Division, for purposes of 


‘Section 28 (1) (b) of the Rent Act, and, 


therefore, at Kolhapur, there would be an 
independent Court of Civil Judge, Junior 
Division, if a Civil Judge (Junior Division) 
invested with powers under Section 28 of the 
Civil Courts Act is posted there. The argu- 
ment cannot be accepted in view of the un- 
ambiguous wording of Section 33 of the Pro- 
vincial Small Cause Courts Act which de- 
clares that it is an independent Court only 
for a limited’ purpose, viz. for purposes’ of 
the Provincial Small Cause Courts Act. Ad- 
mittedly Section 28 (1) of the Civil Courts 
Act by itself does not create an independent 
Court but merely makes a provision for con- 
ferment of additional jurisdiction on a Civil 
Judge, whether he is a Civil Judge (Junior 
Division) or a Civil Judge (Senior Division). 
Section 33 makes it clear that it is only for} 
the limited purposes of that Act that it is 
deemed to be a different Court. We are, mete 
fore, unable to accept the argument. 


12. In view of the above discussion, we, 
hold that there being no Court of the Civil 
Judge (Junior Division) at Kolhapur, it is 
the Court of the Civil Judge (Senior Divi- 
sion) which has the jurisdiction to entertain 
and try the suit under Section 28: of the 
Rent Act. The suit could be tried by. the 
Civil Judge (Senior Division) who is the; 
Principal Judge. It-could .also be tried by; 
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all the Joint Civil Judges (Senior Division) 
or by Joint Civil Judges (Junior Division)’ to 


whom. the. suit may be referred to for' dis- 


posal ‘by the Principal. ludge or:by the Dis- 
trict Judge under Section 23 Gf: ‘the. -Civil 
Courts Act, 1869, ‘or transferred to that 
Court under Section 24 of ‘the C. P. C. This 
being the position in law, the Civil Judge 
(Senior Division), Kolhapur, was competent 
to try the suit in this case and consequent- 


ly the decree at therein is valid and 


executable. ` 


13. Our. attention has been. ' invited to a 
decision of; the Gujarat High, Court. in 
C. C. Basu v. Dahyabhai,- (1967), 8 Guj LR 
123, where a similar view on, the construc- 
tion of Section 28 (1) (b) has been’ taken by 
that Court. ` 

14. In the result, 
‘tion succeeds; the impugned -order dated 
April 9, 1980, passed ‘by the Joint Civil 
Judge (Junior Division) Kolhapur, dismissing 


the 


the execution application is quashed and sét 


aside and the execution proceedings: are re- 


stored and sent back to the executing Copri 


for -disposal according to law. 


--15. Mr. Paranjpe submitted - ‘that the exe- 
cution was resisted by’ the respondent -only 
- on the ground of invalidity'of the decree. In 
the view that’ we have taken, he submitted 
that the respondent be given-some reasonable 
time to vacate the premises.’ He stated that 
the respondent is willing to’ file an under- 
‘taking that he would vacate the premises ‘by 
November 30, 1981. Mr. Rege has no òb- 
jection to grant.time to the respondent to 
. vacate the premises by November: 30, 1981, 

„provided the réspondent gives .an‘ undertak- 
ing to the Court in that behalf. 


, 16.. We, tes: direct that the respan- 
dent is given time to vacate the premises and 
hand over, possession to the petitioner 
November 30, 1981, on condition that the 
respondent files the usual undertaking in this 
Court on or. before June 30, 1981. If such - 
an undertaking is given within the prescrib- 
ed time, the execution proceedings shall be 
stayed till the end “of November 1981: In 
the ‘event of the respondent not filing ‘the 
undertaking ‘by June, 1981, ‘the executing 
Court shall ‘proceed to execute’ the decree 
and put the petitioner in possession of ` fhe 
premises. Even if-the respondent files ‘the 
undertaking, it would not prejudice the peti- 
tioner’s right ‘to execute the decree if the 
respondent fails to vacate- the premises by. 
November 30, 1981.7 ~. Ans 
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revision applica- 


til. 
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“27, Rule’ made absolute- Sears with 
no order as to costs. 
aea ‘allowed: 
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The State’ of Maharashtra, Appellant’ v. 
Govindrao‘, ‘Narayanrao Ghorpade, Respon- 
dent © 5S 

First Appeal No. 279 of "1973, D/- 26-3- 
i981. 

-Land Acquisition Act (1 of 1894), Ss:23 
and 11 — Determination of compensation in 
remect of tand held -on restricted tenure 
governed by -Bombay Act 22 of 1955 — 
Effect ‘of Section 7 (3) of Bombay Act read: 
with Manual of Land Acquisition for State 


- of Maharashtra, Paras 238 to 241. (Bonthay: 


Merged Territories Miscellaneous : Alienations 
Abolition Act (22 of 1935), S. 7 (3).) 


` There arè ‘no restrictions with regard ` to 
statatory acquisitions by the State in tha 
matters of tenure governed by S. 7 (3) of 
Bombay Merged Territories Miscellaneous 
Alienations Abolition Act (22 of 1955). The 
restrictions are on voluntary transfers ani 
voluntary partitions and that too can be 
lifted by taking the permission of the Collec- 
tor and paying such amount as the State 
Government may, by ‘general or special 
order, determine.. At fhe most, the right of 
thé Government would depend in the matters 
of transfers and partitions, when they arise, 
to receive such amounts as may have been’ 
determined by special or general order. 
When the Land Acquisition Officer. made the 


, award, he was not dealing with a case either ` 


of transfer or. partition. The entire purpose 
of paragraphs 238 to 241 of the Manual of 
Land Acquisition for State of Maharashtra is ` 
to protect: the rights. of Government in the 
Tand acquired. It follows from these para- 
graphs that the rights pre-exist in the pro- 
perty under acquisition, and the directions 
are being given to the acquiring ` offi- 
cer not only to. protect, the rights of 
Government. but also not to pay any com- 
pensation to the claimant as against those 
Tights. The scheme, . therefore, is no doubt 
Tteasonable. The question, however, of ap- 
plication of these paragraphs would’ ihe 
arise and that will have to be determined 
/ with regard to ‘the land ` in’ “ question. The 
words “restricted tenure” do not by hem- 
selves mean that even in the matters: of. ac- 
quisition, ‘the Government has. retained any 
Tight in property. The restrictions in. _ gach 
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case upon the tenures will have to be under-. 
stood and appreciated. The tenure which 
may notbe transferable voluntarily, unless 
certain conditions are fulfilled, including the 
` payment against such transfer, may not have 
any restrictions with regard toits acquisition 
by the Government itself which inlaw is the 
authority that settles such a tenure. If in 
the matters of acquisition, no restrictions are 
imposed upon the tenure by virtue of the 
settlement of the tenure itself or by the law 
or Rules that govern the same, it would 
follow that while acquiring the land, the land 
- cannot be treated under restricted tenure so 
as to reduce the compensation itself. The 
controversy herein does not admit of any 
doubt, for it is only the acts of transfer or 
partition .which are in restricted category. As 
far as species of extinguishing titles of per- 
sons holding tenures are concerned, these are 
not all exhaustive matters. Acquisition by 
the paramount State for public purpose also 
leads to extinction of the title. Advisedly, 
the Legislature has not put a restriction in 
that regard in the body of the statute. Even, 
therefore, taking into account these para- 
graphs, the question of payment. of any 
amount to the Government would not arise. 
Only to the extent as to whether the market 
value of such property is or is not affected, 
the restriction imposed by Section 7 (3) of 
the Bombay Act, 22 of 1955 is relevant and 
not otherwise. Therefore, if the evidence or 
the material gathered by the Land Acquisi- 
tion Officer, while making the award in the 
nature of offer under Section 11 of the Land 
Acquisition Act tends to indicate that with 
regard to such lands the normal market price 
by a willing purchaser was not payable, to 
that extent the claiman! would be entitled to 
` be paid less and not on the basis of any 
strict formula of reducing the compensation 
by one-third, as is being submitted. Under 
the provisions of the Land Acquisition Act, 
what has to be reached is the market price 
.a willing purchaser is willing to pay to the 
claimant as a just and fair price for the piece 
of property under acquisition. Once thal 
price is ascertainable with or without restric- 
tions, the question of reducing the same does 
not arise in the matters of the tenure of the 
present kind. F. A. Nos. 502 and 702 of 
1969, D/- 2-9-1976 (Bom), Applied. 
l ! (Para 8) 
“Cases Referred : Chronological Paras 
(1976) First Appeals Nes. 502 and 702 of 
_ 1969, D/- 2-9-1976 (Bom) .- 9 
M. R. Kotwal, Govt. Pleader, for Appel- 
lant; K. J. Abhyankar, for Respondent. 
JUDGMENT :— By this appeal, the State 
of Maharashtra makes a grievance with re- 
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gard to the order made by the Land Acquisi- 
tion Court: (ie. Civil Judge, Senior Division, 
Kolhapur), holding that for the acquired land, 
the State was liable to pay all the compensa- 
tion as was determined by the Land Acquisi- 
tion Officer and directing the Government to 
refund the amount of Rs. 18,312.33 p. 


2. Brief facts are that the respondent is 


‘the owner of Revision Survey Nos. 607 and 


608 of Ichalkaranji, Taluka Hatkanangale, 
District Kolhapur. For the purpose of con- 
struction of tenements for the benefit of in- 
dustrial workers, proceedings to acquire the 
lands were initiated with regard to 2 gunthas 
from Survey No. 607 and 7 acres and 15 
gunthas: from Survey No. 608. The Sec 4 
Notification was issued on October 31, 1961 
followed by the proceedings by the Land Ac- 
quisition Officer to make an award under 
Section 11 of the Land Acquisition Act, 1894. 
Upon: the evidence, he found that the lands 
Were inam lands and, therefore, out of the 
compensation fixed, the claimant was not 
entitled to one-third of the market value de- 
termined by him and so he directed the pay- 
ment less by that amount. A reference was 
sought and when the matter came up before 
the Land Acquisition Court, after hearing the 
evidence tendered by the parties the Land Ac- 
quisition Court came to the conclusion that 
as far as the value was concerned, there was 
fair assessment by the Land Acquisition Offi- 
cer, but the direction with regard to Rupees 
18,312.33 p. was unsustainable. The learned 
trial Judge rejected the argument that such 
a direction in reducing the compensation was 
available to the Land Acquisition Officer be- 
cause the property was held on a restricted 
tenure. Rejecting that view, the trial Court 
has held that it was improper to deduct a 
particular amount of compensation. The 
trial Court has further pointed out that even 
to lift the restriction, the claimant would 
have been required to pay a sum of Rs. 370/- 
and that could have been deducted if at all 
by the Land Acquisition Officer. The reasons 
for deduction having been negatived in this 
manner, the trial Court directed the further 
payment of Rs. 18,312.33 p. to the respon- 
dent-claimant. 

3. A short and narrow question, therefore, 
arises to be determined in the present appeal 
as to whether this order by the Land Acquisi- 


` tion Court is or is not in accordance with 


law. . 
4. Mr. Kotwal, the learned Government 
Pleader, has argued that the nature of the 
property being that of inam lands, it is in- 
scribed with the statutory right of Govern- 
ment and in the matters of fair assessment 
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of the market value, that right will have to 
be quantified in terms of money. The learned 
Government Pleader has contended that the 
value of that right cannot be allowed to be 
made the part of compensation payable to 
the claimant, for that value belongs always 
to the Government. The result of acquisi- 
_ tion, in the submission of the learned Gov- 
' ernment Pleader, is that the right of the 
holder or occupant is acquired and its value 
will have to be determined deducting the 
value of the right of the Government in such 
property. Reliance is placed on the provi- 
sions of the Bombay Merged Territories Mis- 
cellaneous Alienations Abolition Act, 1955 
and the scheme of conferring rights in re- 
stricted tenures. The learned Government 
Pleader points out that upon regrant of oc- 
cupancy rights under Section 7 of the Bom- 
bay Merged Territories Miscellaneous Aliena- 
tions Abolition Act, 1955, the occupancy it- 
self is restricted, in that it is not ipso facto 
transferable or partible without the previous 
sanction of the Collector and except on pay- 
ment of such amount as the State Govern- 
ment may by general or special order deter- 
mine (Section 7 (3) of Bombay Act No. XXII 
of 1955). Relying on these provisions. Mr. 
Kotwal drew my attention to the Manual of 
Land Acquisition for the State of Maha- 
tashtra dealing with the right of Government 
and its -assessment by the Land Acquisition 
Officers for the purpose of determining the 
value payable to the occupants. Heavy re- 
liance is placed on paragraph 241 of the 
Said Manual, which lays down certain prin- 
ciples so as to protect the right of Govern- 
ment in such restricted tenures. According 
to the learned Government Pleader, therefore, 
the nature of property that is being acquired, 
being the one of restricted kind. it could not 
fetch the same value as is available to the 
property free from restriction. In this view, 
the learned Government Pleader submits that 
the deduction from the amount of compensa- 
tion to`the extent of one-third by the Land 
Acquisition Officer was entirely justified and 
the trial Court was not right in giving a 
contrary direction. 

5. Now, as far as the rights to compensa- 
tion are concerned, these are statutory rights 
and Section 23 of the Land Acquisition Act, 
1894 lays down the matters to be considered 
in determining compensation. It directs the 
Court to -take into consideration firstly the 
market value of the land at the date of the 
publication of the notification under S. 4 (1) 
of the Land Acquisition Act. In all such 
types of cases,- the first and primary con- 
sideration, therefore, is what would be the 
market value of the land whether under re- 
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stricted or unrestricted tenure. If the market 
value can be fairly determined of such land, 
there is hardly any scope to deduct any 
amount from that value so as to com- 
pensate the restrictions with regard to 
transferability. The provisions of Section 7 
(3) of Bombay Act No. XXO of 1955 
are hardly relevant. They do not apply 
firstly to acquisitions at all. They would 
operate only when lands are being subjected 
to voluntary transfers or partitions. In no 
other case, sub-section (3) would operate as 
a restriction upon the occupancy rights in 
respect of lands within the contemplation of 
Section 7. In other words, there is no bar 
to surrender ‘the lands in acquisition in favour 
of the State. Qua the acquisition, therefore, 
the property cannot be treated as the one of 
restricted rights. In terms of statutory in- 
junction available in Section 23 (1) firstly of 
the Land Acquisition Act, the claimant is 
entitled to get the market value of the entire 
acquired land and nothing less than that 
No doubt, the Manual of Land Acquisition, 
on which reliance is placed, does give direc- 
tions to the acquiring authorities how to pro- 
tect the rights of Government in the matters 
of restricted tenures. It is significant to ob- 
serve that these are the matters of guidslines 
to the Acquisition Officers so as to make an 
offer to the person while making an award 
under Section 11 of the Land Acquisition Act. 
These are not the matters strictly of statute 
nor are they matters that will pre-empt the 
statutory rights of the parties to receive the 
just and fair compensation. 


6. It is interesting to refer to para. 241 of 
the Manual of Land Acquisition for State of 
Maharashtra, on which reliance is placed, 
only to indicate that even there, there is no 
fixed principle laid down and the matter will 
have to be determined under the facts and 
circumstances of each case. That paragraph 
is a part of the guidelines beginning with 
paragraph 238 with regard to the rights of 
Government, which directs and Acquisition 
Officer as the agent of the Government to 
protect the rights of Government and not to 
pay money for what already belongs to the 
Government. This is the primary purpose 
for which the guidelines are laid down by 
Government Resolutions. If some property 
or interest in the property belongs to the 
Government, then the direction is that for 
that interest, compensation need not be paid. 
In the light of this guiding principle, if tha 
directions in paragraph 241 are considered. it 
will show that restricted tenures are directed 
to be valued keeping in view that the same 
were given at much lower rates by the Gov- 
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ernment and wherein the Government had an 
equitable claim to pay less while acquiring 
such lands, The principle is based not on 
the market value but on the equitable claim 
of the Government to settle the properties in 
restricted tenures at much lower rates. It is 
further clarified in the paragraph following 
that initially by Government Resolution of 
_1953, the value of the land held on the re- 
stricted tenure was generally held to be 
equal to two-thirds of the value of similar 
land held on the old tenure in the same 
locality. That question was entirely re- 
considered and further guidelines were laid 
down from April 26, 1972. With regard to 
agricultural lands, it has been observed_ that 
restrictions on tenure do not much affect the 
market value ' of agricultural lands held on 
restricted tenure as compared to the market 
value of agricultural Jands held without any 
restrictions. Then the paragraph goes on to 
refer to the lands having non-agricultural 
potentiality and there gives a direction that 
for such lands having non-agricultural poten- 
tiality, the market value of lands held on 
restricted tenure should be considered less by 
about one-third of that of similar lands held 
without such restrictions. The direction 


further provides that when it is feasible for . 


the -Acquisition Officer to arrive, directly at 
the market value of: the lands held on re- 
stricted tenure from the data in respect of 
similar lands, the question of market value as 
‘per the Government Resolution will not 
arise. 


7. As stated above, these are mere guide- 
‘lines and thus also are of limited efficacy so 
as to give direction to the Acquisition Officer 
in making awards under Section 11 of the 
‘Land Acquisition Act. While giving these 
directives by the Government Resolution, it 
has been made clear that in the case of agri- 
cultural lands, restrictions on tenure do not 
much affect the market value. 


: 8. This paragraph, therefore, is not con- 
-clusive of the right of the claimant, nor is 
conclusive with regard to the working out of 
the value of the interest of Government in a 
given restricted tenure. As indicated above, 
there are no restrictions with regard to statu- 
tory acquisitions by the-State in the matters 
of tenure governed by Section 7 (3) of Bom- 
bay Act No. XXII of 1955. The restrictions 
are on voluntary transfers and voluntary 
partitions and that. too can be lifted by 
taking the permission of the Collector and 
paying such amount- as the State Government 
may, by general or special order, determine. 
‘At the most, the tight of the Government 
would depend in. the matters of transfers and 
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partitions, when they arise, to receive such 
amounts as may have been determined by 
special or general order. When the Land Ac- 
quisition Officer made the award, he was not 
dealing with a case either of transfer or parti- 
tion. The entire purpose of paras. 238 to 
241 of the Manual is to protect the rights of 
Government in the land acquired. It follows 
from these paragraphs that the rights pre- 
exist in the property under acquisition and 
the directions are being given to the acquir- 
ing officer not only to protect the tights of 
Government but also not to pay any com- 
pensation to the claimant as against those 
rights. The scheme, therefore, is no doubt 
reasonable. The question, however, of ap- 
plication of these paragraphs would always 
arise and that will have to be determined 
with regard to the land in question. The 
words “restricted tenure” do not by them- 
selves mean that even in the matters of ac- 
quisition, the Government has retained any 
right in property. The restrictions in each 
case upon the tenures will have to be under- 
stood and appreciated, The tenure which 
may not be transferable voluntarily, unless 
certain conditions are fulfilled, including the 
payment against such transfer, may not have 
any restrictions with regard to its acquisition 
by the Government itself which in law is the 
authority that settles such a tenure. If in the 
matters of acquisition, no restrictions are im- 
posed upon the tenure by virtue of. the settle- 
ment of the tenure itself or by the law or 
Rules that govern the same, it would follow 
that while acquiring the land, the land can- 
not be treated. under restricted tenure so as 
to reduce the compensation itself. The con- 
troversy herein does not admit of any doubt, 
for it is only the acts of transfer or parti- 
tion which are in restricted category. As far 
as species of extinguishing titles of persons 
holding tenures are concerned, these are. not 
all exhaustive. matters. Acquisition by the 
paramount State for public purpose also 
leads to extinction of the title. Advisedly, 
the Legislature has not put a restriction in 
that regard in the body of the statute: Even, 
therefore, taking into account these para- 
graphs, the question’ of payment of any 
amount to the Government would not arise. 
Only to the extent as to whether the market 
value of such property is or is not affected, 
the restriction imposed by Section 7 (3) of 
the Bombay Act No. XXII of 1955 is rel- 
evant and not otherwise, Therefore, if the 


evidence or the material gathered by the Land 
Acquisition Officer, while making the award 
in the nature of offer under Section 11 of 
the Land Acquisition Act, tends: to indicate 
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that with regard to such lands the normal 
market price by a willing purchaser was not 
payable, to that extent the claimant would 
be entitled to be paid less.and not on the 
basis of any strict formula of reducing the 
compensation by one-third, ag is being sub- 
mitted. Under the provisions of the Land 
Acquisition Act, what has to be reached is 
the market price a willing purchaser is will- 
ing to pay to the claimant as a just and fair 
price for the piece of property under acquisi- 
tion. Once that price is ascertainable with 
or without restrictions, the question of re- 
ducing the same does not arise in the matters 
of the tenure of the present kind. 

9. A similar argument was advanced with 
regard to obligations imposed upon abolition 
of Jagirs before a Division Bench of this 
Court at the behest of the State in First Ap- 
peal No. 502 of 1969 with First Appeal No. 
702 of 1969, decided on September 2, 1976, 
and this Court there observed in the context 
of the controversy that for the purpose of 
conversion of land to non-agricultural use, 
the Jagir was liable to pay 50% of the price 
and that should be deducted from the com- 
pensation. After noticing the facts, the 
Court pointed out :— 

“The restriction or the obligation imposed 

under the order of re-grant can only be at- 
tracted if the claimant wants voluntarily to 
convert his land to N. A. purposes. If Gov- 
ernment by statutory exercise of powers 
wants to- acquire a claimant’s land for using 
it for non-agricultural purposes like construc- 
tion of.a filter house, it cannot be said that 
the terms of the re-grant would be attracted 
‘in such a case.” 
The principle applied there would equally ap- 
ply when we come to the matters of restric- 
tion imposed by S. 7 (3) of Bombay Act No. 
XXII of 1955. That restriction is of restrict- 
ed character and only operates with regard to 
the voluntary transfers and voluntary parti- 
tions and to no other. Needless to observe 
that when the statute carves out restrictions, 
the provisions have to be strictly interpreted 
and the impositions are to be strictly con- 
strued. The provisions themselves do not 
apply to the acquisitions andthe compensa- 
tion for the acquired land in the occupancy 
rights of a person will have to be determin- 
ed, as it laid down by S. 23 (1) “firstly” of 
the Land Acquisition Act. ` 

10. That being the position, it has to be 
concluded that the grievance of the State in 
this appeal is without any merit. 

11. In the result, the appeal fails and is 


dismissed with- costs. 
Appeal dismissed. 
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MEHTA, J. 

Re: Ramgopal Khanna Insolvent; Shakun- 
tala Chawla and another, Applicants v, Offi- 
cial Assignee, Bombay, Respondent. 

Insolvency Petn. No. 45 of 1969, Dj- 19-3- 
1981. a 

Presidency Towns Insolvency Act (3 of 
1989), S. 17 — Creditors proceedings and 
keave of Court — Leave can be granted be- 
fore commencement of sult or proceeding and 
it can also be granted in a suit or proceeding 
instituted after adjudication of insolvent. AIR 
1932 Bom 344, Refd; AIR 1915 Bom 134, 
AIR 1932 Bom 338, AIR 1939 Bom 344 and 
(1970). 72 Bom LR 697, Held no longer good 
law in view of AIR 1971 SC 1292. 

(Para 12) 
Cases Referred: Chronological Paras 
AIR 1971 SC 4292 : 41 Com Cas 21 : 1971 

Tax LR 740 10, 11, 12 
(1970) 72 Bom LR 697 9, 11 
AIR 1939 Bom 344 : 41 Bom LR 583 7 
AIR 1932 Bom 338 : 34 Bom LR 649 6 
AIR 1932 Bom 344 : 34 Bom LR 683 8 
AIR 1915 Bom 134: 17 Bom LR 925 5 

V. V. Tulzapurkar, for Applicants; Official 
Assignee in person. 

ORDER :— This petition raises an inter- 
esting question with regard to the scope and 
powers of the Court to grant leave to prose- 
cute legal proceedings in a pending suit, 
under Sec. 17 of the Presidency Towns In- 
solvency Act (3 of 1909). 

2. Insolvent Ramgopal Khanna was ad- 
judicated Insolvent by this Court in Insolv- 
ency Petition No. 45 of 1969 on ist July, 
1969. 


3. The Applicants filed a suit in the Court 
of the Civil Judge (Senior Division), Thane, 
being Civil. Suit No. 145 of 1975, inter alia, 
against the heirs and legal representatives of 
the Insolvent who were joined as defendants 
1 to 6 in the suit. The suit had been filed 
by the Applicants against the heirs and legal 
fepresentatives of the Insolvent for the pur- 
pose of recovering vacant and peaceful pos- 
session of certain premises described in the 
Plaint therein, and for other ancillary reliefs. 
It may be pointed out that the suit was filed 
in the year 1975 and applicants were aware 
of the fact that Ramgopal Khanna had been 
adjudicated Insolvent in the year 1969, a fact 
which is borne out in the plaint itself, ~ 

4, The applicants have now filed this peti- 


. tion for leave under Section 17 of the Pre- 


sidency Towns Insolvency Act, 1909 (herein- 
AY /HY/D876/81/HR/RSK: 
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a prayer that leave be granted to them to 
join the Official Assignee as party-defendant 
No. 8 to the said suit pending in the Thane 
Court. 

5. The Official Assignee has opposed the 
gtanting of the leave under Section 17 of the 
said Act, firstly on the ground that the ap- 
plicants were well aware of the fact that 
Ramgopal Khanna had been adjudicated In- 
. Solvent in the year 1969 i.e. much prior to 
the filing of the suit in the year 1975. The 
second ground which the Official Assignee 
has urged while opposing this application is 
that this Court is not empowered under Sec- 
tion 17 of the said Act to grant leave in a 
suit which is already pending in the Court, 
According to the Official Assignee, leave 
ought to have been sought for by the appli- 
cants before the filing of the suit and since 
they failed to obtain such leave they are not 
entitled to seek leave at this stage. The Offi- 
cial Assignee has relied upon three rulings 
of this Court in support of his contention. 
In Re. Dwarkadas Tejbhandas, reported in 
17 Bom LR 925: (AIR 1915 Bom 134), a 
question arose as to whether leave ought to 
be obtained before the commencement of the 
suit and if not obtained, whether it could 
be granted after the suit was filed, for the 
continuation of the said suit. Davar, J. was 
pleased to observe :— 

“The words of the section are so clear and 
unambiguous that there is no possibility of 
construing them in any way other than that 
leave must be obtained before the commence- 
ment of the action. 


The words of the section are so clear and 
explicit that they leave no room for any 
construction other than the one I have placed 
upon them. No creditor shall commence a 
suit except with leave. This provision clearly 
negatives the suggestion that a suit com- 
menced without leave can be continued by 
obtaining leave at any stage thereof.” 

6. A similar question arose in the case of 
Maya Ookeda v, Kuverji Kurpal reported in 
34 Bom LR 649: (AIR 1932 Bom 338), 
wherein Blackwell, J. following the observa- 
tions of Davar,J. cited above, decided that a 
creditor of an insolvent could not be permit- 
ted to bring a suit against the insolvent with- 
out first obtaining leave to sue from the In- 
solvency Court, under Section 17 of the 
P. T. I. Act, 1909. i 

7. Lastly in Jehangir Cursetji Mistri v. 
Kastur Pannaji Oswal, reporied in 41 Bom 
LR 583: (AIR 1939 Bom 344), the Court 
was again faced with a similar question, viz., 
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whether leave could be granted in a pend- 
ing suit. The question there arose under 
Section 28 (2) of the Provincial Insolvency 
Act (V of 1920). That section, however, is 
identical in terms with Section 17 of the 
P. T. I. Act, 1909. Beaumont, C. J. follow- 
ed the previous rulings of Davar, J. and 
Blackwell, J, and held that leave ought to 
be obtained only at the commencement of 
the suit and could not be granted in a suit 
which has already been filed. 


8. It may be pointed out that in Bhimaji 
Bhibhutmal v. Chunilal Javerchand, reported 
in 34 Bom LR 683 : (AIR 1932 Bom 344), 
Tyabji, J. took a different view from ihat 
taken by Davar, J. In that case the ques- 
tion of leave arose under S. 28 (2) of the 
P. I. Act, 1920. Tyabji, J. held that leave 
to commence or to continue the suit could 
be obtained either before the suit was com- 
menced or during the pendency of the suit. 


9. The Official Assignee has finally relied 
upon a decision of this Court in the case of 
The Eastern Steampship Pyt. Ltd. v, Putco 
Pvt. Ltd., reported in (1970) 72 Bom LR 697. 
There the question arose under Section 446 
of the Companies Act, 1956 as to whether 
in case of a suit which was already filed the 
Court could grant leave, and the Court held 
that under Section 446 no suit could be com- 
menced against the Company if the Winding- 
up Order had been made except by the leave 
of the Court. In such cases leave could only 
be granted before the suit was commenced 
and no leave could be granted to continue 
the suit if it was commenced after the date 
of the Winding-up Order. Nain, J. relying 
upon the provisions vof Section 17 of the 
P. T. I. Act, 1909 and of S. 28 (2) of the 
P. I. Act, 1920 which were analogous to the 
language of Section 446 of the Companies 
Act, came to the conclusion that no leave 
could be granted in a suit which was in- 
stituted after the date of the Winding-up 
Order. Nain, J. was pleased to observe :— 


“The provisions of S. 17 of the P. T. L 
Act, 1909 and S. 28 (2) of the P. I. Act, 1920 
are similar in respect of suits instituted after 
the Winding-up Order to the provisions of 
Section 446 of the Comp. Act (1 of 1956) 
and we take the same view as has been taken 
by Davar J., Blackwell, J. and Beaumont, 
C. J. in the cases referred to above.” 


10. Shri Tulzapurkar, the learned Advo- 
cate appearing on behalf of the applicants 
has relied upon the ruling of the Supreme 
Court in the case of Bansidhar Shankarlal v. 
Mohd. Ibrahim, reported in 41 Com Cas 21: - 
(AIR 197] SC 1292). In that case the Court 
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was considering the question of granting 
leave under Section 171 and Section 179 of 
the I. Comp. Act, 1913. Their Lordships 
were pleased to observe (at pp. 1294, 1295) :— 


“If the sanction of the Court has been ob- 
tained for the prosecution of the suit, it 
would be plainly unnecessary to obtain fresh 
sanction to the institution of the execution 
proceedings at the instance of the successful 
party. It is true that the sanction obtained 
by the liquidators is granted under Sec. 179 
of the Comp. Act to initiate or enforce a 
claim of the Company or to defend an 
action, whereas the leave of the Court to in- 
stitute or to continue a suit against the com- 
pany in winding up is obtained under S. 171, 
It would be giving effect to a technicality 
divorced from the true object of the section 
to hold that, even in a suit filed or pro- 
secuted with the sanction of the Court, the 
decree may not be enforced by a successfal 
party without leave under Section 171 of 
the Act. f 

Even granting that sanction under S. 179 
does not dispense with the leave under Sec- 
tion 171 of the Act, to institute a proceeding 
in execution against a company ordered to 
be wound up, we do not think that there is 
anything in the Act which makes the leave a 
condition precedent to the institution of a 
proceeding in execution of a decree against 
the company and that failure to obtain leave 
before institution of the proceeding entails 
dismissal of the proceeding. The suit or pro- 
ceeding instituted without leave of the Court 
may, in our judgment, be regarded as ineffec- 
tive until leave is obtained, but once leave 
is obtained the proceeding will be deemed in- 
stituted on the date granting leave.” 

11. Section 17 of the P. W. I. Act pro- 
vides :— 

“17. On the making of an order of adjudi- 
cation, the property of the insolvent wherever 
situate shall vest in the official assignee and 
shall become divisible among his creditors, 
and thereafter, except as directed by this Act, 
no creditor to whom the insolvent is indebted 
in respect of any debt provable in insolvency 
shall, during the pendency of the insolvency 
proceedings, have any remedy against the 
property of the insolvent in respect of the 
debt or shall commence any suit or other 
legal proceeding except with the leave of the 
Court and on such terms as the Court may 
impose.” 

It is true that in the three Judgments of this 
Court cited heretofore it has been held that 
leave envisaged under Section 17 of the said 
Act must be taken at the commencement of 
the. proceeding and that’ leavé’ could not be 
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granted once the proceeding had been initiat- 
ed. It is, however, pertinent to note that the 
learned Judges in the case The Eastern Steam- 
ship Pvt. Ltd. v. Pitco Pvt. Ltd., ((1970) 72 
Bom LR 697) were faced with the question 
of obtaining leave under Section 446 of the 
Comp. Act, 1956. Their Lordships relied 
upon the various rulings of this Court on 
the question of leave under Section 17 of 
the said Act and came to the conclusion that 
since the provisions of Section 17 of the said 
Act were analogous to those of S. 446 of 
the Comp. Act, 1956, leave to continue a suit 
which was instituted afier the date of the 
Winding-up Order could not be granted. 
That decision, however, does not appear to 
be good law any longer in view of the deci- 
gion of the Supreme Court in Bansidhar 
Shankarlal’s case (AIR 1971 SC 1292) cited 
above, : 


12. Section 446 of the Comp. Aci, 1956 
provides :— 

“446.(1) When a winding-up order has 
been made or the Official Liquidator has 
been appointed as provisional liquidator, no 
suit or other legal proceeding shall be com- 
menced, or if pending at the date of the 
winding up order, shall be proceeded with 
against the company, except by leave of the 
Court and subject to such terms as the Court 
may impose.” 

In Bansidhar Shankarlal’s case (AIR 1971 
SC 1292) the Supreme Court observed that 
there was nothing in the Comp. Act which 
made leave a condition precedent to the in- 
stitution of a suit against the company and 
that failure to obtain leave before institution 
of the proceeding entailed dismissal of the 
proceeding. The Supreme Court further 
went on to observe that a suit or proceeding 
instituted without leave of the Court would 
be regarded as ineffective until leave was ob- 
tained. But once the leave was obtained, the 
proceeding would be deemed instituted on the 
date of granting leave. Since the provisions 
of Section 17 of the P. 'T. I. Act are pari 
materia with the provisions of Section 446 of 
the Comp. Act, 1956 the reasoning of their 
Lordships of the Supreme Court must also 
apply to leaye to be obtained under S. 17 of 
the said Act. I have, therefore, come to the 
conclusion that in view of the observations 
of the Supreme Court in Bansidhar Shankar- 
lal’s case (AIR 1971 SC 1292) it can no 
longer be held that ledve under S. 17 of the 
P. T. L Act could not be granted in a case 
which was instituted after the date of the 
adjudication of the insolvent. I, therefore, 
negative the objeetion raised by the ‘Official 
Assignee and I hold that under the provisions! ' 
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of Section 17 of the said Act leave can be 
dpranted before the commencement of a suit 
or .a ‘proceeding and it .can also be granted 
in a suit or.a proceeding which is instituted 
after the adjudication of the insclvent.- The 
petition is, therefore, made absolute in 
terms of prayer (a). There will be no order 


<- as to costs, 


Petition allowed. 
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SHARAD MANOHAR, J. 

Zenna Sorabji and others, Petitioners v. 
Mirabelle Hotel Co. (Pvt.) Ltd. and others, 
Respondents. 

Spl. Civil Appin. No. 537 of 1975 with 
C. R. A. No. 62 of 1975, D/- 14-1-1980. 


(A) Evidence Act (1 of 1872), Section 34 
— Books of account — Ledger consisting of 
‘bundle of -sheets separable conveniently is 
not a book of account ~- Even bound edger 
‘book ‘by itself has ‘no evidentiary value. 

In order ‘that a document could -be relied 
upon as a ‘book ef account, it must have the 
characteristic of being fool-proof. A bundle 
of sheets detachable and replaceable at a 
Ioment’s -pleasure can hardly be characte- 
Tised as a book of account. Moreover what 
‘Section 34 demands is a book of account re- 
ularly maintained in the course of business. 
A ledger by itself could not be a book -of 
account of the character contemplated ‘by 
‘Section 34. (Para 27) 

‘Even when. a duly bound ledger book, in- 
capable of being ‘tampered with, that is to 
gay, of a foolproof character is produced, 
‘all by. itself, without -production of the cor- 
Tesponding ‘journal or Rojmel or day-book, 
‘the ledger would not by itself be admissible 
‘in-evidence as-a relevant document. It -would 
become relevant only in conjunction with 
‘the cash book, Rojmel or day ‘book. AIR 
1914 Nag 44 and AER 1952 Assam :92, Rel. 


on. (Para 35) . 


‘(@) Evidenee Act (1 of 1872), Ss. 5, 34 — 
Yrreleyant document going im evidence by 
consent — Legal effect. ¢ 

‘When a document is to be proved and Te- 
ied upon in -evidence, there are three aspects 
to be -considered by the Court, viz. (i) ‘the 
proof of the execution of ‘the document, (ii) 
roof of ‘the contents of ‘the document, and 
Gii) the evidentiary value of the document .as 
a whole. When a party consents to the 
document ‘being exhibited, all that can be 
imputed to him af having admitted is the 
proof of the execution. The proof of -its 
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execution does -not invest the document with 
any probative or evidentiary value of other- 
‘wise it thas none. A ‘proof of a document is 
something - which is independent from the 
evidentiary value of the document. More- 
‘over by consent, proof of the document may 
‘be -dispensed with, but if the document is 
intrinsically inadmissible in evidence, no 
amount of consent by any party can confer 
the status of admissibility upon the said 
document. _ (Paras 33, 34) 


Thus, the ledger book which is sought to 
‘be produced becomes relevant only under 
the provisions of Section 34 and if the docu- 
ment does not qualify as relevant document 
within ‘the contemplation of the said sec: 
tion, then the document is wholly irrelevant 
and any amount of consent by the plaintiffs 
would not convert the irrelevancy into rels 
evancy. AIR 1919 Mad 758 (2), Rel. on, 

(Para 34) 


(C) Bombay Rents, Hotel and Lodging- 
House Rates Control Act (57 of 1947), S. 15 
— Eyidence Act (4872), Ss, 106, 102 — Suit 
for eviction on ground of subetting — 
‘Question about exact date of sub-letting — 
‘Onus of proof. 


‘Where in a suit for eviction on the ground 
of sub-letting the question. for consideration . 
was ‘whether the defendant No. 3 was a law- 
ful sub-tenant of defendant No. 1J-tenant and 
if so, whether he was protected under the 
Rent Act by virtue of the amendment which 
‘came into force from 21-5-1959, the onus of 
‘proving that the sub-tenancy had come into 
existence prior to 21-5-1959 was on defen- 
dant No. 3. . (Para 38) 


This is so ‘firstly because under the Bom 
bay Rent Act probhibition against ‘sub- 
tenancy is the rule; whereas permission to 
sub-tenancy is only an exception carved out 
‘of the rule by Section 15 (2) as also by the 
contract ‘to the contrary referred to in Sec- 
dion 15 (1). Defendant No. 3 was relying 
upon this exception and thence the circum: 
‘stances which entitled bim to avail of the 
exception must ‘be proved by himself. This 
principle is analogous to the one contemplated 
iby Section 105 of the Evidence Act. 

. (Para 38) 

Moreover, the provisions of Section 106 of 
the Evidence Act give rise tọ the same posi- 
sion. After all, the exact date of the sub- 
tenancy was a fact which could be within the 
exclusive knowledge of defendant No. 3 
only. From ‘the very nature of things the 
Plaintiff could have no ‘knowledge about the 
date of inception of sub-tenancy. The onus 
of proving the date of the sub-tenancy must, 
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‘therefore, lie: upon: defendant No: > only. > 
"oe (Pra : 39) 

Similar conclusion: could be-arzived: at also 
by relying upom Sectiom TOZ. of the Evidence 
Act. 
alleged subletting. by one im favour of defen 
dant No. 3 whe had admitted: subletting, ‘but 
had. contended! that the subletting. was: done 
before 21-5-f959. Now applying the test 
under Section, 102: regarding the: omus: by as- 
suming that no. evidence: was lef by either 
side, defendant No: 3’s- case that. sub-tenancy. 
took place before 21-5+1959 could be deem- 
ed to have gone: urtproved.. Moreover; he 
was claiming. a legal right regarding valid 
sub-tenancy in respect of the: suit: premises.. 
That legal right cam exist. only if bis sub- 
tenancy originated: before 21-5-1959. It is, 
therefore, difficult for him to: escape: the omus: 
of proving his legal: right. (Para 39); 


(D) Constitution of India, Art: 227 — Ap . 


preciation. of evidence — Substantial’ portion 
of evidence relied: upon by Courts helow 
found to be inadmissible — Interference by: 
High Court under Art. 227. 

‘If a substantial portion. of. the evidence. 
which is- relied. upon. by the Courts below is. 
found to. be inadmissible or of no. evidentiary 
value, it would be open for. ‘the High Court. 
even in its jurisdiction under Article 227 to 
have a second’ look at the finding arrived: at 
by the Courts below even though there was. 
some other small evidence, which went to 
support the ultimate finding. This is so be 
cause in suck a case it could not be: said thati 
the lower, Court: could: have: arrived at the: 
same conclusion on 
quantity of evidence.. 
Cases. Referred: 
AIR £964 SC 1344: 
AIR 1952 Assam 92 : K 
AIR 1919 Mad’ 758 (2)-: 35 Mad EJ lr: 


- (Para. 43): 
Chronological Paras: 


AIR 1914 Nag 44 - 233 
(1912) FER-38: Mad 160 . o 3E 

M. A. Rane, in-Spl. €C. A. No. 537/75 and 
M. N. More im C.. R. A. No. 62/75, for Peti- 
tioners; A. €. Agarwal. i/b: Bachubhai Munia: 
aud Co: (for No. tyin eh C. A.. No.. 537/75 
and. M: A. Rane in C. R. A. Mo: 62/75, for. 
Respondents: 5 

ORDER :— These iee. petitions ‘arise ‘out: 
of the judgment of the: Bench: of the: Court: 
of Small Causes. in Appeal. No: 343: of 1973: 
and Appeal No: 316 of 1973: - These two 
appeals in their turn arose out of the R: A. Ki 
Suit No. 510/4297" of: 1963 filed: ‘by: the-Truse 
tees of the. Lotus. Frust, Bombay.. The suit’ 
was filed by the Trust for. eviction of the 
various: defendants, The suit was- decreed? by: 


the basis: of - limited’ 


4T: 
35° $ 
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In the instant case: the: plaintiffs had - 


- 
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the trial. Court. against all the relevant. defen- 
dants.. - Appeali No. 316- of 1973 was,- there- 
fore;.: filed: by the original defendant: No: 2: 
and Appeal No, 343 of 1973 is filed: by the 
original defendant No: 3.. The appeal. of: 
original defendant: No. Z: was’. dismissed by: 
the Bench of the Small: Causes Court (here 
inafter, the-‘Bench’); whereas Appeal No: 3437 
of t973- was allowed’ by the Bench. Hence. 


“Spl. C. A. No: 537 of 1975 has beem filed: 


by: the Trust: against the: decree: in Appeal 
No. 343 of 1973; whereas Civil Revision: Ap- 
plication: No.. 62 of 1975 has been: filed. by 


` the original defendant No. 2 against the ae 


cree in. Appeal: No. 316 of 1963. 


.2. The: facts’ out of which the: present pro. 
ceedings arose may- be briefly stated as 
under :— 


(i): Lotus: Trust is.a Public. Charitable Trust 
under the relevant. statute. The Trust is the 
owner. of Lotus House at Marine Lines, For 
the sake of convenience the premises in dis- 
pute are > hereinafter referred to as the ‘suit 
premises’, which- consist of the portion of 


_ ground floor, the entire’ first floor and‘ two 


garages. 


(ii) By a registered. lease-deed dated. 30th. 
July,. .1958- the Lotus, Trust. (hereinafter, the 
‘plaintiffs’) leased the premises to M/s. Cathay 
Theatres Pvt. Ltd: hereinafter,’ ‘defendant: 
No. 1’). The period for the léase was ten 
years. The lease was. to. take. effect fron 1st 
July, 1958: The rent agreed for month. was 
Rs. 2,550/-. Clause (m) of, the. said lease 
deed; is somewhat significant. By tHe said’ 
clause. (m) it ig provided that the tenant-de- 
fendant shall not sublet, relet or give on 
leave and licence. the suit premises. without 
the previous. consent. òf the landlords. 


Gii) Om. 18th, June, -1963- the: plaintiffs: 
served: upon. defendant No. 1 a. notice inform: 
ing: that defendant: No. 1:.had: committed 
breach: of the -conditions. of. the. tenancy. inter 
alia- contained: in the said Clause (m): of. the. 
lease-deed,. in that; they had unlawfully: sub- 
let: a portiom of. the suit: premises to: M/s: 
Hirachand: & Co. (hereinafter, defendant. 
No: 2). By: the. said: notice defendant No: 1 
was, therefore; called: upon to remedy the- 
said breach: and: it was: stated. in the said 
notice that: in default’ the: plaintiffs would 
exercise: their: option of- forfeiting the: lease - 
and or re-entering, the. suit premises, 

(iv)- There was-no' reply whatsoever: to. the 
said: notice: and, hence’ a reminder” dated! 
10-8-1963 was sent: by the plaintiffs. ti the 
said’ reminder’ it was specifically. ‘mentioned: 
that if the bredch:.was’ not remediedi before 
17th August;. 1963}. the plaintiffs would re- 
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enter the premises on 17th August, 1963. 
This reminder also drew blank. It is con- 
tended that on 17th August, 1963 an attempt 
was made on behalf of the plaintiffs to re- 
enter the suit premises but they were ob- 
structed. Hence, .on 21-8-1963 a further 
notice was sent by the plaintiffs to defendant 
No. 1 and on 11-9-1963 the present suit was 
filed for eviction of defendant No. 1 on the 
ground of violation of the said Clause (m) 
of the lease-deed, read with Section 13 (1) 
(e) and Section 15 of the Bombay Rents, 
Hotel and Lodging House’ Rates (Control) 
Act, 1947 (hereinafter, the ‘Rent Act’), 

3. Initially defendant No. 1 M/s. Cathay 
Theatres Pvt. Ltd. were the sole defendants 
in the said suit. They filed 
statement on 11-3-1964. Their written state- 
ment is delightfully laconic. They did not 
deny subletting as such. At least there is no 


specific or unequivocal denial of subletting — 


as.such. What they_ have stated by way of 
denial is as follows :— 


“These defendants deny that in breach of 
the covenant the defendants have either 
sublet, relet and/or give on leave and licence 
the demised premises without obtaining any 
written consent of the plaintiffs as alleged.” 

4. However, on 11-5-1965 defendant No. 1 
surrendered . their rights under the lease in 
favour of the plaintiffs. The deed of sur- 
“render was executed in that behalf. It is 
common ground that the deed was filed by 
the plaintiffs in the trial Court. Thereafter 
on 24-8-1965 the plaintiffs amended tho 
plaint by which amendment defendants Nos. 
2 to 6 were added as party defendants to the 
suit. By the said amendment the plaintiffs 
contended that defendants Nos. 2 and 3 were 
unlawfully inducted on the suit premises by 
the first defendants as unlawful sub-tenants 
of parts thereof. The plaintiffs, therefore, 
contended that they were entitled to a de- 
cree for eviction against all the said contest- 
ing defendants. It may be mentioned here 
that defendants Nos. 2 and 3 are the real 
contesting defendants. The other defendants,’ 
viz. defendants Nos. 4 to 6, have been im- 
pleaded because they were servants or agents 
of defendants No. 2 or defendant No. 3. 

4-A. Defendant No. 2 filed their written 
statement and raised various contentions by 
way of defence to the suit for eviction. The 
only defence relevant for the purpose of this 
judgment, however, is the one that part of 
the premises were sublet to them by defen- 
dant No. 1, but that the sub-letting had taken 
place before 21-5-1959 and not after that 
date. Evidently, therefore, the defendants’ 
contention was that though they were un- 
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lawful sub-tenanis inducted on the suit pre- 
mises before 21-5-1959, they were protected 
by virtue of the amendment of the Rent Act 
which came into force with effect from 21st 
May, 1959. Similar written statement was 
filed by defendant No. 3 also. It was also 
contended by defendants Nos. 2 and 3 that 
the plaintiffs had waived their right under 
the said Clause {m) of the lease-deed. The 
contention was that the sub-letting had taken 
place in good time before 21st May, 1959 
and that the plaintiffs were aware of the 
subletting all these days till notice dated 
18-7-1963 was served by the plaintiffs upon 
defendant No. 1 and even thereafter till the 
date of the filing of the suit on 11-9-1963. 
Such action, or rather the want of action 
on the part of the plaintiffs, contended the 
defendants, must be construed as waiver on 
their part of their rights, if any, arising out 
of the said forfeiture clause, - 


5. On these pleadings issues were framed 
by the learned trial Judge on 4-3-1968. 
Relevant issues are issues Nos. 13 and 16. 
They are as under :— 


“13. Whether defendant No. 1 unlawfully 
sublet or relet or created leave and licence 
in respect of premises in suit as alleged in 
para No. 10 of the plaint thereafter? - 


16. Whether defendants Nos. 2 and 3 are 
lawful sub-tenants of the defendant No. 1 
and if so, whether they are protected under 
Bombay Rent Act?” 


I am told by both the learned ‘Advocates 
that the issues were recast -in the year 1970; 
but it is common ground that nothing turns 
upon the fact of recasting. It is further 
common ground that on 1-4-1971 an order 
was passed by the trial Court casting the 
onus regarding issue No. 16 upon defendanis 
Nos. 2 and 3. A revision application was . 
filed by both the defendants to a Bench of 

the Court of Small Causes. It is common 

ground that the Revision Application -was 

dismissed by the said Bench. 

- 6. Thereafter the trial of the suit started 

and evidence was led by the parties. _ In 

support of their contention that they have 

been inducted. on the premises before 21-5- 

1959 as sub-tenants, defendant No. 3 exam- 

ined their servant. one: Tarachand. Said 

Tarachand admitted that he came to the 

employment of defendant No, 3 in the year 

1961. However, he tried to depose to cer- 

tain facts ‘of some anterior dates. He also 

produced a ledger. in which- certain entries 

were allegedly made showing that defendant 

No. 3 had become liable to pay compensa- - 
tion to defendant No. 1 not only in the 


a 


serg 
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month of July ‘and August, 1958 - but - also 
for a part of ‘the month of June, 1958: He 


also produced certain bills issued by defen- 
dant No: 1 alleging that they were’ bills re- 


garding ‘the compensation ‘payable by defen- 


dant No. 3 to defendant No. 1 for occupa- 
tion of the suit premises as sub-tenant from 
June, 1958 onwards. No other evidence 
was led by defendant No. 3 in support of 
their case of sub-tenancy having been 
brought -about on a date prior to 2ist hime 
1959, 


7. On 19-1-1973 the trial Court ‘gave 
judgment in the said suit. The contentions 
of defendants Nos. 2 and 3° were wholly re- 
jected by. the learned Judge. He held that 
Tarachand could have no personal knowledge 
regarding the nature of rights of defendant 
No. 3 vis-a-vis defendant No. 1 at the rel- 
evant time, that is to say, before 21st May, 
1959. He also held that the entries made 
in the so-called ledger were ‘no evidence at 


all in the eyes of law or it had no evidentiary - 


decreed 
against 


' value whatsoever. ` He,. therefore, 
the plaintiffs entire suit with- costs 
defendants Nos: .2. and 3. 

8. As -stated above, Appeal No. 316- of 
1973 :was filed by defendant No. 2 Hirachand 

and Sons against the said decree, whereas 
Appeal No. 343 of 1973 was filed by defen- 
dant No. 3 Mirabelle Hotel against the ‘said 
judgment. The appeals were disposed’ of by 
the Bench by their judgmenti dated 31st Oct., 


1974. So. far as Appeal. No. 316 of 1963. 


was concerned, it was -dismissed by the said 
Bench and thus the decree passed by the' trial 
Court was confirmed by the- Bench. So- far 
as the appeal filed by Mirabelle Hotel, de- 
fendant No. 3 (Appeal No. 343 of 1973) was 


concerned, the Bench disagreed with the in- . 
ferences drawn: by and the conclusions arrived ` 


at by the trial Court. The-appellate Court 
no doubt noted that witness Tarachand, - the 
only witness for defendant No. 3, had come 
into the service of defendant No. 3 as late 
as in the, year 1960. However, the Court 
held that the said Tarachand could have and 
did have personal knowledge regarding the 
nature of defendant No. 3’s right in the suit 
premises, which had allegedly shaped in - the 
year 1958. The bench, therefore, held that 
-the evidence of the said witness Tarachand 
could not be said to be of merely hearsay 
character, The Bench further held 
though the evidence of witness Tarachand 
was interested evidence and that the same 


could not be relied upon without sufficient . 


corroboration. by some other reliable evi- 
dence. the Bench was of the view that. -the 
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ducéd ‘by witness Tarachand. could be legi- 
timately “iised for corroboration of the evi- 
dence of-the said witness Tarachand. Ac- 
cording to the Bench, the said bills and the 
ledger entries disclosed that defendant No. 3 
were in the occupation of the portion of the 
suit premises right from the month of June 
1958. The Bench further held that the evi- 
dence of Tarachand was fully and suffi- 
ciently corroborated by the said documentary 
evidence. -The Bench, therefore, proceeded 
to negative the trial Court’s finding and held 
that defendant No. 3 had been inducted on 
the particular portion of the suit premises 
since a date prior to 21st May, 1959. In 
this view of things the Bench was of the 
view that.no decree could be passed against 
defendant No. 3 having regard to the amend- 
ment of the Rent Act which came into force 
with effect from 21st May, 1959. The de- 
cree passed against defendant No. 3 was, 


‘therefore, set aside by the Bench. 


9. As stated above, Spl. C. A. No. 537 of 
1975 has been filed by the original plaintiffs 
against the decree of the Bench in Appeal 
No. 343 of 1973. Rule was issued by my 
learned brother Savant, ' J. on -the said peti- 
tion on 25-2-1975. 


10. Original defendant No. 2, who was 
similarly aggrieved by the judgment. of the 
Bench also approached this Çourt for suit- 
able ‘relief. - Strangely ` enough, he chose to 
file no Special Civil Application under Arti- 


. Cle 227 .of the Constitution of India but 


chose to file or was advised to file a Civil 
Revision Application under Section 115 of the 
Code of Civil Procedure. The revision ap- 
plication was filed on 10-2-1975. Rule was 
issued, thereon by Vaidya, J. on 11-2-1975. 
Mr. M. N. Morje appeared for the petitioner 
at the time of the Rule. As will be pre- 
sently pointed out, I waited for Mr. Morje 
to explain to me the reasons which persuad- 
ed him to file a Revision Application only 
under Section 115 of the Code of Civil Pro- 
cedure instead of Special Civil Application 
under Article 227 of the Constitution. I, 
however, did not have the benefit of his as- 
sistance’ in this behalf for my enlightenment 
because Mr. Morje -has ‘chosen to remain 
absent on’ each occasion when the petition 
came up for final hearing and even though 
the petition was heard before me for the last 
two days I could not have the benefit of any 
assistance from him in this: behalf. 


11. It may -be mentioned here that “the 


petition-had reached hearing at various times 
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before the various Courts. I am told at the 
Bar that suggestions were made. for amicable 
settlement but ultimately no settlement could 
take place and the Spl, C. A. No. 537 of 1975 
was finally argued before me fully by the 
learned Counsel: for both the sides... As 
stated above, I had no benefit of any assist- 
ance from any Counsel’ for the decision `of 
Civil -Revision- Application No. 62 of 1975. 


` i2. Mr. Rane, appearing for the plaintiffs, 
‘has contended that the finding _ recorded by 
the lower: Court” regarding the sub-letting by 
defendant: No. 1 in favour of defendant 
No. 3 in respect of a portion of the- suit pre- 
mises on a date prior to 21-5-1959 is-a per- 
verse finding in that, it is supported by ` nò 
Jegal evidence at-all. In this connection Mr. 
Rane has ‘invited my attention to the un- 
equivocal observations -of the lower Court in 
_para. 19 of its judgment. “The lower’ Court 
has observed that Tarachand was not in‘ the 
employment of defendant No. 3 before the 
year 1956. Till the year 1960 he was: ad- 
mittedly in. 
Cotton Co. belonging to Jalan Group of -In- 
dustries. ‘The lower Court. further observed 
that the majority shares of: defendant..No. 3 
company were purchased. by Jalan Group of 
Industries in the year 1960. In this context 
the lower Court observed as follows : 
` “Tf so, it is certain that ‘someone must ‘haye 
‘taken part ‘in the’ negotiations - that were 
carried on prior to’ the’ purchase’ of the sharés, 
and when Tarachand says thatit was’ he who 
did’ it, it is. ‘not improbable. ' The fact, how- 
ever, remains that’ as ‘le is- a’ representative 
of the appellants;* his evidence’ is naturally 
interested, and “cannot bé believed unless: it 
is corroborated by other reliable evidence.” 
In fact the lower Court has observed: in the 
‘concluding Portion of “paragraph 19 at "the 
judgment as follows : — 

“What is necessary is, as observed by us 
earlier, to see whether this oral ‘evidence is 
corroborated by. any independent and reliable 
evidence.” ` 
Relying upon. those- observations ‘ina state- 
ments, Mr. Rane forcefully contends that 
even according to the lower., Court the., eyi- 
dence of Tarachand, was „by: “itself not found 
by. the lower Court to be. sufficient at all. 
Mr.: Rane, pointed out. that. the corroboration 
to the interested evidence of “Tarachand is 
found. by- the lower Court. in the. -ledger 
entries, Ex. 4, and the bills at EX.. 3... Mr. 
Rane says that the.lower. Court has. fallen in 
a two-fold error by adopting this kind of 
reasoning. He ‘says that in the. first place 
the evidence of Tarachand: must.be discard- 
ed in toto as a wholly hearsay piece of evi- 
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dence. He contends that it is.not only un- 
reliable: évidence but wholly _ inadmissible 
piece of evidence. Secondly, he contends 
that even assuming that the evidence of the 
said witness Tarachand was admissible in evi- 
dence still on the lower Court's own finding 
it could. not be accepted without corrobora- 
tion by other independent reliable evidence, 
Mr. Rane says that. the so called. ledger, Exhi- 
bit 4, and -the -so called bills, Ex. 3;are sham ` 
and bogus documents „and no .Court- could 
ever come to the conclusion that they ‘could. 


- be serviceable as, reliable corroborative pieces 


of evidence. The entire evidence of Tarachand 
including “the evidence of the ‘documents 
produced by him,.contends Mr. Rane, is.no 
evidence at all. There being no other evi~ 
dence to support, the plea of defendant No. 3 
that they were inducted on the particular por- 
tion of. the suit premises before 21-5-1959, 
the entire claim of defendant No. 3 regard- 
ing protection. of the Rent Act, contends Mr. 
Rane, ‘must fail. . 


' 13.‘ Mr. Rane also invited my ittention to 
the fact that the evidence’: led by. defendant 
No, 3, taken at its highest, may- perhaps 
mean. ‘that defendant No. t had allowed ‘de- 
fendant No. 3 to occupy a portion of- the 
suit. premises .on- the basis of. leave and 
licënce; there. was, however,i. nol evidence. 
about ‘exclusive possession having’ been given . 
by defendant: No. +1 to .defendant. No. 3. of 
any portion of. the. suit premises.:- This means 
that in any ‘event’ no..sub-tenancy was -intend- 
ed-to.be created ‘by:.defendant No: t in favour 
of:’defendant No, 3:at any. time before 21-5- 


“1959. Moreover, without admitting «the: pos- 


‘session of defendant No. 3:of the suit pre- 
mises at any time’: prior to 21-5-1959, Mr. 
Rane..contends that if both the ‘inferences 
were -possible regarding: the ‘nature of pos- 
session .of defendant No. 3 at the said time, 
possession... of ia licensee: or possession. of a > 
‘sub-tenant, ‘the onus in this ‘behalf; contends 


Mi. ‘Rane,. was exclusively upon: defendant . - 


No. 3., They :havei-not discharged the said 
onus. in the ‘slightest ` possible manner. In 
this connection Mr. Rane also. contends that 
‘before 21-5-1959 sub-tenancy was completely 
prohibited: ‘by the 'statute.. But’.even ‘apart 
from ‘the statutory!;prohibition, there’‘was the - 
emphatic’ prohibition’ incorporated :in. CI, (m) 
of the lease-deed dated 30-7-1958" Mr. Rane, - 
therefore, contends that’ it is inconceivable 
that defendant. No. t- who had covénanied in 
CL (m) of the lease-deed on 30th July, 1958 
not ‘to. sublet:‘any. portion of the suit pre- 


‘mises to-anyone else without the written per- 


mission of ‘the plaintiffs, would induct any 
person on a -portion of the suit. premises as 
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sub-lessee and that too just at the time when 
the lease was being executed. -Taking into 


account the statutory and contractual prohibi-- 
tion, contends „Mr. Rane, an intendment on ` 


the part. of defendant No. 1 to create’a sub- 
lease at the exact time of the lease would 
have to be ruled ont. 


14. In this connection Mr. Rane invited 


my attention to the observations made by the - 


lower Court in the concluding portion of 


paragraph 23 of the judgment in Which it 
has been observed that the plaintiffs had not 


made out a case that defendant No. 3 were 
not in exclusive possession of the premises 
and that no evidence has’ been led- by them 
on this point. Mr. Rane contends that the 
onus of proof was upon defendant No. 3. It 


was so put upon defendant No. 3 by the ` 


Court itself and the decision of the Court in 
that behalf was even affirmed by the Bench. 
In these circumstances, contends Mr, Rane, 
this approach of the lower Court is mani- 
festly and basically erroneous.’ 


15. To my mind, these contentions of Mr. 
Rane regarding basic error pertaining to onus 
of proof are not without force. However, I 
think that it will be better to decide the pre- 
sent petition on the main point urged by 
Mr. Rane. I make it clear that I express no 
opinion on this point of onus raised by 
Mr. Rane. 


16. Coming to the main point urged by 


Mr. Rane, however, I do find that there is 
not only considerable force in the argument 
advanced by him, but to my mind the point 
appears to be unanswerable. In this connec- 


tion Mr. Rane has taken me painstakingly’ 


through the judgments of both the Courts 
below as also through the evidence of Tara- 


chand and the said two documents, Bills and 


Ledger entries, Exs. 3 and 4, relied upon by 
the lower Court: Having had a look at the 
said evidence, conclusion: is inescapable that 
the so-called reliable piece of evidence, which 
found favour with the trial Court as cor- 
roborative piece of evidence, is no legal evi- 
dence at all, or at any rate it is-a piece of 


evidence which is -wholly devoid of any evi- 
This evidence needs to be` 


dentiary ‘value. ` 


discarded in toto. I will examine this: evi- 


dence presently, but before that-I must refer 


to the submissions made by Mr. Rane re- 
garding the hearsay character of ‘the evidence 
of the said witness Tarachand.: Mr. Rane 
contended that‘if the evidence of Tarachand 
was itself discarded no amount of corrobora- 
tion of that. piece of evidence would be of 
any avail for defendant No. 3, even assum- 
ing that the said corroborative piece of evi- 
dence was ‘evidence’ in the eyes of law. In 
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this view of: things Mr. Rane took me care- 
fully through the evidence of Tarachand. 
17. In his evidence Tarachand has admit- 
ted that he was not in the’ employment of 
defendant No. 3 Company’ till the year 1960. 
But he contends that the portion of the suit 
premises ‘was given to defendant No. 3’ in 
the year 1958. Mr. Rane also invited my at- 
tention to the subsequent portion of the short- 
the, said witness Tarachand. 


“Since then they were in our possession 
till we have given them to our conductor.” 
It'is noteworthy that defendants Nos. 4 to 6 
are the licensees of defendant No. 2 and/or 


‘defendant No. 3. It is. nobody’s case that 


they were the sub-tenants of defendant No. 3. 
Mr. Rane, therefore, invites my attention to 
the significance of the word ‘given’ used by 
the witness. In the subsequent part of the 
examination-in-chief, which incidentally is 
very short one, the witness has only produced 


_ the so-called bills, and the so-called ledger. 


The witness has deposed nothing regarding 
the circumstances in which the bills were 
written. He has not even stated as to whe- 
ther be had personal knowledge about the 
bills as such. Similar is the case of the so- 
called ledger. He has just produced the bills 
and-the ledger of the year 1958 and. when 
the plaintiffs consented to both the said docu- 
ments being exhibited, the bills were exhibited 
at Ex. 3 (Collectively) and the ledger for the 
year 1958-59 at Ex. 4. As regards the ledger 
entry, the witness has made a significant de- 
position. He has stated that the ledger 
entries ‘are’ made from the bills and not 
very (?) cash books and that they were ad- 
justment entries. The exact words of this 
witness in -this behalf may be set out. They 
are as follows: 

“Ledger entries are made from the bills 

ard not from cash. book and these are ad- 
justment entries as we had other dealings 
with Habib Hussein.” (emphasis supplied.) 
In the cross-examination the witness admit- 
ted that the Jalan Group of Industries had 
majority of shares in defendant No. 3, i.e. 
Mirabelle Hotel, since 1960 only. He admit- 
ted that ‘before 1960 he was working with 
Prakash Cotton Mills. He has further stated 
that before 1960 Habib- Hussein was manag- 
ing hotel Mirabelle and that he used to go 
to Habib Hussein. He has admitted that 
prior to 1960 he was not concerned with the 
payment of bills or writing of account of 
hotel Mirabelle, defendant No. 3, but he has 
made significant addition as follows :— 

“As I was negotiating to hold the shares 
I am aware of the circumstances in which 
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defendant No. 3 came to occupy the pre- 
mises.” 

Since what time and as regards what terms 
the witness was negotiating are all matters 
about which the witness has been significantly 
reticent. Later on he has stated as under :— 


“The defendant’ No. 1 became: the tenant 

of the suit premises sometime in July, 1958. 
I do not remember the date on which defen- 
dant No. 3 came to occupy the portion of 
the suit premises. It may be in July or 
August, 1958. I do not know whether re- 
solutions were passed by both the Companies 
to permit defendant No. 3 to occupy portion 
of the suit premises.” 
The witness has produced bills at Ex. 3. The 
bill for the period August 1958 purported to 
show that some compensation was being 
paid by defendant No. 3 to defendant No. 1. 
The amount of compensation for that period 
from July 1958 is Rs. 714/- per month; but 
strangely enough the compensation for the 
month of June is also charged. There is 
zome significant erasure at the relevant place 
on the bill in question which is dated 2nd 
August, 1958 and the word part is over- 
written by way of correction. The amount 
shown is Rs. 307/- for part of June 1958. In 
the written statement defendant No. 3 has 
stated that the monthly rent paid by them to 
defendant No. 1’ was Rs. 330/-. However, we 
find from the so-called bilis for the period 
till May 1959 that the amount charged as 
compensation was Rs. 714/- per month. 
From June'1959 we find that the amount 
charged is Rs. 733.50. At that time there is 
a retrospective increase in the monthly rent 
at the rate of Rs. 39/- per month and there 
is a bill issued for Rs. 733/- for the month 
of June 1959 and Rs. 39/- for the increase 
in the month of April and May 1959. There- 
after for the month of July 1959 the amount 
purports to have been charged at Rs. 733.50. 
For August 1959 the amount charged as com- 
pensation is Rs. 322.50 and this position con- 
tinues till November 1962. From December 
1962 the amount is charged at the rate of 
-Rs. 328/- per month. A bill for the month 
of February 1963 is produced where it is 
shown that the amount charged is Rs. 328/- 
per month, 

18. It is stated above that as per the wit- 
ness the Ledger entries were made not from 
any journal or from any day book or from 
any cash book or from Rojmel as such -but 
that they were made directly from the bills. 


Whe witness was confronted with the entries- 


fn the relevant portion of the ledger. The 


relevant page àf the ledger shows. that ‘com-.” 


pensation- account is ‘opened. It is opened at 
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page 37-A of the ledger, rather’ ‘significant 
fact, the significance of which will be discus= 


sed by me presently. In the ledger it is. 
shown that from the month of September 


1958 the compensation was mentioned to be 
Rs. 
May 1959. In June 1959, all of a sudden, 
the compensation is shown to be Rs. 772.50. 
The witness was confronted with this entry 
and he could not explain as to how it was 
that the monthly compensation came to 
Rs. 772.50 He could not explain this posi- 
tion and he wanted to refer to -the bills. 
Looking at the bills he stated that the amount 
of Rs. 735/- included the payment for the 
period of June 1958. No such reference is 
to be found in the ledger entry itself. But 
what is more significant is that the witness 
had not explained as to how defendant No. 3 
purported to pay compensation to defendant 
No, 1 for enjoyment of part of the suit pre- 
mises in the month of June 1958 when the 
lease itself was taken by defendant No. 1 
from the plaintiff with effect from ist July, 
1958. The witness had no explanation to 
give even as regards the averment in the 
written statement that the monthly rent paid 
by defendant No. 3 to defendant No. 1 was: 
Rs. 330/-. 


19. From the above mentioned KRE 
Mr. Rane contends that the lower Court 
should have held agreeing with 
Court that the evidence of this witness Tara- 


.chand was wholly hearsay evidence. The, 


witness has, admitted that rent receipts used 
to be sent to defendant No. 3 and they used 
to be signed sometimes by Habib Hussein 
and sometimes by Perin Hussein. It has 
been stated by the witness that Habib Hus- 
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714/- per month and that was so till 


the trial © 


sein is dead but it is nobody’s case that Perin — 


Hussein is also dead. He was very much alive 
at that time. If that was so, there is.no reason 
why he could not have been examined by de- 
fendant No. 3. Keeping him back and ex- 
amining witness Tarachand who could speak 
nothing about the relevant state of affairs 
prior to the year 1960 is highly objection- 
able, says Mr. Rane. Mr, Rane contends 
that in fact a piece of evidence which is 
essentially hearsay evidence is sought to` be 


given the facade of . evidence of a person : 


having personal knowledge. Mr. Rane says 


. that from the deposition of witness no Court 
could have believed that the said Tarachand’ 


could have any personal knowledge about the 
state of affairs prior to 1960.. - 


26. 


I do feel that there is substantial force — 
in the contention of Mr. Rane. Mr. Agar- , 
_.wal appearing. for defendant, No.. 3, ‘however, ; ẹ 
‘contends that all . this amounts really to ap- 
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activity in which „this Court. sitting - in its 
jurisdiction under Article 227 of the Con; 
stitution cannot indulge. 


-21. I am not quite sure that this conten- 
tion. of Mr. Agarwal is so very correct as: to 
wholly unanswerable. In view of the fact; 
however, that the petitioner is ‘entitled to 
succeed on the other point relating to. the 
evidentiary value of the so called corrobora- 
tive evidence, which is predominently ‘a 
question of law, I do not think it necessary 
to consider the question whether the evidence 
of the witness ought to be discarded as 


hearsay evidence or not. No doubt to my | 


mind Tarachand could have deposed to what- 
ever was stated to him by Habib “Hussein in 
a specific manner and not in the vague- 
manner as he has done. All the sanie, for 
my subsequent discussion I will assume that 


the evidence of Tarachand was not hearsay 


evidence and that the’ statements made by 
him relating to the state of affairs from July 
1958 were made from his personal knowledge. 

22.. Coming ‘then to the most important 
point in this petition, it is urged by Mr. Rane 
fhat even according to the learned Judges of, 
the Bench the evidence of Tarachand was 
by. itself wholly insufficient for the purpose 
of vindication of the case of defendant.No. 3 


that it was inducted on the suit premises as ` 


sub-tenant before 21st May, 1959. The por- 
tion of the judgment of the lower Courts rel- 
evant in this behalf, has been set out by me 


same that even according to the learned 
Judge the evidence of Tarachand' had to be 
corroborated by some reliable evidence.-- Mr. 
Rane contends that what the lower Court ‘con- 
strued as reliable evidence is not only wholly 
unreliable but is ‘also . wholly inadmissible 
piece of evidence. He contends that at any 
rate it is wholly devoid of any’ evidentiary 
value. For this purpose Mr. Rane invited 
my attention to the following facts: 

(a) The so called ledger is not.a book con-. 
taining accounts at all. It is only a- bundle 
of sheets which could be loosened at: any 
convenient time, any sheet could be taken 
out just for the asking and could be re- 
placed by any other. convenient sheet. It is 
not a bound. book at all. 

(b) The ledger by itself is only a secondary 
piece of evidence. Entries are always made 


first either in the Rojmel or in the cash book . 


or in the day book as the. case may be, and. 
they are posted periodically into the ledger 


subsequently. As a matter of fact it is evi- 


dent from what is produced as a ledger before 
“me that the posting has been done on. June, 
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preciation of evidence; a branch of judicial ; 
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30, .1959 at one ‘sitting, in respect of com- 
pensation which had allegedly become. pay- 
able to defendant No. 1. from July 1958 till 
30th June, 1959.. This is „evidently a secon- 


` dary piece of évidence. The primary evi- 


dence would have been the cash book, or 
the day book or the rojmel whatever was 
being maintained. As a matter of fact, de- 
fendant No, 3 had made an affidavit of docu- 
ments upon which they would rely. That 
affidavit was dated 22-11-1966. In that affi- 
davit cash book for the period 1958 to 1963 
has been referred to. The cash book, how- 
ever, was never produced before the Court. 


‘© That the. compensation account finding 
place in the so called ledger is on page 37-A. 


` The bundle of sheets produced as Ledger 
‘have an index. 


Under alphabet ‘C’ there are 
various accounts mentioned. Compensation 
account is the last account mentioned and it 
is at page 37-A., The word ‘compensation’ 
as well as page 37-A are written in ink and. 
in handwriting which are manifestly different 
from the ink and handwriting in which the 
other earlier 8. items are made. Going 
through the bundle of the various sheets cally 
ed Ledger, we find that whenever a new ac- 
count is opened it is opened on an indepen- 
dent sheet.. The-Compensation Account, how- 
ever is opened at the back of the sheet on, 
which- rent account-is written. . 


(d) In the ledger there is no cross refer- 
ence for compensation in respect of each 


. month. There is on f „only in th 
Pereinabove and ‘it ‘becomes clear from the ` z PE E 


column “Folio No.’ which refers to. G-57 and 
G-62. But to what book the reference refers _ 
ig anybody's guess. No book from which 
the cross reference could be tallied has been 
produced. . 


(e) The Compensation 4 Account shows ay 
debit entries. There is no credit entry what- 
soever. No other books of account were > 
produced. The result is that the veracity of 
none of the entries could be subjected to 


- checks and ‘cross-checks. 


(f) A bill dated 8th May, 1959 is pro- 
duced which shows that of Ist May, 1959 a 
cheque for Rs. 714/- was received on account 
That purports to be in connection with the 
monthly ` compensation itself. Strangely ~ 
enough we do not find any credit entry in 
the relevant khata in the ‘ledger produced at 
Ex. 4. This shows that what is sought to be 
proved `as Jedger entries are nothing but ` 
scribblings of amounts or items wholly: un? 
conneécted with the process of acċountirig. as 5 
such: ~ ' 8 


. Relying upon. the above circumstances- Mr. 
i ‘Rane. contends that: a 


j a 
7 
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(a) The so called ledger is not a book of 
account at all and is not’ admisible in evi- 
‘dence at ‘all. 

(b) Even if it’ is admissible ` in evidence it 
is'a sham document: and it’ has no’ eviden- 
_ tiary value” whatšoever. 


As regards the circumstance at a ábove 


, Mr. Rane’ further contends that the. so called 
ledger by itself cannot, prove any particular 
entry, it being only a “secondary piece of evi- 
dence. The. entries ina ledger only reflect 
the entries that are. made elsewhere in ledger 
initially in.books such as. the Rojmel the cash’ 
book or the day book etc. The primary ac- 
- count books, therefore, are the Rojmel,.-the 
cash book’ or the day book etc. Mr. Rane 


points out that in the so called ‘ledger’ some ` 


‘kind of book is mentioned for cross refer- 
ence in ‘the column meant for folio number. 
‘That book would have -thrown some light 
upon the state of affairs and that book could 
have been the’ primary’ evidence and that 
would be the real relevant ‘document.’ ‘In: the 
absence of such relevant ‘book, the ledger ‘is 
not admissible in evidence at all. ` Mr. Rane 
further contends that even assuming that the 
‘ledger’ .by itself was of -some evidentiary 
-yalue, the mainer in which the book is main- 
tained shows that itis not a: book of account: 
in. the real sense of that term. -In this con=: 
nection Mr. Rane’ strongly’ relies upon: ‘the 
judgment of the Nagpur High . ‘Court, in 
Mukundram v. Dayaram, AIR 1914 Nag 44. 
The ratio of the case is to. be found suff- 
ciently. .in the ‘headnele, which runs as 
follows : ; 

“An entry to be admissible in “dense: 
. under Section 34; Evidence Act, must be 
shown to be in a book, that book must be a 
book of accounts. and. that account must be 
one regularly - kept in the course of business. 

The term book may properly be taken to 
signify .ordinarily a collection of sheets’ of 
paper. bound: together with the intention that 
such binding shall be permanent and the 
papers . used collectively in one volume. 


‘A book : which merely contains . entries of. 


items. of which no account is made at any. 
time, is not a book of account for the pur- 
pose of Section 34. The-legislature did not 
intend to include in that category any re- 
cord in ‘which there. is no process of Teckon-. 
ing. 


ral accuracy of account books, if not main- 
tained, must be formally proved by the evi- 
dence of some person competent to speak to 
the facts. 

The evidential value of account ‘books will 
of course depend upon their formality and 
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: The fact of regular maintenance and. gene- 
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the checks against fraud secured by the 
method of keeping, them but that is not to 
be confused ' with admissibility. As regards 
admissibility Section 34 makes no difference 
between the cash.books and ledgers of a 
large bank, and. the day book of a house- 
keeper. The difference lies in the. Weight to 
be given: to the entries therein.” oe 


Relying. ‘upon. ‘this authority, it is ena 
by : Rane. that. what is to bė found from’ ' 
the [dager entties at „Ex. 4 is’ only some - 
enumeration of some entriés without _ any 
facility’ for’ check and cross-check, without 
there being. „any evidence that it is maintain-, 


ed in the régular course of business’ ‘and with- 


‘out ‘even being” shown that the total ‘of debit 
entries were properly balanced by the total 
of. ‘corresponding credit entries in other 
books" ‘and other accounts. Such a document 
is not a ‘book of account at’ all, ` Mr.. Rane 
contends that the learned Judges of the lower 
Court: have relied upon these entries as books 
of account with a firm belief that’ those were. 
the books of accotnt regularly maintained in 
the course of business ' and were of great: evi- 
dentiary.” value: ` This ` basic -© misconception 
Telating to maintenance ‘of books of accounts 
regularly . ‘in the course of businéss contends,- 


. Mr. ‘Rane, ” has vitiatéd: the, judgment of, he 


Bench. 


23. I do feel that . Mr. Rane’ contention 
in this behalf is unassailable. -A mere ‘look f 
at the entries in the . so called ate read 
with the index are enough to, show that, they 
could be brought ‘into existence at any ‘time: 
The - numerous characteristic features. of the 
entries are already, enumerated by me above 
while -summarising Mr. Rane’s argument.” 


What, Mr. Rane. has stated in that behalf 
could. not be denied . by Mr. ` Agarwal, ‘ap-. 
pearing for defendant No. 3, He no doubt 


vehemently questioned . the- correctness of the: 
inferences to be drawn from those facts, but 
he had no explanation as to the state of the 

so called book of accounts, viz. ledger which 
is nothing but a bundle of’ sheets separable 

conveniently, each sheet . ‘being removable at ` 
the owner's sweet pleasure: ` The ledger bears 
the hall-mark of a sham’ document on the 
face of it... The position is in no way im- 
proved by production of the so called bills 
which are produced at Ex. 3 ` (collectively). 

The bills are also a bundle of documents 
conveniently ‘collected in a file. If the bilis 
were issued from Cathay Theatres Pvt. ‘Ltd.’ 
defendant No. 1, they would perhaps have’ 
had some evidentiary value if the counter- 
foils finding place in a bound book were 
produced as evidence. Such a bound book 
of the counterfoils would contain not only : 
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and hence it could furnish intrinsic facility 
for checks and counter-checks. ; As the- posi- 
tion stands, loose bills have. been produced 
which could be brought, into existence and 
produced cheap for the dozens by defendant 
No. 3, till the year 1965. It is obvious that 
till the year 1965 when defendant No. 1 sur- 
rendered the tenancy to the plaintiffs, defen- 
dant No: 1 and defendant No.. 3 were acting 
in patent collusion with each other. Signifi- 
cantly enough the bills are produced only 
for the period till January 1963. It is. evi- 
dent that at least till that time defendants 


Nos. 1 and 3 were hand in glove with each. 


other. The kind of bills which iare produced 


at Ex. 3 (collectively) could have been fabri- 
cated by defendant No.-1 for the sake of . 


defendant No. 3 at any point of timé and 
no cross-check could have been possible. . 
24. But we find- intrinsic ‘evidence in: the 
bills themselves, which show that the bills 
could have no reference to the compensation 
that ‘was - allegedly -payable by. defendant 
No. 3 to defendant'‘\No. 1 from July 1958. 
The first bill for compensation ‘of Rs. 714/- 
is for the months:a part of June 1958, July 
1958 and August 1958. Now, it is nobody’s 
case’ that- defendant No.- 1 was inducted’ on 
the premises -bythe plaintiffs. before . 1st. -of 
July, 1958.. No such plea is. taken..in the 
written statement either by defendant: No. 1 
or defendant No. 3.:, The: lease-deed -which is 
produced in Court is dated 30th July, 1958, 
but.it states that the:lease is: effective. from 


‘Ast of. July, 1958. If at all defendant No. 3. 
was inducted by the.- plaintiffs in Jùne "1958! 


or at any ‘rate prior thereto. it is- inconceivable 
that -the lease-deed would have; mentioned 
that. the period. of lease would , commence 
from July 1958. It is, therefore, .,inconceiy- 
able that defendant No, 1 itself get- posses- 


sion of the premises before 30th July, 1958. ° 


if defendant No. 1 itself got possession of 
the premises in July 1958, it., is wholly in- 
conceivable that defendant ‘No. 3 get pos- 
session from defendant No.. 1, at a time ear- 
lier than. Ist July, | 1958., The mention. in the 
bills. that compensation was payable for the 
particular,. portion ofthe suit premises by de- 
fendant .No. 3 to defendant No. 1 in ‘the 
month of . June. 1958 is, pici palpably 
false: and misleading. - r, 


25. Moreover in the written alahan the 
contention is that, the monthly rent was 
Rs. 330/-. -In none of the bills produced. in 
evidence it is to be found that the. ‘monthly 
compensation was Rs. 330/-. Initially the 
compensation that is shown to be paid is 
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the counterfoils of bills issued to defendant . 
No. 3 but ‘also those issued to other parties 


` proof. - 
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Rs. 714/- per month. Very strangely enough 
it is reduced at-subsequent: stage. In what 
circumstances it camé to -be. reduced is any- 
body’s guess.. a 5 


26. All these facts`are an unmistakable 
pointer to the conclusion: that the so ‘called 
bills produced at Ex. 4 are brought into exist- 
ence subsequently, at some convenient time, 
long after the year 1959- For ought we 
know, there was some payment to be made 
by Hotel: Mirabelle to the défendant No. 1. 
The description of the amount is changed by 
fabricating new bills and by describing the 
amount as compensation for the use and oc- 
cupation of a part of the suit premises.“ The 
manner in which the bills are produced does 
indicate that such a thing could be dome at 
any time by defendant No. 1. The stake for 
defendant No. 1 was very high. By virtue 
of subletting done in- favour of defendant 
No. 3 ‘after 21-5-1959, defendant No. I was 
likely to lose the entire premises which were 
the subject-matter of. lease-deed dated 30th 
July, 1958.’ The" interests of defendant No. 3 
and defendant No.'1 were, ‘therefore; identi- 
cal. The bills could as well’ have been 
brought into existence in order to subserve 
their common interest. In any event there 
is nothing in the books of account ‘produced 
before ` the Court’ which supplies checks and 
counter-checks fòr verification of the genuine- 
ness or veracity ‘of the: bills sought fo be 
relied upon by'defendant-No. 3. Both the 
documents, the ledger and the bills are, there- 
fore, of no legal value or of evidentiary value 
in the ‘context of the. ‘provisions of Section” 34 

of the: Evidence Act! $ > ; 


2.. I also find no difficulty in agreeing 
with. Mr. Rane that ‘the ledger which is 
sought to” be produced and relied upon is not 
a book. of ‘account in the real sense of thé 
term as. contemplated -by “Section 34 ‘of the 
Evidence Act. In order. „that a document 
could be relied upon as a book of account, 
it must have, the characteristic of being’ fool- 
-A bundle of sheets detachable and 
replaceable ; vat a moment’s ‘Pleasure can 
hardly be. ‘characterised ` as a book of ac- 


‘count, Moreover what Section 34. of the 


Evidence. Act, demands is a ‘book óf account 
regularly ‘maintained in the course’ of busi- 
ness. A ledger by. itself could not be a book 
of. account of the “character contemplated by 
the said Section 34. “Even assuming that the 
book of ‘account ‘produced | was a duly bound 
book of, account, | unless the other books’ for 
checks and  cross-checks. were’ made available 
and .unless ‘the primary, books of account are 
produced, the ledger by itself could have no 


evidentiary value.. But taken this fact in 
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` duced by defendant No. 3 in the Court is a 


{bundle of sheets and nothing else, 
called book .of account loses all its eviden- 


the so 


tiary value. It loses its evidentiary value on 
both the counts. Firstly, on’ account of the 
fact that it is not a book of account at all 


and secondly, on account of the fact that it 


is a sham document. I, therefore, agree with 
Mr. Rane and hold that what is relied upon 
by the lower Court as corroborative piece of 


` evidence cannot be characterised even as a 


` piece of legal evidence. 


In any event, to my 
mind, the evidentiary value of the same is 


“nil. If this is the position, it can hardly be 


argued that the oral evidence of Tarachand 
has been corroborated by any legal evidence 
at all, let alone by any reliable evidence. 1 
must reiterate that even according to the 
learned Judges of the lower Court, if the 
evidence of Tarachand was not corroborated, 
the lower Court would not have interfered 
with the finding arrived at by the trial Court. 


-I find that as a matter of fact what is sought 


to be relied upon by the lower Court as cor- 
roborative piece of evidence is no piece of 
evidence at all. If this is so, the finding re- 


. corded by the trial Court is unimpeachable. 


I, therefore, have no hesitation in coming to 
the conclusion that the finding recorded by 


-the lower Court in this behalf is supported 
. by no evidence. 
- Court in that behalf must, therefore, be set 


The judgment of the lower 


aside. S 

_.28. Mr. Agarwal, the learned Counsel for 
‘the defendant No. 3, however, raised the 
following contentions before me in defence 
of the judgment of the lower Court. Firstly, 
he contended that the question was really 
one of appreciation of evidence. He: says 
that the lower Court has in fact believed 
witness Tarachand. He says that there was 
evidence on record by virtue of which ‘the 
Court could have either believed or dis- 
believed the said witness. If the lower Court 
has proceeded to believe the witness, the find- 
ing is essentially one of fact and hence this 
Court sitting in its writ jurisdiction will not 
‘be justified in interfering with the finding. 
Secondly, Mr. Agarwal contends that both 
the two exhibits, viz, the bills, Ex. 3 (col- 
lectively) and the ledger, entries Ex. 4, Have 
gone in evidence by consent. He says that 
once a document has gone in consent the 
contents of the document must be deemed fo 
have been admitted, and if the contents are 


- admitted, it would not lie jn the mouth of 


the plaintiffs to contend now. that the docu- 
mentary evidence by the said entries is not 
true. 
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conjunction with the fact that what is pro- 


_an admission as regards: 


"Thirdly, ` Mr. Agarwal ‘submits ` that 
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there was no suggestion put to witness Tara- 
chand that the documents were fabricated - 
documents. He, therefore, contends that itis 
not open for the plaintiffs now to contend 
that the entriés were not admissible in evi- 
dence for any reason. Fourthly, it is the 
contentién of Mr. Agarwal that the onus of 
proof was wrongly placed by the lower 
Courts upon defendant No. 3 to prove that 
defendant No. 3 was inducted on the suit 
premises by defendant No. 1 after 21-5-1959. 
Lastly, it is the contention of Mr. Agarwal, 
which is really the quintessence of his con- . 
tention, that the question sought to be 
agitated by the petitioners before me is really 
one of appreciation of evidence, .is in fact 
something which is really a finding of fact, 
pure and simple and that this Court has no 
jurisdiction to tinker with the said finding in 


-its jurisdiction under Article 227 of the Cod- 


stitution. 


- 29. Coming to the first contention of Mr. 
Agarwal, what he contends is that witness 
Tarachand in fact had personal knowledge 
about the relevant facts. He says that there 
is evidence in that behalf which is to be 
found in the depositions of the said witness 
and that part of the evidence in fact has 
been believed by the lower Court. He says 
that the witness is really speaking believed .by 
the learned Judges of the lower Court but it 
was just- by way of abundant caution that 
they looked around for further corroboration. 

30. Now, to my mind, this contention is 
unacceptable on the face. of it. The learned 
Judges of the lower Court have stated in so 
many words that they could not rely upon 
the uncorroborated testimony of -the said 
witness Tarachand and: the portion of the 


judgment in that behalf has been quoted by 


me hereinabove. This contention must, there- 
fore, be rejected as being wholly. devoid af 
any substance. . 

31. Coming to the second limb òf Mr. 
Agarwal’s argument I must consider the effect 
of the fact that the two exhibits, viz, the 
bills, Ex. 3 (collectively) and the ledger 


entries Ex. 4, have gone in evidence by con- 
sent. 


It is the contention of Mr. Agarwal 
that the act of the plaintiffs in allowing the 
documents to go on ‘record by consent spells 
(a) the’ proof’ of 
the document, (b) the contents of the_ docu- 
ment, and (c) the evidentiary value of the 
document. ` ` 

32. Mr. Agarwal ‘argues that a; contrary 
view would result in defendant No. 3 being 
subjected and cxposed to unwarranted and 
‘unjustified handicap. He says that because 
the décuments Exs.-3 and 4, were allowed to 
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go in evidence by consent. defendant No. 3 
:did not think it necessary to produce the 
-otber documents which would have gone. to 
support-the said two documents exhibited in 
evidence. By resorting to this process, con- 
tends Mr. Agarwal, the plaintiffs have in- 
capacitated defendant No. 3 from -producing 
the other evidence.. 


33. Now, we have to consider the legal 
effect of documents going in evidence by 
consent. When a‘document is to be proved 
and relied upon in evidence, there are three 
aspects to be considered by the Court, viz. 
(i) the proof of the execution of the docu- 
ment, (ii) proof of the contents of the docu- 
ment, and (iii) the evidentiary value of the 
document as a whole. When the plaintiffs 

consented to the document being exhibited, 
‘tall that can be imputed to him of having 
admitted is the proof of the execution. In 
the instant case, I am even prepared to as- 
sume that the contents of the documents are 
admitted. I will analyse this position further. 
Supposing the plaintiffs had not consented to 
the exhibition of the said two documents, 


‘what was it that defendant No. 3 would have ` 


been required to bring on record? He 
would have been required to examine the 
person who had written the said accounts 
and signed the said bills. Now, so far. as 
the bills were concerned they were signed 
by Habib Hussein. Habib Hussein is dead. 
This means that some secondary evidence 
would have been required to be given as re- 
gards the signature of Habib Hussein. In 
the instant case the signature of Habib Hus- 
. sein could be proved by Tarachand himself. 
But, -likewise, any other person. who could 
identify the signature of Habib Hussein, but 
was wholly unacquainted with any relevant 
facts. of the case, could have. proved it and 
that much would be enough for the, docu- 
ment going on record, ` Nothing: could be 
elicited from such witness, in cross-examina- 
tion as regards the: ‘contents of the documents. 
‘Can such document by itself have ‘any evi- 
dentiary value merely because it has gone on 
‘Tecord as an exhibit? Could the document 
have evidentiary value merely because the 
fact that its execution is proved, even though 
the document was, sham on the face of it? 
. In other words, does the proof of its execu- 
tion invest the document with any probative 
-.Jor evidentiary value if otherwise it has none? 
The answer to these questions must be in 
the’ negative, A` proof of a document is 
z something which is independent from the 
evidentiary value of the document. - 


34. .Moreover- by consent,- proof, of _ the 


G [document may be dispensed .with,. but if the 
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document. is intrinsically inadmissible in evi 
dence, no amount of consent by any party 
can confer the status of admissibility upon 
the said document. If an authority is neces- 
sary for this proposition, it is to be found 
from the judgment of the Madras High Court 
in Kamulammal Avergal v. Athinkari Sangali 
Subha Pillai, (1918) 35 Mad LJ ‘11: (AIR 
1919 Mad 758 (2)). At page 14 (of Mad 
LJ): (at p. 760 of AIR) of the said judgment, 
the learned Judges state as follows :— 

“Mr. Justice Benson and Mr. Justice Sunda- 
ram Aiyar after reviewing all the authorities 
on the question point out in Shri Rajah Pra- 
kasarayanim Garu v. Venkata Rao, (1912) 
ILR 38 Mad 160 “consent or want of objec- 
tion to the reception of evidence which is 
irrelevant cannot make the evidence rel- 
evant”.” : i 


The ledger book which is sought to be pr 

duced becomes relevant only under the pro- 
visions of Section 34 of the Evidence Act 
and if the document, does not qualify as rel 
evant document within the contemplation o! 
the said section, then the document is wholl 
irrelevant and any amount of consent by the 
plaintiffs would not convert the irrelevancy 
into relevancy, 


35. We can analyse this aspect even 
further. If the ledger was accompanied by 
Rojmel or cash book or day book and if 
defendant No. 3 had facilitated the cross- 
checks and cross verification, for ought 
I know, the document could have got rel- 
evance, I must hasten to add that in the 
facts of this particular case it might have or 
might not have been still open for the plain- 
tiffs to contend that the ledger was a sham 
document. “The point, however, is that even 
when a duly bound ledger book, incapable 
of being tampered with, that is to say, of a 
foolproof character was produced, all by 
itself, without production of the correspond- 
ing journal or Rojmel or day-book, the 
ledger would not by itself be admissible in 
evidence as a relevant document. It would 
become relevant only in conjunction with 
the cash book, rojmel or day book. If any 
authority is needed, it is to be found in 
Chandi Ram v. Jamini Kanta, AIR 1952 
Assam 92. In that case a ‘Division Bench 
of the Assam High Court was dealing with 
the question whether. the repayment claimed 
by the defendant could be proved by the ac- 
“count books relied upon by him. This is 
what the learned Judges have observed in 
that connection (Para: .6) : 

“In. order. to. be relevant, they ‘mast . be 
kept: regularly i inthe course of business. They 
:must be- in conformity with some known 
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system of accounting.. The books produced 
` in this case do not fulfil these: requirements. 
They are not supported by any, day book.-or 
roznamcha....They do not contain entries..of 
transactions.as they take place. There is no 
daily. opening -or..closing. balance, in the ledger 
accounts. .What has been shown from these 
books ig that there was plaintiff’s account 
and in that account entries. were made. These 
entries could. all have been made on. any 
one day. . Fhese books, therefore, cannot. be 
regarded as relevant under Section 34 of ‘the 
Evidence Act.” 
. 36 With respect, I am. in. full agreement 
with the: observations ` made ,by and the law 
laid down. by. the. learned Tudges ; of the Assam 
High Court. . Following the same, I find that 
the' so. called. ‘ledger entries do not become 
relevant or admissible because the plaintiffs 
‘consented to their being accepted in evidence. 
~ The same is the case ‘regarding bills.” In this 


iy connection L must mention that even the bills: 


“were” to -be held proved and were found re- 
‘liable still thie ‘defect’ of the judgment of the 


=“ ‘Jower Court’ ‘would not ‘have been cured. “If 
, substantial’ piece, of evidence which is “wholly “ 


‘inadmissible “or irrelevant’ “has ‘been , relied 
upon by the ‘lower . Court, its ‘judgment would 


stand vitiated and even this Court sitting in, 
‘its writ’ jurisdiction under” Article 227 of ' the . 


Constitution” “can- ‘consider “as to whether the 
final conclusion’ arrived ‘at by. the lower 


` Court could: be: ‘supported: by some ' flitnsy ` 


evidence ` which ` is  claiméed‘-to have ` “been 


technically proved, ` If “oral” évidence of wit- ' 


thess ' Tarachand was' tọ find corroboration. 
from somé' documénts’ having ` the’ value “of 
some legal ‘evidence, I, CE have no beita- 
tion in aécepting -the 
- that neither the bilis nor “the ledger ‘serve’ as 


‘corroborative’ piece of evidence.” “There” : 


no evidence on record to ‘show as ‘to “when 
‘the bills were ‘sent by defendant No. "3" ‘to 
. defendant “No. 1. Not‘a “single’ witness “has 
been ‘examined by, defendant’ No.*3 to say 
as to when the bills‘ were. rėcèived by defén- 
‘dant ' No. 3.' 
. not as much ‘as ‘murmur about ‘this position, 
s All that we 'finá, therefore, is that ‘there: were 


some bills sent’ ‘by defendant No. 1 td ‘defen-'. 


bills | some : “entries were “géribbled on ‘Ex.’ 3, - 
‘the bundle of ' sheets - ‘called’ ledger. More- `, 


‘over, , there is intrinsic evidence in ‘the’ bills 
themselves, which falsifies the Yedger entries. 
‘AS for instance the bill for ‘the ‘month'‘of 
May 1959 shows that‘a cheque’ for Rs. 714/- 
was sent by defendant”No. 3° to defendant 
No.1 on Ist of May; 1959.“ No‘ ‘credit in 
that. behalf ‘is to be found ‘from’ thé khata in 
‘the ledger at page 37:A:- In these circum- 
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` Bench who, con 


However,” I find : 


i a “sab-te 
"who ‘bad. to’ produce ‘all the documents which 


- Even" “witness ’ Tarachand “does , 
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stances even’ assuming that ‘the bills were 
“proved’ and- that even the contents thereof 
are. proved, still: the evidentiary value: of the 
same is nil, to use the most euphémistic ex- 
pression. - -It is very ‘difficult to resist- the - 
temptation. of: saying that such bills could’ - 
-be prepared cheap for the dozens’ and so. 

could the sheets: which form part of the | 
bundle described as ‘ledger’. These docu- 
ments cannot have any evidentiary value, 
Their giving any ‘corroboration ,to the, inter- 


ested testimony of. witness . , Tarachand is, s 


therefore, „inconceivable. 
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‘37. Mr. Agarwal’ thén contends ` that no 
suggestion was made ‘to defendant No. 3 that. 
‘bills or accounts were ‘fabricated documents. 
In other words, it is his contention ‘that if ` 
the documents are manifestly unreliable, ‘the 
Court should shut its eyes to that. situation, 
merely because. the Plaintiffs have chosen not 
to object . their going ‘in as exhibits and 
“merely because the witness hasi ‘had the 
cheek to’ solemnly produce the ‘documents 
before. the’ Court, ‘I ‘do not- think that- this 
is’ the ‘correct | ‘position’ ‘in law. ‘ This is “so 
particularly “because in, the ‘instant:’ -cdsé™ the . 
‘onus of proof ` was: ‘heavily upon “defendant 
‘No. 3 ‘himself. > It"is''stated above ‘that by its 
order’ dated’ 1-4-1971 “the ‘trial ‘Court had put 
the’ onus of “proof ` Tegarding issue No. 16, 
which is ‘the relevant ‘issue in this connection 
upon ‘defendants Nos. 2 and ’3. Defendant 
‘No. 3 has filed a revision application: to ‘the 
firmed’ the order: passed: ‘by 
‘the trial Court. So. far as ‘the ` ibsue of date 


Of sub-tenancy “Was ‘coiicertied, therefore, de= 


fendant. No. 3. _Was in the position, of a ‘plain- 
“tiff. ` This’ meéanit “that it yas 'he; who, in the 


. first' instance, had: to. prove' ‘that he ‘became 


nant before” 21-5-1959. It ‘was he 
Were; néćeşsary for, the purpòse of’ ‘making 
good his case and tie had 'to sée- to it that if 
any deféct, “or ‘shortcoming, ' ‘Or, ‘illegality ` was 
found’ in’ ‘the ` document relied upon. ‘by him, 
‘evidence `“ “wag . “led to explain those' - short- 
comings etc. His: failure ’ in _ this behalf is 
dismal,” f 


“38. Mr. Agarwal’s “next ‘contention T 


- that,. because , „the documents “have. been al- 


lowed to go in by consent, and because there 
were, -n9 suggestions ‘of, fabrication of. those . 
‘documents; : his client has. ‘been handicapped 
in that, in effect he was. prevented ` from 
producing other evidence. ‘which’ would have 
-supplemented ‘the ledger | entries and ‘the 
bills. Now, here’ comes the, quéstion of 
drawing adverse inference. As stated above 
so far as ‘issue No. 16 is concerned, defen- 
‘dint No. 3 i6 in' the plate of a plaintif. - Ha 
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has to produce all these documents neces- 
sary for establishing his. case.. If he` does. 
not produce any necessary document then 
the adverse inference must follow. The 
fact that some documents have gone in by. 
consent is no insurance. against. “such adverse: 
inference. In the instant case it was in- 
cumbent upon the lower Court to draw 


adverse inference against defendant No. 3. 


because. defendant No. 3 had failed to pro- 
duce fhe primary evidence, viz. rojmel, day- 


book, cash book etc. from which a check 
and counter-check of the ledger entries 
could have been rendered. possible.’ . In this 


view of things the above contention of Mr.. 
Agarwal must ‘also fail. 


38-A. ` Mr. Agarwal then ésftends that 
the onus of proving that the sub-tenancy 
had come into existence prior to 21-5-1959 
was put wrongly upon defendant No. 3. I 
have my doubts as to whether it is open. 
for Mr. Agarwal to urge. that point, at this 
stage. It may perhaps be possible for the 
plaintiffs to contend that defendant No. 3 
had filed revision application to the Bench 
of two Judges against the order of -the trial 
Court casting the onus upon defendant 
No. 3." There is nothing to show as -to on 


what grounds the revision application was. 
Iam, however, 


dismissed by the Bench. 
prepared to assume in favour of Mr. Agar- 
wal that’ the. revision application was. reject- 
ed only on the ground that it- was against 
an interlocutory order. I am even prepared 
to hold further that so far as this Court is 
concerned,, the. question about the onus is 
not res judicata... However, om the merits I 
find: it very difficult to: agree with Mr. Agar- 
wal. To my mind the onus of proof as re- 
gards issue No. 16 was rightly put upon de- 
fendant No. 3. This is so firstly because 
under the Bombay Rent: Act prohibition. 
against sub-tenancy is the rule; whereas per- 
mission to sub-tenancy is only an exception. 
carved out of the rule by sub-section (2). of. 
Section 15 as also by: the contract to. the. 
contrary referred: to-in sub-section (1) -of 
8, 15:7 Defendant No: 3. is. relying upon 
this. exception and hence the circumstances. 
which entitled him: to avail of the exception 
must be proved by. himself. This. principle 
is. analogous, to the one. contemplated by 
Section 105 of. the Evidence Act. 


39. Moreover, the provisions. of Sec. 106 
of the Evidence Act give rise to the same 
position. After all, the exact date of the. 
sub-tenancy was- fact which could be 
within the exclusive knowledge of defen- 
dant No. 3 only. From the very nature of 
things that the plaintifi Trust could have 
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- no knowledge about the same, the onus of 


proving the date of the - sub-tenancy ` must, 
therefore, lie upon defendant No. 3 only. 
Similar‘ conclusion could. be arrived at also 
by relying upon -S. ‘102 of the Evidence Act. 
We find that in the instant case the parties 
have come out with the pleadings. The 
plaintiffs have alleged subletting by one in 
favour of defendant- No. 3. Defendant No. 3 
had admitted subletting, but has contended 
that -the subletting was done before 21-5- 
1959. Under the provisions of Section 102 
of the Evidence Act, we shall have to apply 
the test regarding the onus by assuming 
that no evidence was led by either side. In 
the instant case if neither defendant No. 3 
nor the plaintiffs led any evidence, defen- 
dant: No. '3’s case that -sub-tenancy took 
place before- 21-5-1959, therefore, could be 
deemed to’ have ‘gone unproved. Moreover, 
it is defendant No. 3, who have been claim- 
ing a legal right regarding valid sub-tenancy 
in respect of ‘the suit premises. That legal 
tight can exist only if his: sub-tenancy ori- 
ginated before 21-5-1959. It is, therefore, 
difficult to see as to how he could escape] 
the- onus of proving his legal right.” 


40. Mr. Agarwal contends that the plain- 
tiffs are having their office in the building 
in which the suit premises are situate and, 
hence, there is no reason to, hold that the 
factum of sub-tenancy was within the ex- 
clusive' knowledge of defendant No. 3. I 
have nothing with me on record to hold 
that the plaintiffs were occupying any por- 
tion, of the suit house as the office of the 
plaintiffs trust. But even assuming that the 
plaintiff's office was situate in ‘the same 
building, still it is impossible to hold that 
the. plaintiffs would’ be knowing’ the date of 
the sub-tenancy created by defendant No. i 
in favour of defendant No. 3. at 

41. -In this connection it is rather. signi- 
ficant that-a plea of waiver was raised by 
defendant No. 3 in their written: statement. 
It was open for defendant No, -3 to lead 
evidence that plaintiffs were aware about the 
fact.of subletting immediately from the date 


of subletting. No. such evidence was led or 
is to be found from the record. : There is 
nothing on the record to show. that the 


plaintiffs were or could be aware of the date 
of the inception of defendant No. 3’s sub- 
tenancy. That date is, therefore, exclusively 
within the knowledge of defendant No. 3. 
Under Section 106 it was, therefore, upon 
defendant’No. 3 to prove that the sub- 
tenancy had been taken at a time prior to 
2%-5-1959. Whatever view we. may ‘take, 
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the onus of proving a valid sub-tenancy of 
defendant No. 3 was heavily upon defendant 
No. 3. 
sion is inescapable that the kind of evidence 
led by defendant No. 3 does not result in 
the discharge of the onus to the slightest 
extent. - 

42. Lastly, Mr. Agarwal contends that 
the entire question which was agitated be- 
fore this Court by the petitioners-plaintiffs 
is essentially one of fact and one of appre- 
ciation of evidence. He contends that this 
Court exercising its jurisdiction under Arti- 
cle 227 of the Constitution is loath 
turb the finding arrived at by the lower 
Court by appreciation of the evidence. 


43. I have given my careful consideration 
to this aspect of the matter. I, however, 
regret to hold that it was not possible for 
Mr. Agarwal to persuade me to agree with 
his contention. I have pointed out above 
the real question in the case as regards the 
legality of the legal effect of the evidence 
upon which reliance is sought to be placed 
by the learned Judges of the Court below. 


I have pointed out that the learned Judges. 


were themselves not prepared to accept the 
highly interested testimony of witness Tara- 
chand. 
that the kind of evidence they have sought 
corroboration in was either no evidence at 
all or was a sham piece of evidence. If a 
substantial portion of the evidence which is 
telied upon by the Courts below is found to 
be inadmissible or of no evidentiary value, 
it would be open for this Court even in its 
jurisdiction under Art. 227 of the Constitu- 
tion to have a second look at the finding 
arrived at by the Courts below even though 
there was some other small evidence, which 
went to support the ultimate finding. This 
is so because in such a case it could not be 
said that the lower Court could have arriv- 
ed at the same conclusion on the basis of 
limited quantity of. evidence. In the instant 
case the conclusion is inescapable that there 
exists no corroborative piece of evidence 
for accepting the evidence of witness Tara- 
chand and the learned Judges of the Court 
below have made their mind clear that in 
the absence of any piece of corroborative 
evidence they were not inclined to accept 
the evidence of Tarachand at al. To my 
mind, therefore, the question is not at all a 
question of fact but is certainly pure ques- 
tion of law. In these ‘circumstances I have 
no other option but to hold that it is ne- 
cessary for me to exercise my jurisdiction 
under Art. 227 of the Constitution to quash 
the finding recorded by the Court below re- 
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If that was so, the further conclu-. 


to dis- - 


Their mistake, however, lay in fact. 


_planation to give for his absence all 
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garding the validity of the . aaa 
claimed by defendant No. 3. 


44. Having regard to all these aspects of 
the matter mentioned above, I think that the 


judgment of the lower Court holding that 
the sub-tenancy of defendant No. 3 was 
valid is a finding erroneous in the eyes of 


law. The decree passed by the lower Court 
must, therefore, be set aside and the decree 
passed by the trial Court must be restored. 
Rule earlier issued in Spl. C. A. No. 537 of 
1975 is, therefore, made absolute. The 
decree passed by the Bench of the two 
Judges of the Small Causes Court in Appeal 
No. 343 of 1973 is hereby set aside and 
the decree passed by the trial Court imt 
R. A. E. Suit No. 510/4293 of 1963 is 
hereby restored. The stay granted by the 
order of this Court dated 25-2-1975 stands 
vacated. 


45. In the circumstances of the case 
there shall be no order as to costs. 


46. Mr. Agarwal appearing for defen- 
dant No. 3 has made an oral application for 
a certificate to appeal to the Supreme Court. 
The Constitution gives me no scope or 
jurisdiction in that behalf. Article 133 (3) 
of the Constitution is quite unequivocal. 
Hence I have no other option but to reject 
the said application. i 


47. After the judgment in Spl. C. A. 
No. 537 of 1975 was completed Mr. Morje, 
learned Advocate for defendant No. 3, ap- 
peared before me and wanted to argue the 
Civil Revision Application. He had no ‘ex- 
these 
days. He did not even try to explain as te 
why a revision application under Sec. 115, 
C. P. C. was filed instead of Spl. Civil Ap- . 
plication under Art. 227 of the Constitution. 
He was asked as to whether in similar other 
matters he had filed revision applications. 
He had to admit that in several similar | 
other matters he had filed Spl. Civil Appli- . 
cations. He had no explanation as to why. 
a revision application was filed in this mat- 
ter, although he knows that this question 
has been set at rest by the Supreme Court 
in Abbasbhai v. Gulamnabi, AIR 1964 SC_ 
1341 as early as on 22nd Oct, 1963 and- 
that in view of that judgment and similar 
other subsequent judgments of the Supreme 
Court no revision application is normally ` 
filed by: the Advocate or entertained by this 
Court in matters such as the present one. 
If any of the parties to the proceedings in’ 
the lower Courts,’ arising out of the- Rent - 
Act, is agegriéved by any decision of the- 


“said Courts; hé invokes the jurisdiction “of - 
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this Court under Art. 227 of the Constitu- 
tion, a position of which Mr. Morje is fully 
aware. All the same no reason was even 
whispered as to why a revision application 
was filed in the instant case. 


48. Mr. Morje just prayed that the revi- 
sion application may be permitted to be 
converted into a Special: Civil Application. 
I wanted him to satisfy me about the bona 
fides of such an application for conversion. 
Not a word was murmered in. that behalf 
by him. Significantly enough even after 
having taken time to argue on merits and 
even though he has taken time for argument 
and has in fact thereafter argued the same 
at length, he has not even cared to comply 
with the technical requirements of conver- 
sion of a revision application into a Spb 
Civil Application under Art: 227 of the Con- 
stitution. It is true that normally this Court 
allows such conversion as a matter of course. 
But that is so because it sees that the ori- 
ginal mistake of invoking a wrong jurisdic- 
tion of this Court was a bona fide mistake: 
When, however, the bona fides are very 
much suspect, the matter assumes a difterént 
complexion. - d 


49. When the petition was last heard on 
10-1-1980 Mr. Morje asked for time till 
to-day for effecting compromise. However, 
he has not found it possible to remain pre- 
sent in the Court to-day nor has he found 


it necessary to inform a simple demand of- 


common courtesy to the Court, as to what 
happened to his promise of compromise for 
which purpose'in fact he took.an adjourn- 
ment till to-day. Mr. Naik appearing for 
the respondents-landlords says that there 
has been no settlement. ; 


59. In these circumstances ‘I have no 
other option but to proceed with this“judg- 
ment. It is needless to say that since the 
petitioners’ counsel has not found it neces- 
sary to take the elementary precaution to do 
the needful for converting the revision ap- 
plication into a Special Civil Application: by 
payment of requisite Court-fees and by 
making a suitable application in that behalf, 
I shall have to deal with the present petition 
only as one under'S. 115° of ‘the Gode ‘of 
Civil Procedure. 


51. The facts out of which the. present 
. Fevision application arises are simple. It 
has been the contention of the respondents- 
landlords that suit premises were let out to 
M/s. 
from ist July, 1958, that there was a speci- 
fic condition . of prohibition 


tenancy and that ‘the . said, „condition: was. 
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* mence from 1-8-1959. 


Cathay . Theatres Pvt. Ltd. with effect .- 


against . sub-. 
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violated by the said Mjs. Cathay ` Theatres 
Pvt. Ltd. after 21-5-1959. The contention ` 
of the landlords, therefore, was that M/s, 
Cathay Theatres had exposed 
the liability of eviction under S. 13 (1) (e) 
of the Rent Act read with Sec. 15 of the 
same. The contention of the revision-peti- 
tioners was that a portion of the suit pre- 
mises was let to them by M/s. -Cathay 
Theatres as sub-tenants, but that sub-tenancy 
had come into existence before 21-5-1959. - 
The entire question therefore turns upon 
the question as to whether the revision peti- - 
tioners’ occupation of the portion of the 
suit premises -as sub-tenant started before or ` 
after 21-5-1959. Now, both the Courts be- 
low have recorded a concurrent finding of 
fact that the occupation of the revision-peti- 
tioners started from-August, 1959. For this 
purpose the Courts below have relied upon 
the revision-petitioners’ own letter dated 
27-7-1959, Ext. B, addressed to M/s. Cathay 
Theatres. The letter contains. an wunequi- 
vocal admission on the part of the present 
revision-petitioners that their occupation of 
the portion of the suit premises was to com- 
Relying upon this 
averment with other evidence on record 
both the Courts below have come to the 
conclusion that the present revision-peti- ` 
tioners were--inducted by M/s. Cathay 
Theatres on the suit premises as sub-tenants 
after 21-5-1959. This is a pure finding of 


‘fact amply supported by evidence on record. `: 


It is impossible to see as to what question ts 
of jurisdiction could arise in such a matter. 
If that was so, interference by this Court in 


-such. a’ finding under S. 115 of C. P. C. 


would be extremely unwarranted. 


52. Even if, for the sake of argument, it 
was to’ be held that the case should be con- 
strued to be one under Art. 227 of the Con- 
stitution, I find that no sufficient 
are brought to my notice to justify my inter-° 
ference with the concurrent ‘fibdings of the 
Courts below. This apart, the petitioners’ 
conduct referred to hereinabove, wholly dis-`` 
entitles them to seek any relief from this ` 
Court in the exercise of its jurisdiction under 
Article 227 of the Constitution. In these 


- circumstances ‘the revision application ` must: à 


fail- 
53. Rùle earlier issued ` in the application 


‘is discharged. ` The ‘petitioners shall pay the 


eae costs of this petition. 
i Order accordingly. 
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Govind. -Ranganath Kale, Petitioner v. 
Maharashtra. Revenue Tribunal, Pune and 
another, Respondents. 
- Spl Civil. Appln. No. 1676 of 
3-9-1980. . i 


Maharashtra Agricultural Lands (Ceiling ` on 
Holdings). Act (27 of 1961), Ss. 44-B and 
` 33 (3) — Words “no pleader shal be 
entitled to appear” — Meaning of — Filing 
an appeal by authorized agent is not preclud- 
ed — Evén assuming otherwise it would be 
only an irregularity which must be allowed 
a a ee ee 
9: 9, R. D. t . 


1976, D/- 


Under Section 44-B, an asini or nnda is 
precluded from appearing. It does not say 
anything about acting on behalf of another 
person. If- acting, therefore, on behalf of 
another person is a distinct act’from appear- 
ing, the use of three different words viz. ap- 
pearing, ‘applying and: acting, suggests and 
refers to different acts by a- recognized agent 
or pleader. Then it is reasonable: to think 
that these are distinct parts -of activities which 
can be performed on behalf of a party by 
his authorised agent or Pleader. If these are 
‘distinct acts which can be performed on: be- 
half of a party by his agent, then S. 44-B 
clearly precludes only one kind of distinct 
activity viz. of appearance which would mean, 
in the circumstances, pleading or prosecuting 
or conducting on behalf’ of a party. ‘AIR 
1957 Andhi Pra 172 (FB) and AIR 1944 ‘Lah 
131, Relied on. (Para 8) 


Moreover, if a person is not authorised to 
present a‘ particular document like an appeal, 
presentation by such person is mere’ if- 
regularity and does not oust the jurisdiction 
of the Court, or make the institution of the 
proceedings a nullity. The Court has a dis- 
cretion and power to cure such an irregula- 
tity and such irregularity should also be pet- 
mitted to, be cured. Under Section 33 (3), 
the Tribunal has. all the powers which a Civil 
Court possesses. The power. to permit , a 
proper party to sign pleadings or appeal is a 
part of such _power and could always. be 
exercised, (Para 9) 


Cases Referred: Chronological .. Paras 
AFR 1957 Andh Pra 172 (FB) ee 5 
AIR 1944 Lah 131 6 


S. M., Mhamane with Dilip Karnik, for 
Petitioner: D. S. Chopda, Asst. Govt. Plea- 
der, for Respondents. 
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G. R. Kale v. Maharashtra Revenue Tribunal, Pune 


ALR 


ORDER :— The petitioner had filed an ap- 
peal before the Maharashtra Revenue’ Tri- 
bunal against the order of the Surplus Land 
Determination Tribunal, Jamkhed, declaring 
him to be a surplus holder of 54 acres of 
land. His appeal. was thrown. out by. the 
Tribunal on the short ground that it was in- 
competent by reason of being signed and 
filed by an unauthorised person in contraven- 
tion of Section 44- -B of the Ceiling Act. The 
petitioner had not: filed his appeal in- person, 
but it was filed. on his behalf by his agent, 
the Power of Attorney holder Vithal Kale: 
The petitioner is one Govind. The Tribunal 
held that though the provisions of Civil P. C. 
were applicable by virtue of Section 33, sub- 
section (3). and confers those powers. - -of a 
Civil Court in the Tribunal while . deciding 
the appeals, Section 44-B does not permit the 
filing of an appeal by a Power of Attorney 
except in the case of a disabled person. It 
is this -decision which is challenged before 
me, : 
2. Now Section 44-B is in these. terms: 

“Notwithstanding anything - contained in 
this Act or any law for the! time. being in 
force, no pleader shall’ be entitled: to appear 
on behalf of any party in any. proceedings 
under ‘this Act before the Authorised Officer, 
the -Tribunal, the Collector, the : Commis- 
sioner, the: State Government or the Maha- 
rashtra Revenue Tribunal: 

Provided that, where a party is a minor ov 
lunatic, his guardian may appear, and in the 
case of any other person under disability, his 
authorised agent may appear”. 

S. 44-B now numbered as 44-R (sic) provides 
that “No pleader shall be entitled to appear” ` 
on behalf of any party.. The proviso to that 
section | makes an exception in favour of a 
minor or lunatic in whose case his guardian 
may appear and only in the case of any 
other ` person under disability, his authorised 
agent may appear. Now the short question 
is whether filing of an appeal by an auth- 
orised agent, is appearing on behalf of a per- 
son? 

a ee Apart from the:, circumstance that .the 
Tribunal in this case has taken an extremely 
technical view which also is not warranted, 
the learned Assistant Government Pleader, 
appearing for the respondent, fairly conced- 
ed that the order of the Tribunal should be 
set aside and the matter should be sent back 
to the- Tribunal. It will be seen that the 
relevant provisions applicable are to be 
found under Order 3 of the Civil P. C. and 
in Section 33 of the Maharashtra Agricultural 
Lands (Ceiling on Holdings) Act providing 
for appeals.: Section 33 does not'say -as to 
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who is entitled to file an -appeal. It merely 


says that an appeal against an order or award. | 


of the Collector shall lie to the Maharashtra 
Revenue Tribunal. It is; however, implicit 
and can be assumed that a person aggrieved 
by the order would be entitled to file an ap- 
peal against the order or award of the Col- 
lector to the’ Maharashtra Revenue Tribunal. 
S. 44-B (now 44-R) (ic) does not deal with 
the filing of appeals but deals with appear- 
ances of pleaders’ and authorised agents on 
behalf of parties. ‘The question is whether 
the filing of. this, appeal by an` authorised 
agent as in this case'amounts to “appearing” 
on behalf of* such ‘a’ person. 


4. Now O. 3, R. 1 of the Civil P. C 
which is applicable in the matter of disposal 
of appeals and the procedure relating there- 
to, speaks of three things, which can be done 
by an authorised agent. They are, “appear- 
ance”, “application” and “act”. In other 
words, an authorised agent or pleader can 
either “appear” for a party or he may also 

“apply” for a party and is entitled “to act” 
in any Court for a party, ‘provided he is so 
authorised.. The three words viz. ‘appear, 
apply and act’ have been differently used 
and they necessarily connote different ideas, 
An application on behalf of a person would 
amount to acting on his behalf. The word 
‘act? means, according to the . Dictionary 
meaning thereof,. “to do something”. 
is permitted by O. 3, R. 1 of the Civil P. C. 
to a recognised agent or to a Pleader is to 


do something for a party, which the party - 


could have done for himself. In other words, 


when a party can present any Appeal or. 


Petition, his recognised agent could also do 
so. When he does present such an Appeal 
or Petition, he acts on behalf of the party. 
When he applies to a Court for certain pur- 
poses, then also he may be said to be acting 
on behalf of the party. But the use of the 
three different terminologies and words “ap- 
pear, apply and act’ are clearly intended to 


cover different actions or parts played by an. 
authorised agent on’ behalf of another. The. 


question is whether appearance on behalf of 


another is also included in acting.: To put. 


it the other way, whether a person, appear- 


ing on behalf of another, would also be, 


deemed to be acting en his behalf. 

5. The question was dealt with exhaus- 
tively and fully by a Full Bench decision in 
the case of Satyanarayan v, Venkata, AIR 
1957 Andh -Pra 172. It was pointed out in 
Ahat case that the word “apply” which is 
capable of meaning of making a request, may 
also “refer to the initiation of a proceeding 
by means of an application”. 


G. R. Kale v. Maharashtra Revenue Tribunal, Pune 
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In other words, . 
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making a request to the Court to do same- 
thing, and: the word ‘act’ refers: to all the 
necessary. steps that must subsequently be 
taken in the course of the litigation: on be- 
half of a party. It was-also pointed out that 
acting includes applying and a pleader who 
makes an application on behalf of .a litigant, 
acts for. him and cannot do so unless he is 
duly authorised in that behalf. In other words, 
the word ‘act’ is capable of including a func- 
tion or action of making a request and, 


` therefore, acting on behalf of a party. Act- 


ing comprises of doing something also. 


6. As to whether the filing of an POR 
Petition like the filing of a plaint is an act 
or appearance, the Full Bench has held that 
the presentaton of'a plaint or presentation of 
an appeal was an act. It was also so held 


in a Lahore. case reported'in AIR 1944 Lah 
131. ; 


7. The same cannot, however, be said in 
regard to the word ‘appear’. Where a per- 
son appears. for another,. though he may be 
authorised to act on his behalf, whether tha 
authority fo act includes authority to appear 
would depend upon ‘the terms of the auth- 
ority. Appearing on behalf of another per- 
son has been commonly understood to mean 
to plead and to represent that another per- 
son. For the purpose of Order 9, Rule 1, 
such a person has to be one able to answer 
all material questions, which may arise in 
such a suit. A person is said to be appear- 
ing for another, where such a person is able 
to conduct and*.prosecute the matter or pro- 
ceed on behalf of that other person. Appear- 
ing, therefore, would mean prosecuting of a 
proceeding and pleading and doing all that 
is- necessary for the purposes of conduct of 
the proceedings. A person appearing may 
also, if the authority so permits, be entitled 
to act on behalf of such a ‘person. ae the 
three kinds of functions viz, appearance, ap- 
plication and acting on behalf of another, 
refer to different acts and capacities. 


8 Under Section 44-B, an Agent or Plea- 
der is precluded from appearing. It does not 
say anything about acting on behalf of an- 
other. person. If acting, therefore, on beh 
of another person is a distinct act from ap- 
pearing, the use of three different words sug- 
gests and refers to different acts by a re- 
cognised agent or pleader. Then it is reason- 
able to think that these are distinct parts of 
activities which can be performed on behaif 
of a party by his authorised agent or pleader. 
If these are distinct acts which can be per- 
formed on behalf of a party by his agent, 
then Section 44-B clearly precludes only one 
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kind of. distinct activity. viz. of -appearance 
{which would mean, in -the circumstances, 
pleading or prosecuting . or conducting on 
behalf of a party. 


9. It may also be pointed out that where 
a plaint or an appeal is not properly present- 
ed, say for instance, where it is not signed 
by the person who- purports to file the ap- 
peal, presentation of the petition does not 
become a nullity as it seems to have been 
thought or expressed by the learned Tri- 
bunal. It.has all along-and consistently been 
held that this amounts merely to an irregula- 


rity. Therefore, in the circumstances, if a. 


person is not authorised to present a parti- 
cular document like an appeal, presentation 
by such person is mere irregularity and does 
not oust the- jurisdiction of the Court, or 
make the institution of the proceedings, -a 

nullity. The Court has a discretion aad 
power to cure such an irregularity and such 
irregularity should also be permitted to be 
cured. .Under Section 33 (3), the Tribunal 
has all the powers which'a Civil Court pos- 
sesses, The pews to permit a proper party 


re 
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-to sign pleadings or appeal is a part of such] 


power and could always be exercised. 


10. Instead of, therefore, allowing the peti- 
tioner, in this case, to sign the Appeal-memo, 
the Tribunal thought that there was no appeal 
filed before it at all and took the view that 
the filing of that appeal was by an unauth 
orised person and, therefore, was not the 
filing of an appeal at all. In the circum- 
stances, the view- taken by the Tribunal is 
not only incorrect but highly technical. and 
unwarranted by law. At best, the presenta- 
tion amounts to an irregularity which can 
be cured by allowing the petitioner to sign 
the Appeal-Petition. 


. The. petition, therefore, succeeds and the 

order of. the Tribunal is set aside and the 

case is remanded to the Tribunal for the de- 

cision in accordance with law. There will 

be no order as to costs. 
Rule absolute. , : 

Petition allowed. ~ 


END 
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Presumption of service when could be raised 


i (Sep) 273 A 
——Sch. 2, R. 8 — See Ibid, S. 7 

(Sep) 273 A 
—Sch. 2, R. 2 — See Ibid, S. 7 

(Sep) 273 A 


Bengal Wakf Act (13 of 1934), Ss. 27 (1) ( 
and 59 (1) — Provision requiring Wakfs to 
pay contribution to Wakf Fund and Educa- 
tion Fund are not ultra vires of Arts. 25, 26, 
27 of Constitution (Sep) 302 
—-S. 59 (1) — See Ibid, S. 27 (1) ® 
(Sep) 302 
Calcutta High Court Original Side Rules 
See under High Court Rules and Orders. 
Calcutta Municipal Act (33 of 1951) 
See under Municipalities. 
Calcutta University Act (2 of 1966) 
See under Education. 
Calcutta University First Regulation (1966) 
See under Education. i 
Calcutta University (Temporary Supersession) 
Act (7 of 1978) 
See under Education. 
Carriage of Goods by Sea Act (26'of 1925), 
— Sch. Art. W, R. 6 — Goods sent by 
sea found to be contaminated — Liability 
of carrier (Sep) 298 


Civil Procedure Code (5 of 1908), S. 9 — 
See Ibid, S. 21 (Sep) 275 B 
——S. 11 — See Tenancy Laws — West 
Bengal Estates Acquisition Act (1954), S. 44 
(2) : (Apr) 114 
——S. 11 — West Bengal Land Reforms 
Act (10 of 1956), S. 8 (1) — Res judicata — 
Proceedings under S. 81 — Pre-emptee alleg- 
ing that pre-empted land was non-agricultu- 
ral — Issue not raised in earlier proceedings 
under S. 24 of W. B. Non-Agricultural 
Tenancy Act — It could not be raised in 


- proceedings under S. 8 (1) (Oct) 347 
——S. 20 — See Railways Act (1890), S. 80 

(Jul) 223 
—Ss. 21, 9, 47 — Court passing decree 
lacking territorial jurisdiction -— Decree 
would not be totally a nullity (Sep) 275 B 
—S. 39 — See Debt Laws — Bengal 


Money Lenders Act (1940), S. 2 (22) » 


(Sep) 275 A 
——S. 42 — See Debt Laws — Bengal 
Money Lenders Act (1940), S. 2 (22) 
(Sep) 275 A 
—S. 47 — See 
(1) Ibid, S. 21 (Sep) 275 B 
(2) Special Marriage Act (1954), S. 37 
(Jan) 27 


——S. 96 — Reversal of order of eviction 
of B as ex licensee by “Additional District 
Judge on arriving at finding that suit pro- 
perty was joint family property of fathers 
of B and A, eviction petitioner — Finding 
could not be said to be without evidence 
(Sep) 285 B 
S. 96 — Appeal — New plea — Point 
never raised before lower Court in applica- 
tion, before single Judge, for injunction — 
Fact was forthcoming on the petition before 





lower Court. — High Court would not 
decide that point even prima facie, at the 
stage of appeal (Nov) 393 B 


——S. 98 — Reference to third Judge on 
question of law — He cannot go behind 
question of fact arrived at by the differing 


Judges (Feb) 61 A 
——S. 99 — See Guardians and Wards Act 
(1890), S. 47 (Jul) 206 A 
—S. 100 — See also Evidence Act (1872), 
S. 35 (Mar) 74 A 
——S. 100 — Second appeal — Interference 
(Sep) 285 A 
—S. 101 — See Evidence Act (1872), Sec- 
tion 35 (Mar) 74 A 
—S. 115 — See also Ibid, O. 39, R. 1 
(Sep) 264 





S. 115, O. 39, R. 1 — Revision — Man- 
datory injunction granted by Appellate 


Court under O. 39, R. 1 — Order being 
without jurisdiction — Can be interfered 
with by High Court (Oct) 320 B 
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Civil P. C. (contd. 
——S. 115 — Document merely recosding 
past mortgage assessed to stamp duty under 
Stamp Act on erroneous belief that docu- 
ment created mortgage — Held erroneous 
belief as to applicability of Stamp Act fo 
document resulted in assumption of jurisdic- 
tion not vested thereby attracting S. 115 
(Oct) 327 C 
~S. 115, 0.39, R. 1 — Revisional powers 
of High Court — Exercise of — Appellate 
Court not exercising jurisdiction with mate- 
rial irregularity in vacating injunction — 
High Court will not interfere (Nov) 360 A 
. —Ss. 141, 151, O. 9, Rr. 9 and 13; O. 43, 
R. 1 (c) — Suit decreed ex parte — Appli- 
cation under O. 9, R. 13 dismissed for default 
-—~ Remedy under S. 151 not available 
(Mar) 81 
~———-§., 148 — Decree for eviction — Non- 
specification of costs and interest in judg- 
ment — Effect (Aug) 254 A 
——-§Ss, 148, 151 — Inherent jurisdiction —~ 
Exercise of (Aug) 254 B 
———S. 151 — See also 


(1) Ibid, S. 141 (Mar) 81 
(2) Ibid, S. 148 (Aug) 254 B 
———S. 151 — Inherent powers — Exercise 
of (Sep) 267 A 


——S. 151 — Plaint time-barred on date of 
rejection — Order rejecting plaint cannot be 
recalled in exercise of powers under S. 151 


(Sep) 267 B 
——S. 151 — Suit instituted within limita- 
tion’ — Plaint rejected for non-payment of 


proper court-fees but restored on original 
file and number on payment of deficit in 
fees, in exercise of inherent jurisdiction — 
Suit cannot “be said to have been time-barred 

(Sep) 273 B 
—— +S. 151 — Execution case dismissed for 
default in ignorance of facts of case — Mis- 
take brought to Court’s notice — Court act- 
ing suo motu vacating order — Order of 
Court was correct and valid (Oct) 338 A 
~—-O. 1, R. 8 — Suit for declaration of 
right to village pathway — Proof of special 
damage not necessary (Oct) 325 
——QO. 1, R. 9 and O. 39, Rr. 1,2 — Suit 
against Indian Banks’ Association and certain 
member banks — Application for injunction 
— Association not registered nor incorporated 
— Application for injunction is not maintain- 
able — Original Order No. 430 of 1980 (Cal), 


Reversed. _ (Nov) 393 A 
——O. 5, Rr. 17, 19, 20-A (now omitted) — 
Order 9, Rule 13 — Service of summons 
found unsatisfactory — Court ordering ser- 
vice by post — Validity. AIR 1914 Mad 216, 
Not Foll. (Nov) 358 


Civil P. C. (contd.) 


—O. 5, R. 19 — See Ibid, O. 5, R. 17 
(Nov) 358 
——O. 5, R. 20-A — See Ibid, O. 5, R. 17 
(Nov) 358 
——O. 6, R. 2 — See Succession Act (1925), 
S. 63 ar) 83 


—0O. 6, R. 17 — See also 
(1) Houses and Rents — West Bengal Pre 
mises Tenancy Act (1956), S. 13 (1) 
(Oct) 334- A 
(2) Specific Relief Act (1963), S. 22 (2), 
Proviso (Mar} 79 


——O. 6, R. 17 — Amendment of written 
statement — Suit for eviction on ground of 
bona fide requirement — Amendment held 
could not be entertained at a belated stage 
of letters patent appeal (Feb) 36 
——O. 7, R. 7 — See Tenancy Laws — West 
Bengal Land Reforms Act (1956), S. 8 

(Dec) 435 A 
—O, 7, R. 10 (1) — See Court-fees and 
Suits Valuations — West Bengal Court-fees 
Act (1970), S. 7 (v) (a), (vi), (a) Gul) .196 A. 
—O. 7, R. 11 (d) — See Torts (Jan) 3 
——oO. 9, R. 9 — See Ibid, S. 141 


(Mar) 81 

—oO. 9, R. 13 — See 
(1) Ibid, S. 141 (Mar) 81- 
(2) Ibid, O. 5, R. 17 (Nov) 358 


——O. 14, R. 1 — See Houses and Rents — 
W. B. Premises Tenancy Act (1956), Sec- 
tion 13 (1) (ff) i (Jun) 185 B 
— 0. 14, R. 2 — Question not one of law 
but one of mixed question of law and fact — 
Order 14, Rule 2, if attracted (Feb) 51 


—oO. 18, R. 3-A — Provision is directory 
and not mandatory — Examination of party 
after witnesses on his behalf are examined — 
Permission can be granted (Sep) 295 
——O. 20, R. 12 — Suit for composite claims 
of recovery of possession of property and 
mesne profits —- Claim for mesne profits re~- 
fused — A fresh suit for mesne profits does 
not lie (Mar) 65 
——O. 21, R. 97 and R. 101 — Application 
under O. 21, R. 97 for ejectment — Ques- 
tion of title raised by opposite party — 
Court must decide that question before allow- 
ing the application (Jul) 219 A 
——O. 21, R. 97 and R. 98 — Adjudication 
of application under O. 21, R. 97 in accord- 


_ance with R. 98 — Order is only appealable 


— Revision is not competent (Jul) 219 B 
—O,; 21, R. 98 — See Ibid, O. 21, R. 97 
Gul) 219 B 
R. 101 — See Ibid, O. 21, R. 97 - 
(Jul) 219 A 
——O. 22, R. 3 — See Ibid, O. 22, R. 12 
(Oct) 338 B 


—o. 24, 
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Tivil P. C. (contd.) 
Oe 22, R. 4 — See Ibid, O. 22, R. 12. 





(Oct) 338 B 

~——O. 22, R. 6 — See Ibid, O. 22, R. 12 
(Oct) 338 B 
O., 22, R. 10 — Suit for eviction — 


Tenants, trustees, dying during pendency of 
‘suit — Names of new trustees can be brought 


“on record (Jul) 199 B 
—O, 22, Rr. 12, 3, 4 and 6 — Execution 
‘case commenced in 1955: — Death of judg- 


‘ment-debtor during pendency of execution 
‘proceedings on 21-1-1966 — Application for 
substitution filed on 15-5-1978 — Execution 
ease is not barred in view of R. 12 — Case 
is covered by Art. 31, Cl. (b) (Oct) 338 B 


~——O, 26, R. 9 — See Ibid, O; 39, R. 7 (1) 
(Oct) 319 
—o. 30, R. 1 — Suit for eviction by 
‘brothers, partners of registered firm in their 
dndividual capacity —- Maintainability 
(Jul) 199 A 
——O. 33, R. 1 — See also Hindu law — 
‘Religious endowment — Deity (Sep) 259 C 
—O,. 33, R. 1 — Leave to sue in forma 
pauperis — Word “person” in O. 33, R. 1 
— Includes juristic as well as natural person 
— Deity, a juristic person. AIR 1938 Cal 
745, held impliedly overruled in view of AIR 
1948 SC 658 (Sep) 259 A 
——O. 33, R. 1 — Leave to sue in forma 
‘pauperis —- Question whether suit as framed 
is competent and maintainable (Sep) 259 B 
——0. 34, R. 1 — See T. P. Act (1882), S. 91 
(Noy) 404 F 
—— oO. 39, R. 1 — See also 
1) Ibid, S. 115 (Oct) 320 B; 
(Nov). 360 A 
(2) Ibid, O. 1, R. 9 (Nov) 393 A 
43) Constitution of India, Art. 226 


(Jul) 220 
——O, 39, R. 1 — Contract Act (1872), S. 2 
(a) — Injunction, when can be granted — 


‘Offer to be bound or a mere offer to receive 
offers — Ascertainment (Feb) 37 
.——0. 39, R. 1, O. 43, R. 1 and Section 115 
-— Order granting or rejecting temporary in- 
junction is final order —- Appeal lies and not 
wevision. (1969) 73 Cal WN 228, held not 
good law in view of AIR 1951 Cal 446; AIR 
1943 Cal 177, Foll. (Sep) 264 
O. 39, R. 1 — Suit for recovery of pos- 
session under S. 6 of Specific Relief Act — 
Order of temporary injunction passed there- 
‘in — Judgment and order set aside in revi- 
sion — However suit converted into regular 
title suit — Order of injunction cannot be 


said to ‘be revived automatically in later suit 
(Oct) 320 A 





Civil P. C. (contd.) 
——O. 39, R. 2 — See ; 
(1) Ibid, O. 1, R. 9 (Nov) 393 A 
(2) Copeniaticn: of India, Art 226 
(Tul) 220 
——O. 39, R. 3, Proviso — Temporary in- 
junction — Grant of, without notice to op- 
posite party — Reasons for Court’s opinion 
that delay would defeat object of injunction 
not given — Order is illegal (Oct) 351 
——O. 39, Rr. 7 (1) and 8 (1) and O. 26, R. 9 
— Suit for eviction — Court can issue com- 
mission for inspection at any stage of suit 
(Oct) 319 
—oO. 39, R. 8 (1) — See Ibid, O. 39, R. 7 
(1) (Oct) 319 


O. 40, R. 1 — Appointment of Receiver 
in a suit based on monetary transaction — 
Admissibility of documents relied upon by 
plaintiff challenged on ground of insufficient 
stamp and absence of registration — Petition 
not maintainable (Jan) 23 
—O. 41, R. 1 — Plea of doctrine of par- 
tial partition abandoned in lower Court — 
Cannot be raised in appeal (Jan) 9 A 
—oO. 41, R. 1 — Calcutta High Court, 
Original Side Rules, Chap. 31, R. 29 (b) — 
Competency of appeal under O. 41, R. 1 
(Novy) 365 A 
—O. 41, R. 1 — Original Side Rules of 
Calcutta High Court, Chap. 31, R. 29 (b} — 
Limitation for appeal under O. 41, R. 1 





(Nov) 365 B 
—O. 41, R. 27 (1) (b) — Additional evi- 
dence — When admissible (Oct) 334 C 


— O. 43, R. 1 — See Ibid, O. 39, R. 1 
(Sep) 264 
——O, 43, R. 1 (c) — See Ibid, S. 141 -> 
(Mar) 81 
——O. 43, R. 1 (r) — See Constitution of 
India, Art. 227 (Nov) 391 
Coal Mines (Nationalisation) Act (26 of 
1973), S. 7 (1) — See Contract Act (1872), 
S. 56 (Dec) 418 
Companies Act (1 of 1956), S. 372 — See 
Letters Patent (Cal), Cl. 12 (Jun) 192 
Constitution of India, Arts. 12, 226 — In- 
stitution recognised by Board of Secondary 
Education — Autonomous body — Not auth- 
ority within meaning of Art. 12 — Writ of 
mandamus not maintainable (Jul) 214 
——Art. 14— See W. B. Urban Land Taxa- 
tion Act (1976), S. 4 (Feb) 58 
——Art. 15 (1) — See Ibid, Art. 228 


(Apr) 123 
——Art. 25 — See Bengal Wakf Act (1934), 
S. 27 0) ®& (Sep) 302 
——Art, 26 — See Bengal Wakf Act (1934), 
S. 27 (1) (f) (Sep) 302 
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A of India (contd) 
—Art. 27 — See Bengal Wakf Act (1934), 
S. 27 (1) ®© ” (Sep) 302 
—Arts. 37 and 46 — Jurisdiction of Court 
— Orders not observing directive principles 
laid down in Art. 46 — Not enforceable by 
Court (Jan) 11 B 
—-Art. 46 — See also Ibid, S. 37 

i (Jan) 11 B 
——Art. 46 — Contravention of directive 
principles — When does not amount to 

dan) 11 A 

——Art. 133 (1) — Certificate of fitness for 
appeal to Supreme Court — Purely a ques- 
- tion of fact and only hypothetical question of 
law raised by creating untrue and false facts 
to hand over properties in wrongful posses- 
sion of applicant for certificate — Certificate 
refused (Noy) 360 B 
——Art. 133 (1). (a) — Substantial question 
of law — High Court on construction of cer- 
tain notification concluding that Section 9 of 
Foreign Exchange Regulation Act is not at- 
tracted — No substantial question of law 


arises (Apr) 103 
—-Art- 226 — See also 
(1) Ibid, Art. 12 (Jul) 214 
(2) Arbitration Act (1940), S. 5 
(Dec) 440 


(3) Co-operative Societies — West Bengal 
Co-operative Societies Act (1973), Sec- 
tion 26-A (c) (Nov) 378 B, C 

(4) Education — W. B. Board of Secon: 
dary Education Act (1963), S. 45 

(Apr) 105 A,B 

(5) Land Acquisition Act (1894), S. 6 

(Noy) 395 B 


——Art. 226 — Calcutta University Rules for 
admission to Post-Graduate Course (Medi- 
cine) in 1980 — Selection for admission — 
Depriving benefit of marks for gold and 
silver medals — Validity (Jan) 1 
——Art. 226 — Locus standi — Agreement 
for sale of property in favour of petitioner 
— Proceedings for acquisition of property 
initiated under Land Acquisition Act — Peti- 
tioner has locus standi to challenge validity 
of acquisition proceedings (May) 138 A 
———~Art, 226 — Certiorari — Admission to 
M. D. course — Competitive examination 
for À (Jul) 216 
———Art. 226 — Petitioner in possession of 
fishery — Order of injunction by Court re- 
straining respondents from interfering with 
his possession acquired — Interference con- 
tinued — Proceedings under Art. 226 to 
effectuate orders of injunction — Not main- 
tainable z (Jul) 220 
——Art. 226 — Writ petition — Alternative 
remedy — Interference (Dec) 431 


Constitution of India (contd.) 

——aArt. 227 — Petition under — Maintain- 
ability — Certified copy of order in question 
not granted by Munsif in time — Proper re- 
medy ig to move District Judge first — High 
Court cannot interfere under Art. 227 suo 
motu by ignoring provisions of O. 43, R. 1 (ry 
of C. P. C, AIR 1976 Delhi 50, Dissented 
from (Noy) 391 
——Arts. 228 and 15 (1) — Applicatior 
under Art. 228, for transfer of proceedings, 
by husband in divorce suit on ground that 
S. 36 of Special Marriage Act providing for 
grant of alimony pendente lite to wife is ultra 
vires Art. 15 (1) — Order granting alimony 
pendente lite already executed by wife — Ap- 
plication not tenable (Apr) 123- 


——Art. 245 — See Tenancy Laws — West 
Bengal Land (Requisition and Acquisition): 
Re-enacting Act (1977), S. 7 (Mar) 67 
——Art. 246 — See Tenancy Laws — West 
Bengal Land (Requisition and Acquisition) 
Re-enacting Act (1977), S. 1 (Mar) 67 


——Art. 254 (2) — See Rice Milling Industry 
(Regulation) Act (1958), S. 6-A 

(Sep) 289 A 
——Sch. 7, List I, Entry 11 — See Taxes on 
Entry of Goods into Calcutta Metropolitar 
Area Act (1972), S. 8 (Dec) 432: 


Contract Act (9 of 1872), S. 2 (a) — See Civil 
P. C. (1908), O. 39, R. 1 (Feb) 37 
——S. 5 — See Arbitration Act (1940), Sec- 


tion 2 (a) (Tul) 202 A 
——S. 16 — See Specific Relief Act (1963), 
s. 31 ) 444 B 
——S. 17 — See Specific Relief Act (1963), 
s. 31 (Dec) 444 B 


——S. 25, Explin. 1 — See Prize Chits and 
Money Circulation Schemes (Banning) Act? 
(1978), S. 2 (c) (May) 157 B 
——S. 56 — Coal Mines (Natienalisation) 
Act (1973), S. 7 (1) — Taking over of 
Management and Nationalisation of Coal 
Mines — Effect of, on contracts between coal 
mines and others ' (Dec) 418 
——-S. 74 — Contracts for sale of property 
for Rs. 19,001/- by defendant and earnest 
money of Rs. 3,001/- paid by plaintiff-pur- 
chaser — Contract fell through due to pur- 
chaser-plaintiff’s default — Refund of earnest 

money cannot be claimed by plaintiff 
, (Oct) 323 
Cooch Behar (Assimilation of State Laws) 
Act (63 of 1950), S. 3 (2) — See Muslim Law 
(Feb) 48. 

CO-OPERATIVE SOCIETIES 
—West Bengal Co-operative Societies Aci 
(38 of 1973), S. 26-A — Section is not re 
trospective in operation — Does not apply 


X 
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Co-operative Societies — W. B. Co-operative 
Societies Act (contd.) 

to cases where period of 15 months referred 

to in Cl. (a) has ened before its enactment 

(Nov) 378 A 

——S. 26A (c) — Notification appointing 


special officer for managing affairs of Society — 


— Writ petition challenging the same by 
Chairman alone without other members join- 
ing him — Maintainability (Nov) 378 B 
—-S..26-A — Writ petition challenging con- 
stitutional validity of — Subsequent Notifica- 
tion issued by Registrar under S. 26-A (c) — 
Power of High Court to take notice of sub- 
sequent events and grant necessary relief 
(Nov) 378 C 


Court-fees Act (7 of 1870) 
See under Court-fees and Suits Valuations. 


COURT-FEES AND SUITS VALUATIONS 
—Court-fees Act (7 of 1870), S. 7 (iv) (c)— 
Valuation for purposes of court-fee — Ad 
valorem court-fee if required to be paid 
(Jun) 189 
——S. 8-C (Bengal) — See Court-fees and 
_ Suits Valuations —- West Bengal Court-fees 
Act (1970). S. 7 V) (a) (vi) (a) (Jul) 196 A 
—West Bengal Court-fees Act (10 of 1970), 
Ss. 7 (v) (a) (vi) (a), 10, 11 — Applicability 
of — Valuation of disputed property and 


court-fee thereon (Jul) 196 A 
——Ss. 7 (vi) (a), 11 — Valuation of suit — 
Validity : (Jul) 196 B 
——S. 10 — See Ibid, S. 7 (v), (a), (vi) (a) 
(Jul) 196 A 
——S. 11 — See 
(1) Ibid, S. 7 (v) (a) (vi), (a) (Jul) 196 A 
(2) Ibid, S, 7 (vi), (a) Gul) 196 B 


Criminal Procedure Code (5 of 1898), S. 247 
— See Houses and Rents — West Bengal 
Premises Tenancy Act (1956), S. 31 
(Apr) 118 
——S. 495 — See Houses and Rents — West 
Bengal Premises Tenancy Act (1956), S. 31 
(Apr) 118 
Criminal Procedure Code (2 of 1974), S. 144 
2) — See Constitution of India, Art. 226 
Gul) 220 
Ss. 165, 173 — Search and seizure — 
Recording of reasons is mandatory precondi- 
tion ‘(May) 157 C 
=——S. 173 — See Ibid, S. 165 (May) 157C 
DEBT LAWS 
—Bengal Money Lenders Act (10 of 1940), 
——S. 2 (4) — Words “whether as proprie- 
tor or principal or agent or guarantor” — 
Scope of Qan 5 A 


Debt Laws — 
(contd.) 
——Ss. 2 (22), 36 — Relief under S. 36 — 
Application for —:Transferee Court execut- 
ing decree cannot entertain it (Sep) 275 A 
-—S. 36 — See Ibid, S. 2 (22) 


Bengal Money Lenders Ac? 


(Sep) 275 A 


Divorce Act (4 of 1869), S. 17 — See Ibid, 
S. 22 (Aug) 252 (FBy 
—Ss. 22, 17 — Decree for judicial separa- 
tion — Effective by itself — Need not be 
followed by decree for dissolution of mar- 
riage (Aug) 252 (FB) 
Easements Act (5 of 1882), S. 18 — See Civil 
P. C. (1908), O. 1, R. 8 (Oct) 325 


Education — LL. B. Degree — Whether 
Post graduate “degree — See Education — 
Calcutta University Act (1966), S. 53 

(Oct) 316 


—Caleutta University Act (2 of 1966), S. 9 (6). 
— See Education — Calcutta University. 
(Temporary Supersession) Act (1978), S. 4(f 
(Aug) 225 A. 
—~S. 20 (3) — See Education — Calcuita. 
University (Temporary Supersession) Act 
(1978), S. 4 (Ð (Aug) 225 A. 
—-S. 53 — Calcutta University First Re- 
gulations (1966), Pre. — Degree in law —Is 
a post graduate degree. (Education — LL. B. 
Degree — Whether post graduate degree) 
(Oct) 316 ` 


—Calcotta University First Regulation (1966). 
Pre. — See Education — Calcutta University: 
Act (1966), S. 53 (Oct) 316: 


—Calcutta University (Temporary Superses- 
sion) Act (7 of 1978), S. 4 (£) — Action taker 
by Vice-Chancellor under S. 9 (6) of 1966- 
Act correcting age in Matriculation Certifi- 
cate — Not open to review by Council. Civil 
Revn. No. 6560 (W) of 1976, D/- 18-12-1979" 
(Cal), Reversed (Aug) 225 A- 


—Rules for Management of Recognised Nor 
Government Institutions (Aided and Unaided): 
(1969), R. 27 (2), (3) — See Education —- 
W. B. Board of Secondary Education Act 
(1963), S. 45 (Apr) 105 B: 
——R. 27 (3) — See Education — W. B. 
Board of Secondary Education Act (5 of 
1963), S. 45 €Apr) 105 A. 
——R, 28 (2) (iii) — See Education — W. B:. 
Board of Secondary Education Act (1963),. 
S. 45 (Apr) 105 B 


—West Bengal Board of Secondary Educatiom 
Act (5 of 1963), S. 45 — Rules for Manage~ 
ment of Recognised Non-Government Institu- 
tions (Aided and Unaided) (1969), R. 27 (3) 
— Order of Director appointing an Officer 
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{Education — W. B. Board of Secondary 
Education Act (contd.) 

to draw and disburse grant-in-aid — Forma- 

‘tion of opinion by Director is subjective — 

Court can consider whether relevant circum- 

-stances existed (Apr) 105 A 


S. 45 — Rules for Management of Re- 
ecognised Non-Government Institutions (Aid- 
ved and unaided) (1969), Rr. 27 (2), (3) and 
28 (2) (iii) — Order of Director appointing 
zan Officer to draw and disburse grant-in-aid 
— Does not infringe any statutory right of 
Institution —- Order not bad for non-observ- 
cance of audi alteram partem rule 

(Apr) 105 B 





“Evidence Act (1 of 1872), S. 3 — See Civil 
`P. C. (1908), S. 96 (Sep) 285 B 
S. 32 — Evidence of statement of de- 
«ceased — Admissibility (Dec) 444 A 
S. 35 — Record of rights — Conflict in 
-entries in C. S. Khatian and R. S. Khatian 
prepared subsequently — Entry in R. S. 
Khatian being later has to be presumed to be 
«corTect (Mar) 74 A 
S. 65 (c) — Claim by tenant that reni 
was sent by money order and that it was re- 
‘fused by landlord — Non-production of 
-postal acknowledgement refusal receipt due 
to tenant’s own default or neglect —- Tenant 
-cannot be permitted to give secondary evi- 
dence of contents of postal acknowledgment 
‘refusal receipt (Oct) 334 B 
——Ss. 101 to 104 — Suit for partition of 
joint family property — Both parties adduc- 
ing evidence — Court has to decide the suit 
«on the basis of material available (Jan) 9B 
S. 114 — See Bengal’ Public Demands 
‘Recovery Act (1913), S. 7 (Sep) 273 A 
S. 115 — See , 
(1) Carriage of Goods by Sea Act (1925), 
Sch. Art. II, R. 6 (Sep) 298 
(7?) Houses and Rents — W. B. Premises 
Tenancy Act (1956), S. 2 (d) 
(Nov) 413 A 
‘(3) Houses and Rents — W. B. Premises 
Tenancy Act (1956), S. 13 (1) (a) 
(Feb) 61 B 

















(4) Succession Act (1925}, S. 63 
‘General Clauses Act (10 of 1897), S. 3 (42) — 
‘See Civil P. C. (1908), O. 33, R. 1 

(Sep) 259 A 


-——§. 6 — See Rice Milling Industry (Re- ` 


‘gulation) Act (1958), S. 5 (Sep) 289 B 
——S, 21 — See Land Acquisition Act (1894), 
S. 6 (Nov) 395 B 


‘Guardians and Wards Act (8 of 1890), S. 7 
— Guardian of person — Maternal grand- 
parents and paternal grand-father — Proxi- 
mity of relationship (Jul) 206 B 


„Guardians & Wards Act (contd.) 


(Mar) 83 


—S. 10 — See Ibid, S. 47 (Jnl) 206-A 


—S. 11 — See Ibid, S. 47 - (Jul) 206 
Ss. 47, 10, 11 — Order appointing guar- 
dian and as to custody — Order passed on 
merits without any objection being raised 
regarding procedural defect — Such objec- 
tion cannot be raised for first time in appeal 

(Jul) 206 A 


HIGH COURT RULES AND ORDERS 


——Chap. 31, R. 29-B — See Civil P. C. 
(1908), O. 41, R. 1 (Novy) 365 A, B 





Hindu Law — Partition — Property of joint 
Hindu family divided among members by 
arbitration award specifying area allotted to 
each — Held there was complete partition 
by metes and bounds though partition walls 
had not been erected and each portion had 
not been made self-contained (Dec) 424 


—Religious endowment — Deity — See 
also Civil P. C. (5 of 1908), O. 33, R. 1 
i (Sep) 259 A 


—— Religious endowment — Deity — Suit 
against shebait by a person as next friend of 
deity — Person not so appointed by Court 
— Suit not maintainable (Sep) 259 C 
—— Religious endowment — Widow dedicat- 
ing property by arpannama — Validity j 
(Mar) 92 
—Succession — See Mahommedan Law 
(Feb) 48 


Hindu Marriage Act (25 of 1955), S. 13 (1) 
(viii) — See Divorce Act (1869), S. 22 

: (Aug) 252 (FB) 
Hindu Succession Act (30 of 1956), S. 14 (1) 
— Female having interest of a limited 
owner in property a full owner on com- 
mencement of the Act — Property gifted 
after commencement of Act to her daughter 
— Transferee from daughter acquires valid 


title (Mar) 74 B 
Hindu Women’s Rights to Property Act 
(1937), S. 3 — See Succession Act (1925), 
S. 383 (cy (Sep) 263 A 


HOUSES AND RENTS 


—West Bengal Premises Tenancy Act (12 of 
1956), Ss. 2 (d), 13 (6) — Transfer of Pro- 
perty Act (1882), S. 106 — Suit by Karta of 
Hindu undivided family for ejectment of 
tenant inducted by the predecessor in interest 
on the ground of personal requirement for 
members of the family. — Estoppel. AIR 1969 
MP 32,_Diss. (Nov) 413 A 
——S. 4 (2) — See Ibid, S. 17 (1) 

` ; (Oct) 332 
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‘Houses & Rents — W. B. Premises Tenancy 
-Act (contd.) 
——Ss. 13, 29-B and 29-A — Summary pro- 
cedure for eviction — Available only to allot- 
tee from Govt. — Co-owners are not entitled 
to benefit. AIR 1978 NOC 44 (Delhi) (Pt. A), 
Dissented from (Oct) 329 
S. 13 (1) and () — Suit for eviction 
against principal defendants — Maintainabi- 
lity © (Nov) 387 
——Ss. 13 (1) (a), 23 and 24 — Sub-letting 
of premises without consent of landlord — 
Ejectment of tenant.— Rent accepted by 
landlord having knowledge of sub-letting — 
No waiver of right by landlord (Feb) 61 B 
~—S. 13 (1) (© — Application for eviction 
of tenant on the ground of “personal re- 
quirements (Nov) 413 B 
——S. 13 (1) (ff) — Words ‘reasonable re- 
quirement’ — Interpretation of — Non-ex- 
amination of landlord — Not fatal to suit 
for eviction (Jun) 185 A 
-—S. 13 (1} (ff) — Suit for eviction — 
Failure to frame issue as to availability of 
alternative accommodation — Effect of 
(Jun) 185 B 
——S. 13 (1) ( — Suit for eviction — No 
averment in plaint that plaintiff was not in 
possession of any reasonably suitable accom- 
modation elsewhere — Held for ends of 
justice plaintiff should be given an opportu- 
nity to amend plaint (Oct) 334 A 
-—Ss. 13 (3-A), 17-E — Suit for eviction in- 
stituted within three years from date of pur- 





chase —- Amendment of Act during pend- 
ency of appeal in High Court — Effect 
(Jan) 13 


——S. 13 (4) — Suit for eviction — -Court 
must examine, on its own, whether partial 
eviction would be sufficient (Jun) 185 C 
S. 13 (6) — See Ibid, S. 2 (d) 
(Nov) 413 A 
Ss. 17 and 21 — Striking off defence in 
eviction suit — Factors to be considered 
(Dec) 428 
Ss. 17 (1), 4 (2) — Conflict between — 
Section 4 overrides S. 17 (1) — Rent Control 
legislation -—- Construction should be in 
favour of tenant (Oct) 332 
-—S. 17 (1) and (2) — Tenant is liable to 
pay or deposit only rent legally recoverable 
from him and is not liable to pay or deposit 
time-barred rent (Oct) 352 C 
S. 17 (2) — Determination of rent pay- 
able — ‘Rent’, meaning of — Lift charges 
paid separately — Held included in ‘rent’ 
(Oct) 345 A 
~—Ss. 17 (2), 34 (1) — Determination of 
rent payable (Oct) 345 B 
S. 17 (2) — Application for determina- 
tion of rent payable — Rent not time-barred 

















Houses & Rents — W. B. Premises Tenancy 
Act (contd.) 

and admitted to be due from tenant not 
deposited along with application — Appli- 
cation is not maintainable (Oct) 352 A 
——S. 17 (2-A) — -Application under S. 17 
(2-A) cannot be dismissed merely on ground 
that application under -S, 17 (2) was not 
maintainable — Section 17 (2-A) overrides 
provisions of S. 17 (1) and (2) 


(Oct) 352 B 
——S. 17-E — See Ibid, S. 13 (3-A) 
i (Jan) 13 
——S. 21, — See Ibid, S. 17 (Dec) 428 
——S, 23 — See Ibid, S. 13 (1) (a) 
(Feb) 61 B 
——S. 24 — See Ibid, S. 13 (1) (a) 
(Feb) 61 B 
——S. 29-A — See Ibid, S. 13 (Oct) 329 
——S. 29-B — See Ibid, S. 13 (Oct} 329 





S. 31 — Complaint against landlord al- 


leging wilful disturbance of easement — 
Death of complainant-tenant — Proceeding 
does not terminate —- Rent Controller can 


allow legal representative of deceased to 
continue proceeding. AIR 1949 Cal 245, 
Overraled (Apr) 118 
——S.. 34 (1) — See Ibid, S. 17 (2) 
(Oct) 345 B 
—West Bengal Premises Tenancy Rules 
(1956), R. 10 (a) — See Houses and Rents 
— W. B. Tenancy Act (1956), S. 31 
5 (Apr) 118 


Imports (Control) Order (1955), Cl. 11 (d) — 
See Taxes on Entry of Goods into Calcutta 
Metropolitan Area Act (1972), S. 8 

(Dec) 432 
Insurance Act (4 of 1938), S. 39 — Nomina- 
tion by policy holder — Nominee is entitled 


to receive payment in his capacity of 
nominee — Need not obtain a succession 
certificate (Sep) 283 
Interpretation of Statutes — West Bengal 


Premises Requisition and Control {(Tempo- 
rary Provisions) Act (5 of 1947), S. 4 (1) 
Cls. (a), (aa), (by and (c) — Interpretation 
of — Subject-matter of Cls. (a) and (aa) be- 
ing completely different from that of Cls. (b) 
and (c) it is not necessary to read all the 
clauses together as parts of the integral 
whole (May) 130 B 
Word “may” should normally be 
construed as discretionary but in the 
context in which it finds place, it may be- 
come necessary to interpret it as mandatory 

(May) 130 C 
——xproprietory statute, although bene- 
ficial and meant for public good — Requires 
strict construction (Apr) 126 B 
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Interpretation of Statutes (contd.) 
——Legislation by incorporation — See 
Tenancy'Laws — West Bengal Land (Requi- 
sition and Acquisition Re-enacting) Act 
(1977), S.. 1 (Mar) 67 
——-Mandatory or directory provision — See 
Land Acquisition Act (1894), S. 6, Proviso 1 
(Nov) 395 C 
-———Rent control legislation — See Houses 
and Rents — West Bengal Premises Tenancy 
Act (1956), S. 17 (1) (Oct) 332 
-Repeal by Implication — See Rice Mill- 
ing Industry (Regulation) Act (1958), S. 5 
i (Sep) 289 B 
Land Acquisition Act (1 of 1894), Ss. 2 (£) 
and 4 — Acquisition of land for purpose of 
Damodar Valley Corporation or for purpose 
of construction of office-cum-quarters of 


Corporation — Acquisition is for public 
purpose (Novy) 395 A 
——S. 4 — See also 
(1) Ibid, S. 2 (5 (Nov) 395 A 
(2) Ibid, S. 6 (Nov) 395 B 


~S, 4 — Publication of notification under 
— Notification in Gazette bearing date 28-5- 
1979 — Gazette actually published on 25-7- 
1979 — Gazette publication of Notification 
is illegal and void (May): 138 B 
——-Ss. 6 and 4 — Section 4 notification 
mentioning plots Nos. as 1376 and 1377 — 
Section 6 mentioning plots Nos. as 137 and 
138 — On detection of printing error erra- 
tum declaration issued giving correct number 
of plots i.e. 1376 and 1377 — Held, cor- 
rection by erratum declaration was permis- 
sible in view of S. 21 of General Clauses 
Act (Nov) 395 B 
———S, 6, First Proviso — Provisions in Pro- 
viso are mandatory (Nov) 395 C 
Letters Patent (Calcutta), Cl. 12 — See also 
(1) Arbitration Act (1940), S. 20 
(Jul) 202 B 


(2) Railways Act (1890), S. 80 (Jul) 223 


C]. 12 — Revocation of leave under 
Cl. 12 — Plaint as filed is basis for Court 
to proceed (May) 146 A 
———C]. 12 — Suit for specific performance 
of agreement — Plaintiff joining several dis- 
tinct causes of action — Suit maintainable 
on original side ~—- Leave under Cl 12 
granted — Defendant applying for revoca- 
tion of leave — Plea of demurrer — Not 


tenable — Leave could not be revoked 


(May) 146 B 
——C]. 12 — Revocation of leave — Prin- 
ciples (Jun) 192 


-———Cl. 12 — Revocation of leave — Bank 
filing suit in High Court for recovery of 
large amount against debtor and guarantors 
— Bank having its Head office in Calcutta 
— Most of defendants residing within juris- 
diction of High Court — Main defendant 


Letters Patent (Cal) (contd.) 23 


tesiding in Howrah — Leave, held, should 
not be revoked (Aug) 231 
——-ClL 12 — “Suit for land” — Meaning 


of (Oct) 307 
——Cl. 15 — Suit for defamation — Appli- 
cation for amendment of plaint introducing 
new particulars — Amendment allowed — 
Order held did not amount to judgment ` 
(Oct) 310 

S. 3 — See 
(Sep) 267 B 


Limitation Act (36 of 1963), 
Civil P. C. (1908), S. 151 


——S. 12 (2) — “Time requisite” — Mean- 
ing of (Nov) 365 C 
——S. 31, CI. (b) — See Civil P. C. (1908), 
O. 22, R. 12 (Oct) 338 B 
——Art. 136 — See Civil P. C. (1908), O. 22, 
R. 12 (Oct) 338 B 


——Art. 142 — See Ibid, Art. 144 (Feb) 43 
——Arts. 144 and 142 — Suit by A agains? 
B to recover possession of immovable pro- 
perty on basis of his title and further allega- 
tion of dispossession by B — Article 144 ap- 
plies and not Art, 142. AIR 1940 Mad 798 
(FB) and AIR 1939 All 257 and AIR 1934 
All 993 (FB), Held Overruled by necessary 
implication by AIR 1968 SC 1165 (Feb) 43 
MUNICIPALITIES 

—Calcutta Municipal Act (33 of 1951), Sa 
tion 376 — See Urban Land (Ceiling and 
Regulation) Act (1976), S. 2 (9) (Apr) 126 A 
—West Bengal Municipal Act (15 of 1932), 
S. 38 — See Constitution of India, Art. 226 

(Dec) 431 
—West Bengal Municipal Election Rules 
(1975), R. 46 — See Constitution of India, 
Art. 226 (Dec) 431 


Muslim Law — Inheritance — Mahommedan 
subject of Cooch-Behar dying issueless be- 
fore 1-7-1980 — Law applicable (Feb) 48 
Partition Act (4 of 1893), S. 2 — Suit for 
partition of tank — Tank burdened with irri- 
gation right of several plots — Sale di- 
rected instead of partition (Oct) 333 
S. 4 — Applicability — Section applies 
even where suit is not filed by transferee 
himself (Sep} 278 A 
——S. 4 — ‘Dwelling house’ — House does 
not cease to be family dwelling house mere- 
ly because part of it has been let out to 
tenants (Sep) 278 B 
——S. 4 — ‘Undivided family’ — Meaning. 
AIR 1936 Bom 197, Not ‘Followed 

(Sep) ee Cc 
Partnership Act (9 of 1932), S. 69 (2) — 
Civil P. C. (1908), O. 30, R. 1 (Jul) 199 a 
——S. 69 (3a) — Agreement in deed of part- 
nership to accept legal heir as partner after 
death of any partner — Partnership firm not 
registered — Suit of legal heir of deceased 
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Partnership Act (contd.) 

partner for declaration of his partnership — 
Maintainable (Mar) 85 
Presidency Towns Insolvency Act (3 of 1909), 
5,24 (3) and (4) — Schedule of affairs — 
Default in filing, by debtor declared in- 
solvent — No action by creditor and official 
assignee under S, 24 (3) and (4) within rea- 
sonable time — Application by creditor for 
‚a direction to debtor to file Schedule after 
12 years from order declaring insolvent — 
Barred by limitation (May) 151 
Prize Chits and Money Circulation Schemes 
@anning) Act (43 of 1978), Ss. 2 (c), 13 — 


Money circulation scheme — Definition of 
— Does not include simple loan transaction 
7 (May) 157 A 
——S. 2 (c) — Prize chit — Definition of 
~~ Scope (May) 157 B 
——S. 13 — See Ibid, S. 2 (c) 

(May) 157 A 


Provincial Small Cause Courts Act (9 of 
4887), Sch. 2, Art. 4 — Suit for compensation 
by co-sharers filed as money suit — Title 
to property cannot be determined in such 
suit in view of Art. 4 (Sep) 266 B 
Railways Act (9 of 1890), S. 80 — Suit ‘for 
compensation against Railway for non-deli- 
very of goods — Forum (Jul) 223 
Registration Act (16 of 1908), S. 61 — See 
Tenancy Laws — West Bengal Land Re- 
forms Act (1956), S. 8 (Dec) 435 A 
Rice Milling Industry (Regulation) Act (21 of 
1958), Ss. 5, 6, 7, 8 and S. 6-A — Introduc- 
tion of S. 6-A by W. B. Amendment Act 
(53 of 1974) and subsequent omission with 
retrospective effect by Rice-Milling Industry 
(Regulation) (W. B. Amendment) Act (25 of 
1977) — Effect — Provisions of Ss. 5, 6, 7 
and 8 cannot be said to be impliedly repeal- 


ed by S. 6-A (Sep) 289 B 
-——S. 6 — See Ibid, S. 5 (Sep) 289 B 
-—S§. 6-A — See also Ibid, S. 5 

(Sep) 289 B 


——S. 6-A (as introduced by W. B. Amend- 
ment Act (53 of 1974) and Ss. 5, 6, 7 and 
8 — Section 6-A is not repugnant to or in- 
consistent with provisions of Ss. 5, 6, 7, or 


3 (Sep) 289 A 
——S. 7 — See Ibid, S. 5 (Sep) 289 B 
——S. 8 — See Ibid, S. 5 (Sep) 289 B 


Rice-Milling Industry (Regulation) (West 
Bengal Second Amendment) Act (53 of 1974), 
S. 5 — See Rice-Milling Industry (Regula- 


tion) Act (1958), S. 6-A (Sep) 289 A 
——S. 6 — See Rice Milling Industry (Regu- 
{ation} Act (1958), S. 6-A (Sep) 289 A 


——-S. 7 — See Rice Milling Industry (Re- 
gulation) Act (1958), S. 6A (Sep) ‘289 A 
“_——-§. 8 — See Rice Milling Industry (Re- 
galation) Act (1958), S. GA (Sep) 289 A 


Roles for Management of Recognised Non- 
Government Institutions (Aided and Un- 
aided) (1969) 

See under Education. 

Special Marriage Act (43 of 1954), S. 36 — 

See Constitution of India, Art. 228 (Apr) 123 

——S. 37 — Order for permanent alimony 

and maintenance incorporated in decree for 

dissolution of marriage — Does not lapse 

on death of husband (Jan) 27 

Specific Relief Act (47 of 1963), S. 22 (2), 

Proviso — Application for amendment of 

plaint filed after disposal of first case of 

execution — Maintainability (Mar) 79 

——S. 3] — Execution of Kobala in favour 

of A and B — Suit for setting aside of 

Kobala by executant ‘S’ on account of 

fraud — Proof (Dec) 444 B 

Stamp Act (2 of 1899) 

See under Stamp Duty, 
STAMP DUTY 

—Stamp Act (2 of 1899), S. 2 (17) — Mort- 

gage deed — Determination (Oct) 327 A 

——S. 2 (17) — Mortgage deed — What 


constitutes (Oct) 327 B 
Succession Act (39 of 1925), S. 63 — Will 
— Proof — Plea of undue influence and 
forgery are self destructive (Mar) 83 
——S. 214 — See Insurance Act (1938), 
S. 39 (Sep) 283 
——S. 233 — Letters of Administration 
granted in favour of original applicants, resk ' 
duary legatees -- Applicants died before 


they could administer estate — Legal repre- 
sentatives of original grantees who had at- 
tained majority could come forward to 
administer estate in view of S. 233 (Jul) 211 
——-S, 383 (c) — Revocation of succession 
certificate — Land vested in the State — 
Compensation roll prepared — Stepsons of 
widow obtaining succession certificate — 
Widow applying for share in compensation 
and revocation of succession certificate — 
Manitainability (Sep) 263 A 
———S. 383 (c) — Revocation of succession 
certificate — Order refusing revocation — 
Appeal against it does not lie — Revision 
held maintainable. (1895) ILR 19 Bom 821, 
Not Foll (Sep) 263 B 
Taxes on Entry of Goods into Calcutta~ 
Metropolitan Area Act (5 of 1972), Ss. 8 
and 9 — Liquor imported for re-export to 
foreign vessels and foreign going ships sail- 
ing out of Port of Calcutta and to foreign 


consulates in Calcutta — Entry tax cannot 
be levied thereon (Dec) 432 
——S. 9 — See Ibid, S. 8 (Dec) 432 


TENANCY LAWS 
—West Bengal Estates Acquisition Act (1 of 
1954), S. 5 — See Succession Act (1925), 
S. 383 (c) (Sep) 263 A 
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Tenancy Laws — W. B. Estates Acquisition 
Act (contd.) 
——S. 42, Proviso — Non-agricultural pro- 


perty — Held in rent free tenure and in 
Niskar right (Sep) 257 
——S. 44 (2a) — Suo motu revision by 
Revenue Officer — Decision of predecessor 
in office — Cannot be revised — Principle 
of res judicata applies (Apr) 114 
—West Bengal Land Reforms Act (10 of 


1956), S. 8 W. B. Non-Agricultural 
Tenancy Act (20 of 1949), S. 24 — Right 
of pre-emption Application for pre- 
emption filed before registration of sale deed 
was made complete — Application cannot be 


dismissed (Dec) 435 A 
——S. 8 (1) — See Civil P. C, (1908), S. 11 
(Oct) 347 


——S, 18 (2) — Scope — Officer empower- 
ed under S. 18 (1) can determine status of 
Bargadar even if no dispute is raised within 
S. 18 (1) , (Sep) 269 
—West Bengal Land (Requisition and Acqui- 
sition) Act (2 of 1948), Pre. — See Tenancy 


Laws — West Bengal Land (Requisition 
. and Acquisition) Re-enacting Act (1977), 
S. 1 (Mar) 67 


—West Bengal Land (Requisition. and Acqui- 
sition) Re-emacting Act (15 of 1977), S. 1 
— West Bengal Land (Requisition and Acqui- 
sition) Act (2 of 1948), Pre. — Act of 1977 
which has re-enacted the Act of 1948 by in- 
corporation is valid (Mar) 67 
—West Bengal Non-Agricultural Tenancy 
Act (20 of 1949), S. 24 — See Civil P. C. 
(1908), S. 11 (Oct) 347 
——S. 24 — See Tenancy Laws West 
Bengal Land Reforms Act (1956), S. 8 
(ec) 435 A 
——S. 24 — Right of pre-emption — Waiver 
of {Dec) 435 B 
——S§. 29 — See Tenancy Laws Bengal 
Estates Acquisition Act (1954), S. 42, Pro- 
viso (Sep) 257 


Torts — Suit for damages for malicious pro- 
secution — Necessary averments absent 
Suit also barred by limitation — It is liable 
to be rejected under O. 7, R. 11 (d) of Civil 
P. C. (Jan) 3 
Trade and Merchandise Marks Act (43 of 
1958), S. 12 (3) — Registration of trade mark 
identical with one already registered by an- 
other proprietor — Validity (Feb) 53 A 
——S, 27 (2) — See Ibid, S. 120 (Mar) 76 
—Ss. 120, 27 (2) — Plaintiff and defen- 
dant manufacturing identical drug with simi- 
lar trade mark — Defendant intending to 
file suit alleging passing off Defendani 
cannot be restrained under S. 120 — Effect 
of S. 27 (2) (Mar) 76 


R. 1981 Calcutta 


Trade and Merchandise Marks Rules (1959), 
R. 57 Copies of affidavits filed not 
demanded by opposite party — Record open 
for inspection with Registrar Objection 
cannot be taken on ground of non-service 
of affidavits or for non-inspection of the 
same (Feb) 53 B 
Transfer of Property Act (4 of 1882), S. 44 
— Co-sharer — Claim for compensation — 
Maintainability (Sep) 266 A 
S. 54 — Contract for sale of immovable 
property — Does not by itself- create any 
interest in property English equitabl 








doctrine has no application in India f 
; (Nov) 404 B 

S. 58 — Equitable mortgage — Requi- 
sites - (Nov) 404 A 


S. 58 — Equitable mortgage — M en- 
tering into possession on basis of agreement 
for sale in his favour His possesoroy 
title could well in law be furnished as secu- 
rity for mortgage (Nov) 404 C 


——S. 58 — Equitable mortgage on deposit 
of agreement for sale under which mort- 
gagor had entered into possession — Sale 
in favour of mortgagor completed — Mort- 
gage is rendered perfect on and from date 
mortgagor acquired title to property by way 
of sale in his favour (Nov) 404 D 
——S. 58 — Equitable mortgage — Docu- 
ments deposited need not necessarily show 
complete title (Nov) 404 E 
——S. 58 (c}, Proviso — Scope of (Jan) 5.B 
— S. 67 — See Ibid, S. 91 (Nov) 404 F 
—Ss. 91 and 67 — Purchase of equity of 
redemption by prior mortgagee-in sale im 
execution of his mortgage decree — Puisne 
mortgagee (equitable mortgagee) not made 
party to suit — Effect (Nov) 404 F 
S, 106 — See Tenancy Laws — W. B. 
Premises Tenancy Act (1882), S. 2 (d) 4i: 

(Noy) 413 A 
——S. 108 (c) Claim of abatement of 
Tent on ground of eviction by title para~ 
mount — Tenability (May) 154 


Urban Land (Ceiling and Regulation) Act 
(33 of 1976), S. 2 (q) and Cl. () — Vacant 
land — “Water tank”, not a building site — 
Construction of building on such tank 
Not permissible under building regulations 
of Calcutta Municipal Act — “Tank” is not 
a “vacant land”. (1980) 1 Cal HN 419, Re- 
versed (Apr) 126°A 
West Bengal Board of Secondary Education. 
Act (5 of 1963) 
See under Education. 
West Bengal Court-fees Act (10 of 1970) 
See under Court-fees and Suits Valuations. 
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West Bengal Estates Acquisition Act (1 of 
1954) 
See under Tenancy Laws. 

West Bengal Land Reforms Act (10 of 1956) 
See under Tenancy Laws. 


West Bengal Land (Requisition and Acqui- 
sition) Act (2 of 1948) 
See under Tenancy Laws. 

West Bengal Land (Requisition and Acqui- 
sition) Re-enacting Act (15 of 1977) 

See under Tenancy Laws. 

West Bengal Non-Agricultural Tenancy Act 
(20 of 1949) 

See under Tenancy Laws. 

West Bengal Premises Requisition and Con- 

trol (Temporary Provisions) Act (5 of 1947), 

S. 2 (ff) — ‘Public purpose’ — What is 


S 








(Aug) 234 F 
——S. 3 (1) — Service of order of requisi- 
tion —- When amounts to (May) 130 A 
S. 3 (2) — ‘Landlord and tenant?’ — 
Meaning (Aug) 234 A 
S. 3 (2) — Service of requisition order 
— Provision is mandatory (Aug) 234 B 
——S. 4 (1) — Expression ‘may’ means 
shaH or must — Provision is mandatory 
` (Aug) 234 D 
——S. 4 (1) (a) and (aa) — Period of notice 
under (Aug) 234 E 
——S. 4 (1) (a) (aa) and (c) — See also 
Interpretation of Statutes 


(May) 130 B 


W. B. Premises Requisition and Control 
(Temporary Provisions) Act (contd.) 
——S. 4 (J), Cls. (a) and (aa) — Word. 
“may” — Interpretation of (May) 130 D- 
West Bengal Premises Requisition and Con-- 
trol Rules (1947), R. 3 (2) (b) — ‘Cannot be: 
found’ — Meaning (Aug) 234 C 
West Bengal Premises Tenancy Act (12 of 
1956) 
See under Houses and Rents. 
West Bengal Premises Tenancy Rules (1956) 
See under Houses and Rents. 
West Bengal Prize Chits and Money Circu- 
lation Schemes (Banning) (West Bengal) Rules- 
(1979), R. 4 (1) — See Prize Chits and 
Money Circulation Schemes (Banning} Act 
(1978), S. 2 (c) (May) 157 A 
——Sch. I — See Prize Chits and Money 
Circulation Schemes (Banning) Act (1978),. 
S. 2 (c) (May) 157 A 
West Bengal Urban Land Taxation Act (8 of 
1976), S. 4 — Validity — Section 4 as am- 
ended in 1977 violates Art. 14 — Treats 
unequal buildings as. equal and imposes tax 
uniformly (Feb) 58 
Words and Phrases — “Gift” — See Prize 
Chits and Money Circulation Schemes (Ban- 
ning) Act (1978), S. 2 (c) (May) 157 B. 
——“Person” — See Civil P. C. (1908), 
O. 33, R. 1 (Sep) 259 A. 
——“Prize” — See Prize Chits and Money 
Circulation Schemes (Banning) Act (1978), 
S. 2 (c) (May) 157 © 


LIST OF CALCUTTA CASES OVERRULED, REVERSED AND DISSENTED FROM 
ETC. IN A. I. R. 1981: 


Diss. ; Dissented from in; Over.; Overruled in; Revers.: Reversed in 


AIR 1928 Cal 753 (1) — Diss. AIR 1981 
Delhi 67 (Mar). 

AIR 1938 Cal 745 — Held Impliediy Over- 
ruled in view of AIR 1948 SC 658. 
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AIR 1981 
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1981 Cri LY 401 (Cal) — Not Followed in 
view of AIR 1959 SC 626. AIR 1981 
Raj 139 A (Jun). 
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‘AIR 1981 CALCUTTA I 
B. C, RAY, J, 


Dr. Dhiman Kahali, Petitioner v, State 
of West Bengal and others, Respondents, 


Writ Appin, No, Nil, D/- 25-9-1980, 


Constitution of India, Article 226 — 
Calcutta University Rules for admission 
to Post-Graduate Course (Medicine) in 
1980 — Education — Selection for admis- 
sion for 1980 in M. D. course in Medi- 
cine — Admission refused by depriving 
benefit of five marks for gold and silver 
medals — Validity, 


Where a candidate seeking admission 
in M. D. course in medicine for 1980, 
was refused admission by depriving him 
of benefit of five marks for gold and sil- 
ver medals obtained by the candidate on 
the ground that medals were not obtain- 
ed in the subject of his choice ie, 
Medicine, but in other subjects the re- 
Zisal was not proper. The candidate 
would be entitled to have his merit 
determined by giving of benefit of addi- 
tional marks for medals. (Para 4) 


Cases Referred : Chronological Paras 


AIR 1980 SC 1502: 1980 Tax LR 2338 5 
AIR 1979 SC 1628 5 


S. B. Bhunia and A. K. Maity, for 
Petitioner; N. Roy and Smt. S. Parmar, 
for Respondents. 


ORDER :— In this writ application the 
subject matter of challenge is the refu- 
Respondents to 
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include the petifioner’s name in the list 
of successful candidates for admission to 
M. D. Course in Medicine to commence 
in 1980. The petitioner’s grievance, m 
short, is that he applied for admission in 
this discipline pursuant to the admission 
rules framed. by the Calcutta University 
Council inviting applications from quali- 
fied candidates who desire to seek ad- 
mission in various disciplines in M. D. 
Course, Undoubtedly, the petitioner sat 
for the written test and obained 414 
marks in the written test. It is not dis- 
puted that he secured 9} marks on assess- 
ment of his merit. Thus total marks 
secured by the petitioner are 51. The only 
grievance of the petitioner is that he 
secured two medals; one college silver 
medal in Ophthalmology (1977) standing 
first among all students of the College 
which is equivalent college gold medal. 
This merit, it has been stated, has been 
awarded for securing the highest marks 
in related subject and due to paucity of 
fund the gold medal could not be award- 
ed: hence silver medal was awarded in 
its place. It has been stated that he 
secured Prosanna Kumar Lahiri gold 
medal on the result of the Final M.B.BS. 
examination held in 1977, This gold 
medal was awarded by the Calcutta Uni- 
versity. His claim is that in accordance 
with the rules framed by the admis- 
sion Board and subsequently approved 
by the Calcutta University Council as 
referred to in Annexure 'B’ to the peti- 
tion he is entitled to get five marks for 
having secured the above-mentioned two 
awards in view of the rules provided in 


Academic Merit Assessment which runs 
as follows: 


2 Cal 


1, (a) College Career 
Gold Medal 
Silver Medal 
Assistantship-Certi- 
ficate of Honours 


. (b) University awards 
(1) Ist stand in the | 
subject of choice-3, k 
N. B. In the sub- 
i, jects for which there 
t are no separate ex- 
aminations in 
M. B., B. S. perfor- 
mance in allied sub- 
' ject will be consi= 
dered, 
2, Other prizes — 2 marks” 


E Aearáki to the. petitioner, he has 
been wrongly deprived from being 
given five marks specified for securing 
scholarship, that is, gold medal and. sil- 
ver medal in accordance with the rules 
framed by the admission Board and ap- 
proved by the Calcutta University Coun- 
cil. As against this in paragraph 3 (e) 
of the Affidavit-in-Opposition sworn 
Dr, Ajit Kumar Dutta, the respondent 
No. 4, that is, Secretary, Council for 

Post-graduate Studies in ‘Medicine in 
Calcutta - University stated, inter alia, 
that the petitioner secured 41} marks in 
the written test and on the basis of the 
past career mark assessment. he .was 
awarded 9} marks, thus his total marks 
came to 51. The twenty candidates who 
were selected obtained 52 marks in total. 
It is further averred in paragraph 4 (i) 
of the said affidavit that the petitioner 
is not entitled to the benefit of college 
silver medal for standing -first which he 
obtained in his Pharmacology examina- 
tion in 1975, as he made a choice for ad- 
mission to M. D. General Medicine and 
not in M. D. Pharmacology for which four 
seats are ‘provided as will appear from 
Annexure 'B’ to the petition. In sub- 
paragraph (li)-of the said paragraph if 
has been averred that the petitioner is 
also not entitled to have the benefit of his 
college career silver medal in Ophthal- 
mology (1977) as hisi-subject of choice 
was General Medicine and not M. S, 
Course in. O phihalmology, \ 


— 7 marks 
— 3 marks 


—I mark 
— 5 marks 


2. In. support of this geermient ‘the 
Jearned Advocate, Mr. Roy, has drawn my 
attention to ‘Annexure 'B’, that is, the 
proceedings of the meeting of Post-gra- 
duate admission Board held on 22nd 
July, 1980. Paragraph 9, Clause (iii) runs 
as follows 6 





Dhiman v, State 


— 2 marks 


A.L R. 
“Resolved further marks on awards} 
prizes, of College/University be given in 


subject of choice/alliance”, 
This proceeding was approved by the 


Chairman as late as on 6th August, 1980, - 


It is curlous to know in this connection 
that from this very proceeding it appears 
that the results of the admission test 
have been assessed after consideration 
by the members of the admission Board 
and results have been adopted about the 
selection of candidates in some of tha 
disciplines in M, D. Course, : 

3. The. question for consideration is 
whether the rules framed by the Univer- 
sity or by the Council do specify that the 


. marks for obtaining gold medal and silver 


medal in the college career of 
an applicant should be given only if he 
has secured those medals in the subjects 
of his choice. On a plain reading of the 
rules and also on a plain construction of 
the words or in other words the termi- 
nology expressed in Clause A, it has not 
referred to any such conditions as tried 
to be contended in the above paragraphs 
of the affidavit-in-opposition, The note 
appended below Clause B, in my view, 
only qualifies so far as the assessment of 
marks with regard to University awards, 
it.does not refer nor its meaning can be 
stretched to apply to marks as yardstick 
for college career in item No, A of tha 
said career merit assessment; This will 
be more clear ona reference to An- 
nexure B, that is, proceedings of the 
meeting held on .22nd July, 1980 of. the 
Post-graduate admission Board.. If the 
members of the admission Board were 
clear and certain in their mind. that the 
note applies equally to A and B then they 
would. not- have taken the. responsibility 
of considering this matter and providing 
for the-same in a resolution which was 
passed as late as on 8th ` August, 1980, 
when already applications for admission 
had been considered and assessed -on 
merits on the basis of the then existing 
rules and undoubtedly this ‘resolution 
purporting to change, vary or modify 
rules on the basis of which the applica- 
tions were invited from intending can- 
didates’ was not. there at the relevant 
time, 


4. This being the position, in my opi- 
nion, there is no doubt that this.note was 
not applicable while assessing merit in 
awarding marks on. the basis of the col- 
Tege career for obtaining gold medal 
and silver medal and as such the ‘peti- 
tioner is certainly entitled to get these 
five marks, Therefore, if these five 
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marks are ee into consideration, the: 
total marks obtained by the - . petitioner 
will come to 56, that is, his; marks will 
exceed the marks obtained by 20th .can- 
didate viz, 8. Mukherjee who secured 
only 52 marks and -therefore the peti- 
tioner is-entitled to get admission- for 
this discipline viz., M, D. Course in Gene- 
ral Medicine, © 


5. An argument has been ni on 
behalf of University by Mr. Roy, the 
learned Advocate, that if the note is held 
to be not applicable to the candidates 
who have obtained gold and silver medals 
then the opportunity be given to the ad- 
mission Board to review the entire 
matter. It is not for this Court to give 
honorary advice to the admission Board 
as to what they will do, It is for the- writ 
Court only to consider and decide whe- 
ther the statutory authority has dis- 


charged its duties and obligations in ac- 


cordance with the rules or in other 
words in accordance with the. standard 
which they have laid down for admis- 
sion into different courses of M. D. ‘In 


my view, I am supported by the pro- ` 


nouncement of the Supreme Court re- 
ported in ATR 1979 SC 1628. (Ramana 
Dayaram Shetty v. The 
Airport Authority of India) where it has 
been held in a very clear language whieh 
is as follows: : 


“It is a well settled rule of ENES 
tive law that an executive authority 
must be rigorously held to the standards 
by which it professes its action to be 
judged and it must scrupulously observe 
those standards on pain of invalidation 
of an act in violation of them”. 


The same view has been reiterated in a 


later decision of the Supreme Court in, ` 


AIR 1980 SC. 1502 (Ralea Nadan v. Anil, 
Kishore). 


6. For the reasons saai deem it 
fit and. proper to, dispose of this applica- 
tion with this direction that a writ of 
Mandamus be issued commanding the 

- Respondents to open an additional seat 


` to provide admission to the petitioner in - 


M. D. Course (General Medicine) for the 
current year. The application is thus 
disposed of without any order as to.costs. 
A signed copy ofthe order be handed 
over to both the learned Advocates, | 


‘Petition allowed. 


Adi - -Bapuji Rabadi- v. Saradindu - 


International ` 


‘Information 


Cal. 3 


` AIR 1981 CALCUTTA 3.- - 
MRS. PADMA KHASTGIR, J. 
Adi Bapuji-Rabadi, Plaintif v, 
Saradindu Banerjee, Defendant, ` 
_Suit No, 998 of 1979, D/- 317-1980. 


Torts — Suit for damages for malicious 
prosecution —: Necessary averments that 


‘plaintiff suffered. damages because of 


wrongful malicious arrest caused to be 
made by defendant, absent — Suit also 
barred by limitation — It is liable to be 
rejected under O. 7, R. 11 (d) of C.P.C. 

Where from the averments made out 


in, the plaint in a suit for damages for 


malicious prosecution. it was clear that 
the plaintiff had suffered. damages not be- 
cause of wrongful or malicious arrest 
caused. to be made by the defendant but 
because of interrogations made by the 


‘police and -because of. such reporting in 


the newspapers and also because he was 
prevented from attending his work, the 
suit was liable to be dismissed ` under 


-Rule 11 (d) especially when it was also 


barred ‘by time. > (Para 3) 

‘Pratap Chatterjee, for Plaintiff; Gin- 
walla. with le Sarkar, for Defen- 
dant. 


ORDER :— -This application has been 


‘taken out by the defendant for dismissal 


of the suit on the ground that the suit 
filed by the plaintiff is barred by the law 
of limitation, - 


2 The present suit has been filed by 


the plaintiff Adi Bapuji Rabadi against 
Saradindu Banerjee, also known as Shute 
Banerjee, for damages suffered by the 
plaintiff due to malicious prosecution 
launched by the defendant. The facts of 
this case, shortly, are that the ‘Shute 
Banerjee Benefit Cricket Match’ was held 
for the benefit of the defendant Sarad- 
indu Banerjee. After such Benefit Cricket 
Match was held, it was the case of the 
defendant, there was misappropriation of 


funds from the sale proceeds of the said 


match ‘and the defendant lodged a First 
Report with the Hastings 
police station for criminal breach of trust 
committed by the plaintiff in respect of 
the ‘said Benefit Cricket Match. sale pro- 
ceeds, Thereafter the Hastings police sta- 
tion conductéd investigation and initiated 


_eriminal proceedings against the plaintiff. 


The plaintiff was arrested and thereafter 
released on bail. After the submission of 
the report by the Investigating Officer, 
the Chief Metropolitan Magistrate found 


`. that no prima facie case could be made 
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out against the plaintiff and that the said 
proceedings came to an end in favour of 
the plaintiff. By an order dated the 20th 
December, 1978 the Metropolitan Magis- 
trate discharged the plaintiff of the of- 
fences charged against him, The present 
suit has been filed by the plaintiff on the 
21st December, 1979 against the defen- 
dant for a decree of Rs. 1 lakh for dam- 
ages suffered by the plaintiff as a result 
of the said proceedings. In a suit for 
damages for malicious prosecution, the 
period of limitation is one year from the 
date of the termination of the proceed- 
ings in favour of the plaintiff. From the 
dates indicated above it would appear 
that the present suit has been filed one 
day later than the period prescribed by 
the Limitation Act. Hence, this applica- 
tion has been taken out by the defendant 
for dismissal of the suit as it is barred 
by the law of limitation, as claimed by 
the defendant, Mr. Pratap Chatterjee ap- 
peared in support of this application and 
submitted that an order should be made 
as prayed for and he also submitted that 
an application was taken out by the 
plaintiff in this suit for amendment of 
the plaint and for inclusion of certain 
pleadings in the plaint to make this case 
of the plaintiff for damages for malicious 
prosecution into a case for damages suf- 
fered by the plaintiff for maliciously pro- 
curing the arrest of the plaintiff by the 
defendant in the said proceedings, Such 
application for amendment. was dismissed 
and no order was passed by his Lordship 
Mr. Justice T. K. Basu, Mr. Chatterjee 
submitted that a suit for damages on ac- 
count of malicious arrest can only be fl- 
ed in respect of an arrest made in a civil 
matter and where a complaint is made 
and as a result whereof arrest is made 
by the police in a criminal proceedings, 
such an action does not lie. In that re- 
spect Mr. Chatterjee referred to Atkins 
Pleadings Vol. 11 page 108 and also Form 
No, 12. He also relied on James on Prin- 
ciples of Tort page 331 and submitted 
that an action for damages due to an ar- 
rest can only be filed in respect of an 
arrest which is made in civil matters and 
not in criminal proceedings. Mr. Ginwalla 
‘with Mr. Sudipta Sarkar appeared on be- 
half of the plaintiff and opposed this ap- 
plication. According to Mr. Ginwalla a 
suit for damages for maliciously procur- 
ing arrest is not confined to civil matters 
only but it also applies to criminal pro- 


ceedings. In that respect he referred to 
71 Appeal Cases page 470 and submitted 
that there are sufficient averments in the 


Adi Bajuji Rabadi v. Saradindu 
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plaint which would entitle the plaintiff 
to contend that it is also a suit for dant- 
ages filed by the plaintiff against the de- 
fendant for maliciously procuring the ar- 
rest of the plaintiff. So far as a suit for 
damages for malicious arrest is concern- 
ed, there is no specific provision in the 
Limitation Act, hence the residuary 
clause in the Limitation Act would apply 
and the plaintiff's case in that event 
would not be barred by the law of Iimi- 
tation, Mr. Ginwalla further submitted 
that this application is also bad as in the 
prayer portion it has asked that 
the suit should be dismissed which can- 
not be done at this stage until and un- 
less the issues are raised and gone into 
and then only a suit can be 

ed. In this connection Mr. Ginwalla 
points out that under Order 7, Rule 11 
an application can be made for rejection 
of the plaint on the grounds enumerated 

under Order 7, Rule 11. 


3. Under Order 7, Rule 11, sub-sec- 
tion (d) it has been provided that a plaint 
should be rejected where a suit appears 
from the statement in the plaint to be 
barred by any law. From the averments 
as made out in the plaint in this suit it 
would appear that the plaintiff has filed 
a suit for damages for malicious prose- 
cution. Although there are averments in 
the plaint that as a result of the com- 
plaint filed by the defendant, the plain- 
tiff was put under arrest by the police 
but there are no averments that such ar- 
rest has been caused to be made by the 
defendant through the police maliciously 
or it was a malicious abuse of the pro- 
cess of the Court. Moreover, in para- 
graph 5 of the plaint the plaintiff has 
averred that the plaintiff had suffered 
damages to the tune of one lakh of ru- 
pees for the reasons as stated. in sub- 
paragraphs (a) and (b) of paragraph 5. 
From the said sub-paragraphs it would 
appear that the plaintiff has made out a 
case that he has suffered damages not 
becuse of wrongful or malicious arrest 
caused to be made by the defendant but 
because of interrogations made by the 
police and because of such reporting in 
the newspaper and as the plaintiff was 
prevented from attending to his work, he 
has suffered damages. There are no aver- 
ments anywhere in the plaint that be- 
cause of the wrongful arrest caused to 
be made by the defendant the plaintiff 
has suffered damages. Hence, the aver- 
ment of such a case of malicious arrest 
of the plaintiff has not -been made out 
in the plaint. As there is no pleading of 


Y 
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a case for damages suffered due to mali- 
ous arrest by the police caused to have 
been made by the defendant, it is not 
necessary for me to decide as to whether 
damages for malicious arrest could arise 
also in a criminal case, I am of the view 
that there are no averments made in the 
plaint for such a case. In any event if 
no such case has been made out by the 
plaintiff in the present plaint, the plain- 
tiff can always file a suit against the de- 
fendant for damages suffered by the 
plaintiff for any wrongful or malicious 
arrest caused to have been made by the 
defendant through the police. Hence, I 
am of the view that the prayers as asked 
for in the petition should be allowed as 
from the plain reading of the plaint it 
would appear that the plaintiff’s present 
suit for malicious prosecution is barred 
by the laws of limitation as only one 
year’s time has been granted by the 
Limitation Act and the present suit was 
filed beyond that period of limitation. 


4. Hence, under the provisions of O. 7, 
R. 11 sub-section (d) I reject the plaint 
filed by the plaintiff and I order that the 
plaintiff should pay the costs of this ap- 
plication. There will, however, be a stay 
of operation of this order for a fortnight 
from date, 

Petition allowed, 


AIR 1981 CALCUTTA 5 
. ANIL K. SEN AND 
B. C. CHAKRABARTI, JJ. 


Smt. Bithika Dutta, Appellant v. Smt, 
Bela Rani Bhattacharyya, Respondent. 

A. F. A. D, No. 1559 of 1973, D/- 18-7- 
1980. 


(A) Bengal Money Lenders Act (10 of 
1940), S. 2 (4) — Words “whether as pro- 
prietor or principal or agent or guarant- 
or” — Scope of — These words are ex- 
planatory and not words of limitation 

The: words “whether as proprietor or 
principal or agent or guarantor” are ex- 
planatory and are not words of limita- 
tion so that if the borrower does not use 
the loan in either of the specified four 
categories, it goes out of the definition 
clause, A loan would be commercial 
when it is incurred with the object of 
using the same solely for the purpose of 
any business or concern relating to trade, 
commerce etc., irrespective of whether it 
ig so used as a proprietor, principal, agent 
Or a guarantor. (Para 9) 
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(B) T. P. Act (4 of 1882), S. 58 (c) Pro- 
viso — Scope of — Transaction involving 
out and out sale — Court finding that a 
declaration that it was mortgage by con- 
ditional sale, could not be granted — 
Whether court has power to consider if 
the transaction was a loan and grant de- 
claration accordingly. 

The plaintiff, in the instant case, exe- 
cuted a sale deed ih respect of certain 
property in favour of the defendant. On 
the same day an agreement for reconvey- 
ance and a lease of the property in 
favour of the plaintiff's son were also 
executed, The plaintiff subsequently 
brought a suit for relief under the Ben. 
gal Money-Lenders Act (10 of 1940) on 
a declaration that the transaction was in 
fact a mortgage. The Court found that it 
was not a mortgage but went on to in- 
vestigate (on payment of the necessary 
court-fee) whether tt was a loan and 
granted a declaration that it was a loan, 


On appeal, 

Held that the court could not do so, 
The object behind the legislative enact- 
ment in the matter of adding the proviso 
to Section 58 (c) would be wholly fri- 
strated if it be considered open to a court 
to make an investigation as done by the 
lower court and then grant a declaration 
that the transaction, though on its face 
is an out and out sale, is merely a loan 
subject to a charge over the property. 
Such being the position, the decree as 
passed was clearly unsustainable in law. 

(Para 11) 

S. C. Mitter and S. P. Koy Chowdhury. 
for Appellant; Hari Prasanna Mukherjee 
and Kshitish Chandra Roy Chowdhury, 
for Respondent. 

ANIL K. SEN, J.:— This is an appeal 
from an’appellate decree at the instance 
of the defendant in a suit under Secs, 36, 
37A and 38 of the Bengal Money Lend- 
ers Act, 1940 (hereinafter referred to as 
the said Act). The appeal is directed 


. against the decree dated August 4, 1972, 


passed by the learned Additional District 
Judge, 3rd Court. Howrah in Title Ap- 
peal No. 36 of 1972, 

2. The plaintiff/respondent instituted 
Title Suit No, 153 of 1970 renumbered ag 
Title Suit No. 74 of 1971 in the 38rd Court 
of the learned Munsiff, Howrah seeking 
relief under Sections 36, 37A and 38 of 
the said Act upon a declaration that a 
sale executed by her in favour of the 
defendant on July 29, 1968, in respect of 
premises No. 17/2, Khetra Mitra Lane, 
Howrah followed by an agreement for 
repurchase really constitutes. a mortgage 
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in respect of which the ‘plaintiff is en- 
titled to the reliefs under the said Act 
as prayed for, The plaintiffs case shortly 
was that.she was the owner of the said 
premises by ‘purchase. She was in need 
‘of money. to help her Dharmaputra Netai 
-Charan Patra to carry.on his business in 
fish, She approached the defendant. for a 
“loan of Rs. 7,000/- through the defen- 
dant’s husband who agreed to advance 
the loan provided the. plaintiff .executed 
-&: sale deed in respect of the suit pro- 
perty by way of security. In view of her 
extreme need the plaintiff had to. agree 
and on June 29,-1968, three documents 
were executed between the parties. . The 
first one was a conveyance in favour of 
the defendant, The second one was an 
agreement by -the defendant for recon- 
veyance and the third one was a lease of 
„the suit ee by the defendant in 
favour of Netai on a monthly rental of 
Rs. 175/- which really -represents. the 
interest on the money advanced by way 
of loan. According to the plaintiff, the 
whole transaction. constitutes mortgage 
ahd she having paid a total sum of Ru- 
pees 1,400/- towards interest approached 
‘the defendant to allow her to repay the 
loan in easy ‘instalments as she was not 
in a position to pay the entire sum at a 
time. The defendant having refused, the 
plaintiff “filed the above suit for ‘the 
‘aforesaid reliefs, 


. 3. The suit was contested _by the de- 
féndant. The defendant admitted. that the 
plaintiff was in need of money for the 
business of her Dharmaputra, But- he 
denied that the agreement- between the 
parties was really one for advancing a 
loan on a security furnished in the man- 
ner alleged by the plaintiff. The defen- 
dant claimed that it was.an out and out 
enle The defendant no doubt executed 
an agreement to reconvey the property 
to the plaintiff. on certain terms which 
the plaintiff never fulfilled, 


`. &. On the pleadings as aforesaid and 
on the evidence adduced by the parties, 
the learned’ Munsif found that even. upon 
the plaintiffs own case and evidence the 
‘loan incurred being one to meet the need 
of her Dharmaputra in carrying on. his 
business in fish was a commercial ‘loan 
not coming within the purview of‘ the 


said Act, In holding as such, the learned ` 


_ Munsif - overruled a contention put for- 
ward on behalf of the plaintiff to the 
effect that when the plaintiff had not 
_ Incurred the loan for her own business 
it cannot be said that the loan was used 
by the plaintiff for the purpose of any 
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business relating to trade, commerce, in- . 
-dustry etc., as proprietor or principal or 
-agent or guarantor, He overruled the said 


contention by holding that in view of the 
relationship -between the plaintiff and 
her Dharmaputra Netai either the plain- 
tiff was the actual borrower and -Netai 
was -her surety. or Netai was the actual 
borrower and the plaintiff was his surety 
and‘in either case according to the learn- 
ed Munsiff it would. come within the de- 
finition of commercial loan as in the Act, 
The learned Munsif further found that in 
view of the provision of the proviso to 
Section 58 (c) of the T. P. Act, the-trans- 
action ‘cannot -be held to be a: mortgage, 


-The learned Munsif “acoorsingly’ con- 
cluded; 


“So the relief for declaration that the 


transaction wasa mortgage or a mort- 


gage by conditional sale is not maintain- 
able in this suit. So, also the reliefs pray- 
ed for. under Section 36 of the Bengal 
Money Lenders Act for reopening of the 


transaction and for relieving the plaintiff . 


of all liabilities in excess of the limits 
i aia in Section 30 are not maintain- 
able.” 


On the conclusion ‘as aforesaid, instead of ` 


dismissing the suit the learned Munsif 


proceeded to consider whether ‘the trans- | 
‘action between the parties would still 


amount to a loan- in substance or not, 
Proceeding as such relying on certain 
surrounding circumstances, namely, 
all the documents were executed on the 


same date, that. the plaintiff continued to - 


remain in possession, that the lease in 


favour of Netai was for the same period. 
as specified in the deed ‘for reconveyance. 
and that the defendant took no steps to 


have her name mutated in the municipal 
records, concluded that the transaction 
between the parties was really a loan. In 
that ` view after obtaining necessary 
court-fees from the plaintiff for a snit 


_for declaration the learned Munsif passed 


a decree declaring the transaction to con- 
stitute. a loan transaction, l : 


5. Feeling. aggrieved, the defendant 
preferred an appeal, being Title Appeal 
No 36 of 1972 and. the plaintiff. filed a 
cross objection, The learned Judge in the 
court of appeal below allowed the cross 
objection by setting aside the finding. that 
the loan was a commercial loan and dis- 
missed the appeal. The learned Judge in 
the court of appeal below in setting aside 
the finding that it was not a commercial 
loan held that though the loan was ad- 
vanced to the plaintiff to be used by her 


that ` 


kal 
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solely for the purpose of business relat- 
ing to trade, yet according to him the 
learned Munsiff was wrong in thinking 
that. it was to be so used by her as: a 
guarantor or a surety, According to the 
learned Judge in the court of appeal be- 
low as the loan was not incurred by the 
borrower to be used for the purpose of 
business either as a proprietor or prin- 
cipal or agent or a guarantor it would 
not come within the definition of com- 
mercial loan as in the said Act to exclude 
the operation of that Act. The learned 
Judge in the court of appeal below, how- 
ever, affirmed the finding of the learned 


Munsiff that in view of the attending cir- 


cumstances the transaction’ between the 
parties is'a loan in substance. Strangely, 
though the learned Judge in the court of 
appeal below upon his own findings 
should have allowed the reliefs claimed 
by the plaintiff in the suit he merely 
affirmed the decree of the learned Mun- 
siff declaring the transaction to be a loan 
in substance, 


6. Feeling aggrieved, the. "defendant 
has preferred the prevent second appeal 
to this court, 


7. Mr. Mitter appearing in support of 
this appeal has first contended that the 
court. of appeal below wholly miscon- 
strued the definition clause in Section 2 
(4) of the said Act in holding that though 
the loan was upon his own finding in- 
curred solely for the purpose of business 
yet it would not constitute a commercial 
loan, According to Mr. Mitter the ulti- 
mate conclusion of the learned Munsiff in 
this regard was right though all his rea- 
sons may not be supportable, Secondly, 
it has been contended by Mr. Mitter that 
if the loan was a commercial loan -as 
rightly found by the learned Munsiff the 
entire suit should have been dismissed 
since neither in law nor on the pleadings 
was it open any further to the court. to 
investigate whether the transaction is 
otherwise a loan in substance or not. Mr, 
Mukherjee appearing on behalf of the 
plaintiff/respondent has contested both 
the points raised by Mr. Mitter and he 
contended further that the learned Judge 
in the court of appeal below was right 
in his conclusion that the loan not being 
a commercial loan the plaintiff is entitl- 
ed to a declaration that the transaction 
is a loan in substance. 

8 We have carefully considered the 
rival contentions put forward before us, 
It is not in dispute that relief under the 


rovisions of the said Act would be ad- 
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missible only if the transaction is in sub- 
stance a loan and such a loan-is not a 
commercial loan. Commercial loan has 
been definéd by Section 2 (4) to mean: 
-*A loan advanced to any person to be. 
used by such person solely for the pur- 
poses’ of any ‘business, or concern relat- 
ing to trade, commerce, industry, mining, 
planning, insurance, transport, banking 
or entertainment or to the occupation of 
wharfinger,, warehouseman or contractor 
or any other venture of a mercantile 
nature whether as proprietor, principal 
or agent or guarantor.” 

9. Now in the present case both the 
learned Munsiff and the learned Judge in 
the court of appeal below have concur- 
rently found that the plaintiff incurred 
the loan to be used by her solely for the 
purpose of a business relating to trade. 
As a matter of fact, even in the plaint 
the plaintiff pleaded: ` 

“As the said Netai Charan Patra had 
no other means to secure money to carry 
on with his business and requested the 
plaintiff to arrange money for him to 
save his drowning business, the plaintiff 
out of love and affection for her said son 
approached the defendants husband 
through her Dharmaputra Netai Charan 
Patra and another Sadananda Chatterji, 


since deceased, for loan of Rs. 7,000/-.” 
The evidence of the plaintiff and her 
husband at her trial was also to the same 
effect, Therefore, the two courts below 
are fully justified in coming to a con- 
current finding that even accepting the 
case of the plaintiff. that the transaction 
was a loan it was incurred to be used 
solely for the purpose of her son’s busi- 
ness in fish The two courts, however, 
were proceeding upon a misapprehension 
that the fact that the loan was so in- 
curred for being used solely for the pur- 
pose of a business would not by itself be 
sufficient to’ bring it within the definition 
clause unless it is further found that the 
borrower is to use it either as a propri- 
etor or as a principal or as an agent or 


„as a guarantor, While the learned Mun- 


siff thought that in view of the relation- 
ship between the borrower and her son 
it may. be taken that the borrower had 
incurred the loan to use it in the busi- 
ness aS a guarantor for her son, the 
learned Judge in the court of appeal be- 
low held that no such inference could be 
made. In our view, however, the two 
courts below misread the definition clause 
in thinking that in order to constitute 
commercial loan; the loan incurred must 
not only be one used solely for the pur- 
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pose of business but that it must be so 
used in either of the four capacities, 
namely, proprietor or principal or agent 
or guarantor. On plain reading of the 

efinition clause, the terms: ‘“Whe- 
her as proprietor or principal or 
agent or guarantor” are explanatory and 
are not words of limitation so that if the 
borrower does not use the loan in either 
of the aforesaid four categories, it goes 
out of the definition clause. According to 
this definition a loan would be commer- 
cial when it is incurred with the object 
of using the same solely for the purpose 
of any business or concern relating to 
trade, commerce ete., irrespective of whe- 
ther it is so used as a_ proprietor, 
principal, agent or a guarantor. 
Those words only elucidate the fact that 
what is important is the user for the pur- 
pose specified, it being wholly immaterial 
in whatever capacity it might have been 
so used. Such being the position, upon 
the concurrent finding of the two courts 
below even if the transaction was a loan 
as claimed by the plaintiff it would not 
come within the purview of the said Act, 
and as such, the plaintiff was not entitl- 
‘ed to any of the reliefs claimed, 


10, This takes us to the second point 
raised by Mr. Mitter. The learned Mun- 
siff having found that the plaintiff is not 
entitled to any of the reliefs claimed un- 
der the provisions of the said Act still 
proceeded to consider whether she would 
get a declaration that the transaction is 
yet a loan in substance as if in a decla- 
ratory suit. Here, the learned Munsiff 
first failed to appreciate that on the 
frame of the suit, the plaintiff was not 
entitled to such.a declaration and a mere 
payment of the court-fee for such a de- 
claration does not convert the suit into 
a suit for declaration, But that apart the 
learned Munsiff failed to appreciate that 
there exists a more fundamental objec- 
tion to such a claim for declaration. It 
is not in dispute that the deed of sale 
(Ext.. A) is an out and out sale, On its 
terms there is nothing to show that the 
transaction was anything other than a 
sale, So far as the deed of reconveyance 
is concerned (Ext. 3) the position is simi- 
lar These are two independent docu- 
ments though executed on the same date. 
It appears to us that the learned Munsiff 
was quite conscious of the added proviso 
to Section 58 (c) of the T. P. Act which 
lays down: : 


“Provided that no transaction shall be 
deemed to be a mortgage unless the con- 
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dition is embodied in the document which 
effects or purports to effect the sale,” - 


IL The learned Munslff being awara 
of the implication of such a statutory 
amendment held that the plaintiff is not 
entitled to a declaration that the trans- 
action constitutes a mortgage by condi- 
tional sale. Even finding as such, he went 
on further to consider whether the plain- 
tiff could yet claim a declaration that tha 
transaction is a loan in substance. In our 
view, if it is not for the purpose of giv- 
ing relief under the provisions of the said 
Act, then the proviso to Section 58 (c) 
of the T. P, Act itself would debar any 
such investigation, The reason, in our 
view, is quite obvious. The plaintiff by 
the deed of sale (Ext, A)-conveyed her 
right, title and interest in the property 
in favour of the defendant. But for the 
proviso to Section 58 -(c) it would have 
been open to the court to investigate 
whether such transfer constitutes the 
transfer of the entire right, title and 
interest of the plaintiff in favour of the 
defendant or it merely constituted trans- 
fer of an interest of the nature of a mort- 
gage to constitute mortgage by condi- 
tional sale, But it is not open to the court 
to ignore the transfer altogether and hold 
that the transaction was merely a loan 
subject to a charge as held by the learn- 
ed Munsiff. The object behind the legis- 
lative enactment in the matter of adding 
the proviso to Section 58 (c) would be 
wholly frustrated if it be considered open 
to a court to make an investigation as 
done by the learned Munsiff and then 
grant a declaration that the transaction 
though on its face is an out and out sale 
is merely a loan subject to a charge over 
the property. Such being the position, 
the decree as passed is clearly unsustain- 
able in law. 


12. This appeal, therefore, succeeds and 
is allowed. The decrees passed by the two 
courts below being set aside the plain- 
tiffs suit is dismissed, We would, how- 
ever, direct the parties to bear their costs 
throughout. 


B. C. CHAKRABARTI, J.:— I agree. 
Appeal allowed. 
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AIR 1981 CALCUTTA 9 
CHITTATOSH MOOKERJEE AND 
B. N. MAITRA, JJ. 

Mahadev Missir and others, Appellants 
v. Basudev Missir and others, Respon- 
dents, 

A. F, O. D. No. 1014 of 1964, D/- 9-7 
1980, 


(A) Civil P. C. (5 of 1908), O. 41, R. 1 


— Plea of doctrine of partial partition ~ 


abandoned in lower court — Cannot be 
raised in appeal — Decision of lower 
court binding on the parties. 

In a suit for partition of a joint family 
property, partition in respect of a proper- 
ty situated in another State was not de= 
manded, though the plaint clearly show- 
ed that the family possessed some. As 
regards this neither an issue was framed 
by the trial court nor any evidence was 
adduced by the parties, but in appeal the 
defendant sought dismissal of suit on 
ground of partial partition, 


. Held, that the doctrine of partial parti- 
tion was not applicable and the suit 
could not be dismissed. AIR 1923 Cal 501, 
AIR 1952 Cal 738, Foll. (Para 5) 

Further, when the point of partial par- 
tition was not pressed before the trial 
court and no evidence as to it was ad- 
duced, the parties would be bound by 
the decision of the lower court and have 
no right to raise the same in appeal. AIR 
1918 PC 53, Foll. ; (Para 6) 

(B) Evidence Act (1 of 1872), Ss. 101 to 
104 — Suit for partition of joint family 
property — Both parties adducing evi- 
dence — Question as to onus of proof not 
important — Court has to decide the suit 
on the basis of material available, 


(Para 14) 
Cases Referred : Chronological Paras 
AIR 1971 SC 996 8 
AIR 1968 SC 1276 14 
AIR 1963 SC 1601 14 
ATR 1959 SC 31 7 
AIR 1955 Cal 206: 58 Cal WN 980 8 
AIR 1954 SC 379 9 
AIR 1952 SC 72 8 
ATR 1952 Cal 738 5 
AIR 1947 PC 189: 52 Cal WN 505 9 
AIR 1928 PC 77 7 
AIR 1923 Cal 501: 37 Cal LJ 191 5 
AIR 1920 PC 46: 47 Ind App 87 8 
AIR 1918 PC 53: 22 Cal WN 866 6 
(1867-69) 12 Moo Ind App 523 (PC) 8 
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Panda and Sontimoy Panda, for Respon- 
dents. 


B. N. MAITRA, J.:— The plaintiffs have 
allegea that defendant No. 1, Mahadev 
Missir, is the elder brother of plaintiff 
No. 1, Basudeb., They hail from U, P. 
About 30 years ago, the plaintiff No. 1 
and defendant No. 1 came to Kharagpur 
in the district of Midnapore in search of 
employment, They settled there, lived in 
joint mess and jointly dealt in ready- 
made garments, blankets, clothes etc, 
Mahadev was the karta of the joint 
family and he used to supervise the busi- 
ness, Subsequently, their business flour- 
ished. Out of the Ejmali fund, Basudeb 
and Mahadev Missir acquired properties 
from time to time. Some of the acquisi- 
tions were made in the name of Basudeb 
Missir, some in the name of Mahadev 
Missir, some in the name of plaintiff 
No, 2, son of plaintiff No. 1, and some 
in the names of defendants Nos. 2 and 3, 
sons of Mahadev. But all the properties 
listed in the schedule to the plaint are 
joint family properties, About five or six 
years ago, plaintiff No, 1 and Mahadev 
Missir fell out, Mahadev disclosed that 
all the properties were his self-acquired 
ones and the plaintiffs had no right 
therein and also asserted that the pro- 
perties had been recorded in his name in 
the R. S. Khatian, So the plaintifis asked 
for partition. No partition was effected 
by the defendants. Hence, the suit for 
partition regarding the plaintiffs’ 8 annas 
share, 


2, Defendant No. 1 has filed a written 
statement denying the plaintiffs’ allega<« 
tions, He has stated that though he came 
to Kharagpur, the business carried on by 
him and by Basudeb were separate ones. 
The plaintiffs have no interest therein. 
He derived income from his own busi- 
ness and acquired the properties from his 
own fund, 


3. The learned subordinate Judge ac- 
cepted the plaintiffs’ version, He stated 
that the properties in question were the 
joint family properties of the parties and 
they were not separately acquired by the 
defendant No. 1, as alleged. Excepting 
the land of Khatian No. 251, the suit was 
acer So, this appeal by the defen- 

ants, 


4. It has been contended on behalf of 
the appellants that P. W. 1, Basudev. Mis- 
sir, plaintiff No, 1, has not stated that he 
brought any money from U., P. When he 
came down to Kharagpur. There is no 
evidence that.there was any nucleus with 
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which the alleged acquisition could have. 
been made. Basudeb has stated that there 
are no accounts of his separate business. 
The learned Subordinate Judge ought not 
to have accepted the plaintifis’ version. 
P. W, 2 Dhanu, and P. W., 3, Ashu Dolai, 
. are unsummoned witnesses. D. W. 1 
- Mahadev Missir, defendant No, 1, has 
stated that he had his separate licence 
Moreover, a. fundamental mistake was 
made by the court below . because the. 
onus on the important point of joint ac~ 
-quisition was misplaced. The plaintiffs 
are, bound to prove their own case, Since 
the plaintiffs failed to substantiate their 
allegations, the suit is bound to be dis- 
missed. Moreover, paragraph 1 of the 
plaint indicates that the parties are pos- 
sessed of some properties in U. P. But 
those properties have not been brought 
into the hotch-potch, So the suit is not 
maintainable because it is bad for partial 
partition. l 

5. The first question arises whether the 
suit is bad for partial partition. No issue 
was framed on this and no such evidence 
was adduced, It appears from the judg- 
ment that the Issue No. 1 relating to the 
maintainability of the suit was not press- 
ed..Law in respect of partial partition is 
well settled after the Bench decision of 
Rajendra v. Brajendra in 37 Cal LJ 191: 
(AIR 1923 Cal 501). ‘Sir Ashutosh Moo- 
kerjee speaking for the bench has stated. 
that in a suit for partition all the pro- 
perties must be brought into the hotch- 
potch, But there are exceptions, Le, 
when the properties are situated in dif- 
ferent districts, there is different law for 
the. property which is distantly situated, 
‘when the property is not partible and 
when the property is not in possession of 
the coparceners and may consequently ba 
deemed to be really . not available for 
partition, This principle has been follow-> 
ed in the bench case of Kasiswar v. 
Nakkuleswar in ATR 1952 Cal 738. At all 
events the plaint indicates that there 
were properties in a different State, ie. 
in U, P. The suit is not hit by the doc- 
trine of partial partition, 


6. In the case of Lala Kalyan Das re« 
ported in 22 Cal WN 866 at pages 870 and 
871; (AIR 1918 PC 53), Lord, Sum~ 
ner has stated that when a point was not 
pressed in the lower court, in the abs- 
ence of evidence that the judgment was 
erroneous on the point, the appellants 

ust accept that position and cannot 
raise the same in appeal before the Judi- 
cial Committee against the decision of 
the High Court because that is a point 





Mahadev v, Basudev 


A.L R. 
which they elected not to advance in the 
High Court. There is nothing to show 
that the decision of the. trial court in this 
regard is erroneous, Hence, this subme 
sion cannot be accepted, 


7. Then about the question’ ‘of onus. 
Both the parties adduced evidence in this 
case, In the case reported in AIR 1959 
SC 31 at p, 38, it has been stated that the 
question of onus at the end of a case 
when both the parties have adduced evi- 
dence is not of any importance and the 
court has to decide on the materials 
available on the record. In the case of 
Sime, Darby & Co. Ltd., reported in AIR 
1928 PC 77, it has been stated that when 
all. the circumstances have been ascer- 
tained so far as the parties have thought 
- fit to ascertain them, discussion on the 
question of onus. becomes immaterial. 
That question becomes important if the 
circumstances are so ambiguous that a 
satisfactory conclusion is impossible with- 
out resort to it 


8. The normal state of every Hindu 
family is that it is Joint in food, worship 
and estate. In the absence of proof of 
division, such is the legal presumption. 
This presumption is stronger in the case 
of brothers than in the case of cousins, 
The principles of the cases of Neelkisto 


.v.,Beerchunder in (1867-69) 12 Moo Ind 


App 523 (PC) and Nageswar v, Ganesha 
in 47 Ind App 57: (AIR 1920 PC 46) de- 
cided by the Judicial Committee and by 
the Supreme Court in AIR 1952 SC 72 
and AIR 1971 SC 996 at p. 998 may be 
cited. The presumption of joint family 
and joint family property of Mitakshara 
Law applies to Dayabhag Law as well, 
vide the bench case of Charan Das v. 
Kanailal in 58 Cal WN 980 at p. 984: 
(AIR 1955 Cal 206), ' 

9. -Proof of existence of-a Joint family 
does ‘not lead to the presumption that the 
property held by any member of the 
family is joint and the onus is primarily 
on him who claims a particular property 
to be joint family property. But whera 
that family possessed some joint property 
which may have formed the nucleus from 
which the property may have been .ac= 
quired, the onus shifts to the person who 
claims it as his self-acquired prapory 
vide the cases in 52 Cal WN 505:, (AIR 
1947 PC 189) and AIR 1954 SC 379. 

9A. After the arguments were’ advanc- 
ed in part on behalf of. the appellants, 
we asked them to submit a list to show 
which -of the properties described in the 
schedule of the plaint were acquired by 
whom and when. The ‘appellants did not 
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comply with our verbal direction - and 
submit any such list, It is true that there 
‘is no direct evidence that defendant No.1 
brought any money from Rae Bareilly in 
U, P. or there was any nucleus of the al- 
leged joint family, But there are certain 
circumstances which clearly show as -to 
whose version is the true one. 


10. The P. W. 1 Bastideb, plaintiff 
No. 1 and P, W. 2 Dhanu and P. W. 3 
Ashu have been examined to support the 
plaintiffs’ version. — 


11 Ext. 1 is the certified copy of the 
registered sale deed dated 18th January, 
1946, regarding a property appertaining 
to Khatian No. 71 of Mouza Sonamukhi. 
This document stands in the name of 
plaintiff No. 1. But this item of property 
was sold by defendant No. 1 to one Ram 
Prosad, There is no satisfactory explana- 
tion on behalf of the appellants as to how 
such sale could be made by the elder 
brother, i.e by defendant No. 1 to Ram 
Prasad. This transaction made long be- 
fore the dispute arose is consistent with 
the plaintiffs’ case and inconsistent. with 
the defendants’ version, 


12. Next comes the certified copy of 
the registered kobala dated 2ist Novem- 
ber. 1945. Ext. 1 (b)? This document 
shows that the purchase was made by 
plaintiff No, 2 and by defendant No, 2. 
As stated before, defendant No. 2 is the 
son of Mahadev Missir and plaintiff No. 2 
is the son of plaintiff No. 1. It is the 
common ground that when the property 
was acquired in 1945, both plaintiff No. 2 
and defendant No. 2 were minors, There 
is no evidence that they had any sepa- 
rate fund. So, this purchase is incongru- 
ous with the defence version that there 

_ was no such joint family. That fact goes 
a long way to prove that there was a 
joint family and such acquisition had 
been made from the joint fund and Basu- 
deb and Mahadeb were possessed of an 
ejmali fund with which acquisition was 
possible, 


13. The next document is Ext. 2 (a), 
which is the certified copy of the pros 
perty appertaining to Khatian No. 71 
The kobala, Ext. 1, shows that this pro- 
perty was purchased by Basudeb, © So i$ 
ought to have been recorded in his-name. 
But it was recorded ‘in the ‘name of the 
defendant No. 1. In such circumstances, 
the trial court made no mistake in stat- 
ing that circumstances showed that de- 
fendant No. 1 was the karta of the joint 
tamily and that he looked after the joint 

family properties, 
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14. The aforesaid presumption of joint- 
ness has not been rebutted. In the case 
in AIR 1963.SC 1601 and AIR 1968 SC 
1276, it has been stated that separate pro- 
perty of a member will become joint 
property if it be thrown by the owner 
into the common stock with the intention 
of abandoning the separate claim therein. 
It has already been indicated that there 
is no explanation how the property cov- 
ered by the registered kobala dated 
18-1-1946 Ext, 1, standing in the name of 
plaintiff No. 1 could be sold by defen- 
dant No. 1 to the stranger, Ram Prosad. 
Of .course, no case of blending has been 
made out in the pleadings, But the facts 
and circumstances clearly establish that 
there was a joint family, which was pos- 
sessed of joint fund and joint family pro- 
perty. There was sufficient nucleus with 
which the acquisition could have been 
made and Mahadev Missir, defendant 
No. 1, was the karta of the joint family. 
We find accordingly. It is thus clear that 
there are materials to arrive at a conclu- 
sion without reverting to the question of 
onus, The plaintiffs’ version is thus ac- 
cepted, Hence, the argument advanced on 
behalf of the appellants cannot be sus- 
tained. - 


-15, The learned Subordinate Judge has 
stated that the properties of Khatian No. 
251 were sold on 23rd July, 1952 by the 
Kobala Ext. 1 (d), to the sons of Niran- 
jan Das after the suit was filed. The 
plaintiffs and the defendants have no sub- 
sisting interest in that property. The 
learned Subordinate Judge excluded that 


_ property from the purview of the claim 


for partition, No grievance has been 
made in this regard, 


‘16, The appeal is, thavetare, dismissed, 
Mhare will be ho order as to Cost: 

17. Let the records be sent down as 
early as possible. 

CHITTATOSH MOOKERJEE, J, -— 
I agree, ~ - 


Appeal Ciamleses 


‘AIR 1981 CALCUTTA 11 
BANKIM CHANDRA RAY, J, 
In Re: Krishnadas Mondal and others, 
Appin. No, Nil, D/- 15-7-1980, 


(A) Constitution of India, Art. 46 -= 
Contravention of directive principles — 
Government orders restricting certain 
monetary benefits to Scheduled Castes & 
Scheduled Tribe students whose parents 
earned less than a specified amount — 
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12 Cal, In Re: 
Orders held not contrary to directive 
principles. 


Certain Government orders laid down 
guidelines regarding payment of grants 
to hostel students belonging to Scheduled 
Castes and Scheduled Tribes, These 
orders restricted the grant to those whose 
parents had an annual income less than 
Rs, 3600. 

Held that the State in passing the 
orders undoubtedly had before it the 
directive principles of State policy, So 
it could not be said that these orders 
were directly contrary to the directive 
principles of State policy. (Para 2) 


(B) Constitution of India, Arts, 37 and 
46 — Jurisdiction of Court — Orders not 
observing directive principles laid down 
in Art, 46 — Not enforceable by Court, 
AIR 1951 Bom 210 (FB); AIR 1959 SC 
648 and AIR 1973 SC 1461, Rel. on. 


(Para 2) 
Cases Referred : Chronological Parag 
AIR 1973 SC 1461 2 
ATR 1959.SC. 648 2 


AIR 1951 Bom 210: 52 Cri LJ 80 (FB) 2 

H. Chakraborty, for Applicants; R. N. 
Datta Gupta, for the State, Respondents, 

ORDER :— This application is directed 
against two orders issued by the Gov- 
ernment, one is dated 23-7- 1979 and ‘the 
other is dated 3-6-1980. By these orders 
certain guidelines have been laid down 
in 'regard to payment of grants to stud- 
ents belonging to Scheduled Castes and 
Scheduled Tribes who are residing in 
hostels to defray their hostel charges. 
The attack on these two orders has been 
primarily directed on the ground that 
these two orders clearly laid down re- 
striction that parents who have annual 
income of Rs, 3,600/- will not be eligible 
to apply for these grants in respect of 
their wards residing in hostels, 

2. This condition has been challenged 
in this writ petition on the ground that 
it is contrary to the provisions contained 
in Article 46 of the Constitution and se- 
condly it creates unreasonable restriction 
inasmuch as there was previously no such 
restriction to obtain grants in respect of 
students belonging to Scheduled Castes 
and Scheduled Tribes residing in hostels 
and on these grounds this writ petition 
has been filed. Article 46 of the Consti- 
tution clearly enjoins on the State that 
it will try: to promote with special care 
the educational and economic interest of 
weaker sections of the people and in 
particular those belonging to Scheduled 
Castes and Scheduled Tribes. Article 37 
clearly provides that these directive prin- 
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IV of the Constitution are not enforcea- 
ble by any court but they are funda- 
mental in the governance of the country 
and it shall be the duty of the State to 
apply these principles in making laws. 
Undoubtedly in passing these two orders 
the State had before it the directive prin- 
ciples of State policy. So it cannot be 
said that these orders are directly con- 
trary to the directive principles of State 
policy. The argument that these orders 
laying down pecuniary qualifications is 
contrary to the provisions. of Article 46 
is unsustainable for the simple réasons 
that in view of the provisions contained 
in Article 37 the directive principles if 
for argument’s sake are not observed they 
are not enforceable in a court of law and 
this has been clearly held in several de- 
cisions. The first of such decision was 
reported in AIR 1951 Bom 210 (FB) (F. N. 
Balsara v. State of Bombay) where it has 
been clearly observed that directive prin- 
ciples are in the nature of an instrument 
of instruction which both legislature and 
the executive are expected to respect and 
to follow. In a later ‘decision of the Su- 
preme Court reported in AIR. 1959 SC 
648 (Deepchand v: State of U.P.) it was 
observed that a law otherwise valid 
would be valid notwithstanding that it 
violated directive principles of State 
policy and this view has also been re- 
peated in a later Supreme Court decision 
in Kesavananda Bharati v. State of 
Kerala reported in AIR-1973 SC 1461 at 
p. 1508 (para. 139). It -has been observed 
as follows: Part IV of the Constitution 
contains ` directive principles of State 
policy. Article 37 , specifically provides 
that the provisions contained in this part 
shall not be enforceable by this Court 


but the principles therein laid down are - 


fundamental in the governance of the 
country and it shail be the duty of the 
State to apply these principles in mak- 
ing laws. It is clearly so and it has also 
been laid down by this Court that these 
provisions are not justiciable and cannot 
be enforced by any court, In view of 
the -decisions referred to above I do not 
find any substance in the challenge 
thrown in the instant writ petition. 

3. This application is, therefore, dis- 


missed without any order as to costs, The 
interim order is vacated. 


4. The prayer for stay is refused as in 
my opinion no prima facie case has been 

made out for the issuance of a Rule. 
ppp enon annica 
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AIR 1981 CALCUTTA 13 
G. N. RAY, J. 
Sachindra Nath Bose and another, Ap- 
pellants v. Jyoti Bikash Ghose and 
others, Respondents. 


S. M. A. No. 46 of 1977 with S. A. No, 
840 of 1977, D/- 22-9-1980. .- 


West Bengal Premises Tenancy Act (12 
of 1956), Ss. 13 (3A), 17E — Suit for 
eviction instituted within three yearg 
from date of purchase — Amendment of 
Act during pendency of appeal in High 
Court — Application by tenant under 
S. 17E, dismissed — Dismissal not chal- 
lenged — Second appeal to set aside de- 
cree dismissed for non-prosecution — Va- 
lidity of decree cannot be challenged 
before executing court. 


Where a suit for eviction was institut- 
_ ed by the landlord on the ground of rea- 
- sonable requirement within three years 
from the date of purchase’ of the. pre~ 
mises before the amendment of the Act 
incorporating the provisions of sub-sec~ 
tion (3A) of S. 13 with retrospective 
effect the decree passed in such a suit 
was not void but it could be avoided if 
the tenant made an application - under 
S. 17E within the specified time and in 
accordance with the provisions of S. 17E 
such a decree could also be avoided if 
its validity was challenged before a 
higher Court for setting aside the decree 
in an appeal If such an appeal was pre- 
ferred the appeal being continuation of 
the suit the effect of change of law could 
be implemented and the decree could be 
set aside. (Para 6) 
Where the application by the tenant 
under S. 17E was dismissed and no step 
was taken by him to challenge such dis- 
missal and second appeal made before 
the High Court to set aside the decree 
for eviction was also dismissed for. non- 
prosecution, both the remedies available 
to the tenant to have the decree set aside 
having been exhausted, the tenant would 
be precluded from challenging the vali- 
dity of the decree for eviction before the 
executing court and, in such a case, the 
tenant would be liable to pay mesne pro- 
fits, (Para 6) 
Cases Referred: Chronological Paras 
AIR 1980 Cal 90 
ATR 1978 SC 1062 
AIR 1975.SC 1146 
AIR 1954 SC 340: 1954 All LJ 551 
AIR 1914 PC 66: 12 All LJ 624 
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Sachindra Nath v. 


Jyoti Bikash Cal, 13 


M. N. Ghose and Asoke De, for Appel- 
lants; Shyama Charan Mitter, A. K. Sen- 
gupta and Bhaskar Bhattacharyya, for 
Respondents; Amar Nath Shaw, for Re- 
spondents Nos. 3 and 4. 


JUDGMENT:— This appeal is directed 
against the judgment dated 23rd August, 
1976 passed by the learned Additional 
District Judge, 6th Court, Alipore in 
Miscellaneous Appeal No. 434 of 1976 
affirming the Order No. 55 dated 24th 
April, 1976 passed by the learned Munsif 
in Miscellaneous Case No. 10 of 1976. The 
judgment-debtors are the appellants in 
the instant appeal and the said Miscella- 
neous Case No. 10 of 1976 arose out of 
an application made by the judgment- 
debtors under Section 47 read with Sec- 
tion 151 of the Code of Civil Procedure 
inter alia contending that the decree for 
eviction passed in Title Suit No. 137 of 
1968 under the West Bengal Premises 
Tenancy Act was null and void and as 
such the said decree was not executable. 
It appears that the landlords brought 
Title Suit No. 137 of 1968 against the 
appellants judgment-debtors Sachindra 
Nath Bose and Samarendra Nath Bose 
for recovery of khas possession of the 
disputed premises under the West Ben- 
gal Premises Tenancy Act after eviction 
of the said two tenants from the suit 
premises. The said suit was decreed and 
the said decree was affirmed by the Court 
of Appeal below in Title Appeal No. 525 
of 1969. Thereafter the judgment-debtors 
preferred an appeal before this Court 
being Second Appeal No. 634 of 1970 
but the said appeal was also dismissed 
for non-prosecution. The aforesaid de- 
cree for eviction was put to execution in 
Title Execution Case No. 59 of 1972 and 
on 4th February, 1976, the said’ applica- 
tion under Section 47 read with S. 151, 
C. P. Code’ was filed by the appellants 
judgment-debtors challenging the vali- 
dity of the decree. For appreciating the 
contentions of the judgment-debtors ap- 
pellants, certain facts with dates are re- 


levant and such facts are set out- here- 
under: 
2. On August 8, 1966, the suit pro- 


perty was purchased by the decree-hold- 
er and on March 17, 1967, the said Eject- 
ment Suit No. 137 of 1968 was instituted 
by the landlord on the ground of rea- 
sonable requirement of the suit premises 
by the landlord and aiso on the ground 
of. default. The decree for eviction was 
passed in the said Title Suit No. 137 of 


1968 on-.14th. February, 1969 and-on Au- 


t4 Cal, 
gust 21, 1969, the said-decree was affirm- 
ed by the Court of Appeal below in Title 
Appeal No. 525 of 1969 and on August 16, 
1969, a second appeal was preferred. be- 
fore this Court and on March 14, 1972 
the said second appeal being S. A. No, 
634 of 1970 was dismissed for non-prose- 
cution. During the pendency of the said 
appeal before this Court, the West Ben- 
gal Premises Tenancy Act was amended 
and the Amending Act XXXIV of 1969 
came into operation on 14th November, 
1969. The West Bengal Premises Tenancy 
(Amendment) Act XVII of 1970 also 
came into force on March 6, 1970. 

3. Sub-section (8A): of Section 13 of 
the West Bengal Premises Tenancy Act, 
1956 was added with retrospective opera- 
tion. It is provided for in the said sub- 
section (8A) of Section 13 of the West 
Bengal Premises Tenancy Act that where 
‘a landlord has acquired his interest in 
the premises by transfer, no suit for re- 
covery of possession of the premises. on 
any of the grounds mentioned in cl (f) 
and clause (ff) of sub-section (1) of Sec- 
tion 13 shall be instituted by the land- 
lord before the expiration of a period of 
three years from the date of his acquisi-~ 
tion ‘of such interest. The judgment- 
‘debtors under one of the amended provi- 
sions of the Act namely . under Sec. 17E 
made an application for setting aside the 
decree. of eviction passed .in' the said 
Title Suit and the said application was 
filed on 7th May, 1970. On August 9, 1972 
the said application under Section 17E 
was dismissed. The | judgment~debtors 
contended in their application under Sec- 
tion 47 read with Section 151 of the Code 
of Civil. Procedure that the decree was 
passed on the ground of reasonable re- 
` quirement of the landlord, but the suit 
having been instituted before the com- 
pletion of three years from the date of 
_purchase of the suit premises by the 
landlord, such suit on the ground of rea- 
sonable requirement viz on a ground 
under clause (ff) of Section 13 (1) of the 
West Bengal Premises Tenancy Act could 
not have been instituted but such suit 
having been instituted within the prohi- 
bited period, the decree passed in the 
said suit was a nullity and as such’ not 
‘executable. The learned Munsif,- how- 
ever, held in the said Miscellaneous Case 
No. 10 of 1976 arising out of the afore- 
said application under Section 47 read 
‘with Section 151 of the Code of Civil 
Procedure that although sub-section (3A) 
‘of Section 13 of the West Bengal Pre- 
mises Tenancy Act was enforced with 
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retrospective operation the decree passed 
in the Title Suit was not a nullity and 
as- such the executing court could not go 
behind the decree. In that view of the 
matter, he dismissed the said Mise. Case 
No. 10 of 1976. The judgment-debtors 
thereafter preferred the said Misc: Ap-. 
peal No, 434 of 1976 before the Court of 
Appeal below. The respondents, however, 
contended that although the. judgment- 
debtors had the privilege to ' have the 
judgment and decree passed on ths 
ground of reasonable requirement set 
aside by making an application under 
Section 17E on the ground that such de- 
cree for reasonable requirement was 
passed in favour of a landlord who insti- 
tuted a suit for reasonable requirement 
within three years from the date of pur- 
chase, the petitioner in the instant case 
pursued two remedies, one being the 


second appeal preferred in this Court | 
against the judgment: and decree passed ' 


in the said ejectment suit and: the other 
being the said application under Sec- 
tion 17E of the . West Bengal Premises 
Tenancy Act but, as before the hearing 
of the said application under Section 17E, 
the said Second Appeal was dismissed 
for default on-14th March, 1972, the de- 
crees passed by- the Courts below had 


“merged in the“‘decree passed: by - this 


Court in the Second Appeal and at the 
time. of disposal of the said application 
under Section .17E; only the decree pass- 
ed by this Court was in force and as such 
under Section 17Ẹ, the decree of this 
Court could not have beén set aside. 


-Apart from that in view of dismissal of 


the sald application under Section 17E, 
the judgment-debtors were precluded 
from questioning the validity and legality 
of the said decree for eviction passed 
against them. It appears that the Court 
of Appeal below accepted the contention 
of the decree-holders respondents and 
held that it was no longer open to thé 
jJudgment-debtors appellants to contend 
that the decree under execution was a 
nullity and as such the execution pro- 
ceeding was not maintainable, In that 
view of the matter, the learned Addi- 
tional District Judge, 6th Court, Alipore, 
dismissed the said Miscellaneous Appeal 
and affirmed the order passed by the 
learned Munsif. 


4. Mr. Ghose, the learned counsel ap- 
pearing for the appellants, contends that 
if the decree. is a nullity. the objection 
about the said fact of nullity can be rais- 


ed wherever and whenever it is sought 


1981 


to be enforced and even at the stage of 
execution and-in collateral proceeding. 
He contends that because of the provi- 
_ Sion of sub-section (3A) of. Section 13 of 
the Premises-Tenancy Act enforced . with 
retrospective effect there was a bar in 
instituting the suit-for eviction’ on the 
ground of reasonable requirement of the 
landlord within three years from the 
date of purchase. But despite such bar, 
the decree for-eviction was passed and 
as such the decree was clearly null and 
void and hence the objection as to the 
nullity of the decree can be lawfully 
raised in the said execution proceeding. 
For this contention, Mr. Ghose referred 
to the Supreme’ Court decision made in 
the case of Kiran Singh v. Chaman Pas- 
wan reported in AIR 1954 SC 340. It was 
held-in the said decision that it is a 
fundamental principle that a decree pass- 
, ed by a Court without jurisdiction is a 
` nullity and its invalidity can be set up 
wherever and whenever it is sought to be 
enforced even at the stage of execution 
and collateral proceedings. Mr. Ghose in 
this connection also refers to the decision 
of the Supreme Court made in the -case 
of B. Banerjee v. Anita Pan reported in 
AIR 1975 SC 1146. It was held in the said 
case by the Supreme Court that sub-sec- 
tion (3A) of Section 13 was retrospective 
in operation, Mr. Ghose contended that 
as in view of amendment of original Sec- 
tion 13 (1) (Í) there was necessity of spe- 
cific pleading of reasonable requirement 
in terms of amended Section 13 (1) (ff) 
the Supreme Court held in the said case 
of B. Banerjee v. Anita Pan that as three 
years had already elapsed from the date 
of purchase of the suit premises and as 
by amending the plaint there. would be 
necessity of framing additional issues 
and consequential retrial of such addi- 
tional issues and for all practical pur 
poses the suit was required to be heard 
afresh and in the aforesaid circumstances 
it could be held that’a new suit was in- 
stituted and as such there was no’ bar of 
instituting the suit in view of provisions 
of sub-section (3A) of Section 13 of the 
West ‘Bengal Premises Tenancy Act. Mr. 
Ghose contends ‘that in: the. instant. case 


during the pendency of the said ` second. 


appeal before this Court; the Amendment 
Act incorporating sub-section (3A) with 
retrospective effect came into. force’. and 
it was the duty of the | decree-holders 


landlords either to’ withdraw the suit and- 


to institute a fresh suit after the expiry 
of three years from the date of purchase 

and/or to take recourse to amendment of 
rrr rnc 
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pleading and: consequential retrial -oft- the 
‘suit in terms of the observation made by 
the Supreme Court in the said case of 
B. Banerjee v. Anita Pan, but the decree- 
holders landlords not having -taken re- 
course to such procedure, the bar to in- 
stitute the said‘ Title Suit was not remov- 
ed and/or cured and as. such the decree 
passed in the said Title Suit had become 
null and void and not executable. Mr. 
Ghose further contends that in the case 
of nullity of a decree the executing court 
can very well examine the validity of 
the decree and hold that the decree is a 
nullity. Mr. Ghose in this connection also 
refers to a decision made by this Court 
in the case of Sibapada Roy Chowdhury 
v. Sudhangsu- Kumar Sen reported in 
AIR 1980 Cal 90. It was held by D. C 
Chakravorti, J. (sitting singly) in the 
said case that generally. the executing 
court cannot go behind the decree nor 
can it question legality or correctness, 
but to this general rule there is an ex- 
ception furnished by cases where the de- 
cree sought to be executed is a nullity on 
the ground of want of inherent jurisdic- 
tion of the Court passing the decree. If 
the Court passing the decree lacks inhe- 
rent jurisdiction to pass the same, the 
judgment-debtors may before the execut~ 
ing court, challenge the executability of 
the decree. Mr. Ghose also cites another 
decision of the Supreme Court made in 
the case of Balai Chandra Hazra v. Shew 
Dhari Jadav. reported in AIR 1978 SC 
1062. Mr. Ghose contends that the decree 
in question was passed without the satis- 
faction of the court that the plaintiffs had 
no other reasonably suitable accommoda~ 
tion in their occupation within the mean= 
ing of Section 13 (1) (ff). Accordingly the 
said decree was a nullity and therefore 
the executing court was wrong in exécut- 
ing the said decree. Mr. Ghose ` further 
submits that simply a second appeal was 
preferred ‘by the judgment-debtors, the 
right of the judgment-debtors to present 
the said application under Section 176 


could ‘not’ “have been taken 
away’ -* and ` it ~ must be held 
that the remedy under ‘Section 17E 


of the West Bengal Premises Tenancy 
Act for setting aside the decree of evic- 
tion on the ground of reasonable require- 
ment in a case where the landlord pur- 


‘chased the. premises within three years 


from the date of institution of the suit is 
an additional remedy available to the 
tenant. For this contention, Mr. Ghose 


also refers to the said decision of the 


16 Cal. 


Supreme Court made in Balai Hazra’s 
case (AIR 1978 SC 1062). 


’ § Mr. Mitter, the learned counsel ap- 
pearing for the decree-holder respondents 
however contends that by incorporating 
Section 17 (E) by amending the West 
Bengal Premises Tenancy Act, the 
‘Legislature made it clear that the decree 
passed in a suit for eviction on the 
ground of reasonable requirement in- 
stituted by the landlord before com- 
pletion of three years from the date of 
purchase prior to enforcement of sub- 
section (3A) was not ipso facto a nullity 
but such decree was voidable by present- 
ing an application under Section 17E in 
the prescribed manner. He submits that 
such intention of the Legislature was 
clearly expressed in Section 17E wherein 
it is provided (a) that the decree has to 
be set aside by the court, (b) that the 
decree can be set -aside only if an appli- 
cation is filed within sixty days and (c) 
that the decree will not be set aside if 
clause 5 of Section 17E has come into 
play. Mr. Mitter also submits that if the 
Legislature had really intended that all 
decrees passed before the enforcement 
of sub-section (3A) with retrospective 
operation were null and void then there 
would not have been any necessity of the 
aforesaid provisions of Section 17E re- 
quiring the aggrieved tenant to file ap- 
plication under Section 17E in the pre- 
scribed manner to have the decree for 
eviction set aside provided however that 
clause 5 of Section 17E had not come 
into play in the meantime. Mr. Mitter 
further contends that the judgment- 
debtors having filed an application under 
Section 13 (3A) read with Section 17E of 
the West Bengal Premises Tenancy Act 
in Title Suit No. 137 of 1968 and the said 
application having been rejected by the 
learned Additional District Judge in 
Title Appeal No. 525 of 1969 on 9th Au- 
gust, 1972, there had been a finality over 
the question as to whether the decree in 
question was to be set aside or not and 
it should be noted that the said order of 
rejection passed by the court of appeal 
below on 9th August, 1972 was not chal- 
lenged before this Court. Mr. Mitter also 
contends that in the second appeal before 
this Court viz. S. A. No. 634 of 1970, the 
first ground taken was that the said de- 
cree was a nullity because of the con- 
travention of provisions of sub-section 
(3A) of Section 13, but the said Second 
Appeal was dismissed for non-prosecu- 
tion by this Court and as a result the ap- 
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pellants are barred by the principles of 
res judicata and/or estoppel to raise the 
said contention of nullity in the execu- 
tion proceeding. Mr. Mitter further sub- , 
mits that by non-prosecuting the S. A. 
No. 634 of 1970, the judgment-debtors 
had in effect taken away the valuable 
right of decree-holders to defend their 
case in other forum and in such circum- 
stances, the judgment-debtors appellants 
cannot be allowed to urge the identical 
point before the executing court against 
the principles of natural justice. Mr. 
Mittér further submits that the decree to 


‘be executed in the present case was a 


decree dated 21st August,.1969 passed in 
Title Appeal No. 525 of 1969 inasmuch as 
the trial court’s decree dated 14th Febru< 
ary 1969 had merged in the appeal 
court’s decree and such decree having 
been passed prior to the - West Bengal 
Premises Tenancy (Amendment) 
1969 which came into force on 14th Nov- 
ember, 1969 the amended provisions of 
Section 13 (1) (ff) were not then attract- 
ed in the said suit and as such there was 
no inherent lack of jurisdiction and in- 
firmity in the decree for eviction passed 
in the said suit. Mr. Mitter also contends 
that Second Appeal No, 634 of 1970 hav- 
ing been dismissed for non-prosecution, 
the decree passed by the court of. appeal 
below had never merged in a decree 
passed by this Court. He also contends 
that filing of an appeal may put the de- 
cree or order in jeopardy but until it is 
so affected by the judicial order of the 
superior forum the decree remains effec- 
tive. Mr. Mitter also submits that as the 
second appeal was dismissed for non-pro- 
secution it must be held that the effect 
of such dismissal for non-prosecttion was 
that the appeal must be deemed to have 
not been filed at.all. For this contention, 
Mr. Mitter refers to the decision of the 
Privy Council made in -the case of 
Chandri Abdul Majid: v. Jawahirlal re- 
ported in AIR 1914 PC 66. In the said 
decision it was held that an order of His 
Majesty in council dismissing an appeal 
for want of prosecution did not deal 
judicially with the matter of the suit and 
as such, such order in no sense could be 
regarded as an order adopting or con- 
firming the decision appealed from. If 
merely recognised authoritatively that 
the appellant had not complied with 
the condition under which the appeal 
was open to him and therefore he was in 
the same position as if he had not ap- 
pealed at all. Commenting on the deci- 
sions of the Supreme Court made in the — 


Act of , 
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case of B. Banerjee.v. Anita Pan, ‘(AIR 
1975 SC 1146) and Balai -Hazra’s case 
(AIR 1978 SC 1062) and the decision of 


the Calcutta High Court in Sibapada 


Chowdhury’s case, (AIR 1980 Cal 90). Mr. 
Mitter submits that the decision in B. 
Banerjee’s case was made by the Sup- 
Teme Court when the validity of the 
decree was challenged in the regular 
manner before the Supreme Court and 
not in an execution proceeding. In Balai 
Hazra’s case also, the decree was chal- 
lenged not in the execution proceeding 
but in the regular way and in all thosa 
cases it must be held that appeal being 
continuation of a suit, the suit itself was 
alive. So far as Calcutta decision in Siba- 
pada Roy Chowdhury’s case is concern- 
ed, Mr. Mitter contends that it was held 
in the said case that the existence of the 
ground on which the decree for eviction 
could be passed being absent, no valid 


‘decree for eviction could have been pass- 


ed in law and as such there was no valid 
decree in the eye of law. Hence, the 
maintainability and/or validity of the de- 
cree was allowed to be questioned before 
the executing court. But in the instant 
case the court was satisfied on the then 
existing provision of Section 13 (1) (f) 
that the suit premises was required rea- 
sonably by the landlord and at the time 
of passing the decree by the trial court 
and also by the court of appeal below, 
sub-section (34) was not enforced by the 
Amendment Act. Accordingly at the rel- 
evant time both the trial court and the 
appeal court had jurisdiction to try and 
dispose of the said suit and/or the appeal 
and on 
materials the decree for eviction was 
passed under the existing S. 13 (1) (f). 


6. After considering the. respective 
contentions made by the learned counsel 
on behalf of the parties, it appears to me 
that at the time of instituting the said 
Title Suit there was no bar created sub- 


‘sequently by the enforcement of sub-sec- 


{x 


tion (3A) with retrospective effect to in- 
stitute a suit for eviction on the ground 
of reasonable requirement within 
years of the purchase of the suit pre- 
mises by the landlord. Accordingly the 
court which passed the decree had the 
jurisdiction to entertain the said suit for 
eviction and to decide the same in ac- 
cordance with the provisions of Wesé 
Bengal Premises Tenancy Act as it stood 
then. When the Court of appeal 
disposed of the said appeal and amimed 
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consideration of the relevant’ 


three = 


below “© 
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the decree of aietan passed by the trial 
court such bar under sub-section (3A) 
was also not enforced and the court of 
appeal below had therefore, jurisdiction 
to entertain and decide the said appeal, 
Although sub-section (3A) of Section 13 
of the Premises Tenancy Act has been 
subsequently enforced with retrospective 
operation, it cannot be held that the Le- 
gislature intended that the decree pass- 
ed in a suit instituted earlier and dis- 
posed of before enforcement of sub-sec- 
tion (3A) would also become void. In my 
view, Mr. Mitter is amply justified in 
contending that the contrary intention of 
the Legislature is clearly manifested from 
the provisions of Section 17E of the West 


















Bengal Premises Tenancy Act incorpo- 
rating the provisions of sub-section (3A) 
of Section 13 of the West Bengal Pre- 
mises Tenancy Act with retrospective 
effect is not a void decree but such de- 
cree can be avoided provided an applica- 
tion under Section 17E is made by the 
judgment-debtor tenant within the speci- 


provisions of Section 17E. 
can also be avoided if the validity of 
such decree is challenged before the 
higher court for setting aside the said de- 
cree in an appeal. If such an appeal is 
preferred the appeal being continuation 
of the suit, the effect of change of law 
can be implemented and the decree can 
be set aside. In the instant case, the ap-| 
plication under Section 17E was dismiss- 
ed but no step to challenge such dismis- 


debtors tenants to have the decree 
aside were exhausted and the judgment- 
debtors are precluded from challenging 
the validity of the said decree before the 
executing court. This Misc, 


S. A. No. 840 of 1977. 
This appeal arises out of the suit for 
mesne profits. It.was agreed by the 
learned counsel of the Daip that this 
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appeal would abide by the result of the 
other appeal heard analogously namely 
S. M. A. No, 46 of 1977. As I have dis- 
missed S. M. A, No, 46 of 1977 on the 
finding that the decrea for eviction was 
a valid decree and as such executable, 
‘the contention of the appellant in S, A, 
No. 840 of 1977 that the decree for evic= 
tion being void, decree for mesne profit 
must also necessarily fail cannot be 
accepted, This appeal is, therefore, dis- 


'* missed but there will be no order as to 


costs, 
Order accordingly. 


tert 
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- SALIL K. ROY CHOWDHURY, J. 
Arbind Export Pvt, Ltd., Petitioner v. 
Warner A. Bock K., G., Respondent, 
Matter No, 542 of 1980, D/- 18-8-1980, 


Arbitration Act (10 of 1940), S. 33 —= 
Application under for determining exist- 
ence of arbitration agreement — Ascer- 
tainment of existence by reference to 
eorrespondence — Court should look into 
the entire correspondence before decid- 
ing issue. 


When the existence of the arbitration 
agreement’ or its validity is challenged by 
an application under S, 33, the Court 
shall decide the question. The declara- 
tion the Court would make in the order 
would be only as to the existence of tha 
arbitration agreement, The Court has no 
jurisdiction under the section to deal 
with other terms of the contract, Where 
the existence of an arbitration agreement 
is to be found from the “correspondence, 
the rule is that the entire bulk of cor- 
respondence as passed between the par= 
fies has to be looked into for determin- 
- ing the existence of arbitration agree- 
ment. AIR 1959 Cal 526; AIR 1968 AlN 
292, Relied on; AIR 1959 SC 1357; AIR 
- 1974 SC 303, Followed. (Paras 10, 11) 
`- Cases Referred: Chronological Paras 


AIR 1974 SC 303 I1 
` AIR 1968 All 292 10 
AIR 1959 Cal 526 10 
‘AIR 1959 SC 1357 11 


Pratap Chatterjee, for Petitioner: Di- 
‘ pak Basu, for Respondent. 

ORDER:—. This is an application under 
Section 33 of the Arbitration Act, 1940, 
inter alia for determination of the exist- 
ence, validity and scope of the arbitra- 
tlon agreement and a declaration that no 


TX/TX/E947/80/VVG/SNY, 


Arbind Export Pvt, Ltd, v, Warner A. Bock K, G, 


A.I. E. 


arbitration agreement Has been entered 
imto between the parties and injunction 
restraining the respondent and his agents 
and servants from proceeding with the 
arbitration proceedings before Indo-Germ * 
man Chamber of Commerce on the basis 
of the claim contained in the letter dated 
the 29th of November, 1979, and for other 
incidental reliefs, ` 


2 The petitioner moved the applica- 
tion on the 22nd of April, 1980, and ob« 
tained an interim injunction restraining 
the respondent and his agents, servants 
and assigns from proceeding with the. 
arbitration proceedings before the Indo- 
German Chamber of Commerce on tha 
basis of the claim contained in the letter 
dated the 29th of November, 1979, being 
annexure ‘D’ to the petition. Returnable 
date was fixed on the 16th day of April, 
1980, On the returnable date directions 
were given for filing affidavit-in-opposi- ~ 
tion by 3rd day of May, 1980 and affida- 
vit-in-reply by 18th day of May, 1980, 
and the matter was adjourned till 14th of 
May, 1980. Then again on the 14th of. 
May, 1980, extension of time to file affi- 
davits was asked for and time was grant- 
ed for filing affidavit-in-opposition by 2nd 
of June, 1980, and affidavit-in-reply by 
Sth of June, 1980, and it was adjourned ` 
till 10th June, 1980, Thereafter, the 
matter was heard, sg 


3. The relevant facts for the purposa 
of this application which are not disput~. 
ed are that there were negotiations and, ` 
discussions between one Mr. Warner’ 
Bock of the respondent and one Mr. M. In . 
Deora of the petitioner (sic). Mr. Bock ~ 
visited India held at Calcutta at the office 
of petitioner. In or about April, 1979, 
when the said petitioner (sic) and at 
agreement was arrived at by which the 
Respondent offered to purchase 1,20,000 
pairs of cow hide spilt leather working 
gloves at the rate of D.M. 1.17 per pair 
of gloves of the aggregate C.I.F. value of 
D.M. 1,40,000. Pursuant to the said agree~ 
ment a pro forma invoice of the petitioner 


‘dated 19th of April, 1979, confirmed tha 


said business transaction and a copy of. 
which is annexed to the petition being 
annexure ‘A’ at page 10. The said pro- 
forma invoice contained the terms of” 
the said contract regarding shipmenf,™ 
payment by irrevocable letter of credit, 
Thereafter, the Respondent by his letter 
dated 7th of May, 1979, two orders both 
dated 7th of May, 1979, being J. E. 2556 
and 2557 for 60,000 pairs of gloves each 
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were sent to the petitioner. A copy of the said covering letter and a copy of 
one of the contracts/orders for 60,000 pairs.of gloves is set out hereunder:— 


TELEX ; 021 4369 WERNER A. BOOK K. G. _ CABLES : BOOK WERNER 
- WRELEPHONE : 36 58 13 IMPORT, EXPORT CODES : BENTLEY'S 
BANKERS : 2000 HAMBURG 1 GR. 8ND AND OOMPL. 
DEUTSOH— BAOKERSTR. 11 AOME AND SUPPL. 
SUDAMERIKANISOHE! ABO 6TH ED.. 
BANK AG/. BUENTING’S 2ND 
DEUTSOH-ASIATISOHE ED., RUDOLF MOBE 
BANK Hamburg, Tth of May, 1979. bkjr/L. 


Mosse 

Arvind Exporta Pvt. Ltd. 
Calautta~700 016 
INDIA. 


- Doar Birgi Š 
Referring to the visit of our Mr. Bock in Caloutta. We have the pleasnre to enclose you 
herewlth our contracts JE 2556/2557 for worker gloves. $ i 


Please be kind enough and let us have by return of airmail one copy esoh duly signed. 
* Woe wish to poini out once again that our contracts are final, 
| Yours faithfully, 


Werner A Bock K. G. 
WERNHER A. BOOK K. G. 


Importaction—Hxportastion 
2000 HAMBURG 1, GR. BACKHRSTR.11 
P. O. Box 1000707 


TELEX : No. 0214369 CABLES : BOOK WERNER 
36 58 13 CODIGOS : BENTLEY'S AND 
TELEFONO NOB. : AND COMPL., 
SP 36 68 14 AOME AND SUPPL. 


Hamburg. 7th of May, 1979, bkir/L. 
OONTRATO JE 2556 
: CONTRACT 
Vendedores : Mosso. Arvind Exporta Pvi. Ltd. 760, Park Bi, 4/F, Oaloutta-700016/India. 


mere : Messrs. Werner A, Book KG., P. O. Box No. 100707 2000 Hamburg 1. 
uyerg 
Cantidad : 500 Oartons-60.000 pairs (5% mora or lesa). 


Quantity 

Artioulo t COWHIDE SPLIT LHATHER WORKING GLOVES, natural grey colour, 

Article five finger wing thumb type, cotton drilling back, a leather knuckle finger 

tips, elastic bank, cotton feece palm lined, with pasted 8.6” cuff and cotton 
binding, size, 10/10.5” : 

Preolo t DM 1.17 per pair, packing included. 


Price OFF 008 002 FFs orones nee 00 0OC8 tot 
O. I. P. Hamburg 
Empaqus : Strong seaworthy export cartons, each containing 10 doz. pairs (each one doz. 
~ Packing pairs packed in a polybag) 
ial ied : July, 1979, from origin to Hamburg by direct quick conference steamer. 
bipment . 
Pago : By irrevoc. L/C to be established in your favour early May through INDIAN 
Payment OVERSEAS BANK Frea School Street Branch, 14, Park Mansion, 
Calcuita—700016 (with allowances of partshipment). ` - 
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Any dispute or difference or claim arising ont of or in relation to bhis conira © 
including the construction, validity, performance or breach thereof, shall be 
referred to the Indo-German Chamber of Commerce. Bombay, for settlement 
under the Arbitration Rules then in force, and the Award of the Arbitration 
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. Arbiwaja; 
Axbitration 


Court of the Chamber shall be final and binding on the partios thereto. 


Anctaciones > Shipping marks WAB 
Special - Hamburg 
remarkg JE 2558 
ye No. 1/500 


Certificate of Origin. form 'A’ requested: 
WERNER-A. BOOK K. G. 
BANOOS : DEUTSCHE UEBERSERISOCHE BANK (DEUTSCHE BANK AG} 
HAMBURG, EUROPEAN ASIAN BANK AG., HAMBURG 
. HAMBURG-AFRIKA AG., HAMBURG. 


4. Thereafter, the petitioner acknow~ 
ledged the receipts of the said two orders 
and the covering letter dated the 7th 
of May, 1979, from the Respondent and 
by their letter dated the 3ist of May, 
4979, suggested certain modifications par- 
ticularly as to the price and specifically 
affirmed the arbitration clause. The said 
letter is annexed to the petition and is 
at page 15 and the confirmation of the 
arbitration clause is in clause 5, sub=- 
clause (d) in the following terms:— 

“Specially in view of the arbitration 
clause stated in your contracts, we feel 
that the inspection certificate by any 
third party is not necessary. 

Now in view of all above factors we 
-wish to suggest as under for your kind 
perusal and acceptance: 

(i) Price: Although according to the pre- 
sent raw materials prices are lowest possi= 
ble price works out to D.M. 1.33 per pair 
C.I.F. However, after giving due considera- 
tion to keep the business relation on sound 
basis, we request you to kindly bear with 
all our difficulties and raise the prite to 
D.M. 1.25 per pair C.I.F... eeesseeedeseces 
We are confident that our above requests 
shall be given due consideration and look 
forward for your confirmation with 


amended contract sheets on receipt of _ 


which needful shall be done.” 
© 5. Pursuant to the said request for 
modification of the price the Respondent 
` by its letter dated 5th of June, 1979, 
agreed to increase the price to D.M. 1.25 
C.I.F. Humburg for contract JE 2556 and 
September shipment and intimated that 
the letter of credit will be amended ac- 
cordingly after receiving the shipping ad- 
vice from the petitioner and by the said 
letter the Respondent alsq cancelled the 


f other contracts dated 7th of May, 1979,- 


being Contract No. JE 2557 which was 
specifically mentioned in the letter tħat 
the cargo will be inspected by the Re- 





spondent carefully and in case of discre« 
pancy, the shipment under the Contract 
No. JE 2556 will not be insisted and it 
was further pointed out in the said letter 
of the Respondent dated 5th of - June, 
1979, to the petitioner that in case tha 
petitioner failed to fulfil the contractual „ 
obligation, the matter will be immediate- ” 
ly proceeded with before the Indo-Ger- 
man Chamber of Commerce to black list 
the petitioner. The said letter is annexed. 
to the petition and is at page 17. 


6. It also appears that the Respondent 
duly opened the letter of credit in terms 
of the contract with the Indian Overseas 
Bank, Calcutta, in favour of the peti- 
tioner being dated 10th of May, 1979, and 
by another letter dated 29th of May, 
1979, the said letter of credit was amend- 
ed by deleting the inspection certificate 
as was provided in the original letter of ' 
credit. It also appears that by a letter 
dated the 13th of June, 1979, the peti- 
tioner expressed some astonishment after 
receiving the Respondent’s letter dated » 
the 5th of June, 1979, and inter alia stat- 
ed as follows:— 


“As regards your present order Nos, 
JE 2556 and 2857 we had put forward 
our difficulties before you in our letter 
dated 31st, we never refused to supply 
these orders nor requested for any can- 
cellation, we just request you for your 
kind co-operation to increase the price. 

We have noted your comments with 
great pains as it seems that you have 
misunderstood our frank approach to you 
which in business sometime situation 
compels us to keep the full facts before 
the buyer in order to seek the co-opera= 
tion, in business one has to give and take, = 
Today’s situation has landed us in 
trouble which is beyond control Any- 
way on receipt of our shipment advice 
for balance quantity of JE. 2507 you will 
_ kindly amend the letter of credit .relat« 
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ing to JE 2556 which is for.60,000 pairs 
at D.M. 1.25 per pair C.I.F. for Septem- 
ber shipment for which we shall try our 
utmost to execute full quantity within 
the validity of the said L/C. 


As regards JE 2557 we have noted the 
comments after receiving shipment ad=- 
vice for JE 2556, if you want to revive 
this order, we will be glad to give you 
fresh quotation prevailing at that time 
in the meantime. We are treating the 
order as cancelled “according to your 
wishes, 

We regret any inconvenience which 
may have caused to you and remain with 
best regards with sincere assurance that 
we will definitely honour our commit- 
ment without fail.” 


7. It also appears from another letter 
of the petitioner dated 20th of April, 
. 1979, addressed to the Respondent a copy 


of which is. annexed to the affidavit-ine . 


opposition filed on behalf of the Respon- 

dent affirmed by one Dinésh Chandra 

Kalra on the 2nd of June, 1980, being 

annexure ‘C’ that the visit of Mr. Bock 

and placing of fresh order has barred 

the negotiation and agreement? which re« 

sulted in the agreement was asked for 

by the petitioner from the Respondent, 

The said letter dated the 20th of April, 

1979, is set out hereunder:— 

Arvind Export 

- Private Limited, 

ENCL. 4 

75C, Park Street, P. O. Box No, 

9122. Calcutta 700016 (INDIA), 
Phones: 24-9065/8642. 
Cable: AUROEXPORT. 
Telex: CA-021-7984. 

April 20th, 1979, 


Ref. AB/CA/EX/55/6v13 
M/s. Werner A. Bock K, Gh 
P. O. Box 01 07 07 

2000 Hamburg—1l, 

GR BACKERSTR 14 
WEST GERMANY, 

Dear Sir, 


Further to our letter dated 17th instant 
we are pleased to confirm that Mr. W, 
Bock visited our office yeslerday and wa 
had an opportunity to exchange ‘our 
_ views and sort out all difficulties of each 
" other. 


As regards your order No. JE 2507—« 
-he has informed us that we will be get- 
ting the extension of the respective L/C 


till 15th May for shipment and we are 
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confident that you have already done the 
needful. We-now await the advice 
through bankers. In the meantime kind- 
ly let us have a photostatic copy of your 
amendment at your earliest to enable us 
to expedite the matter. 


During his personal visit Mr, Bock has 
kindly placed with us a fresh order for 
1,20,000 pairs gloves as per copy of our 
pro forma invoice No. PRO 127/79 of 19th 
instant enclosed herewith for your ready 
reference, 

We shall appreciate if you will be 
kind enough to expedite and let us have 
your order sheet against the order as 
well as arrange a letter of credit for the 
same as per terms at your earliest and 
oblige. We now await for your early in- 
formation. 

Thanking you, _ 
Yours faithfully, 
For ARVIND EXPORTS PVT. LTD 
U T SAUT ANT 
EXPORTS EXECUTIVE 
Enc...... iesise 

8. Therefore, from the above corres~ 
pondence between the parties it appears 
that the contract was concluded between 
the parties and the work order which 
was placed by the Respondent on the 
petitioner for the supply of the goods 
under the contract No, JE 2556 contains 
the arbitration clause which was accept~ 
ed by the petitioner and in fact, the peti- 
tioner repeatedly relied on the said arbi- 
tration clause as would appear from their 
letter dated the 31st of May, 1979, which 
has been quoted above. ; 

8-A. It appears that by a letter dated 
th 29th of November, 1979, when the Re- 
spondent by its letter raised a claim for 
breach of contract against the petitioner 
for non-supply of the. goods under the 
contract and intimated that the matter 
being referred to arbitration in terms of 
the arbitration clause in the contract, 
The petitioner by their letter dated the 
13th of December, 1979, denied that it 
has committed any breach of the con- 
tract by non-supply and there was no 
arbitration clause in the terms and con- 
ditions of the Contract between the par- 
ties and, therefore, the decision of the 
Arbitrator will not be binding on the 
petitioner. Thereafter, the Tribunal of 
Arbitration, Indo-German Chamber of 
Commerce by their letter dated the 18th 
of March, 1980, informed the petitioner 
that the Respondent has made a claim 
against the petitioner and filed an arbi- 
tration case before the Tribunal along 
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with the documents relating fo the claim 
and thereafter, by another letter dated 
25th of March, 1980, the said Tribunal of 
Arbitration forwarded the panel of Arbi- 
trators from Bombay and requested the 
petitioner to nominate their Arbitrator 
in terms of the arbitration clause, Ali 
the said correspondence are annexed to 
the petition and respectively marked as 
annexures ‘F’ and ‘E’ at pages 30, 28 and 
25. Immediately after receiving the last 
letter from the Tribunal of Arbitration, 
The Indo-German Chamber of Com- 
meree, dated the 25th of March, 1980, 
the petitioner filed this present applica- 
tion on the 2nd of April, 1980, pa 
tained an interim order restraining the 

' Respondent from proceeding with the 
. arbitration proceeding befora the said 
Tribunal of Arbitration, 


9. Mr, Pratap Chatterjee, appearing 
for the petitioner, submitted after draw- 
ing my attention to the correspondence 
which I have set out before and the peti- 
tion and the affidavit-in-reply that there 
was no arbitration clause between the 
parties at the time of entering into the 
contract, It is only by the order dated 
the 7th of May, 1979, the Respondent 
tried to incorporate the arbitration 
clause to which the petitioner ' did not 
agree and therefore, Mr. Chatterjee sub- 
mitted that the contract did not contain 
- an arbitration clause and as such, there 
cannot be any reference to arbitration as 
sought to be initlated by the Respondent 
and the Court should determiné accord- 
ingly as prayed for by the petitioner in 
this application, 


10. Mr. Dipak Basu, appearing for 
the Respondent, also relied on the cor 
respondence and submitted that 
was a clear contract between fhe parties 
and the same wae recorded in the said 
order placed by the Respondent on the 
petitioner and in fact, the petitioner by 
their. letters dated the 20th of April, 
1979, 31st of May, 1979, 5th of June, 1979 
‘and 13th of June, 1979, have clearly af- 
firmed the arbitration clause and only 
suggested modification as to price of the 
goods which the Respondent accepted 
and also the petitioner raised certain dif- 
ficulties as to the fulfilment of the con- 
tract but never questioned the concluded 
contract which contained the srbitration 
clause. Mr. Basu referred tu a decision 
of this Court of Mallick, J., in Damodar 
Shah v. Union of India, AIR 1959 Cal 528 
where it was held in an application under 
Section 33 of the Arbitration Act, 1940, 
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when the existence of the arbitration 
agreement or its validity is challenged, 
the Court shall decide the question. The 
declaration the Court would make in th 


order would be only as to the existence| > 
‘of the arbitration agreement and whe 


the existence of the contract is to be 
found from the correspondence, the rul 
is that the entire bunch of correspon 
dence as passed between the parties h 
to be looked into for determination whe- 
ther there was a concluded contract, 
Therefore, Mr, Basu submitted relying on 
the said principle that if the entire cor~ 
respondence is looked into, there cannot 
be any doubt that there was an arbitra- 
tion agreement which the petitioner him- 
self affirmed in no uncertain: terms and, 
therefore, there should be a. declaration 
that there is a valid and binding arbi- 
tration agreement. Mr. Basu also relied 
on a Single Bench decision of the Alla- 
habad High Court in Gaddarmal Hiralal 
v. Chanbhan Agarwal & Co., AIR 1968 
All 292 where also it was held that arbi- 
tration agreement need not be signed 
when it can be shown that there was a 
concluded contract between the parties 
by an agreement and in my view, Mr, 
Basu rightly submitted that in this casa 
the whole question is to be determined 
from the correspondence between the 
parties which are specific and clear as I 
have set out before. a 
1i. Considering the correspondence in 
its proper perspective it is quite clear | 


that there was a concluded contract be- :- 


tween the parties which contained an - 
arbitration clause in the said order dated 
the 7th of May, 1979, from the Respon- . 


dent to the petitioner. In fact, the petis ~ 


tioner affirmed the said arbitration 
agreement in no uncertain terms by its 
letter dated the 3lst of May, 1979, and 
also by its letter dated 20th of April, 
1979, the petitioner affirmed the contract 
after sending the pro forma hivoice 
dated 19th of April, 1979, to the Respon- 
dent. The order placed by the petitioner 
is really in pursuance to the said con- 
tract which contaiued an arbitration 
clause and subsequently affirmed by the 
petitioner and in this application under 
Section 33 of the Arbitration Act, 1940; 
the Court’s jurisdiction is to be determin- 
ed only whether there is an arbitration)” 
agreement or not. It is not the Court's 
jurisdiction to deal with other terms o 
the contract but only to determine whe- 
ther there is an arbitration agreement. 
The principle is well laid down by the 
two Supreme Court decisions being that 
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in Shiva Jute Baling Limited v. Hindlay.- 


& Company, AIR 1959 SC 1357 and R, N, 
Ganeker & Company v. Hindusthan 
Wires Limited. AIR 1974 SC 303. In the 
last Supreme Court decision, in my view, 
very similar situation as in this case 
arose as the petitioner in this case also 
has not challenged the arbitration agree- 
ment at any time, on the other hand 
affirmed it as would appear from the 
correspondence hereinbefore set out, 
Therefore, the present application under 
Section 33 of the Arbitration Act, 1940, 
is not maintainable. Therefore, the peti- 
tioner’s contention cannot be accepted 
and the application must fail, 

12, Further, it is really regrettable 
that the contract being in the nature of 
an International Commercial Contract 
where the question of business honesty 
and morality is involved, the petitioner 
should have acted im a business like man- 
ner and honour its commitment follow~ 
ing the norm of foreign trade by an 
Indian Concern. The attitude of the peti- 
tioner is against all principles of com« 
mercial contract who is obviously trying 
to back out of solemn arbitration agree- 
ment, if possible, by raising absolute fri- 
volous pleas which are directly contra- 
dictory to their own conduct as disclosed 
in the correspondence. The petitioner is 
also estopped from raising any dispute 
. regarding the arbitration agreement by 
its conduct and the same has been arriv- 
ed at between the parties in writing as 
would appear from the correspondence 
which I have referred to and set out in 
the part of the judgment where the facts 
have been stated, 

13. In the result, the application is 
dismissed with costs and all interim 
orders are vacated. 

14. The Tribunal of Arbitration and 
all parties to act on a signed copy of the 
minute, 

` Application dismissed, 
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MRS. PADMA KHASTGIR, J. 
The Balrampur Sugar Co., Applicant 
v. Chalachhitra Bharati and others, Re- 
spondents, 
Suit No. 549 of 1980 D/- 8-9-1980, 
Civil P, C. (5 of 1908), O. 40 Rule 1 -= 
Appointment of Receiver in a suit based 
on monetary transaction — Admissibility 
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challenged on ground of insufficient 
stamp and absence of registration — No 
averments in petition making out cas 
for appointment of Receiver — Petition 
not maintainable, 


In a case of plain and simple Mone- 
tary transaction the creditor is not en- 
titled to ask for appointment of a Recei- 
ver until and unless some grounds have 
been made out in the petition itself 

(Para 20) 

Where the appointment of a Receiver 
for certain properties was sought on the 
basis of certain documents in a suit 
based on simple monetary transaction 
and the admissibility of the docu- 
ments was seriously challenged on 
the ground that they were not properly 
stamped and also on the ground that 
they were not registeréd though required 
to be registered, appointment of Receiver 
could not be ordered when there were 
no proper averments in the petition ex- 
cept the bald assertion that it was a 
fit case for appointment of Receiver, 

(Para 20) 

Gautam Chakraborty with Pradip 
Ghose, for Applicant; R, L, Sinha, for 
Respondents, : 

ORDER :— This application has been 
taken out by the plaintiff for appoint~ 
ment of a Receiver over the box office 
collection at the Cinema Hall called 
‘Opsara Hall’ with a direction to the 
Receiver to hand over to the petitioner 
all such collections in pro tanto satisfac- 
tion of the petitioner’s claim against the 
defendant; also for an order of Receiver 
over the film “Chadmabeshi”; an order 
of injunction restraining the defendants 
from collecting any box office collection 
at the said Cinema Hall and also from 
exploiting or exhibiting the said flm 
“Chadmabeshi”, 

2. The petitioner's case is that the dee 
fendants Nos, 2 and 3 are the partners 
of the defendant No, I, The petitioners 
have been carrying on business as finan- 
cier and merchants, On 4th of May, 1979 
the petitioner lent and advanced a sum 
of Rs, 2,25,000/- to the defendants on in- 
inter alia, the following terms and con- 
ditions : 

(i) The said sum would carry Interest 
at the agreed rate of 18% per annum; 

(ii) The defendants would repay the 
said sum in ten equal monthly instal- 
ments, the first of such instalments 
would be paid after a period of eight 
months. In default of payment of any 
two instalments the entire amount of the . 
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- balance money would become due 
payable; i 

(iii) As security for the due repay- 
ment the defendants agreed to secure 
the plaintiff by way of first and para- 
mount charge on the film called “Chad- 
mabeshi” and all positive and nega- 
tive prints, first and paramount charges 
on the box office collection of the said 
film “Chhadmabeshi” and equitable mor- 
tgage would be created of Cinema Hall 
in Howarh known as “Opsara Hall”, 


3. The money was duly paid in the 
month of May, 1977 but nothwithstand- 
ing repeated demands the defendants 
failed and neglected to make any pay- 
ment apart from a sum of Rs, 32,168.98 p. 
and Rs. 4343.31 p. which were received 
from Sri Bishnu Pictures Private Limit- 
ed on behalf of the defendants, 


4, The present suit has been filed for 
a decree for Rs. 3,23,239.88 p. with in- 
terim and further interest at the rate of 
6% and also for a declaration that the 
said film ‘“Chadmabeshi” with all its 
positive and negative prints are charged 
for due repayment; a decree for realisa- 
tion of the proceeds of the said box office 
collection in respect of the said film 
“Chadmabeshi” at the “Opsara Hall” and 
for other consequential reliefs, 

5. Mr. Gautam Chakraborty appeared 
with Mr, Pradip Ghose in support of this 
application, 

6. Mr, R. L, Sinha opposed this ap- 
plication, 

7. It is the case of the Respondents 
that Shib Narayan Dutta is the sole pro- 
prietor of the Cinema Hall known as 
“Opsara Hall” and the defendants Nos, 1 
and 3 have no interest in the said cinema, 
According to the Respondent, the docu- 
ment dated 4th May, 1977, containing 
various terms and conditions agreed to 
by and between the parties have not 
been duly stamped as required under 
Indian Stamp Act; hence the plaintiff 
cannot utilize the said document as the 
said agreement dated 4th May, 1977 bears 
a non-judicial stamp of Rs. 2/- only. Buf, 
according to the Respondent, the said 
document comes within the definition 
of ‘mortgage’ as defined by the Stamp 
Act, 1889 and accordingly required to be 
stamped under Article 40 sub-sec. (A) of 
the schedule to the said Act; hence the 
reauisite amount of stamp duty payable 
on the said document under the said 
article would come to Rs. 43,956/- appro- 
ximately, It is the case of the respon- 

dent that the said document not being 


and 
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duly stamped cannot be looked into or 
admitted in evidence for any purpose 
whatsoever, It is the Respondent’s fur- 
ther case that box office collections by 
exhibiting film is an interest in the im- 
movable property; hence it requires re- 
gistration under clause 17 of the Re- 
Bistration Act as, according to the Re- 
spondent, this purports or operates to 
create, declare or assign right, title and 
interest of an immovable property, It is 
the definite case of the Respondent that 
the exhibitor’s share of the box office 
collection from the said Opsara Cinema 
Hall is the usufruct of the immovable 
property; hence the same should be 
treated as an immovable property, The 
said document . also creates equitable 
mortgage on the said Cinema Hall and 
accordingly that requires registration. 
The said agreement has also been entered 
into in violation of Section 27 (2) of the 
Urban Land (Ceiling and Regulation) 
Act of 1976. According to the Respon- 
dent, the said document dated 4-5-1977, 
creates amortgage anditdoes not record 
a mortgage already created in favour of 
the petitioner in the past. The entire 
transaction is indivisible; hence it cannot 
be taken advantage of by the petitioner 
without having it properly registered 
and without paying the necessary Court 
fees on it. 


8, The parties argued at length and 
referred to various decisions, 


_ 9. In the suit filed against the defen- 
dants it would appear that the plaintiff 
has asked for a money decree as also for 
a declaration of charge over the box 
office collection of the Cinema Half 
“Opsara” at Howrah and for exhibition 
of the film “Chadmabeshi”, Leave under 
Order 2 Rule 2 of the Civil Procedure 
Code has been obtained for the purpose 
of enforcing the mortgage created in 
respect of the said Cinema Hall in favour 
of the plaintiff, 


10. Section 2 (17) of the Stamp Act 
defines that “Mortgage deed includes 
every instrument whereby for the pur- 
pose of securing money advanced, and to 
be advanced, by way of loan, or an ex- 
isting or future debt, or the performance: 
of an engagement, one person transfers 
or creates to, or in favour of another, a 
right over or in respect of specified pro- 
perty.” as 

11. According to Mr, Sinha, this def- 
nition includes not only the immovable - 
property but also it includes pawn or 


. pledge of moveables. The’ definition does 
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not make any difference between -a legal 
and equitable mortgage.: The word pros 
perty is used in a wide and mere generic 
sense and embraces every kind of pro- 
perty whether moveable or immovable. 
In order to determine whether a docu- 
ment is a mortgage and answers the de- 
finition of a mortgage deed as per Sec- 
tion 2 (17), the crucial question is whe- 


ther there has been a transfer or crea- ` 


tion of a right over or in respect of speci- 
fied property by one person in favour of 
another, If such right is created the 
document is a mortgage. Where title 
deeds are deposited by way of equitable 
mortgage, a memorandum merely stat- 
ing. the purpose for which they are de- 
posited is not an agreement for a mort- 
gage and it need not be stamped. But a 
document which constitutes a bargain of 
a mortgage by deposit of title deeds and 
- creates further rights in favour of the 
mortgagee, such as a right to appoint a 
Receiver and to require the execution of 
a mortgage in the English form, is a 
mortgage deed within the meaning of 
this clause. Hence it is the Respondent’s 
case that Article 40 (A) is attracted and 
the document should have contained the 
necessary stamp. 


12. Section 17 (1) (b) of the Registra- 
tion Act provides that “any non-testa- 
‘ mentary instrument which purports or 
operates to create, declare, assign, limit 
or extinguish whether in present or in 
future any right, title or interest. whe- 
ther vested or contingent, of the value of 
Rs, 100 and upwards, to or in immovea- 
ble property shall be registered.” 


13. Section 2 (6) of the Registration 
Act defines the immoveable property ag 
follows : ` 


fand, building, h itary allowances, 
rights to wages, rights to lights, fisheries 
or any other benefit to arise out of land, 
things attached to the earth or per- 
manently fastened to anything which is 
attached to the earth but not standing 
timber, growing crops and grass, 

14. Section 49 of the Registration Ac® 
provides that no document which is re- 
quired to be registered under Section 17 
shall be received as evidence of any tran- 
saction affecting such property or con- 
ferring such power unless it is register~ 
ed. 


15. According to Mr, Sinha, the box 
-office collection is a benefit arising out 
of exhibition of the film “Chhadmabeshi” 
at the Cinema Hall ‘Apsara’; hence it is 
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a benefit arising out of land and if it is 
a benefit arising out of land ft requires 
registration under the Registration Acti 
hence the documents being not properly 
registered under the Registration Act this 
Court cannot look into the document for 
any purpose. Moreover, according to Mr. 
Sinha, the document has not been pro- 
perly attested as the document has been 
only attested by one person and not by 
two persons as required under S. 50. Where 
an equitable mortgage has already 
been created but only there is a me- 
morandum regarding such past transac- 
tion then the position would have been 
different. But here it would appear from 
the letter written on 4th May, 1977 that 
such equitable mortgage has been creat- 
ed by the instrument itself. According 
to Mr, Sinha, this is one transaction 
which includes the charge on the film, 
charge on the box office collection of the 
film, charge on the box office collection 
of exhibition of the film at the Cinema 
Hall ‘Opsara’ and lastly mortgage of. the 
cinema hall “Opsara” itself — all these 
securities are created for only one single 
consideration, that is, the loan of Rupees 
2,25,000/- given by the plaintiff to the 
defendants. Hence it is one cause of 
action and it cannot be reversed. As it 
is a document which requires proper 
stamp and registration and as both 
these requirements have not been com- 
plied with this Court should not look 
into the said document and pass any 
order relying on the said document. 
Moreover according to Mr, Sinha, the 
necessary permission under Section 27 
(1) of the Urban Land Ceiling Act has 
not been obtained from the Competent 
Authority. Hence the plaintiff cannot take 
any advantage of the said document. 

16. As stated earlier, it would appear 
that Mr. R. L. Sinha has opposed this 
application mainly on three grounds, 
First of all according to him this docu- 
ment falls within the definition of Sec- 
tion 2 sub-sec, (17) of the Indian Stamp 
Act. 


17. According to Mr. Sinha Section 2 
(17) envisages not only immoveable pro- 
perties but also movable properties, 
Hence according to Mr. Sinha Article 40 
(a) of the Stamp Act would apply and 
as the instrument has not been properly 
stamped the same document is inadmis- 
sible under Section 35 of the Stamp Act 
which provides that no instrument 
chargeable with duty shall be admitted 
in evidence for any purpose by any per- 
son or shall be acted upon unless. such 
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instrument is duly stamped, Hence Mr, 
Sinha submitted forcefully that this 
document without being properly stamp- 
ed cannot be looked into, This submis- 
sion of Mr, Sinha is of substance, buf 
I am inclined nof to decide this submis~ 
sion at this stage and leave the parties 
to agitate this point at the time of trial 
of the suit, Secondly, Mr, Sinha’s sub- 
mission is that under Section 2 (6) of tha 
Registration Act immoveable property 
includes land, building, hereditary allow- 
ances, rights of ways, light, ferries, fish- 
eries or any otther benefit arising out of 
the land and things attached to earth or 
permanently fastened to anything which 
is attached to the earth but not standing 
timber, grown crops nor grass. Section 17 
sub-section (1) (b) makes provision for 
documents which require compulsory 
registration, Under Section 17 (1) (b) any 
non-testamentary instrument which pur- 
ports or operates to create, declare, as« 
sign, limit or extinguish. whether in pre- 
sent or in future any right, title or 
interest whether vested or contingent of 
the value of 100/- rupees and upwards to 
or in immoveable property requires com- 
pulsory registration, According to Mr, 
Sinha this instrument and/or agreement 
relates to and creates right, title and 
interest on an itmmoveable property, 
value whereof is more than 100 rupees, 
hence it is compulsorily registrable un= 
der the Registration Act. This instrument 
suffers from the ‘said defect. Hence un- 
der Section 49 of the Registration Act it 
cannot be received in evidence as evi- 
dence of any transaction affecting such 
property. According to Mr, Sinha by tha 
said instrument not only a mortgage has 
been created’ in respect of immoveable 
properties but also moveable properties, 
By projecting the film ‘Chhadmabeshi’ at 
the Cinema Hall ‘Apsara’ according to 
Mr. Sinha creates right and/or interest 
in the -cinema hall, as according to him 
It is a benefit arising out of the landed 
property. The definition as given in the 
Registration Act is far too wide to ina 
clude such a case, Under the Transfer of 
Property Act it amounts to a charge in 
respect of an immoveable property. 
Hence it requires registration, 


18, From the perusal of the agree- 
ment as also from the letter dated 4th of 
May, 1977 it would appear that the 
agreement was entered on 4th May, 1977 
whereunder the title deeds have been 
deposited by the defendant to the plain- 
tiff for the purpose of creating an equit- 
able mortgage for due repayment of the 
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sam of Rs, 2,25,000/- together with the 
interest at the rate of 18 per cent. Henee 
it should appear that the mortgage was 
created by the said instrument and not 
by any independent agreement earlier 
thereto, In the prayers portion of the 
plaint filed herein the plaintiff has asked 
for a declaration of charge over the film 
‘Chhadmabeshi’ with all positive and ne- 
gative print, box office collection in re- 
spect thereof as also the said cinema hal? 
‘Opsara’ and also for a decree for the 
realisation of the said sale proceeds of 
the said box office collection of the film 
‘Chhadmabeshi’ displayed at the said 
Opsara Cinema Hall, Hence Mr, Sinha 
strongly feels that the instrument not bes 
ing properly stamped under the Stamp 
Act and not being registered under the 
Registration Act, this Court cannot look 
into the said document and use it as evi- 
dence of the said transaction, Under cl. 7 


it has been provided that the plaintiff - 


would be at liberty to realise their out= 
standing dues from the exhibitors’ share 
of box office collection of the said cinema 
hall ‘Apsara’ which would be a first and 
paramount charge in. favour of the finan- 
ciers, Hence it amounts to an income 
from the immoveable property, Taking 
all these factors into consideration it will 
indicate that a right has been created in 
respect of an immoveable property tha 
value whereof would be more than Ru- 
pees 100/- Hence it is compulsorily 


registrable, Both the parties cited various ` 


cases laying down the principles and tha 
circumstances under which an instrument 
would be required to be stamped and 
which would be required to be compul- 
sorily registrable under the Registration 
Act, There can be no dispute as to the 
principles as laid down in those cases, 


However, I feel that although there is 


great substance and force in the submis~ 
sions made by Mr. R, L, Sinha on behalf 
of the respondents on the point of regis- 
tration and also on the point of putting 
the requisite stamp under the Court-fees 
Act I would leave the parties to agitata 
these points at the time of the trial of 
the suit, 


19. According to Mr, Sinha this is a 
document which has been executed for 
one single consideration, that is, the loan 
transaction of a sum of Rs, 2,25,000/- for- 
which a charge has been created on tha 
film, on the box office collection of tha 
film exhibited at the Cinema Hall ‘Apsara’ 
and the mortgage of the cinema hall 
‘Apsara’ in favour of the plaintiff. Henca 
this document has been entered into in 


A 
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respect of one cause of action and it 
cannot be severed, Hence no part of the 
document can be taken advantage of, If 
it is indivisible then none of its clauses 
can be taken advantage of, An agreement 
to give up rights in property on certain 
conditions must be registered and is in- 
admissible in evidence even in so far as 
it relates to moveable property. The ad- 


mission of execution of the said docu - 


ments makes no difference as oral evi- 
dence to prove the contents of the said 
documents would also be inadmissible. If 
a document is indivisible and is not 
registered even then it would be inad- 
missible in respect of the moveables if 
the document is one and indivisible thera 
being no separate transaction concerning 
the moveable property. Hence the docu- 
ment being not registered cannot be 
taken advantage of, The question as to 
when the equitable mortgage was created 
also becomes relevant for consideration 
as it is the case of the respondents that 
such equitable mortgage was created by 
the instrument itself which does not re- 
cord a past transaction but creates the 
mortgage which would be evidenced from 
the letter dated 4th of May, 1977, 


20. Although a particular instrument 
may be hit by Section 35 of the Stamp 
Act and S., 49 of the Registration Act but 
a party can always sue the borrower 
riginal consideration — Hera 









averments made in the petition it would 
appear save and except a bald statement 
that it is fit and proper and just and con- 
that a receiver should ba 


document whereby 


llection. In the absence of proper aver- 
ments being made in the petition for ap- 
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pointment of a receiver I am of the view 
that no order should be passed on this 
application, Hence I pass no order on this 
application, Costs of this application 
would be costs in the cause, 

Application dismissed, 
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Sm, Nandarani Mujumdar, Appellant? 
v. Indian Air Lines and others, Respon- 
dents. 

C. R. No, 1529 of 1979 and F, A, No, 11 
of 1979, D/- 14-4-1980, 


_ Special Marriage Act (43 of 1954), Sec- 
tion 37 — Order for permanent alimony 
and maintenance incorporated in decree 
for dissolution of marriage — Does not 
lapse on death of husband — Such order 
can be enforced in execution and not by 
suit, 

Section 37 like Section 32 of the Matri- 
monial Causes Act, 1857, and the corres- 
ponding provisions of later Acts in 
England provides for an order directing 
the husband to secure such gross sum or 
such monthly or periodical amount as 
the Court considers just to be paid to 
the wife for a term not exceeding her 
life, It adopts the scheme of secured 
Payment as envisaged by the English 
statutes to assure a provision for a wife 
whose marriage has been dissolved for a 
term not exceeding her life. Had- it 
been the intention of the legislature to 
impose a personal obligation on the hus- 
band limited to his life to provide 
maintenance to such a wife, the legislature 
would have said so by adopting a provi~ 
sion similar to those provi for mon- 
thly or weekly payment during joint 
lives as in English statutes, The statu- 
tory mandate of securing a gross sum or 
periodical amounts to the wife for her 
life is not consistent with tha idea that 
ië sought to impose a personal obligation 
on the husband limited to his life only. 
The contention that if the order does not 
create any charge on the husband's 
property, the order must be con- 
strued to create on obligation per- 
sonal to the husband which would 
never survive his death cannot be 
accepted, A charge merely secures the 
payment of a debt so that if the order 
directing the husband to secure a gross, 
sum or a monthly or a periodical amount 


‘by itself does not create any debt which 
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would survive his death any order to 
secure implementation of such an order 
by.creation of a charge cannot certainly 
change the character of the liability, On 
the other hand, the very fact that a lia- 
bility created by such an order can be 
- enforced 
husband if it is charged on the husband’s 
properties goes clearly to show that the 
liability contemplated is qa debt and not 
a personal one, When such a liability is 
not secured for its enforcement by any 
security it retains the 
unsecured debt but still enforceable as 
such as against the estate of the husband, 
(1955) 2 All ER 391, Rel, on. 
(Parag 22, 24) 
As the decree in favour of the wife 
creates. an enforceable claim, it is clear 
that it is to be enforced in execution and 
no suit would be maintainable for the 
said purpose in view of the bar of Sec- 
tion 47 Civil P. C. (Para 28) 
Cases Referred : Chronological Paras 


(1957) 1 All ER 300: (1957) 2 WLR 210 
Sugden v, Sugden 20 
(1955) 2 All ER 391: (1955) 2 WLR 1118 
Mosey v. Mosey and Barker 20, 22 
(1948) 1 All ER 362: 64 TLR 105: (1948) 

P. 198 Hyde v. Hyde 
(1942) 1. AN] ER 583:111 LJ Ch, doa 

58 TLR 252 In re Woolgar 20 
(1933), 149 LT 188: (1933) Ch, 669: 49 

TLR 381 In re Hedderwick 20 
(1882) ILR 5 Mad 234 i 23 

In F. A. No. 11 of 1979 :— 

J. K. Roy, S. N. Chatterjee and T. K. 
Ghose, for Appellant; P. N. Chander (for 
No. 1), D. K. Dey and Sakhya Sen (for 
No. 2) for Respondents, 

In C. R. No. 1529 of 1979 :— 

Soumendra Nath Tagore, for Petitioners 

K. J. John, for Opposite Party, 


ANIL K. SEN, J.:— A common quese- 
tion as to whether an order for perman- 
ent alimony and maintenance passed in 
terms of Section 37 of the Special Mar- 
riage Act, 1954 (hereinafter referred to 
as the said Act) and incorporated in a 
decree of dissolution of marriage lapses 
on the death of the husband/judgment 
debtor or not having arisen for considera- 
tion in C. R. 1529 of 1979 and F. A. 11 of 
1979, we have heard them together. 

2. The above Civil Rule arises out of 
execution case No. 1 of 1977 now pend- 
ing in the 5th Court of the learned Ad- 
‘ditional District Judge, Alipore, and is 
directed against an order dated January 
81, 1979, dismissing an objection under 
Section 47 of the Civil P, C, which was. 
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registered as Miscellaneous Case No. 3 
of 1978. That objection was preferred 
by Smt. Aruna Basu. Mallik, executrix to 
the estate of late Prafulla Kumar Mitra. 
It is not in dispute that the opposite 
party before us, namely, Smt, Dorothi 
Mitra instituted Matrimonial Suit No. 22 
of. 1961, against her husband, Prafulla 
Kumar Mitra and therein obtained a 
decree of dissolution- of her marriage on 
May 2, 1962, under the provisions of the 
said Act, and the decree further provided: 
“The petitioner do get Rs, 300/- per 
month as maintenance from the respon- 
dent to be paid by the 1st week of each 
month following for which it is due until 
she remarries”. It is also not in dispute 
that Prafulla Kumar Mitra during his 
lifetime having failed to pay the mainm- 
tenance in terms of the decree, the oppo- 
site party instituted execution case No, 3 
of 1962, which was disposed of on com- 
promise, the said Prafulla Kumar Mitra 
agreeing to pay the current maintenance 
regularly and the arrears in instalments, 
Since then Prafulla “Kumar Mitra died 
but in the will executed by him on 
March 31, 1965, he made no provision for 
discharge of his obligation under the 
above decree, Petitioner before us Smt. 
Aruna Basu Mallik obtained probate in 
respect of the said will in O. S. No. 1 of 
1968. In that background when Smt 
Dorothi Mitra instituted the aforesaid 
execution case No, 1 of 1977 for enforce- 
ment of her maintenance dues under the 
said decree, an objection under Sec, 47 
was lodged by Smt. Aruna Basu Mallik 
on two-fold ground, namely, (1) that the 
execution is barred by limitation it being 
in respect of a decree dated May 2, 1962 
and (2) that the order for payment of 
maintenance though incorporated in the 
decree ceased to be enforceable on 
the death of the judgment-deotor, 
Both the grounds being overruled, the 
learned Judge dismissed the peti- 
tioner’s objection under Section 47, The 
learned Judge overruled the plea of 
limitation on the ground that the liabi- 
lity accrued from month to month and 
was acknowledged by occasional pay- 
ments, last such payments being made 
in December 1975. The learned Judge 
overruled the other pleas on the view 
that the decree-holder is entitled to get 
her maintenance under the decree out of 
the estate left by late Prafula Kumar 
Mitra. Feeling aggrieved, the said 
Smt. Aruna Basu Mallik has preferred 
the present revisional application and - 
obtained the above Rule, oi i 
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‘3. Mr. Tagore appearing in support 
of this Rule has not challenged the de- 
cision of the learned Additional District 
Judge on the point of limitation but has 
seriously challenged the decision on the 
other point contending that when thse 
maintenance was not secured by any 


charge over the husband’s properties by. 


the decree it should be held that the 
liability for paying the maintenance be 
ing personal to Prafulla Kumar Mitra 
lapsed on his death; it created no debt 
enforceable as such against the estate of 
” the judgment-debtor. Mr, John appear- 
ing on behalf of the decree-holder/op~ 
posite party has contested the point thus 
raised by Mr. Tagore. According to Mr, 
John the decree created an obligation 
which did not lapse on the death of the 
fudgment-debtor but continued to remain 
enforceable against his estate. 

4. A contrary view appears to have been 
taken by the learned Judge, 12th Bench, 
City Civil Court, Calcutta in Title Suit 
No, 1582 of 1974. That suit was institut- 
ed by the plaintiff/appellant Smt, Nanda~ 
rani Mazumdar (hereinafter referred to 
as the plaintiff) who, it is not in dispute 
had earlier obtained a decree dated May 
31, 1966, dissolving her marriage with 
Capt, Ajit Kumar Mazumdar, the son 
of defendant No, 2 Shri Bibhuti Bhusan 
Mazumdar. The decree of dissolution, 
however, incorporated the following fur- 
ther direction, viz, “the petitioner also 
do” get permanent alimony and mainte- 
mance at Rs. 350/~ per month from the 
respondent from the date of decree till 
her death or her re-marriage or any other 
act which would disentitle her from 
getting the amount.” Capt, Ajit Kumar 
Mazumdar duly paid the said mainte- 
nance month by month up to and includ- 
ing the maintenance for the month of 
October 1972. Capt. Ajit Kumar Mazunf- 

who was a pilot in the employment 
of defendant No, 1 Indian Airlines died on 
December 18, 1972, leaving behind an 
estate of Rs. 2, 00,916.00 in cash then ying 
with the Indian Airlines, In that back- 
ground and obviously to enforce her 
claim of maintenance under the decree 
of dissolution of her marriage with Cap 
Ajit Kumar Mazumdar, the plaintiff in- 
stituted the aforesaid Title Suit No, 1582 
of 1974 against the defendant Nos. 1 and 


2 for a declaration that she is entitled to- 


a charge on the estate of Capt. Ajit 
Kumar Mazumdar, for the payment of 
permanent alimony of Rs. 350/- per 
month in terms of the decree dated May 


31, 1966, for a decree for a sum of Rupees" 
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8,750/- towards the arrears of alimony 
up to the date of suit, for permanent in- 


- junction restraining the defendant No. 1 


from disbursing the said sum of Rupees 
2,00,916.00 without making adequate 
arrangement for the payment of the 
monthly alimony-and for other incidental 
reliefs. In this suit, two other persons 
were added as defendants 3 and 4 after 
defendant No, 1 filed a written state- 
ment disclosing that on their records 
those two persons claimed themselves to 
be the wives of the deceased Ajit Kumar 
Mazumdar, 

5. This suit was contested by defen- 
dants Nos. 1, 2 and 3, each one of them 
having filed a separate written statement, 
The defendant No, 1 took the defence 


. that the City Civil Court at Calcutta had 


not the jurisdiction to entertain such a 
suit and that no suit is maintainable as 
against them since there being divergent 
claims to the money held by them they . 
have directed the claimants to obtain the 
necessary letters of administration to the 
estate of late Capt. Ajit Kumar Mazum- 
dar or a succession certificate in respect 
of the debts due to the deceased and that 
they are ready and willing to disburse 
the amount to whoever obtains such 
letters of administration or succession 
certificate. The defendant No. 2 in his 
written statement raised an objection 
that the suit as framed is not maintain» 
able, that the order for maintenance ceas- 
ed to be enforceable on the death of his 
son Capt, Ajit Kumar Mazumdar as no 
charge was created on the estate left by 
the deceased. He further took the 
defence that he having obtained succes- 
sion certificate from a competent Court 
on notice to the plaintiff he alone is en- 


titled to claim the money and claim, if 


any, which the plaintiff had, is barred 
by the order passed in the said proceed- 
ing. The defendant No, 2 in his written 
statement took the defence that after 
the death of Capt. Ajit Kumar Mazumdar 
the plaintiff is not entitled to receive any 
more alimony under the decree. 

6. On the pleadings as aforesaid, the 
Tearned Judge framed the following 8 
issues :— . 

1. Is the suit maintainable in its pre- 
sent form? 

2, Is the suit bad for non-Joinder of: 
parties? f ; 

3. Has the suit been properly valued? 

4, Is the plaintiff entitled to claim any 
lien or charge upon the estate of deceas- 
ed Captain Ajit Kumar Mazumdar? 
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5. Is the decree passed in the Matri- 
monial Suit No, 89 of 1964, still enforce- 
able against the estate of the deceased 
Captain Ajit Kumar Mazumdar? 

6, Is the plaintiff entitled to recover 
the sum of Rs, 8750/- towards arrears of 
permanent alimony as prayed for? 

7. Is the plaintiff entitled to the de- 
claration and permanent injunction, as 
prayed for? 

8. To what relief, if any, the plaintiff 
is entitled? 

7. In answering issue No, 1, the learn« 
ed Judge overruled the specific objection 
raised on behalf of the defendant No, 2 
that the suit as framed is barred by Sec- 
tion 47 of the Civil Procedure Code, One 
of the reasons given by him is that de- 
fendant No, I in the present suit was not 
a party to the former suit nor is it the 
legal representative of the judgment-de- 
btor. The second reason assigned by the 
jearned Judge is that the contesting de- 
fendants have now raised a defence that 
they are not bound by the decree for the 
maintenance, The learned Judge finally 
- observed that when the maintenance 
decree obtained by the plaintiff is not 
executable as against the defendant No. I 
the suit as framed by her cannot be said 
to be barred by Section 47 of the Code, 

8. Issue No, 2 was not pressed and was 
answered in the negative. 

9. Issues Nos. 4,5,6,7 and 8 were con- 
sidered together and were answered in 
the negative subject, however, to a decrea 
for a sum of Rs. 700/- being the alimony 
for the months of November and Decem- 
ber 1972. The learned Judge took the 
view that in English law an order for 
payment of unsecured maintenance does 
‘not create: a legal debt and cannot be 
enforced after the death of the husband 
against his estate, In that view the de- 
cree not creating any charge, the learned 
Judge held, would be of no help to the 
plaintiff even if there is direction upon 
the husband to pay her maintenance 
for her life since it is dependent on the 
fife of the husband, the liability to main- 
tain the wife being his personal liability, 
It was held that the decree being no 
Jonger executable against the estate, no 
charge can now be declared as prayed 
for. ? 

10. So far as issue No, 3 is concerned, 
it was answered in favour of the plain= 
tiff when the learned Judge found that 
the suit had been properly valued and 
stamped. In that view, by the judgment 
and decree dated November 3, 1978, tha 
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Iearned Judge decreed the plaintiff's suit 
in part for a sum of Rs, 700 but dismiss- 
ed her principal claims, Feeling aggriev= 
ed, the plaintiff has preferred the present 
appeal which is being contested by the 
defendants Nos, 1 and 2, 


11. Mr, Roy appearing in support of 
this appeal has contended that the learn- 
ed Judge in the trial Court failed to ape 
preciate the true legal effect of a decrea . 
for permanent alimony passed in terms 
of Section 37 of the said Act. Accord- 
ing to Mr, Roy the learned Judge went - 
wrong in thinking that such a decrea 
does not create any debt enforceable 
against the estate and that liability therg- 
under ceases on the death of the Judg- 
ment-debtor and such an error is due to 
the fact that though the learned Judge 
relied on English decisions he failed to 
take note of the distinguishing features 
of English statutes on the point. Accord- 
ing to Mr. Roy, on the terms of tha 
decree permanent alimony at the rate of 
Rs, 350/- per month had been secured to 
the plaintiff during her lifetime and so 
Jong she is not remarried and such a 
decree does not lapse only because the 
jJudgment-debtor is dead if the Judgment- 
debtor leaves behind an estate sufficient 
enough to provide such maintenance, 
According to Mr. Roy, such a decrea 
creates a debt enforceable against the 
estate left behind by the deceased judg- 
ment-debtor subject to such limitations, 
as are inherent in case of an unsecured 
debt. Mr, Dey appearing on behalf of 
the defendant No. 2 has contested the 
point thus raised by Mr, Roy, Support- 
img the contentions raised by Mr, Tago 
Mr. Dey has contended that the learne 
trial Judge arrived at a correct conclu- 
sion when he held that the decree ceased 
to be enforceable on the death of tha 
fJudgment-debtor, Mr. Dey in his turn 
has seriously assailed the correctness of 
the trial Judge’s conclusion that present 
suit is. not barred by the provisions of 
Section 47 of the Code, According to him 
whether the decree is still enforceable or~ 
ot.and whether it created a charge or 
not are all questions relating to execu- 


“~ 


> 


tion, discharge or satisfaction of the de= 


cree which can be gone into by the Court 
executing the decree and not by a sepas 
rate suit as claimed by the plaintiff, 


12. Thus on the rival contentions rais- 
ed before us the principal point of con= 
froversy is over the nature of obligation 
which an order for payment of the per- 


= 


manent alimony in terms of Section 3T 
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of the said Act imposes on the husband, 
While according to Mr, Tagore and Mr, 


Dey such an order creates a personal. 


obligation which does not survive the 
death of the husband, according to Mr. 
John and Mr, Roy it imposes an obliga~ 
tion in the nature of a debt which can be 
enforced in law as against the estate of 
the husband. In order to find a solution 
to the controversy thus raised before us 
it would be useful to refer to the evo- 
lution of English law on the point since 
the provisions in the Indian statutes 
were codified in the light of those in 
England, Matrimonial Causes Act, 1857, 
in constituting a Court with exclusive 
jurisdiction in matters matrimonial and 
in transferring all the jurisdiction then 
exercised by the ecclesiastical Court in 
England to sucha Court, made a statutory 
provision for alimony in favour of a wife 
on dissolution of marriage, Section 32 of 
the Act provided ; 


“The Court may, if if shall think fit, 
on any such decree, order that the hus- 
band shall to the satisfaction of the Court 
secure to the wife such- gross sum of 
money, or such annual sum of money for 
any term not exceeding her own life, as, 
having regard to her fortune (if any), to 
the ability of the husband, and to the con- 
duct of the parties it shall deem reason- 
able, and for that purpose may refer it to 
any one of the conveyancing counsel of 
the Court of Chancery to settle and ap- 
prove of a proper deed or instrument to 
be executed by all necessary parties;...”, 


13. It also provided for making of in- 
terim orders for alimony. It should be 
noted that this earliest statutory provi- 
sion contemplated an order for secured 
payment only by way of alimony, This 
provision, however, was supplemented 
by Section 1 of the Matrimonial Causes 
Act, 1866, which incorporated an addi- 
tional provision authorising the Court to 
make an order for monthly or weekly 
payment to the wife for her maintenance 
and support. Referring to Section 32 of 
the Act of 1857, Section 1 of the Matri- 
monial Causes Act, 1866, provided ¢ 


“In every such case it shall be lawful 
for the Court to make an order on the 
husband for payment to the wife during 
their joint lives of such monthly or 
weekly sum for her maintenance and 
support as the Court may think reason- 


able: Provided always, that if the husband . 


shall afterwards from any cause become 
unable to make such - payments it shall 
be lawful for the Court to discharge or 
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modify the order, or temporarily to sus- 
pend the same as to the whole or any 
part of the money so ordered to be paid 
and again to revive the same order, 
wholly or in part, as to the Court may 
seem fit.” 

Thus, in addition to an order for secured 
payment by way of alimony the statute 
introduced for the first time a provision 
for making an order for payment of 
maintenance during‘ the joint lives and 
obviously the latter imposing a personal 
obligation on the husband binding on him 
during his natural life. 

14. In the background of the law as — 
above then prevailing in England, the 
Indian Divorce Act, 1869, in Section 37 
adopted the same scheme when. it pro- 
vided : 

“The High Court may, if it thinks fit on 
any decree absolute declaring a marriage 
to be dissolved, or on any decree of. judi- 
cial separation obtained by the wife, 
and the District Judge may, if he thinks 
fit, on the confirmation of any decree of 
his declaring a marriage to be dissolved, 
or on any decree of judicial separation 
obtained by the wife, 

order that the husband shall, to the 
satisfication of the court secure to the 
wife such gross sum of money, or such 
annual sum of money for any term not 
exceeding her own life, as having regard 
to her fortune (if any), to the ability of 
the husband, and to the conduct of the 
parties, it thinks reasonable, and for that 
purpose may cause a proper instrument 
to be executed by all necessary parties, 

In every such case the Court may make 
an order on the husband for payment fo 
the wife of such monthly or weekly sum 
for her maintenance and support as the 
Court may think reasonable s 

‘Provided that, if the husband after- 
wards from any cause becomes unable 
to make any such payments, it shall be 
lawful for the Court to discharge or 
modify the order, or temporarily to sus- 
pend the same as to the whole or any paré 
of the money so ordered to be paid, and 
again to revive the same order wholly 
or in part as to the Court seems fit”, 
Thus Section 37 in incorporating provi- 
sions parallel to those in the Matrimonial 
Causes Act, 1857, supplemented by the 
Matrimonial Causes Act, 1866, made a 
distinction as between an order for secur- 
ed payment by way of alimony and an 
order for maintenance, The Special 
Marriage Act, 1872, made no independent 
provision with regard to alimony or 
maintenance but by Section 17 authoris- 
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ed the Court to invoke the material pro- 
visions of the Indian Divorce Act, Sec- 
tion 40 of the Parsi Marriage and Divorce 
Act, 1936, made the same provision as 
in Section 37 of the Indian Divorce Act, 
1869. 


15. In England the law on the point 
has undergone changes from time to time 
but the distinction between the two 
types of payments, namely, (1) secured 


payment and (2) payment of maintenance - 


appears to have been maintained through- 
out, thereby indicating that the liability 
sought to be imposed by an order for 
payment of maintenance was one of per- 
sonal character as against the~ husband. 
Matrimonial Causes Act, 1907, repealed 
Section 32 of the Matrimonial Causes Act, 
1857, as supplemented by Section 1 of 
the Matrimonial Causes Act, 1866, but 
comparable provisions were made by 
Section 1; sub-section (1) provided for an 
‘order for secured payment to the wife 
by way of alimony while sub-section (2) 
provided for monthly or weekly payment 
to the wife for her maintenance and sup- 
port in addition to or instead of an order 
under sub-section (1). This provision in 
its turn was repealed-by the Judicature 
(Consolidation) Act, 1925, Section 190 of 
the latter Act replaced Section 1 of the 
Act of 1907 again making parallel pro- 
vision; sub-section (1) provided for an 
order for secured payment by way of 
alimony to the wife and it further pro- 
vided that the Court may for the said 
purpose direct the parties to executte a 
proper deed or instrument; sub-section (2) 
provided for an order either in addition 
to or instead of an order under sub-secy 
tion (1), directing the husband to pay to 
the wife during their joint lives such 
monthly or weekly sum for her mainte- 
nance and support as the Court may 
think reasonable; sub-section (3) provid- 
ed for interim orders, This provision 
was amended by Section 10 of the Matri- 
monial Causes Act, 1937 though by such 
amendment the basic structure was not 
altered and the amendment is otherwise 
of no relevance for our present pur- 
poses, 
16. Section 19 of the Matrimonial 
Causes Act, 1950, replaced the provision 
of Section 190 of the Act of 1925 by pro- 
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“Sections 22 and 23 of the 
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tion. (2), This section again in its turn 
was replaced by Sections 15 and 16 of 
the Matrimonial Causes Act, 1965: Sec- 
tion 15 provided for interim orders and 
Section 16 provided for maintenance and 
application of property in case of divorce, 
This provision introduced a new innova- 
tion by way of lump sum payment as an 
alternative and provided .as follows :— 

“16 (1). On granting a decree of divorce 
or at any time thereafter (whether before 
or after the decree is made absolute), the 
Court may if it thinks fit and subject to 
sub-section (3) of this section make one 
or more of the following orders — 

(a) an order requiring the husband to 
secure to the wife, to the. satisfaction of 
the Court, such lump or annual sum for 
any term not exceeding her life as the 
Court thinks reasonable having regard to 
her fortune (if any) his ability and the 
conduct of the parties; l 

(b) an order requiring the husband to 
pay to the wife during their joint lives 
such monthly or ` weekly sum for her 
e as the Court thinks reason- 

le; ) 

(c} an order requiring the husband to 
pay to the wife such lump sum as the 
Court thinks reasonable; 

(2) Where the Court decides to make 
an order under paragraph (a) of the fore- 
going sub-section, it may — 

(a) direct that the matter be referred 
to one of the conveyancing counsel of the 
Court for him to settle a proper instru- 
ment to be executed by all, necessary 
parties, and 

(b) if it thinks fit, defer the grant of 
the decree until the instrument has been 
duly executed. 

(3J oreina isori edissa 

17. These provisions were replaced by 
Sections 1 and 2 of the Matrimonial Pro- 
ceedings and Property Act, 1970, in- 
corporating -parallel provisions which 
again in their turn were replaced by 
Matrimonial 
Causes Act, 1973. Section 22 of the Matri- 
monial Causes Act, 1973, provides for 
maintenance pending the suit. The 
material part of Section 23 provides as 
follows : - 

“23 (1). On granting a decree of 
divorce, a decree of nullity of marriage 
or a decree of judicial separation or at 
any time thereafter (whether in the case 
of a decree of divorce or a nullity of 
marriage, before or after the decree is 
made absolute), the Court may make any 
one or more of the following orders, that 
is to say i— l l 
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(a) an order that either party to the 
marriage shall make to other such per- 
iodical payment for such term as may be 
specified in the order 


(b) an order that either party to the 
marriage shall secure to the other to the 
Satisfaction of the Court such periodical 
payments, for such term, as may be 
specified _ : 


{c) an order that either party to the 
marriage shall pay to the other such. 


where the Court decides to make a finan- 
cial provision order requiring any pay- 
ment to be secured or a property adjust- 
ment order it may direct a proper in- 
- strument to be executed by all necessary 
parties and may further defer the grant 
of the decree until such instrument has 
been duly executed. 


19. The evolution of the law on the 
point in England indicates that it started 
with a provision for an order for secur- 
ed payment by the husband in favour of 
the wife by way of alimony but later the 
law provided for orders for maintenance 
and/or lump sum payments as financial 
arrangement in case of a decree dissolv- 
ing the marriage. It is only in the context 
ef such distinction contemplated by law 
as between the two things, namely, (1) 
an order securing gross sum or annual 
sum by way of alimony and (2) an order 
for payment of a monthly or weekly 
maintenance and in view of the further 
fact that the statute authorised making 
of both such order in supplement to 
each other, that Courts in England have 
held that an order of the latter kind 
always created a personal obligation 
which never survived the death of the 
husband. 


20. The decisions relied on by Mr. 
Tagore can well be explained from that 
point of view. In the case of In re: Hed- 
derwick, (1933) 149 LT 188, the Court was 
considering the nature of the liability in 
respect of arrears of alimony pendente 
Ete under an order of the Court, Con- 
sidering the position in law Luxmoore, J. 
in the Chancery Division differing from 
Sergeant, J., held that such an order for 
alimony ceases to be enforceable after 
the death of the husband and that it 
created no legal debt. The same prin- 
ciple was reaffirmed in the case of In re: 
Woolgar, (1942) 1 All ER 583 where again 
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the Court held that arrears of alimony 
due under an order not being an order 
for secured payment was not enforce- 
able against the estate when the husband 
died. Strong reliance was no doubt 
placed by Mr. Tagore on the decision in 
the case of Sugden v. Sugden, (1957) 1 
All ER 300, where the Court made an 
order directing the husband defendant 
to pay the wife until further order or 
until the children attain the age of 21 
years, an amount by way of maintenance 
for the children and the question being 
raised whether the liability created by 
such an order would survive the death of 
the defendant and would be enforceable 
against his estate or not, it was held 
that on true construction of the order 
the obligation imposed was personal and 
did not extend beyond the defendant’s 
lifetime. But here again the Court ar- 
rived at such a conclusion in view of the 
fact that even for children the law pro- 
vided for secured payments and non-se- 
cured payments and the order sought to 
be enforced not being one made under 
Section 26 (3) of the Matrimonial Causes 
Act, 1950, was not intended to be a 
secured provision. These decisions in our 


_ View go to show that when the law pro- 


vides for both secured payment and un- 
secured payment, an order for unsecur- 
ed payment must necessarily mean to 
create a personal obligation on the de- 
fendant which would not survive the de- 
fendant’s death This again explains 
the law enunciated by Halsbury 4th Edi- 
tion Vol..13 Article 1213 strongly relied 
on by Mr. Tagore when it was summaris- 
ed ‘payment of arrears due under a main- 
tenance order cannot be enforced after 
the death of the party obliged to make 
payment, whether his estate is solvent or 
insolvent and since maintenance pay- 
ments are intended for support of the 
payee and not to be hoarded, more than 
one year’s arrears cannot be recovered 
without leave of the Court’. This recital 
should be read in the light of Art. 1102 of 
the same volume. Therein it was made 
clear that where an order to secure per- 
iodical payment is made, the party in 
favour of whom the order is made has 
an enforceable claim which is maintaina- 
ble after the death of the other party 
against that party’s estate, whether or 
not the effect of the order is to create a 
charge on property of that other party 
and the order may be enforced against 


his or her personal representatives, Re- 
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ference may be made to the decisions on 


the point in the cases of Hyde v: Hyde; 


(1948): 1 All ER 362- and Mosey v. Mosey 
and Barker, (1955) Z? AN ER 391, - : 


“34. It will now be our endeavour to 
consider what is the true nature of obli- 
gation intended to be imposed ọn the 
husband ` by Section 37 of the Special 
‘Marriage’ Act, 1954, when there is an 
order made thereunder. We have indi- 
cated hereinbefore’ that’ the Special Mar- 
riage Act, 1872, which was repealed by 
- the said Act adopted the material’ pro- 
yisions regarding secured payment and 
maintenance of the Indian Divorce Act, 
1869. which we have set out hereinbe- 
fore. In the said Act, however, inde- 
pendent’ provision has been made in 
Section 37 which provides as follows :— 


“97, (1y Any Court exercising jurisdic- 
tion under Chapter V or Chapter VI 
may, at the time of passing any decree 
or at any time subsequent to the decree, 
on application made to it for the pur- 
pose, order that.the husband shall secure 
to the wife for her maintenance and sup- 
port, if necessary, by a charge on the 
husband’s property, such gross sum of 


such monthly or periodical payment ` of - 


money for a term not exceeding her life, 
as, having regard te her own. property, 
if any, her husband’s property and abi- 
lity (the conduct of the parties and 
other circumstances of the case), it may 
seem to the Court to be just. 


(2) If the district Court is satisfied 
that there fs a change in the circum- 
stances of either party at any time after it 
has made an order under sub-section (1), 
it may, at the instance of either party, 
vary, modify or rescind’ any such order 
im such manner as it may seem to the 
Court to be just: 


(3) Hf the district Court is. satisfied that 
the wife in whose favour an order has 
been made under this section has remar- 
ried or is not leading a chaste life. it 
‘may, af the instance of the husband 
vary, modify, or rescind’ any such’ order 
and in such manner as the Court may 
deem: just”, 


22. This section like Section 32 of the 
(Matrimonial Causes Act, 1857, and the 
corresponding provisions of later Act: in 
England provides for an order directing 
the husband to secure such gross sum or 
such monthly or periodical amount as 
the Court considers just to be paid . to 
the wife for a term not exceeding her 
life. It adopts the scheme” of secured 
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payment as envisaged by’ the English 
statutes. to assure a provision: for a wife] 
whose marriage has been dissolved for a 
term not exceeding her life, Had it. been 
the intention of the legislature to impose 
a personal obligation on the ‘husband 
limited to his life to provide maintenance 
tc such a wife, the legislature would’ have 
said so by adopting a provision , similar 
to those providing for monthly or “weekly 
payment during joint lives as in English 
statutes. The statutory’ mandate of se- 
curing. a gross sum or periodical: amounts 
to the wife for her life is not con- 
sistent with the idea that it sought ` to 
impose a personal. obligation. on. the hus-|. 
band limited- to his life only. According 
to Mr. Tagore and Mr, Dey if the: order 
does. not create any charge onthe hus- 
band’s. property; the order must be con- 
strued to create an obligation „personal 
to the husband which would. never sur- 
vive his death. It is difficult to. accept 
such a contention. A charge merely 
secures the payment of a, debt so that if 
the order directing the husband: to- secure 
a gross'sum or a monthly or & periodical 
amount by’ itself does not create any debt 
which would survive his death: any’ order 
to secure implementation. of such an| 
order by creation of a charge cannot|’ 
certainly change the character of the 
liability. On the other hand, the- very 
fact that a liability created’ by such an 
order-can be enforced’ even after the 
death. of the husband if it js charged on 
the husband’s properties goes’ clearly: to] 
show’ that tHe liability’ contemplated is} 
a debt and not a personal one. When 
such a liability: is not secured for its 
enforcement by any security it retains] , 
the character of an unsecured debt. but 
still enforceable as such as against the: 
estate of the husband. It may be useful 

to refer once more to the decision -in 

the case of Mosey v. Mosey (1955-2 All 
ER 391} (supra) where it was. pointed out. 
that the order by itself creates an en- 

forceable elaim even if no charge. is 

actually created. Referring to sub-sec- 

tions (2). and. (3) of Section 37, it was 
sought to be contended by Mr. Tagore 

that when the right to have the order. 





_ varied. modified or rescinded is given to 


husband, and: not to his legal representa- 
tives, the necessary implication is that 
the obligation imposed by the order is 
personal to. him and limited) to his life, 
It is not necessary for us. in this case to ` 
consider whether the’ 


the instance of husband’ would: ex- 
clude his legaf ‘representative or not. 


term. ‘at | 
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But even assuming it to be so, that in 
our view would not justify a construc- 
tion of sub-section (1) by implication -in 
such a way as would be inconsistent with 
or hardly justified by the terms thereof. 
We have indicated hereinbefore S. 37 (1) 
of the said Act in clear terms incorporat- 
ed that provision of the English law 
which provided for an order to secure 
periodical payments in contradistinction 
to maintenance orders during the joint 
lives and such orders to secure periodi- 
cal payments always create an enforcea- 
-ble claim enforceable against the hus- 
‘band’s estate. 


23. That apart the English decisions 
relied on by Mr. Tagore and Mr. Dey 
being based on the special nature of the 
obligation created ‘by the. English statutes 
would not be solid ground for. us for ac- 
cepting the -contention raised by the 
learned advocates in the present case in 
support ‘thereof. . It should be noted that 
` there are authorities to ‘show that in 
‘India even a personal decree for main- 
„tenance, if it was meant to be for the life 
of the person’ to be . maintained; would 
not lapse (on ithe death of the judgment- 
debtor but would be .enforceable against 
his .estate. “Reference may be made tò a 
‘Full Bench decision of the Madras High 
‘Court in ‘the: case of Karpakambal v. 
Subbayyan; (1882) ILR 5 Mad 234. There, 
a question having been raised as to whe- 
ther a-decree ‘for maintenance passed 
against a Hindu directing an annual pay- 
ment to'be made by him.to the decree 
‘holder during ‘her lifetime can be ex- 
ecuted after’ the death of -the judgment- 
debtor, it was held : 


"The decree can be ianed against 
the sons for arrears which have accrued 
since their father’s death only as repre- 
sentatives of their father and until his 
assets are exhausted, it being of course 
understood that, on the ‘father’s death 
the interest he had in his lifetime in the 


joint ancestral property lapsed, and 


- would not be available as assets”, 


. 24. In this view, we must overrule the 

pints raised by Mr. Tagore and by Mr. 
Dey that an order under Section 37 of 
the Act directing. the husband to secure 
monthly payment as in these cases did 
not -create any enforceable claim ‘but 
‘Imerely created a personal obligation 
Iwwhich lapsed on the death of the husband. 


25. “On ‘the conclusion as ‘above, ` the 
revisional .application in Civil Rule 1529 
ef 1979 must fail and the order ‘of the 
executing Court must be upheld. The 
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said Rule is, therefore, discharged. ‘There 
will be no order as to costs. 


` 26. So far ‘as: the first ‘appeal is con- 
cerned, though Mr. Roy succeeds on the 
principal point argued before us yet in 
our view the appeal must fail for the 
simple reason that if the -decree in 
favour of the’ plaintiff. created an enfor- 


-ceable claim it is to be enforced in ex- 


ecution and no- suit would be maintaina- 
ble for the said purpose, Section 47° of 
the Code standing in the way. The 
defendants have no independent 
liability in law to pay maintenance 
to the plaintiff which could be Er 
by a suit as against them. Liability, if 

any, arises only out of the order which 
requires to bé executed. We ‘have set 
out hereinbefore the claim made by ‘the 


‘ plaintiff in the ‘suit ‘and the reliefs pray- 


ed for. In our view; the learned Judge 
in the trial Court was wrong in thinking 
that impleading of deferidant No. 1, the 
Airlines. Corporation makes any ' dif- 
ference. The said Corporation was made 
a party only for the purpose of -enfore- 
ing her own claim under the decree as 
against the money belonging to her late 
husband lying in their hands. Her real 


claim was against the heirs and tegal 


representatives of her late husband for 
enforcement of her claim as against the 
estate which devolved upon such heirs 
and legal representatives on his death. 
Her claim for a declaration -that she is 
entitled to a charge on the estate of late 
Capt, Ajit Kumar Mazumdar is clearly 
misconceived and unsustainable. She 
was entitled to such a relief as against 


‘her husband when she initially obtained 


the order for secured payment. It was 
then open to the Court to create a charge 
on'a specific property of the husband but 
the order 
does not create any floating charge on 
the entire estate left by her late husband. 
That apart, again the question whether 
the order for payment incorporated in 
the decree created a charge er not is a 
questien which can be determined only 
by the executing Court. 

27, Therefore, in our view, the reliefs 
claimed in the suit in their substance 


_relate to enforcement of her rights under 


fhe deeree, which is a matter for execu- 
tion and not by an independent’ suit. 
Such being the position in law, the suit 
itself was not maintainable and we must 
uphold the decree of dismissal as . passed 
by the learned: trial Judge though on 
grounds different from those assigned 
by the learned ee The appeal; there- 
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fore, fails and is dismissed, There will 
be no order as to costs. 

B. C. CHAKRABARTI, J.:—-I agree. 
; — | Order accordingly. 
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Smt. Ashalata Dey and others, Appel- 
lants v. Kamal Kumar Bose, Respondent. 


Letters Patent Appeal Nos, 196 & 186 
of 1974, D/- 26-2-1980. 


Civil P. C. (5 of 1908), O. 6, R. 17 — 


Amendment of written statement — Suit 
for eviction on ground of bona fide re- 
quirement — Plaintiff allowed to amend 
plaint in a Letters Patent appeal there 
being change in law — Defendant also 
allowed to file additional W. S. — Defen- 
dant seeking leave to amend original 
W. S. by raising objection that suit had 
‘not been properly valued and that trial 
Court had not pecuniary jurisdiction to 
entertain the suit — Objection held could 
not be entertained at a belated stage of 


letters patent appeal. (Paras 5, 6) 
Cases Referred : Chronological Paras 
AIR 1976 SC 479 4 


Manindra Nath Ghosh and Nihar Ran- 
jan Chattejee, for Appellants; S. C. Mit- 
ter and S. P, Roy Choudhury, for Respon- 
dent in L. P. A. No. 196 of 1974. 


JUDGMENT :— We having allowed an 
application for amendment of the plaint 
in the light of the amendment to Sec- 
tion 13 (1) (£) of the West Bengal Pre- 
mises Tenancy Act by our order dated 
February 6, 1980.* giving an opportunity 
to the defendant to file an additional 
written statement, such a written state- 
ment has been filed on February 20, 1980. 
We accept the additional written state- 
ment so filed and we frame an additional 
issue on the amendment so allowed in the 
following terms:-—— - 


Is the plaintiff in possession of any: 


reasonably suitable alternative accommo- 
dation? ` 


2. On the additional issues so framed 


it would be necessary to take additional- 


evidence and as such, we refer the said 
additional issue to the trial court for re- 
cording the necessary finding thereon on 
taking additional evidence within a 


*Reported in AIR 1980 Cal 271. 
DX/DX/B730/80/GDR 
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` the pecuniary jurisdiction 


A.L R. 


month. from the date the trial court re- 
ceives the records from this Court. 


3. Let the records along with a copy 
of this order be forwarded to the trial 
court by a special messenger without any 
delay at the cost of the plaintiff-appel- 
Jant. In forwarding the records tq the 
trial court the office of this Court is dir- 
ected to forward a copy of the applica- 
tion for amendment of plaint filed in 
these appeals and a copy of the additional 
written statement also filed in-this Court. 
The trial court is directed to return the 
records with the evidence recorded by 
the said court along with its findings 
thereon. ; 


4. The defendant has filed an applica- 
tion for leave to.amand the original 
written statement. We have heard the 
said application on contest. The defen- 
dant wants to raise an objection to the 
effect that the City Civil ‘Court had ‘not 
to entertain _ 
and try the suit in view of the fact that 
the original valuation set out in the 
plaint was not a correct valuation since 
the premises in suit is valued at more 
than Rs, 10,000/-. It may be ‘noted that 
in the original written statement no ob- 
jection as to jurisdiction of the City 
Civil Court to entertain the suit was ever 
raised at any point of time while the 
suit was pending and not even at the 
stage when the appeal against the said 
decree was pending in this Court. Such 
an objection is now being sought to be 
raised at a very belated stage when we 
started hearing the two cross-appeals fil- 
ed under clause 15 of the Letters Patent. 
The defendant states that he wants to 
raise such an objection in view of the _ 
decision of the Supreme. Court in the 
case of Maulavi Abdur Rub Firoze Ah- 
med & Co. v, Jay Krishna Arora, AIR 
1976 SC 479, 

5. Having heard the learned Advocates, 
we have come to the conclusion that it 
would not be just and proper for us to 
allow the defendant to raise such an 
objection so late and at this stage of the 
Letters Patent Appeal, In substance, the 
objection now sought to be raised is that! 
the suit had not been properly valued by 
the plaintiff when he valued the suit at 
Rs. 1,020/- assessed on the basis of the 
monthly rent, This objection, in our view, 
was required to be raised at the trial at 
the earliest stage even prior to the fram- 
ing of. any issue and that not having beén 
done, it would not be.just and proper 


`- to allow such an amendment at, this stage 


so as to non-suit. the plaintiff by revis- 
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ing the valuation. Such had always been 
the settled principle of law recognised 
by courts of law which has got the sta- 
tutory recognition in Section 21 (2) of the 
Code of Civil Procedure incorporated -by 
the amending Act of 1976. Though an ob- 
jection has been raised by Mr. Ghosh 
appearing on behalf of the defendant 
that this provision can have no retrospec- 
tive operation, in respect of suits like the 
present nature, we are.of the view that 
the principle underlying this .provision is 
not a new one but, as we have indicated 
hereinbefore, is the statutory recognition 
of the principles well settled by judicial 
decisions. 


' 6. Such being the ponton it would 
be quite contrary to that principle . to 
allow the defendant now to raise such an 
objection. - 


7. ïn our view, there is one more rea- 
son why such an amendment should not 
be allowed and that is the subsequent 
amendment of the schedule to the West 
Bengal Premises Tenancy Act by the 
West Bengal Amending Act XXXV of 
1969. The foundation of thẹ decision of 
the Supreme Court was the schedule to 
the West Bengal Premises Tenancy Act 
which stood prior to the amendment by 
the amending Act XXXV of 1969 as 
aforesaid so that if the law stands 
amended by the legislature omitting the 
value of the premises altogether ~from 
consideration, the objection sought to be 
taised by the amendment would have lit- 
tle scope, It has been suggested to us 
by Mr. Ghosh that this amendment of 
the year 1969 can have no application to 
the present appeals since they arise out 
of a suit which was pending since be- 
fore the Act in view of Section 6 of the 
West Bengal Act XXXV of 1969. In our 
view, there is a necessary implication in 
Section 6. that the amended provisions 
would have application to suits pending 
.in the City Civil Court though it may 
not have any application to suits. speci~ 
fically excluded by Section 6 being pend- 
ing in the High Court or the Court of 
Small Causes, 


` § It had been contended by Mr. Ghosh 
that when we had allowed the plaintiff 
to amend the plaint in terms of the 
amended provision of Section 13 (1) (ff) 
of the West Bengal Premises Tenancy 
Act, it would not be fair and reasonable 
on our part to deny the amendment of 
the written statement now sought for. 
We have allowed the defendant to meet 
the plaintiff's amendment by filing an ad- 
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ditional written statement which we have 
accepted this day. If it be the contention 
of Mr, Ghosh that the reason, which pre- 
vailed with us in exercising our judicial 
discretion in allowing the plaintiff's 
amendment, should also be the reason 
for allowing the present amendment 
sought for by the defendant, we are un- 
able to sustain such a contention. In our 
view, there are reasons for not allowing 
such an amendment by the defendant 
which have no bearing to the amendment 
sought. for by the plaintiff and allowed 
by us. The first of such reasons is that 
such an amendment would be against the 
accepted principle indicated hereinbefore. 
The second reason is that unlike the 
amendment allowed to the plaintiff the 
defendant’s amendment is not necessitat- 
ed by any’ amendment of the statute. 
Thirdly, as we have indicated in our 


_order in granting the amendment prayed 


for by the plaintiff, that amendment 
would not spring any surprise on the 
parties. But here in the present case if 
the amendment be allowed at this late 
stage, it will not only spring surprise on 
the plaintiff but is also likely to non-suit 
him altogether. It would not be exercise 
of judicial discretion to non-suit the 
plaintiff after 13 years of litigation parti- 
cularly when the litigation is on a claim 
of recovery of possession based. on rea- 
sonable requirement of the plaintiff. . Be- 
cause of these fundamental differences, 
the two amendments. cannot be equated 
and no grievance can be made out that 
since we have allowed the amendment 
prayed for by the plaintiff, we should not 
refuse the amendment now sought for by 
the defendant. 

9, The application, therefore, fails and 
is dismissed. We, however, make no order 
for costs, 

Application dismissed. 
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Civil P. C. (5 of 1908), O. 38, R. 1 —. 
Contract Act (1872), S. 2 (a) — Injunc- 
tion, when can be granted — Offer to be 
bound or a mere offer to receive offers — 
Ascertainment — Essential ingredients to 
be satisfied for completed contract, i 
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‘G wrote a letter dated 12-12-1978 to 
broker B stating therein that G will sell 
his premises for a price of not less -than 
certain amount and that if-B can arrange 
purchaser he will give commission at .cer- 
tain rate and that his offer will remain 
- valid for three weeks, ` Advocates of S 
wrote letter dated 1-1-1979 to G stating 
that their client S instructed them to ac- 
-cept the said offer and S was.agreeable 
4o purchase property at price mentioned 
in Gis letter to B and to send full de- 

scription -of property. As G disputed the 

claim, S filed suit and made an applica- 
tion for ie oeHan against G ` 


Held :- s ‘letter could not be said to 
-be an es A be bound so that the mo- 
ment the person fulfilled. the condition, 
it ripened. into a contract. It is nothing 
but an offer to negotiate. It is simply..an 
offer to receive offers, It is an invitation 
to treat. It is not a letter containing any 
offer to the public at large, It did not 
contain any definite promise to ‘be bound 
nor was it given to any definite intending 
purchaser. It. could not ‘be said that G 
must have completed his part in formation 
ef contract by finally declaring this readi- 
ness to undertake an obligation from any 
person leaving the whole matter to 
offeree for his acceptance or. refusal. It 
is a letter to broker authorising him to 
procure purchaser . with whom negotia- 

_tons for sale might be carried on so that 
broker, might be interested to get this 
commission on sale'price -to “be agreed 
‘between parties. The word “offer” in the 
letter cannot be read as an ‘offer to the 
world: it related to broker alone. Until 
further negotiations, the letter as such 
must he held to remain uncertain and 
could not.constitute any definite offer to 
the world at large to accept it. A broker 
has normally no authority to sell land 
even though he is instructed as to price 
at which vendor will sell. His function 
is to solicit offers and transmit them to 
his principal, He is prima facie authoris- 

- ed to ‘describe property, state to intend- 
ing purchaser the circumstances which 

may affect its value. and to receive depo- 
sit but not to receive payment ner . to 
warrant that it may legally be used. for 

a particular purchase. (Paras 10. rege 21) 


Whether a: colicluded: -‘eontract is’ poA 
ed at ‘or ‘not is“ a question of fact - 
the ‘parties: and their lawyers - could: aot 
make’ the’-same’ concluded ifit was other 
wise not’ so: What the ‘parties understood 
at the tme the said, letter was written 


was to be gathered from the letter itself . 
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which, in the instant case, is not vague 
in its language, and not from ‘statements 
which were made at a subsequent point 
of time: .. . (Para 22) 


In order to ‘have a completed contract ` 
for enforcement thereof, ` ‘there must be 
four’ certainties viz., certainty as to 
price; certainty as to parties, certainty. as 
to property and certainty as to other 
terms, All of these ingredients ate absent 
in this case: As no prima facie case for 
an order of injunction at this stage was 
made out, such relief on the application 
was rightly refused, The balance of con- - 


- venience is in favour of G and order of 


injunction should not be granted so as to 
delay sale of premises. a 
: ` {Paras 16, 17, 18, ‘19, 94) 
Cases - Referred : ‘Chronological Paras. 
AIR 1951 SC 184: 1951 All LJ 67 -13 
AIR 1950 SC 15 ; ; 20 
ATR 1923 Cal 57 ` ` 20 
(1900) 2 Ch 267: 82 LT 658: 48 WR 522, - 
Resenbaum v. Belson . 20 
1893 AC 552: 60 LT 504: 
- Harvey v. Facey 
(1893) 1 QB 256: 67 LT 837: AY WR 210, 
Carlill v. Carbolic Smoke Ball Co..  - 
~- 9, 10, 14 
` RAMENDRA MOHAN DATTA, J. i 
This is an appeal. from the juđgment and 
order dated 19th February, 1979 passed 
by Mrs. Khastgir, J., whereby the learn- ` 
ed Judge dismissed the ‘application for 
injunction, of the appellant and. ienet 
him to pay the costs thereof. . 


. 2, The facts relevant for the purpose 
of this appeal are that the respondent 
Gooptu gave a‘ letter to the broker, one 


B. C. Baid, in connection with the sale of.. 


premises No. 11, Rowdon Street, Calcutta 
of which admittedly he was a part owner, 
The said letter read as follows s 
“Sri B. C, Baid, 
207, Maharshi Debendra Road, . ; 

pa! cs 12th December, 1978, 
Dear Sir, 
- Re: Premises No. 11, Rewdon Street, 

- Calcutta. 

I shall sell the above property for 4 
pricenof not lesg than Rs. 7,50,000/-. . 
you. can arrange the purchaser J “hall 
give you commission of 2% {two per 
cent), This -offer will remain valid for 
three weeks, 

ig Yours faithfully, 
Sa. Sounivendta Chandra Gooptu.” 

:3. By letter dated January’ 1, 1979 
written by Méssrs. T. Banerji & Co; Ad- 
vócates ` and addressed to the respondent 


198i ./ 


Gooptu. the ‘said advocates intimated 
Gooptu that one of ‘their ‘clients. had in-: 
structed them to accept the said offer and! 
the said client was agreeable to purchas®: 
the ‘said: property at- the’ price mentioned 
in Gooptu’s letter. The said’ letter of the: 
said Advocates read as follows: 

“Dr. Soumyendra Chandra Gooptu: - 

85, Rash Behari Avenue, ~ 


Calcutta-26, i 
3-1-1979, 
Dear Sir, 
Re: Premises No. IT, Rowdon- Siena ~ 


€aleutta. 


With reference to the letter of Authors 
ity dated’ 12th: December, 1978, issued. by’ 
you in favour of Sri B, €. Baid. of 207, 
Maharshi Debendra Road, Calcutta-7, 
please: note that we have been instructed 
by one of our clients to. accept the offer 
and let you: know that our said client is 
agreeable -to purchase the above property: 
at the price mentioned in your letter. 

Please send us full description of the 
property so that we may draft the agree- 
ment and send the same. to your lawyer 
for approval on yeur Behalf 

Yours faithfully: 
T., Banerji & Co: 
P..K. Banerji. 
Partner.” 


4 Tt is submitted before us on behalf 


of the appellant that the offer contained. 


in the said letter dated 12th December, 
1978, was a firm offer and the same be- 
came concluded contract between the 
parties immediately upon  acceptarice 
thereof by the said letter dated’ January: 
1, 1979. The contention is that Baid was 
acting as the agent of Gooptu with an 
authority to enter: into the. agreement for. 
sale in respect of the. said premises -ot 
behalf of Gooptu, The- price: mentioned 
therein was’ the minimum price at which 
Gooptu: was agreeable to sell to: any. pef- 
son who would accept the said’ minimum 


price. The word “offer” mentioned in the _ 


last sentence of the letter dated’ 12th 
December, 1978, signified that the offer 
to sell was to any person who would be 
` agreeable to accept the said minimum 
price of Rs, 7,50,000/- within the said 
period of three weeks. 

5. On behalf of the respondent it is 
contended’ that it was not an offer by 
Gooptu to. be bound by the same. It was 
nothing but an offer to the broker to. ar- 
range for intending purchaser with whom 
the respondent would negotiate the salé 
of the premises te the extent of” his | 
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share therein and in case the said .nego- 
tiation. would materialise . the said offer 
would enable Baid. to earn ‘his brokerage 
at. 2% of the-sale’ price: The-offer men- ` 


-tioned in the said lettér was an ‘offer to 


pay the’ commission to Baid at 2%. in 
case the purchaser would be found. out 
by the broker-and to- whom the property 
E be sold, 

` Gooptu: having disputed’ the claim 
ine appellant filed a suit‘in this Court 
and made an application herein for in- 
junction against Gooptu. It is to be noted’ 
that the broker no longer remained in 
the scene.. 
7, The question to be’ decided is- whe- 
ther this was ‘an offer to be bound. in 
which case it would. be a contract by. the 


acceptance thereof or, whether this was 


a.mere. invitation. to treat. Was it simply 
an offer to negotiate. the sale or did it 
authorise the broker to act as the. agent 
of the vendor to enter into the agree- 
ment for sale?. : ' 


8: Mr. Ghosh roek on behalf of 
the appellant refers to’ Section 2 (a): of 
the Contract. Act which reads as follows :- 

“2, In this ‘Act the following words and- 
expressions are used’ in the follow- 
ing senses, unless contrary intention ap- 
pears from the context; 

(a). When. one. person signifies to. an- 
other his willingness to do.or to abstain 
from. doing anything, with a. view to ob- 
taining the assent of. that other to such 
act or abstinence, he is said to make a 
proposal”, 

It is contended that Gooptu expressly ' 
signified his willingness to sell the pro- 
perty and’ gave the letter with. a view 
to obtaining the assent of a prospective 
purchaser within three weeks, The letter . 
of authority; was written in such language 
that the assent of the purchaser was good: 
enough to make it a firm proposal so as 
to bind the offerer. The test is, whether 
there was any intention to be bound. Was 
there any express promise? Was it bind- 
ing? Was the offer a continuous offer for 
three weeks or until previously revoked? 


9.. Myr. Ghosh has relied. on the case 
of Carlil v. Carbolic Smoke Ball Com- 
pany, (1893) 1 QB 256. That was a case 
where the reward was announced to any 
person who would suffer from epidemic 
influenza, colds, or any. disease caused by 
faking cold, after having used the parti- 
eular medicine three times daily for two 


. weeks according to the printed directions 


supplied with’ each ball. The advertise- 
ment showed that a sum of £1000 was 
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deposited with the Alliance Bank, Re- 
gent Street, showing the sincerity of the 
company in the matter, The advertise- 
ment also contained various other assur- 
ances, The plaintiff Carlill on the faith 
of the said advertisement used the said 
medicine in the manner it was directed 
to be taken .when she was attacked by 
influenza but could not get the desired 
result as claimed. The trial court held in 
favour of the plaintiff. The Court of Ap- 
peal dismissed the appeal. Bowen L, J. 
at page 268 observed: 


_ “It is an offer made to all the word: 
and why should not an offer be made to 
all the world which is to ripen into a 
contract with anybody who comes for- 
ward and performs the condition? It is 
an offer to become liable to anyone who, 
before it is retracted, performs the con- 
dition, and, although the offer is made to 
the world, the contract is made with that 
limited portion of the public who come 
forward and perform the. condition on the 
faith of the advertisement. It is not like 
cases in which you offer to negotiate, or 
you issue advertisements that you have 
a stock of books to sell, or houses to let, 
in which case there is no offer to be 
bound by any contract. Such advertise- 
ments are offers to negotiate — offers to 
receive offers —- offers to chaffer, as, I 
think, some learned Judge in one of the 
eases has said. If this is an offer to be 
bound then it is a contract the ‘moment 
the person fulfils the condition.” 


10. In my opinion, in the instant case 
‘jbefore us, it could not be said to be an 
offer to be bound so that the moment the 
person fulfilled the condition it ripened 
into a contract. It was nothing but an 
joffer to negotiate, It was simply an offer 
to receive offers, It was an invitation to 
treat, The above decision of the Court of 
Appeal (supra) has no application because 
in our case it comes within the excep- 
tions as indicated by Bowen L, J. at 
page 268 when he said “It is not like 
cases in which you offer to negotiate, or 
you issue advertisements that you have 
a stock of books to sell, or houses to let, 
in which case there is no offer to. be 
bound by any contract......... “6 


1i. It is contended by Mr. Ghosh that 
the price mentioned therein is the lowest 
price on the basis whereof Gooptu was 
agreeable to sell the property. In other 
words, whoever would come forward and 
accept the lowest price as offered by 
Gooptu would be entitled to muy the pro- 
perty at- that. price. 
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12. Mr. Ghosh refers to the case of 
Harvey v. Facey reported in LR 1893 AC 
552 (PC). It was a case of a contract en- 
tered into by exchange of telegrams. 
That was a case where the Judicial Com- 
mittee of the Privy Council considered 
and construed the two telegrams. By the 
first telegram two questions were asked. 
The first question was as to the willing- 
ness of Facey to sell the Bumper Hall 
Pen property to Harvey, and the second 
question was relating to the lowest price. 
It was construed by the Judicial Commit- 
tee that the word “Telegraph” was in its 
collocation addressed to that second ques- 
tion only. Facey replied to the ‘second 
question only and gave his lowest price. 


.The first telegram read “will you sell us 


Bumper Hall Pen? — Telegraph lowest 
cash price”, To that Facey telegraphed 
in reply “Lowest price for Bumper Hall 
Pen £900.” The third telegram by the 
appellants read “we agree to buy Bumper © 
Hall Pen for £900 asked by you”. It. 
was held by their Lordships that the pur- 
chaser could not treat the telegram from 
Facey as binding him in any respect, ex- 
cept to the extent it did by. its terms, 
viz., the lowest price. It was held that: 
everything else was left open, and the 
reply telegram from the appellants could 


- not be treated as an acceptance of an 


offer to sell to them; it was an offer that 
required to be accepted by Facey. The 
contract could only be completed if Facey 
had accepted the appellant’s last tele- 
gram. i 


13. In our opinion, in our case, the 
position is different, There is no indica- 
tion in the letter that it was of that 
nature where a simple acceptance by 
someone would conclude the matter. In 
Bumper Hall Pen case (supra) the en- 
quiry as to the intention to sell was not 
answered. Only the lowest price was inti- 
mated. Mr. Ghosh contends that the Judi- 
cial Committee did not consider such a 
quotation of the lowest price to be in 


“any manner uncertain so as-to make the 


contract void. On the basis of that Mr. 
Ghosh argues that in our case also the 
minimum price has been quoted and that 
would not make the offer uncertain. In 
my opinon the Judicial Committee in 
that case considered the main question 
viz, whether the intention to sell was 
expressed thereby or not and did not 
decide that case on the question of the 
quotation of the lowest price. In my 
opinion, the above Privy Council decision 
cannot help thé appellarit in any way, 
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The decision in Harvey v. Facey was con- 
sidered by the Supreme Court in the 
case of Col. D. I Mac Pherson v. M. N. 
Appanna reported in AIR 1951 SC 184 
where also the Supreme Court held that 
there was no concluded contract as there 
was no express assent to the offer made 
by the plaintiff. but in that case also 
there was no such question involved as 
to the acceptance of the minimum offer. 


14. Mr. Ghosh relies on a passage from 
Cheshire and Fifoot’s Law of Contract, 
Ninth Edition page 27 which reads as 
follows : 


“An offer, capable of being converted 
into an agreement by acceptance, must 
consist of a definite promise to be bound 
provided-that certain specified terms are 
accepted. The offeror must have complet- 
ed his share in the formation of a con- 
tract by finally declaring his readiness to 
undertake an obligation upon certain con- 
ditions, leaving to the offeree the option 
of acceptance or refusal. He must not 
merely have been feeling his way to- 
wards an agreement, not merely initiat- 
ng negotiation from which an agreement 
might or might not in time result. He 
must be prepared to implement his pro- 
mise, if such is the wish of the other 
party, The distinction is sometimes ex- 
pressed in judicial language by the con- 
trast of an “offer” with that of an “invi- 
tation to treat”. Referring to the adver- 
tisement in the Carlill case, ((1893) 1 QB 
256), Bowen L, J. said: 


“Tt is not like cases in which you offer 
to negotiate, or you issue advertisements 
that you have got a stock of books to 
sell, or houses to let, in which case there 
is no offer to be bound by any contract. 
Such advertisements are offers to nego- 
tiate — offers to receive offers — offers 
to chaffer......... r 


15. On the basis of the said passage 
Mr. Ghosh wants me to read the said 
letter as containing a definite promise to 
be bound once the minimum price was 
offered to Gooptu. I do not consider that 
Mr. Ghosh’s contention should be accept- 
ed in view of the language used in the 
said letter. It is not a letter containing 
any offer to the public at large, It did 
not contain any definite promise to be 
bound nor was it given to any definite 
intending purchaser. It could not be said 
that Gooptu must have completed his 
part in the formation of the contract by 
finally. declaring his readiness to under- 
take an obligation from any person 
leaving the whole matter to the offeree 
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for his acceptance or refusal, It is a let- 
ter to the broker authorising him to 
negotiate and procure a purchaser with 
whom negotiations for sale of the pre- 
mises might be carried on so that the 
broker might be interested to get his 
commission which would be ar- 
rived at on the basis of the 
sale price to be agreed between the par- 
ties. The word “offer” in the said letter 
cannot be read as‘an offer to the world; 
it related to the broker alone, It is not 
an offer to the world at large through 
the broker as the agent, as centended 
by Mr. Ghosh, Until further negotiations 
the letter as such must be held to re- 
main uncertain and could not constitute 
any definite offer to fhe world at large 
to accept it. 


16. I am inclined to accept the con- 
tention of Mr. P. K. Das appearing on 
behalf of- the respondent that the letter 
of authority of this kind merely gives an 
authority to the broker to get a suitable 
purchaser for the purpose of enabling 
parties to negotiate the sale. It is not an 
offer to the world at large so as to mean 
that the property is open for sale to any- 
body who would offer that minimum 
price. In order to have a completed con- 
tract for the specific enforcement thereof 
there must be four certainties viz. cer- 
tainty as to price, certainty as to par- 
ties; certainty as to property and cer- 
tainty as to other terms (See Fry on Spe- 
cific Performance 6th Edn. page 157 et 
seq.) 


17. Here the essential ingredient as. to 
the certainty as to price cannot be held 
to be present where only the minimum 
price was mentioned, The expression ‘not 
less than Rs. 7,50,000/-” would signify 
that the negotiation should be made to 
get the highest price and if after nego- 
tiations such highest price or any higher 
price would not be available then only 
the said price of Rs. 7,50,000/- might be 
considered; but if any purchaser is 
brought at a price lesser than that then 
the contract with the broker would not 
materialise and he would not earn his 
2% commission, Accordingly, until fur- 
ther negotiations as to price the same 
would remain uncertain. 


18. As regards the parties and property, 
the letter does not indicate to what ex- 
tent Gooptu was entitled to the same. 
Admittedly, he is the part owner of the 
said property and there are other parties 
who are interested in the remaining part. 
The property and/or the subject matter 
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of the offer has to be ascertained so that 
a definite offer could be accepted. 


19. ‘Lastly, there must be certainty as 
to other terms particularly when the of- 
fer is in respect of land. The question of 
earnest money was also the usual term 
which is stipulated in the agreement for 
sale but this is also not to be found in 
either of the two letters dated 12th Dec- 
ember, 1978 and 1st January, 1979. Of 
course, this is a point of little importance. 
In the plaint filed by Goenka the appel- 
lant has asked for sale of the property 
free from encumbrances, No such stipu- 
lation is to be- found in the letter dated 
12th December, 1978. 


20, The letter of T. Banerjee & Co. 
would show that the said advocates also 
- understood it to be an offer to Baid and 

not to the public in general. It mentions 

that it was the letter of authority to the 
broker and it also shows. that it was an 
offer to receive an offer. In the case of 

Abdulla Ahmed v. Animendra Kissen 

Mitter, reported in AIR 1950 SC 15: 1950 

SCR 30 such a letter of authority was 

considered in a case where the broker 

asked for commission. It was held by 
the majority of the Judges that the let- 
ter could not be read as authorising the 
appellant to conclude a binding contract 
with the purchaser for the purchase and 
sale of the property on behalf of the re- 
spondent. In the case of Durga Charan 

Mitra v. Rajendra Narayan Sinha, 36 Cal 

LJ 467: AIR 1923 Cal 57 it was observ- 

ed that the broker was to bring the pur- 

chaser and not to enter into the contract 
with the purchaser on behalf of the sel- 

Ter unless that authority was expressly 

given in the letter itself, That was also 

a case of the sale of a land for which 

the defedant gave a letter of authorisa- 

tion which, inter alia, provided: 

“I hereby authorise you to negotiate 
the sale of the lands............... If you can 
secure a purchaser to purchase the same 
at a gross value of Rs, 16,000/- I shall 

-pay you Rs. 200/- as your remuneration 
wsaeanes Please note that this letter of auth- 
ority will remain in force for a fortnight 
only to complete the transaction; after 
that this letter will stand cancelled.” 
Dealing with similar question Mookerjea 

J. (later Sir Asutosh) | in the Division 
Bench judgment observed’ at p. 470: : 


“The essential question is,, whether the 


agent employed is authorised to make a - 


binding contract for sale. Such an auth- 
ority may be expressly conferred, as in 
Rosenbaum v. Belson, (1900) 2 Ch 267. As 
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Buckley, J., points out, there is a sub- 
stantial difference between an authority 
to sell and an authority to find a pur- 
chaser. Authorising a man. to sell means 
an authority to conclude a sale; authoris- 
ing him to find a purchaser means less 
than that;. it means, to find a man will- 
ing to become a purchaser, not to find 
him and also make him a' purchaser”. 


21. In Bowstead on Agency, Four- 
teenth Edition, page 88 in illustration 6 
it is stated that an estate agent in Eng- 
land has normally no authority to sell 
land; even though he is instructed as to 
the price at which the vendor will sell, 
his function is to solicit offers and trans-/ 
mit them to his principal, But he may be 
authorised expressly or impliedly to sell 
though in such circumstances he’ normal- 
ly has no authority to sign ‘anything but 
an open contract. In any case, he is prima 
facie authorised to describe the property, 
state to an intending purchaser the cir- 
cumstances which may affect its value 
and to receive a deposit, but not to re- 
ceive payment, nor to warrant that it 
may legally be used for a particular pur- 
chase. In my opinion, that is also the 
position in India with regard to the 
broker who negotiates the sale and pur- 
chase of the land and buildings, 


22. Mr, Ghosh wanted us to note the 
averments in the affidavit in opposition 
of Gooptu and how he understood the 
said letter which he gave to the broker, . 
In my opinion, in the absence of any 
vagueness in the language of the letter 
itself it is immaterial as to what the de- 
fendant’s view at the time was in that 
regard. The Court alone has to consider 
the letter and to construe .it in its literal 
sense and in the manner it has been writ- 
ten to ascertain its meaning and’ purpose. 
If the Court is satisfied that there is no 
vagueness in its language it need not go 
into any other question except to gather 
its meaning from the letter itself. Whe- 
ther a concluded contract was arrived at 
or not.is a question of fact and the par- 
ties and their lawyers could not make the 
same concluded if it was otherwise not 
so. What the parties understood at the 
time the said: letter was written was to 
be gathered from the language of the: 
letter itself and not from the statements’ 
which were made at a subsequent point! 
of time, 


23, Mr. Das has taken the point that 
the plaint does not disclose a cause of 
action because there is no averment that 
any demand was made on Gooptu to spe- 
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cifically perform ‘his part of the contract. 
There is an amendment application pend- 
ing with regard thereto and we need not 
make any observation | as to the same at 
this stage. ` 


24, In my. opinion, r no prima facie case 
for an order of injunction at this stage 
has been made out. and the learned Judge 
of the Court. below has rightly refused te 
grant such relief in the application. In 
any event, the balance of convenience is 
in favour of the defendant respondent 
Gooptu and: the order of injunction 
should not’ be granted so as to delay the 
sale of the premises, Accordingly, the ap- 
peal is bound te be and is hereby dis- 
missed: with costs, All interim orders are 
vacated, 

BIMAL CHANDRA BASAK, J.:— I 
agree. i 
x Appeal dismissed. 


AIR 1981 CALCUTTA 43 
D. C. CHAKRAVORTI, J. 
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pellants v, Smt. Kshirodeswari Das and 
another, Respondents. . 
bar ‘A. D. No. 756 of 1973, D/- 19-8- 
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Limitation Act {9 of 1908), 


cover possession of .immoveable property 
on basis of his title and further allegation 
of dispossession by B — Art, 144 applies 
and not Art: 142-— In such case when 
A succeeds in: proving his title it is’ not 
necessary for him to prove his disposses- 
sion within 12 years preceding date of 
suit — If would be for B to show that 
suit was brought beyond 12 years from 
date of dispossession. AIR 1868 SC 1165, 
Rel, on; AIR 1940 ‘Mad 798 (FB) and AIR 
1939 All 257 and AIR 1934 All 993 (FB) 
held overruled by necessary implication 
by AIR 1968 sc 1165; AIR 1975 Gau 47, 


Explo. (Para 13) 
Cases ‘Referred : Chronological Paras 
AIR 1975 Gau 47 11. 
AIR 1968 SC 1165 11, 12, 13. 


AIR 1940 Mad 798 (FB) 

“AIR 1939 All 257: 1939 All LJ 94 8 

AIR 1934 All 993: TLR 67 All 278: 1934 
Al LJ 973 (FB) 

ATR 1929 All. 753: ILR 61, All 1042: 1999 
All LJ 1106 - -8 

(1900) ILR 23 Mad 179 © 2 

(1893) 20 Ind App 99: ` ILR 20 Cal 834 
(PC) _. 
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Arts, 144 
and 142 — Suit by A against B to re~ 
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{1889} TLR 17 Cal 137 8 
€1888-89) 16- Ind App 186: ILR 12 All 51 
(PC). ae 
(1888) ILR 16 Cal 473 i 8 
(1865) 1 QB 1: 35 LJQB 17: 13- LT 254, 
- Asher. v. Whitlock . ; 12 


Atul Krishna Das and Santi Ranjan, 
Goswami, for Appellants; Hri PIREN 
Ganguly, for Respondents, 


JUDGMENT: This appeal is from the 
judgment and decree passed by the learn- 
ed Subordinate Judge,,7th Court at Ali- 
pore, reversing those of the learned Mun- 
siff passed in a suit brought by the pre- 
sent respondents as plaintiffs for declara- 
tion of title-and recovery of khas posses- 
sion on the following: allegations, 


2. The suit was- originally brought by 
one Smt, Imaman Bibi who later was 
substituted by the present plaintiffs as 
the latter were transferees from the said 
Smt. Imaman Bibi of the said suit pro- 
perty. In May, 1950 the said Imaman Bibi 
left the suit property: which belonged to 
her because of communal troubles. The 
defendants taking advantage of the fact 
that the suit property was lying vacant 
committed trespass and pulled down 
structures standing thereon and raised 
some new structures, The said original 
plaintif Imaman Bibi tried to recover 
property after peace was restored but 
she failed to get back the property from 
the defendants in spite of. the assurance 
given -by the defendants that they would 
vacate the suit- property after they suc- 
ceeded in getting some accommodation 
elsewhere. . 


3. The defendants denied that Imaman 
Bibi was the owner of the suit property 
or that she left the same in May, 1950. 
The defence case is that the defendants 
acquired ‘title by adverse -possession of 
the suit property for more than 12 years 
preceding the date of the institution of 
the suit. The defendants: also denied that 
on being requested by the plaintiffs to 
vacate the suit property they assured 
that they would’do so. Originally the suit 
was dismissed by the learned Munisif but 
on an appeal being preferred the’ Court 
of Appeal below sent: the case back on 
remand to the learned Munsiff for re- 
trial. The appeal court found that the 
elements of adverse‘ possession were not 
at all discussed by the learned Munsiff 
and that the materials on record were 
rather scanty.” It was also observed by 
the’ Court of Appeal below that under the 
faw Imaman Bibi was fo satisfy that she 
was in possession of the suit property . 
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within a period of 12 years prior to the 
institution: of the suit, otherwise, she 
could not recover possession of ‘the suit 
property from the defendants, The learn- 
ed Munsiff was directed to give the par- 
ties an opportunity of adducing such evi- 
dence as they would like to adduce for 
proving their respective cases, 


4. At the retrial the plaintiffs examin- 
ed one more witness, namely, P. W. 3 
Bahadur Prasad Shaw but the defendants 
did not examine any further witness, On 
behalf of the plaintiffs certain documents 
marked as Exhibit 5 series were proved. 


5. According to the learned Munsif 
who heard the suit after the aforesaid re- 
mand, the settled law is that whenever 
the plea of limitation is raised it is for 
the plaintiff to show prima facie that the 
cause of action upon which he is suing 
is not barred by limitation. Further, ac- 
cording to him, the suit is governed by 
Article 142 of the Indian Limitation Act, 
1908 (hereinafter referred to as the old 
Act). The finding of the learned Munsif 
is that the plaintiffs failed to prove that 
their vendor Imaman Bibi was in posses- 
sion up to April, 1950 and left the suit 
property in May, 1950. The learned Mun- 
siff further found that at least some of 
the defendants were in possession of the 
suit property since March, 1950 and 
Imaman Bibi was not in possession since 
then. The suit was instituted on April 23, 
1962, 
ing the learned Munsif dismissed the 
plaintiffs’ suit as the plaintiffs failed to 
prove that the suit was filed within 
12 years from the date of dispossession 
by the defendants, - 


` 6. From the decision which the learn- 
ed Munsif took after. the remand there 
was an appeal and the learned Subor- 
dinate Judge allowed the appeal as 
against the contesting defendants. There 
was a compromise petition filed on be- 
half of the plaintiffs and two of the de- 
fendants, namely, Defendants Nos. 1 and 
2. This compromise petition was allowed 
as the same was found to be lawful, The 
ultimate result was that the plaintiffs’ 
title to the suit property was declared 
and they were found entitled to recover 
possession after evicting the defendants 
who were given three months to vacate 
and take away their structures and on 
their failing to do so the plaintiffs would 
be entitled to recover possession by way 
of executing the decree. A decree for a 
sum of Rs. 10/- by way of damages was 


` also passed in favour of the -plaintifis. |> 
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7. Only one question was raised by 
the parties before the Court of Appeal 
below when the appeal from the judg- 
ment and decree passed by the learned 
Munsiff after remand was héard. Before 
me, in this appeal also the learned law- 
yers representing both the parties agreed 
that for a proper determination of the 
present appeal the only question to be 
determined is whether Article 142 or 
Article 144 of the old Act would apply 
to the present case. Be it noted that Arti- 
cle 142 and Article 144 of the old Act 
correspond respectively to Article 64 and 
Article 65 of the Limitation Act, 1963 
(hereinafter referred to as the new Act). 


8. The learned lawyer appearing for 
the appellants contended that as there 
was indication of dispossession. of the 
original plaintiff by the defendants, the 
present suit ought to be governed by 
Article 142 and not by Article 144 of the 
old Act while the contention of the learn- 
ed lawyer for the respondents was that 
it was Article 144 and not Article 142 
which would apply, for, the present suit 
was one brought by the plaintiffs/respon- 
dents on the basis of their title to the 
suit property. Thus, according to the 
learned lawyer for the appellants when 
a suit is brought on the allegation that 
the plaintiff was either dispossessed or 
discontinued to’ be in possession, the suit 
would be governed by Article 142 no 
matter whether the plaintiff claimed title 
to the suit property at the same time. 
To put it a little elaborately the argu- 
ment advanced on the side of the re- 
spondents is that Article 142 ` applied 
only ‘in cases where a suit is brought on 
the basis’ of allegations that there was 
dispossession .or discontinuance and when 
no title was claimed by the plaintiff. Ac- 
cording to the respondents when title is 
claimed by the plaintiff to the suit pro- 
perty the proper Article to apply is Arti- 
cle 144 no matter whether there was al- 
legation of dispossession or discontinu- 
ance. On behalf of the appellants reliance 
was placed: on Official Receiver of East 
Godavari at Rajamundry v. Chava 
Govindaraju AIR 1940 Mad 798 (FB); M. 
Aziz Uddin v, Haji Maqbul Hussain AIR 
1939 All 257 and Bindhyachal Chand v. 
Ram Gharib ILR 57° All 278:(AIR 1934 
All 993) (FB). In the ‘first of the cases 
reférred to above which was decided by 
a Full Bench of the Madras High Court 
it is held that it cannot be maintained 
that a person who proves title in a suit 
for ejectment has the right to the decree 
sought unless the defendant. proves ad- 
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verse possession for 12 years., It is held- 


on the other hand that the plaintiff is 
not entitled to succeed unless he shows, 
in addition to title, that he has been in 
possession of the property within twelve 
years of the suit. ` In so holding ‘their 
Lordships relied upon some Privy Coun- 
ci} decisions. Their Lordships however 
point out that it may be a hardship that 
a person who proves a title to property 
should lose it to a trespasser unless he 
can also show that he has been in pos- 
session within 12 years of the institution 
of the suit. But their Lordships had to 
decide in the manner they did as accord- 
ing to their Lordships that was what the 
old Act did lay down. In M. Aziz Uddin’s 
case (supra) it is held that where in a 
suit for possession of immoveable pro- 
perty the plaintiff admits defendant’s 
possession but alleges that he was dis- 
possessed within 12 years of the suit by 
the defendant and the defendant con- 
tends that he has been in possession for 
more than 12 years, the plaintiff cannot 


be allowed to say that if he has failed. 


to prove his possession by evidence, his 
‘possession must be presumed as the litle 
is with him, because in spite of his title 
the other parties are found to be in pos- 
session, Iq this case, it is further pointed 
out that the presumption that possession 
follows title is rebutted by the fact that 
the defendant is found in possession. In 
the case of Bindhyachal Chand (supra) it 
is held that there is nothing in Art. 142 
which would confine its applicability to 
suits based on possessory title only and 
to make..it inapplicable where the suit is 
based on proprietary title or the plain- 
tiffs proprietary title is established. In 
this case the decision in Kanhaiya Lal v. 
Girwar ILR 51 All 1042: (AIR 1929 All 
753) was disapproved. Kanhaiya Lal’s 
case was an authority for the view that 
Article 142 was inapplicable to a suit 
brought on the basis of title. While dis- 
approving the decision in Kanhaiya Lal’s 
case .as aforesaid the Court deciding 
Bindhyachal Chand’s case relied on deci- 
sions in Mohima, Chunder Mozoomdar v. 
Mohesh Chunder Neoghi (1888) ILR 16 
Cal 473 and Mahammud Amanulla Khan 


v. Badan Singh. (1889) ILR 17 Cal 137, in. 
suits were- 


both of which cases the 
brought on the basis of title by plaintiffs 
who were not in possession, and their 
Lordships applied Article 142 and dis- 
missed the claim on the ground that the 
plaintiffs had failed to establish their 
possession within 12 years. The essential 
difference,: according to the decision in. 
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Bindhyachal Chand’s case (supra), be- 
tween Art. 142.& 144 is that when a per- 
son is suing for possession on the basis of 
dispossession, the burden lies on him to 
show that the date of his dispossession or 
discontinuance in possession, which gave 
him the cause of action for the suit, was 
within 12 years of the suit; while if the 
suit is not for possession based on the 
ground of dispossession, but is a suit for 
possession of immoveable property not 
svecially provided. for in any. other 
Article by the Act, then on proof of title 
the plaintiff’s > suit cannot be dismissed 
until the defendant further establishes 
his adverse possession for more than 12 
years, 


9. The discussions aforesaid would 
show that there were two views possible 
regarding the correct application of Arti- 
cle 142 of the old Act. According to one 
view no matter whether the plaintiff has 
or has not any title to the suit property 
‘when he brings a suit for recovery of 
possession of immoveable property on the 
allegation that he was dispossessed by 
the defendant, Article 142 will govern 
the suit and the plaintiff will fail unless 
he can prove that he was dispossessed 
within a period of 12 years just preceding 
the date of institution of the suit. ‘The 
other view is that Article 142 will apply 
only in cases where there was allegation 
of dispossession or discontinuance and 
not in cases where the plaintiff bases his 
claim on the proprietary title and not on 
possessory title alone. 


10.- The provisions of the Articles of 
the new Act, namely, Article 64 and Arti- 
cle 65, which substantially correspond to 
Artticle 142 and Article 144 respectively 
of the old Act are quoted hereunder: 


“64, For possession of immoveable pro- 
perty based on previous possession and 
not on title, when the plaintiff while in 
possession of the Bae aed has been dis- 
possessed. 


65. For possession of tmmoveable pro- 
perty or any interest therein based on 
title. 

Explanation : 1.0... ccccoe coves cesses acces id 


11. From a perusal of the provisions 
of Article 64 of the new Act it will ap- 
pear that the legislature this time in 
more clear terms lays it down that when 
a suit is brought for possession of im- 
moveable property based on previous pos- 
Session and not on title the plaintiff for 
succeeding in such a suit is to prove that 
he was dispossessed within a period of 
12 years just preceding the date of his 
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dispossession, The provision leaves. no 
room for.doubt that when on the ground 
of dispossession the plaintiff brings a suit 
for recovery of possession the onus is on 
him to prove that the suit was . brought 
Within 12 years from his dispossession 
but that is so only in cases where the 
plaintiff does not claim title. Accordingly 
when the: plaintiff.bases his suit on title 
and alleges dispossession . by the defen- 
dant Article 64 of new Act will not ap- 
` ply and the suit could. attract the opera- 
tion of the provisions of Article 65 of the 
new Act which is a residuary Article like 
Article 144 of the old Act. If Article 65 
of the new Act applies the plaintiff's suit 
would be decreed on proof of title unless 
the defendant succeeds in proving that 
he dispossessed the ‘plaintiff , more than 
12 years before the iristitution of the. suit. 
This is also the view taken in Hanjabam 
Bapumacha Sharma'v, Hanjabam Gokul- 
chand Sharma AIR 1975 Gau 47 on which 
the learned lawyer for the respondents 
placed reliance, But the decision in 
Hanjabam Bapumacha (Supra) will not be 
ef much assistance to the respondents 
until it be shown that according to the 
settled law prevailing at the date of the 
institution of the present suit Article 142 
is found applicable only to cases where 
suit is based on possessory title and not 
to cases based on proprietary title as 
well, An answer to this question, namely, 


what was the settled law at the date of. 


the institution of the’ present suit regard- 
ing the scope and applicability of Arti- 
cle 142 of the old Act is, to my mind, fur- 
nished by the decision in Nair Service 


Society Ltd. v. K. Œ. Alexander ATR 1968. 


SC 1165 on which the learned lawyer for 
the respondents greatly relied in | support 
of his contention. . 


12, From a study of the dévigion Ten: 
dered in Nair Service Society Ltd. 
(supra), it will be found that the Supreme 
Court by necessary implication overruled 
those cases which took the view. that 
- Atticle 142 of the old Act applied not 
only to cases based on possessary title 
but also to cases based on proprietary 
title. when plaintiff alleges dispossession 
from the suit property by the: defendant. 
in cases where a person ‘having no title 
to an immoveable property was“in pos- 
session of such property .and was dispos- 
sessed by another the former may bring 
a suit under. the provisions of the Speci- 
fie Relief Act for the purpose of recovering 
such proparty:and such. a person would 
succeed provided he can show that the 


suit was brought within.6 months from 
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‘Service Society Ltd’s case (supra), 
-firmly established. The decisions in Asher - 


" possession 
‘suit for recovery of possession solely en 


A. LR, 


the date of dispossession, Some Courts 
were of the view that a suit based on 


_possessory title can be brought under the 


provisions of the Specific Relief Act with- 
in 6 months from the date of disposses- 
sion and that no such suit based on pos- 
sessory title alone ean be brought. at a 
time after the expiry of 6 months from 
the date of.dispossession. .This, view was 
rightly. dissented from in the decision in 
Nair Service. Society Ltd’s case, (supra). 
In that case the Court relied upon the 
following observations made in Mustafa 
Sahib v. Santha Pillai (1900) TLR 23 Mad 
179: ` 


“That a iny usted by a person who 
hes no better ‘right is, with reference to 
the person so ousting, entitled*“to recover 
by virtue of the possession he has’ held 
before the ouster even though that pos- 
session was without any title.” 

This rule,. it was pointed out in Nair- 
was 


v. Whitlock (1865) 1 QB 1, Mt, Sundar v. 
Mt. Parbati (1888-89) 16 Ind App 186 (PC) 
and Ismail Ariff v. Md. Ghous (1893) 20 
Ind App 99 (PC) were referred to as 
authorities on the point. Thus, a person 
having no title but only possession can 
bring a suit for recovery of possession 
within 6 months from dispossession and 
in such a suit the plaintiff would succeed 
if the said suit were brought within six 
months even though the defendant may 


‘have a better title to the property .in 


question, This is so because of the special 
provisions of the Specific Relief Act. But © 
even after the expiry of 6 months from 
the date of his dispossession the plaintiff . 
may bring a suit for recovery of immove- 
able property against the persons dispos- 
sessing him and he will succeed if he 
can prove that the. suit was instituted 
within 12 years from the date of dispos- 
session, for, a person in possession of im- . 


: moveable property enjoying the ordinary . 


rights of ownership has a perfectly good 
title against all the world but the right- 
ful owner. So in such a suit brought after 
6.months from the date of dispossession 
the plaintiff will fail if the defendant 
proves his, title to, the suit property. But, 
as already pointed out. in a suit brought 
within 6 months from dispossession even 
the, proof of defendant’s title would ‘not 
preclude the plaintiff from ` recovering 
possession. This, the view taken. in some 
earlier cases that after the expiry of the 
period ‘of & months from the date óf dis- 
‘the plaintiff cannot bring a 
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the allegation. that he was:.dispossessed 
by the defendant is not correct. This is 
also the view taken in Nair Service So- 
ciety’s case (supra). There can be no 
doubt that when after the expiry of six 
months from the date of dispossession or 
discontinuance in -possession a suit is 
brought solely on the basis of prior pos- 
session and not on ‘title the plaintiff to 
succeed in such a suit has to prove that 
the suit was brought within 12 years 
from dispossession. This is a clear case 
where Article 142 of the old Act applies. 


13. The question now before us is whe- 
ther the plaintiff has to prove that the 
suit was ‘brought within 12. years from 
the date of dispossession even in cases 
where he bases his claim on title, Arti- 
cle 64 of the new Act has application to 
the cases. where the plaintiff while in 
possession of the property was dispossess- 


ed and he brings a suit for recovery of. 


possession of immoveable property ‘based 
on previous possession but not on title. 


Accordingly, Article 64 of the new Act- 


can have no application to a case where 
the plaintiff while in possession was dis- 
possessed by the defendant and he brings 
a suit for recovery of possession of im- 
moveable property not only on the 
strength of his previous possession but 
also on the basis of his title. Such cases 
are governed by the provisions of the 
residuary Article, namely, Article 65 of 
the new Act. When a person brings a suit 
for recovery of possession of -immoveable 
property basing his claim on title there 
can be no doubt that Article 142 has no 
application: In such cases if besides 
claiming title fo the suit property the 
plaintiff further alleges that he was dis- 
possessed by the defendant it would not 
be proper to hold that Article 142 of the 
old Act will apply and that the plamtiff 
would be required ‘to prove his possession 
within 12 years just preceding the date 
of the institution of the suit. In such 
cases, to my mind, when plaintiff suc- 
ceeds in proving his title it is for the 
defendant fo show that the suit was 
brought beyond 12 years from the date 
of dispossession, for, Article 144 of the 
old Act ought to apply. This ought to be 
the correct view even thovgh in Art. 142 
of the old Act the words “not on. title’. 


appearing in Article 64 of the new Act.” 


do not occur, The decision in Nair Ser= 


(supra) does not in clear terms lay down 
that Article 142 of the old- Act -doés not 


apply to cases where the plaintiff sues on , 


the allegation that he was dispossessed 
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by the defendant but at the same. time 
bases his-claim on title, But that decision 
in. substance supports the. view that when 
the. plaintiff sues not on the ‘basis of pos- 
sessory. title alone but also on the basis 
of proprietary title Article 142 of the old 
Act will not apply. Mention in this: re- 
gard may be made of the following words 


. appearing in paragraph t4 of the deci- 


sion in. Nair Service Society’s case re- 
ported in AIR 1968 SC 1165: 


“Article 64 (of the new Act) enables a 
suit within 12 years from dispossession, 
for possession of immoveable property 
based on possession: arid not’ on title, 
when the plaintiff while in possession of 
the property has been dispossessed, Arti- 
cle -65 is for possession: of immoveable 
property or any interest therein based on 
title. The amendment is not remedial but 
declaratory of the law”. 


14, These words obviously convey the 
idea that the amendment sought to be ef- 
fected. by the new Act in the law as it 
was contained in the old Act was not 


, remedial] but declaratory, A new law 


may be said to be declaratory of a parti- 
cular old law when the latter became 
disputable and -Parliament or the legisla- 
ture may think it proper to make a fresh. 
and more clear declaration of the same 
law with a view to avoiding doubts and 
difficulties which conflicting decisions 
might have given rise to.. When it is said 
that a'particular law is remedial the idea 
conveyed is that such law brings about 
a change in the existing law either by 
enlarging or abridging that existing law 
with the object of removing some defect. 
In other words, when the law is a decla- . 
ratory one there is no change brought 
about in the old Act but the new law 
makés a clear declaration of what the old 
law was on the subject in question. In 
Article 64 of the new Act there is a 
declaration afresh of what the old law as 
contained in Article 142 was. In the pre- 
sent case, both the Courts below concur- 
rently found that no case of adverse pos- 
session was proved by the defendants. If 


.in view. of the Jaw stated above Art. 142 


has no application and the proper Arti- 
cle to apply is Article 144, the failure on 
the part of the defendants to prove that 
the suit was brought beyond 12 years 


- from the date of dispossession will entitle 
vice Society’s case : (ATR. 1968 SC 1165) - 


the plaintiffs to a decree when the plain- 
tiffs succeed in proving their title, That 


- the . plaintiffs have title to the suit pro- 
„perty, was not only not challenged by 
the defendants before the trial’ Court or 


48 Cal. 


the Court of Appeal below but was 
duly established by the plaintiffs, That is 
a question concluded by findings of fact 
and was not therefore raised before me. 


15. The only question of substance 
pressed before me in this appeal has al- 
ready been discussed at length. 


16, The Court of Appeal below besides 
holding that the plaintiffs succeeded in 
proving their title to the suit property 
found that the defendants failed to prove 
acquisition by them of title to the same 
by adverse possession for the requisite 
period. I find no reason to differ. 

17. In the circumstances aforesaid the 
appeal is dismissed with costs and the 
impugned judgment and decree are af- 
firmed, 

Appeal dismissed. 
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Anisur Rahaman and another, Peti- 
tioners v. Jalilar Rahaman, Opposite 
Party, 


C. R. 3029 of 1978, D/- 1-10-1980. 


Mahommedan Law — Inheritance — 
Mahommedan subject of Cooch-Behar 
dying issueless before 1-7-1980 — Law 
applicable, 
` Before the merger of Cooch-Behar and 
before it became as a result of such 
‘merger one of the districts of West Ben- 
gal the Mahommedan subjects of Cooch 
Behar State were being governed by the 
Hindu Law in matters of inheritance. 
According: to the provisions of the 
Mohammedan Inheritance Act (2 of 1897) 
which came into force on 1-4-1897 any 
Mohammedan subject’ of Cooch-Behar 
State desiring to be governed by the 
Mahommedan Law was required to 
make a declaration in the manner pro- 
vided in that Act, that he desired to be 
governed by the Mahommeden Law in 
matters -of inheritance. On such a de- 
claration being made in the manner pre- 
scribed the declarant would thenceforth 
continue to be governed by the Mahom- 
medan Law of inheritance. 
cease to be governed by the Hindu Law 
of inheritance, notwithstanding any cus- 
tom to the contrary. If there was no 
such declaration made under the provi- 
sions of the Act 2 of 1897 the Mahom- 
medan who was a subject of the State 
of Cooch-Behar or the estate left hy him 
did not come to: be governed by the 
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and would- 


A.T. R. 


Mahommedan Law of inheritance. 

(Paras 4, 5) 
Held that on 26-2- 1978, on which date 
the Mahommedan subject of Cooch-Behar 
died the deceased continued to be gov- 
erned by the Hindu Law. and in a suit ` 
filed by him the question of substitution 
in his place was to be determined in ac- 
cordance with the Hindu . Law of In- 
heritance. inasmuch as the deceased had 
not made a declaration-as required under 
the provisions of the Mahommedan In- 
heritance Act (1897) to the effect that he 
desired to ‘be governed by the Mahom- 

medan Law in matters of inheritance. 
(Paras 7, 10) 
Held, further that despite the provi- 
sions of sub-section (1) of Section 3 of 
the Cooch-Behar (Assimilation of Laws) 
Act, 1950 (Act LXVI of 1950) which 
came. into force on 1-1-1951 the Muslim 
Personal Law (Shariat) Application Act, 
1937,.also did not apply to the. Moham- 
medan subjects of Cooch-Behar district 
till 1-7-1980 which was the date ap- 
pointed by the State Government by a 
Notification under sub-section (2) of S. 3 
of the Act (67 of 1950) on which date the 
Mohammedan Inheritance Act, 1897, ceas- 
ed to be in force and the Muslim Per- 
sonal Law (Shariat) Application Act, 

1937 came into force in Cooch-Behar. 
(Para 7, 8) - 
Joy Gopal Ghosh and Ajit B. Majum- 
dar, for Petitioners, C. F. Ali and Hafi- 

zur Rahaman, for Opposite Party. 

ORDER :— This Rule is directed aga- 
inst Order No. 20 dated 28-6-1978 made 
in Title Suit No. 21 of 1977 by the Mun- 
sif, Mathabhanga, in the district of 
Cooch-Behar. By the said order the learn- 
ed Munsif disposed of applications made 
by three sets of persons claiming to be 
substituted in place of one Amina’ Kha- 
toon, widow of Late Ishakuddin, who as 
the plaintiff brought the said suit. Ad- 
mittedly said Amina Khatoon died is- 
sueless on February 26, 1978. There is 
no dispute between the parties regard- 
ing the legal position that if said Amina 
Khatoon at the time of her death were 
governed by Mohammedan Law of in- 
heritance the present petitioners would 
have a claim to be substituted in her 
place as preferential heirs of said Amina 
Khatoon according to the provisions of 
Mahommedan Law of inheritance. It is 
the further admitted legal position that 
if said Amina Khatoon at the time of 
her death were governed by Dayabhaga 
School of Hindu Law in the matter of 
succession the Opposite Party No. 3 
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Yusufuddin would have the right to be 
substituted in place of Amina Khatoon, 
Another set of persons, namely, Mati- 
janessa and Amina claimed to be substi- 
tuted as the heirs of said Amina Khatoon. 
But in view of the fact that under the 
Mahommedan Law of inheritance the 
present petitioners are the preferential 
heirs of said Amina Khatoon and under 
the Dayabhaga School of Hindu Law the 
Opposite party No. 3 is the preferential 
heir, there is no substance in the claim 
preferred by Matijanessa and Amina, 


2. In view of what is stated above the 
short point that arises for determina- 
tion in the present Rule is whether the 
plaintiff, Amins Khatoon, was governed 
on February 26, 1978 which was the date 
of her death by the Mahommedan Law 
of inheritance or by the Dayabhaga 
School of Hindu Law. 


3. When the question came up for 
hearing the learned lawyer appearing 
for the petitioners pointed out that even 
though the fate of this Rule depended 
on the answer to the aforesaid question 
the decision that this Court would take 
in the matter would have a far-reaching 
effect inasmuch as the said question 
would fall for determination in quite a 
good number of cases. Accordingly, on 
being requested by this Court the learn- 
ed Advocate General rendered all possi- 
ble assistance, 


Cooch-Behar which was previously 


a princely State of India came 
to be merged into and _ constitut- 
ed a district of West Bengal 


under the States’ Merger (West Bengal) 
- Order, 1949 with effect from January 1, 
1950. The merger aforesaid however 
did not by itself bring about any change 
in the laws to which Cooch-Behar was 
subject before the aforesaid merger. Ac- 
cordingly, even after merger was brought 
about by the said Order of 1949, the laws 
which applied in Cooch-Behar before 
the aforesaid merger continued in their 
application even thereafter... This being 
the legal position, it was found necessary 
to assimilate the laws which were in 
force in Cooch-Behar previously to the 
laws in force in West Bengal. This 
necessitated the passing of the Cooch- 
Behar (Assimilation of Laws) Act, 1950 
(Act LXVII of 1950) which was an Act of 
Parliament. As the subject of this legis- 
lation covers matters contained in both 
Union and Concurrent Lists effectual as- 
Similation of laws could be brought about 
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by simultaneous legislation made both 
by the Central and the State of West 
Bengal. That being so, the West Bengal 
legislature also passed the Cooch-Behar 
(Assimilation of State Laws) Act 1950 
(West Bengal Act LXII of 1950). Both 
the aforesaid Acts, one passed by the 
Central legislature and the other by the 
State legislature, simultaneously came 
into force on January 1, 1951, 

4. Before the aforesaid merger of 
Cooch-Behar .and before it berame as a 


~ result of such merger one of the districts 


of West Bengal the Mahommedan subjects 
of Cooch-Behar State were being gov- 
erned by the Hindu Law in matters of 
inheritance. As many Mohammedans 
desired that they should be governed by 
the Mohammedan Law an Act called the 
Mohammedan Inheritance Act (Act 
No. II of 1897) was enacted. That Act 
came into force on April 1, 1897. 
According to the provisions of said Act 
No, II of 1897) any Mohammedan subject 
of Cooch-Behar State desiring to be 
governed by the Mohammedan Law 
would be required to make a declaration 
in the manner provided in that Act, that 
he desired to be governed. by the Moham- 
medan Law in matters of inheritance. 
On such a declaration being made in the 
manner prescribed the declarant would 
thenceforth continue to be governed by 
the Mohammedan Law of inheritance 
and would cease to be governed by the 
Hindu Law of inheritance, notwithstand~ 
ing any custom to the contrary. 

5. In the present case there was no 
such declaration. made under the provi- 
sions of the said Mohammedan Inheri- 
tance Act and Amina Khatoon who was 
a subject of the State of Cooch-Behar or 
the estate left by her did not come to 
be governed by the Mohammedan Law 
of inheritance, 

6. The learned 
support of the 


lawyer appearing in 
Rule contended on 
the strength of the provisions of 
Section 3 (2) of. the Cooch-Behar 
(Assimilation of State Laws) Act, 
1950 (Act LXVII of 1950) that all 
laws which immediately before January 
1, 1951, which was the - date on which 
that Act came into force, did not extend 
to, or were not in force in Cooch-Behar 
should as from that day, extend to, or,- 
as the case may be, come into force 
in- Cooch-Behar; and all laws which im- 
mediately before that day were in force 
in Cooch-Behar but not in the rest of 
West Bengal, should on that day cease 


- result would have 
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to be in force, except as respects thing 
done or omitted to be done on that. date, 
If the statute stopped there the obvious 
been that the said 
‘Mohammedan Inheritance Act (Act H of 
1897) would stop applying to Moham- 
medan subjects of Cooch-Behar from 
after January 1, 1951 and instead the 
the Muslim Personal Law . (Shariat) 
Application Act, 1937 would have appli- 
ed to the Mohammedan subjects of 
Cooch-Behar, But, sub-section (2) of 
Section 3 of the Cooch-Behar (Assimila- 
tion of State Laws) Aci, 1950 (Act LXVI 
of 1950) provides as follows : 

` “Notwithstanding anything contained 
tn sub-section: (1), the Muslim Personal 
Law (Shariat) Application Act, 1937 shali 
come into force in Cooch-Behar only on 
such date as the State Government may, 
by Notification in the Official Gazette, 
-appoint; and Cooch-Behar: Act 2 of 1897, 
known as the Mohammedan Inheritance 
Act, 1897, shall continue in force in 
Cooch-Behar until that day, and shall 
on that date cease to be in force except 
as respects things done or omitted to be 
done before that date”, 


7. The result is that Despite the pro- 


isions of sub-section (1) of Section 3 of. 


the Cooch-Behar (Assimilation of Laws) 

ct, 1950 (Act LXVII of 1950) the Muslim 

rsonal Law (Shariat) Application Act, 
1937, would not apply to the Moham- 

edan . subjects of Cooch-Behar district 
till the State Government by a Notifica- 
tion in the Official Gazette appoints a 
date on and from which the Muslim Per- 
sonal Law (Shariat) Application Act, 
_ 1937, shall come into force in Cooch- 
` Behar. The learned Advocate-General 
brought to the notice of this Court that 
such a Notification as the one contem- 
plated by sub-section (2) of S. 3 of the 


Cooch-Behar (Assimilation of State 
Laws) Act, 1950 (Act LXVII of 
1950), was published only recent- 
ly. That was the ` Notification, No. 


_ 9928-J Dated June 27, 1980. whereby 
the State Government appointed first 
day of July, 1989 as the date on which 
Muslim Personal Law (Shariat) Applica- 
tion Act, 1937 should come into force in 
(Cooch-Behar. In the case before us the 
succession opened on February 26, 1978 
and the question of substitution in place 
` jof said Amina Khotoon should be deter- 
mined in accordance with law which was 
then in force. ‘There can be no doubt 
that on February 26, 1978 the Muslim 
Personal Law (Shariat) Application Act, 
1937, had no application to Mohamme- 
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dan subjects of the 


_ that on the date of death of 


A.L BR. 


district of Cooch- 
Behar, Under Section 2 of the Muslim 
Personal Law (Shariat) Application Act, 
1937, notwithstanding any custom or 
usage. to the contrary, in all questions 
regarding intestate succession and cer- 
tain other matters stated therein rule of 
decisions in cases where the parties 
were Muslims should be the Muslim 
a Law’ (Shariat) uplienos Act, 


8. The learned feck appearing in 
support of the Rule further contended 
said 
Amina Khatoon ie., on 26th February, 
1978 the Mohammedan Law would have 
applied to the present case and the ques- 
tion of substitution should have been 
determined according to such law. This 
is so according to the learned lawyer, 
for Section 37 (1) of the Bengal Agra & 
Assam Civil Courts Act, 1887, so pro- . 
vides. Said- Section 37 (1) runs as follows: . 

“Where in any suit or other proceed- ` 
ing it is necessary for a Civil Court to 
decide any question regarding succession, 
inheritence, marriage or caste, or any 
religious usage or institution, the 
Mohammedan Law in cases where the 
parties are Mohammedans and the Hindu 
Law in cases where -the parties are 
Hindus, shall form the rule of decisions 
excépt in so far as such law has by 
legislative enactments been altered or 
abolished”, J 
But I find no substance - 





medan Inheritance Act, 1897 should ceas 
to be in force in Cooch-Behar, As al- 
ready pointed out a Notification dated 
June 27, 1980 under sub-s, (2) of Sec, 3 
of Cooch-Behar (Assimilation of State 
Laws) Act, 1950 (Act LXVII of 1950), 
was made and by that Notification July 
i, 1980 was appointed as the date on 
which Muslim Personal Law. (Shariat) 
Act, 1937 should come into force in 


-Cooch-Behar. Thus when succession 
opened in the present case the Muslim 
Personal Law (Shariat) Act, 1937 did 


not. apply to Cooch-Behar and said 
Amina Khatoon continued to be povari 
ed by the Hindu Law. 

> 9. Further it is contended on behalt 
of the petitioners that when- by reason 
of the provisions of Section 3 (2). of the 
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Cooch-Behar (Assimilation of State Laws) 
Act, 1950 (Act LXVII of: 1950) all Laws 
which were in force in the State of W.B. 
did as from January 1, 1951, extend 
to, or, as the’ case may ‘be, 
force in Cooch-Behar, the Bengal Agra 
and Assam Civil Courts Act, 1887, should 
have applied to Cooch-Behar from Janu- 
ary 1, 1951 and under Section 37 
thereof the Mohammedan Law in 
cases where parties are Mohammedans 
should form the rule of decisions, I-find 
it difficult +o accept this ' contention. 
Even if it be conceded that Section 37 
of the. Bengal; Agra and Assam Civil 
Courts Act, 1887, did apply to Cooch- 
Behar, as by reason of the said Moham- 
medan Inheritance Act (Act H of 1697) 
the Mohammedans of the State of Cooch- 
Behar, as it then was before the said 
merger, who used to be governed. by 
Hindu Law in matters of inheritance 
could adopt Mohammedan Law ofin- 
heritance only by a.declaration made 
under the provisions of that: Act, the 
provisions of Section 37 of the Bengal, 
Agra and Assam Civil Courts Act, 1887 
could have no application to Mohamme- 
dan subjects of erstwhile State of Cooch- 
Behar or of the district of’ Cooch-Behar 
‘after the merger imasmuch as the pro- 
visions of Section 37 (1) of the Bengal, 
Agra and Assam Civil Courts Act, 1887, 
would apply only in eases where by any 
legislative enactment the law contained 
in that section was altered or abolished. 
The law that where parties are Moham- 
medans, the Mohammedan Law. shall 
form the rule of decisions shall not 
apply to the present case inasmuch as 
the Mohammedans of. Cooch-Behar were 
being governed by Hindu Law. 

10. In the circumstances aforesaid I 
cannot but hold that Opposite Party 
Wo, 3, Yusufuddin was rightly substituted 
in place of Amina Khatoon in accordance 
with the Hindu Law of Inheritance. . 

11. The Rule is accordingly discharg- 
ed. There will, howevèr, be no order as 
to costs, 

Rule aischargad, 
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nath Kothari and others, Opposite Parties. 
C. R. No. 173.0f 1978, D/- 16-12-1980. 


Civil P. C. (5 of 1968), O. 14, R. 2 — 
Question not one of law, but one of mixed 
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come into’ 


` prayer was turned down. 


Cal, 51 


question of law and fact — Order es Rule 2, 
if atiracted. 

Where in a suit for ejectment as per “fick 
allegations tenancy commenced on 12-11-1963 
and later it was. changed according to Eng- 
lish Calendar, however the defence was that 
the tenancy commenced only on 12-11-1963 
such a question could not be decided with- 
out going into evidence. It was not at all a 
pure question -of law, but a mixed question 
of Jaw and. fact. Hence the defendants’ ap- 
plication to decide only the preliminary point 
must be rejected. (1980) 84 Cal WN 426. 
Fol. Case law disc. (Paras 5, 6) 
Cases: : 
(1980) 84 Cal WN 426 6 
AIR 1979 Madh Pra 153 (FB). 4 
AIR 1977 Cat 110 (FB) 2 
AFR 1976 Alf 201 o A 
AJR 1976 Andh Pra 70 ' 4 
(1976) 1 Cal LJ 586 2 
ATR 1964 SC 497 : 2 
AIR 1954 Cal 588 


Saktinath- Mukherjee, Bidyut Kumar Baner- 


1963 All LF 1068 


` jee.and Sushil Kumar Nandy, for Petitioner; 


Samaresh Banerjee and - Jayanta Bhatta- 
charya, for Opposite Parties. 

“ORDER :— The plaintiff-opposite parties 
Nos. { to 4 instituted Title Suit No. 161 of 
1965 for ejectment. In December, 1977, the 
plaintiffs applied for local inspection of the 
land in question. At that stage the peti- 
tioner-defendant No. 3 put in an application 
to decide-the preliminary point regarding the 
jurisdiction of the court to try the suit. The 
Hence this: revi- 
sional application. 


_ 2. It has been contended .on behalf of the 
petitioner that the notice of ejectment was 
served directing the defendant to vacate the 
premises in question on the expiry of the 
30th June, 1965. The averment was that the 
tenancy was according to English calendar. 
But, in fact, the tenancy in favour of the 
defendant’s predecessor-in-interest commenced: 
from the 12th November, 1963. Hence the 
suit for ejectment was not maintainable be- 
cause on the face of the plaint the notice 
was invalid in law. In order to support that 
contention reference: has been made to the 
Full Bench case of Gurudas Biswas v. Charu 
Panna Seal in AIR £977 Cal 110 at p. 115. 
It has been stated in that case that the ques- 
tion ‘of notice is in essence a point of juris- 
diction and the court has no jurisdiction to 
entertain the suit in the absence of a notice 
to quit. It is a part of the plaintiffs require- 
ment to entitle them to maintain the suit. 
Reference has also been made to the case of 
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Brijmohanlal Rathi v. Amin Chand Pyarelal 
in (1976) 1 Cal LJ 586 to show that under 
the provisions of Order XIV, Rule 2 of the 
Civil Procedure Code a pure question of law 
can be tried as a preliminary issue. Apart 
from the provisions of the Order, the court 
has an inherent power to be exercised in ex- 
ceptional cases to try one or some of the 
issues first though in trying such issue or 
issues some questions of fact may have. to be 
considered. If the decision of the issue dis- 
poses of the entire suit, the same should be 
tried as a preliminary one. It has been con- 
tended that this decision was arrived at after 
considering the Supreme Court decision of 
Khanna v. Dillon in AIR 1964 SC 497. The 
question of notice goes to the root of the 
matter. The learned Munsif committed a 
jurisdictional error in rejecting the petitioner’s 
petition to try such issue as a Sioa 
one. 


3. The learned Advocate appearing on 
behalf of the plaintiff-opposite parties elabo- 
rately dealt with the matter. -He has stated 
that in the case of Khanna v. Dillon (supra) 
-at p. 503 it has been stated that normally all 
the issues in a suit should be tried by the 
court. The jurisdiction to try issues of law 
apart from the issues of fact may be exer- 
cised only where the court is of opinion that 
the whole suit may be disposed of on ‘the 
issue of Jaw alone. But the Code confers no 
jurisdiction upon the court to try a suit of 

mixed issues of law and fact as a preliminary 
` issue. The case of Kanailal v. Pannasashi 
in AIR 1954 Cal 588 at p. 589 will show that 
if a decision on a question of law depends 
upon a question of fact, the question of fact 
must be decided first in order to avoid the 
Mecessity of an order of remand. l 


4. It has also been stated for the oppo- 
site parties that the question whether the 
notice to quit is defective raises a question 
both of law and fact. It is not a pure ques- 
tion of law and hencé, such question cannot 
be tried as a preliminary issue. . The cases 
of Estrela Batteries Ltd. v. Modi Industries 
Ltd. in AFR 1976 All 201 and of Ghatmal v. 
Amaravathi Dyeing Pvt. Ltd. in AIR 1976 
Andh Pra 70 have been cited to support that 
contention. It has ¿been further contended 
that in the Full Bench case of Ramdayal v. 
Pannalal in AIR 1979 Madh Pra 153 it has 


been stated that the court can try a prelimi- 


nary issue relating to jurisdiction if it can 
be disposed of without recording any evi- 
dence. But the discretion to try preliminary 
issue of Jaw relating to jurisdiction should 
` be exercised only when it is so clear that 
the decision will decide the suit finally once 


Mahabir Prosad v. Biswanath ` 


‘for the time being in force, and for 
- purpose may, if it thinks fit, postpone the set- 
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and for all without recording of any evi- 
dence (vide p. 155 of the report). After -aH 
revisional power is a discretionary one. The. 
court will consider the question of the peti- 
tioner’s conduct because the suit was insti- 


tuted 12 years ago. He adopted dilatory 
tactics. i 
5. The plaintiff-opposite parties have- 


alleged that initially the tenancy commenced 
on 12-11-1963. Later there was a change 
whereby the tenancy in question was accord- 


. ing to the English calendar, whereas: the de- 


fence is that the tenancy commenced from 
the 12th of November, 1963. This question 
cannot be decided without going into evi- 
dence. This is a very simple question which 
does not require any detailed discussion by 
this Court. It is not at all a pure question 
of law which can be decided without record- 
ing any evidence. It is a mixed question of 
law and fact. The provisions of. the amend- 
ed Rule 2 of Order XIV of the Code of Civil _ 
Procedure will clinch the issue on this and 
other considerations are not relevant. that 
Rule says :— 


2. (1) Notwithstanding that a case may 
be disposed of on a preliminary issue, the 
Court shall, subject to the provisions of sub- 
tule (2), pronounce judgment on all issues. 

(2) Where issues both of law and of fact 
arise in the same suit, and the Court is of 
opinion that the case or any part thereof 

may be disposed of on an issue of law only, 
it may try that issue first E that issue relates: 
to 

(a) the jurisdiction of the Court, or 


(b) a bar to the suit created by any law 
that 


tlement of the other issues until after that 
issue has been determined, and may deal 
with the suit in accordance with the ‘decision 
on that issue” - 


6. In the case of Mahima v. Madan Mohan 
in (1980) 84 Cal WN 426 it has been stated 
that under the amended Rule 2 (2) an issue 
of law can be tried if it relates to jurisdic- 
tion of court or a bar to suit is created by 
any law for the time being. Since it is not 
a pure question of law and as evidence will 
have to be taken whether subsequently there 
was a change in the commencement of the 
tenancy, the learned Munsif rightly rejected 
the petitioner’s petition. The two ` cases 
cited for the petitioner have no application ` 
whatever to the facts of this case. The ques- 
tion of jurisdiction does not arise: on the 
face of the plaint. The trial court did not 
make any jurisdictional error of act: with 
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material irregularity in turning down the 
present prayer. The submissions made on 
behalf of the petitioner cannot be accepted. 


7. The Rule is therefore discharged. 
. There will be no order as to costs. 
Petition rejected. 
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Gopal Hossiery, Applicant v. The Dy. Re- 
gistrar of Trade Marks and others, Respon- 
dents. 

Appeal No. 37 of 1980, D/- 3-9-1980. 

- (A) Trade and Merchandise Marks Act 
(43 of 1958), Section 12 (3) — Registration 
of trade mark identical with one already re- 
gistered by another proprietor — Validity. 

Where an application for registration of 
trade mark was made by the applicant, and 
the trade mark was though identical with an 
already registered trade mark by another pro- 
prictor, the claim for registration was based 
.on honest concurrent.user without any inter- 
ference by the opponent for a period of 
13 years, the discretion exercised by Regis- 
trar under Section 12 (3) in permitting re- 
gistration of trade mark applied for was not 
open to challenge when the opponent who 
objected to the registration of trade mark 
had in fact taken steps in the past against 
other traders who tried to copy his trade 
mark, had not taken any steps against the 
applicant in the period of 13 years. AIR 1967 
Mad 148, Rel. on. (Para 7) 


(B) Trade and Merchandise Marks Rules 
(1959), Rule 57 — Copies of affidavits filed 
not demanded by opposite party — Record 
open for inspection with Registrar — Objec- 
tion cannot be taken on ground of non-ser- 
vice of affidavits or for non-inspection of the 


same. (Para 7) 
Cases Referred: Chronological © Paras 
(1979) 83 Cal WN 288 4, 11 
AIR 1967 Mad 148 8 
‘AIR 1963 SC 1882 6 
AIR 1959 Cal 56 5, 10 
AIR 1959 Cal 636 4,10 
AIR 1958 Bom 56 4, 10 


-Arun Dutta with Nirmal Roychowdhury, 
for Applicant; Bhaskar Gupta with Ranjit 
Mitter, for Respondents. 

JUDGMENT :— This appeal has been 
` filed under the Trade and Merchandise Marks 
Act, 1958 by Gopal Hossiery, a registered 
partnership firm. The petitioner started the 
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‘members of the public. 


‘tioner’s products and 
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business in 1936 as manufacturers and dealers 
of hosiery goods. The respondent Na. 3, 
Om Prakash Mehaswari carries on business 
under the name. and style of Joykali Hos- 
siery as manufacturer of Banians at No. 17, 
Pagaia Patti, Calcutta. Jt is the petitioner’s 
case that the word ‘Gopal’ is a leading 
feature in petitioner’s trade name and other 
principal trade marks and through consider- 
able expenses and labour and by various 
modes of publicity, the business transaction 
by the petitioner for the last four decades 
have increased considerably. The Gopal 
Hossiery Products are sold by the petitioner 
throughout India and abroad and the total 
turnover of the petitioner’s is 60 lakhs of 
rupees per year. Hence it is the petitioner’s 
case that the good will and reputation attach- 
ed to the word ‘Gopal’ in hosiery trade ’‘is 
very valuable to the petitioner. The word 
Gopal has been registered under the Act 
bearing Registration Nos. 158, 690 and the 
word Gopal in combination with other words 
have also been registered in favour of the 
appellant. 

2. The petitioner have also protected the 
integrity of ifs other trade marks by taking 
appropriate Jegal actions against unscrupul- 
ous and dishonest hossiery dealers who tried 
fo imitate and/or pass off petitioner’s pro- 
ducts. . 


3. On the 9th June, 1975 the respondent 
No. 3 made an application before the Re- 
gistrar of Trade Marks for registration of a 
Trade Mark label containing prominently in 
the centre the word ‘shreegopal’ in Bengali 
character in the said label. The goods in 
respect of which registration was sought for 
were hosiery goods and the respondent 
claimed that it has been using’ the said mark 
from April, 1962. The said application was 
advertised in the Trade Marks Journal sub- 
ject to the disclaimer of the word ‘Joykali’, 
‘Shree’ and ‘Kalighat’. It is the petitioner's 
case that it has come to know for the first 
time about the use of the word Shreegopal 
from the said advertisement thereafter the 
petitioner duly lodged their opposition on the 
ground that this mark would be deceptively 
similar to the petitioners well known re- 
gistered Trade Mark ‘Gopal’ and because of 
the long established reputation associated 
with the petitioner’s trade mark and trade 
name any use of the closely resembling sub- 
ject trade mark would inevitably lead to 
confusion and deception to the unsuspecting 
According to the 
petitioner, the use of the.respondents of the 
said name with the knowledge of the peti- 
its reputation is a 
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blatant dishonest conduct on the part of the 
respondent No, 3 who deliberately copied the 
petitioner’s well known ‘trade mark hence the 
-respondent No. 3 was not entitled to get any 
‘registration thereof.: The petitioner has also 
disputed the claim: of the respondent -No. 3 
of the user of such trade mark since the year 
of 1962, as palpably false and exaggerated. 
The petitioner relied on the provision of Sec- 
tions 9 (1), 11 (A), (Œ), 12 (1) and 18 -(1) of 
the Act: and strongly opposed the registra- 
tion on the ground that such application was 
“tainted with fraud, on the contrary the res- 
_pondent’s case is that he honestly adopted 
the said trade mark and has been -using it 
since the year of 1962. Hence on the ground 
of honest concurrent user under Section 12, 
sub-section (3) of the Act the respondent 
‘should get registration. It has also been 
stated by the respondent No. 3 that the word 
‘Gopal’ has been used as a component feature 
in’ otber trade marks- by various other ho- 
siery traders and relied on some affidavits 
filed in. support of the respendent’s claim. 
The appellant relied on various documentary 
evidence i.e. Auditor's Certificate, Advertise- 
ment cuttings, Bills for advertisement publi- 
city literatures, original order for goods and 
various record of court proceedings. Although 
the respondent No, 3 relied on Books of 
Accounts but the appellant herein has chal- 
lenged the entries contained therein on vari- 
‘ous grounds. So far the supporting affidavits 
are concerned the affidavit of Bulaki Das 
does not contain any address. the affidavits 
of other three deponents do not contain full 
address. ` se 


‘4 Mr. Arun Dutta ee in support 
ef this application with Mr. Nirmal Roy- 
chowdhury, Burrister-at-law. The first sub- 
mission of ‘Mr. Dutta on behalf of the ap- 
pellant is that the Registrar did not serve 
any notice, on the appellant. Secondly Mr. 
Dutia submitted’ that the affidavits relied on 
by the applicant before’ ‘the Registrar are 
devoid of particulars and also some of the 
affidavits do not give the addresses of the 
déponents. Hence in the absence of- the 
material particulars as also the addresses it 
- was -not possible for the appellant to verify 
` the statements contained therein. The find- 
ing of the Registrar of honest and concurrent 
- user by the applicant for 13 years have ‘not 
been established by’ cogent evidence. “No 
satisfactory evidence whatsoever ‘has been 
given ‘by the applicant before the Registrar 
as to why this particular name has been 
chosen. The onus was on the applicant to 
establish that the proposed mark for re- 


gistration was not deceptively similar. - Mr. 


> Gopal Hossiery v. Dy. 


Registrar of Trade Marks A-LR. 


Dutta strongly relied on R. 54: framed under 
the Trade and Merchandise Marks Act and 
submitted that no copies of the affidavits 
have been delivered to the appellant. The 
case of honest and concurrent user has not 
been established. Hence the exercise of ° 
power under Section 12 (3) is improper. Mr. 
Dutta submitted that the only consideration 
-which swayed the. mind of the Registrar was 
the subsistence of the applicant's. mark for’ 
13 years without interference from the vigi- 
lant opponent. According to Mr. Dutta’ no 
case of honest user has been made out by 
the applicant. -The only ground on which 
such ‘discretion. has been exercised by the 
learned Registrar is- continuous user., Apart 
from the, said consideration no--other con- 
sideration. is there on, which the. Registrar’s 
‘decision can be.upheld. Mr. Dutta submit- 
ted that it is the bounden duty of the Court 
to protect the interest of the public at large 
‘even and in spite of any hardship: or in- 
convenience that may be caused to one party ~ 
if the trade mark is not registered. Accord- 
ing to Mr. Dutta the resemblance of the two ` 
marks are similar visually and phonetically. 
Applying all the tests of identity it would ap- 
pear in this particular case that both the 

marks are visually and phonetically identical. 

Considering that the general buyers of this 

goods are the ordinary public the Registrar 

should not bavé allowed the. registration of 
the said mark. As the mark of the appli- 
cant is deceptively similar the applicant 
should. not have been allowed. to take ad- 
vantage of the reputation and in spite of the 
finding of the Registrar that ‘there is a 
likelihood: of confusion: -and: deception ‘the 
Registrar has allowed the registration which 
according to Mr. Dutta ‘is’ patently - wrong: - 
Under Section’ 11, sub-section ‘{a) ‘a mark 
should ‘ not be registered the “use ‘of which 
would ‘likely to be- deceptive’ or cause con- 
fusion. Under Section 12, sub-section (1) 
save:as provided, in. sub-section, (3) no trade 
mark was to be registered in respect of any 
goods or description of goods which is 
identical or deceptively similar to. a trade 
mark which is already registered in the name 
of a different proprietor in respect of the 
same goods or description of goods. . Hence 
ence having. found that the goods of the ap- 
plicant may ‘cause confusion the Registrar 
should not have allowed the registration. of 
the same. According to Mr. Dutta evidence 
of the applicant does not prove honest and: 
concurrent user. Mr. Dutta relied “on the 


cases reported in AIR 1958 Bom 56, ATR 1959 
Cal 636, 83 Cal WN 288 and Kerli on Trade 
Mark 10 Edn., para. 10-80, 
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5, Mr. Bhaskar Gupta with Mr. Ranjit 
Mitter appeared on behalf of the respondents 
and submitted that- Section 11, sub-sec. (a) is 
subject to Section 12, sub-sec. (3) which pro- 
vides that in case of honest concurrent use 
or of other special circumstances, which, -in 


the opinion of the Registrar make it proper , 


to do so, he may permit the registration by 
-more than one proprietor, the trade marks 
of which are identical or nearly resemble 
each other - (whether any such mark is 
already registered or not) in respect of the 
same goods or description of goods subject to 
such conditions and limitations, if any, as the 
Registrar may think fit to’ impose. Hence 
the discretion is entirely with the Registrar, 
in case of honest concurrent use or other 
special circumstances. The Registrar can 
Tegister a mark which are identical or nearly 
resemble each other. The discretion of the 
Registrar should not be lightly interfered 
with. In the case reported in AIR 1959 Cal 
56, it has -been held by the Division Bench 
of the High Court in the matter of London 
Rubber Co, Ltd. v..Durex Products that the. 
opinion of the Registrar who is expressly: 
said to judge if the case of the honest con- 
current use makes it proper to permit re- 
gistration, of course the. opinion of the Re- 
gistrar can be reversed in an appeal but the 
statute has made his opinion the first stan- 
dard on the question unless that standard is 
obviously not discharged the High Court 
should hesitate on a disputed question of 
fact to take a contrary view on the ground 
merely that a different view is possible. That 
case further held that there is no express 
atatutory emphasis that the use should be 
large and substantial. It is not necessary for 
the applicant’s trade to be large than that of 
the opponent. The use has to be a business 
use. It has to be a commercial use. It is 
not possible to lay down any hard and fast 
rule on’ the volume of the use. It is possible 
in a case of a similar trader who with a very 
limited clientele honestly and regularly sold 
certain goods under the particular trade 
mark for a longer time although such use oF 
sale may by comparison be ‘extremely small 
compared to a very big international business 
dealing with similar. goods with similar 
trade mark. If there is honest concurrent 
use the small trader is entitled to protection 
of his-trade mark. The trade mark is 4 kind 
of property and is entitled to protection 
under the law, irrespective of its value im 
money so long it has some business or com- 
mercial value not merely -the interest. of the 
public but also the interest of the owner are 
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the subject and concern. of trade mark legis- 
lation. a 2 i 

6. On appeal in the said case’ the Su- 
preme Court in AIR 1963 SC 1882 upheld 
the decision of the Division Bench and held 
that the question of volume of use is always 
a relevant question in considering the honest 
concurrent use under Section 10, sitb-sec. (2) 
it depends on the facts of each case. No 
hard and fast rule can be laid down’ regard- 
ing the volume of use for that purpose. 
Ordinarily it would be -sufficient if it is, 
shown and there was a commercial use of 
the mark. The trade mark is a kind of pro- 
perty is entitled to protection under the law 
irrespective of its value in money so long it 
has some business or commercial value. The 
Supreme Court further held that the ques- 
tion of discharging ‘the burden of establish- 
ing that there was no reasonable probability 
of confusion cannot arise in a case of 
honest concurrent use. 


7. It has been held in number of cases, 
that except where the Registrar has clearly 
gone wrong or as has been observed by Jus- 
tice P. B. Mukharji the discretion of the Re- 
gistrar should not be interfered with. More- 


<. over it would appear from the submission 


made by Mr. A. K. Dutta that no allegation 
has been made against the Registrar to the 
éffect that the Registrar has applied wrong 


‘principles of law to the facts of this case. 


His finding of fact cannot be gone into by 


. this court unless this court comes to the con- 


clusion that in appreciation of evidence and 
in application of the principles of law the 
Registrar has obviously or clearly gone 
wrong. This Court should not interfere with 
the finding of the Registrar only on the 
ground that on proper appreciation of evi- 
dence this Court might have come to a dif- 
ferent conclusion. Although Mr. Dutta has 
attacked the affidavit evidence adduced in 


‘ support of the application for registration on 


the ground that they are devoid of particular 
and some of the affidavits do not contain 
even the addresses of the deponent but Mr. 
Dutta’s client did not choose in their affi- 
davit to challenge the facts stated therein on 
the ground that they are false or give parti- 
culars of clandestine sales. Moreover under 
the Rules Mr. Dutta’s client was entitled to 
ask for particulars and or give interrogatories 
to his opponent, which his client has decid- 
ed not to do so. Mr. Dutta strongly sub- 
mitted that the books of account are ir- 
tegular the evidence in support of the ap- 
plicant’s petition is unreliable and thus on 
facts by not duly appreciating and weighing 
the said factual aspects the Registrar has 
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come to a wrong conclusion. This court 
‘should not interfere with the appreciation of 
evidence by the Registrar until and untess 
this court comes to the conclusion that there 
has been a wrong decision. apparently on the 
face of the record. From the facts in this 
casé it would not appear that the Registrar 
has not applied the correct test and the cor- 
rect principles of law. At the initial hearing 
stage no notice is required to be given to 
the opponent only after the initial scrutiny 
at the second stage the Registrar gives 
notice and necessary orders for advertise- 
ments and thereupon notice of -opposition 
are filed. Under Rule 57 when affidavits are 
filed, exhibits shall be sent to the other par- 
ties at their request and expenses and/or if 
such copies or impressions cannot be con- 
veniently furnished the originals shall be 
left with the Registrar in order that they 
may be open to inspection. In this parti- 
jcular case there is no evidence that the ap- 
pellant before me applied for those copies 
at his own cost under R. 57 the appellant 
was entitled to take inspection from the 
. [Registrar if so desired. Hence now the ap- 
pellant cannot object and try to act aside 
‘|the findings of the Registrar on the ground 
of non-service of the affidavits and for non- 
inspection of the same. It is not the case 
of the appellant before me that in spite of 
demands being made they have been depriv- 
ed of the copies. Moreover ithas dealt with 
those affidavits in his opposition. As indi- 
cated earlier identity of the mark is not 
enough while exercising the discretion under 
Section. 12; sub-section (3).- The Registrar is 
entitled to take into consideration. fully the 
use, bona fide use, years for which - there 
has been use and so many other factors 
into consideration. The Registrar who is 
conversant with the trade is in a_ better 
position to assess the evidence tendered be- 
` fore him and come to a conclusion keeping 
in mind the well established principles of 
law in trade marks, The question whether 
a trade mark resembles another or notor it 
is likely to deceive or cause confusion to 
-the public is a question of fact which has 
to be decided by the Registrar of trade 
mark and who usually come to decision on 
the basis of their own understanding of the 
matter. The Registrar before coming to the 
conclusion, has to take into consideration, 
the surrounding circumstances, both phone- 
tic and visual resemblances, nature of the 
goods and all other relevant matters based 


on evidence. The Registrar has been given 
power under the statute to consider whether 
a trade mark should be registered or not 
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.to take into consideration 


‘register an article 
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and if such discretion is exercised properly 
by the Registrar the High Court should not . 
interfere with such discretion unless it is 
satisfied that the Registrar has not applied 
the correct principles of law and the tests 
in coming to his conclusion. Mr. Dutta has 
challenged the finding of the Registrar ` not 
on the ground that the Registrar has failed 
that both the 
marks are identical and similar but his main 
attack is that there has been wrong appre- 
ciation of evidence by the Registrar. The 
statute has given power to the Registrar to 
which are identical or 
nearly resemble each other on the ground 


of honest concurrent use and other special 
circumstances. The Registrar after appre- 
ciation of evidence has come to the con- 


clusion that although the marks are similar 
but because of honest concurrent use the 
applicant was entitled to registration of its 
mark. Each case will have to bė ‘decided 
in the facts and circumstances of its own. ` 
Reference to other decisions are helpful for ` 
the purpose of finding out the principles of 

Jaw and.the test to be applied in coming to 

the conclusion that the marks are similar or 

identical and/or likely to deceive the general 

public, but the application of these princi- 

ples will depend on the facts and circum- 

stances of each case, 


8. In the case reported in AIR 1967 Mad 


148 T. G. Balaji Chettiar v, Hindusthan 
Lever Ltd. it has been held : i FAA 
“that it is obvious that the burden. of 


‘proving that marks in respect of which the 


registration is sought, are entitled te go on 
the register is on the appellant and if there 
should be any doubt in the matter the appli- 
cation will have to be refused and that bur- 
den or onus become heavier still when the 
Assistant Registrar has- exercised his discre- 
tion and come to the conclusion. that the 
marks in question are deceptively similar or 
identical with the respondent’s mark and the 
appellant’s marks are sure to deceive or 
cause confusion. Unless the Registrar has 
gone clearly wrong in his perceptive ap- 
proach his decision ought not to be lightly 
interfered with.” 


9. Hence this case also upholds the prin- 
ciple that unless the Registrar has clearly 
gone wrong in his approach his decision 
ought not to be lightly interfered - with 
Although Mr. Dutta has strongly submitted 
that the evidence before the Registrar was ` 
not sufficient this Court will not impose its 
own decision on the assessment of. the facts 
by the Registrar in view of the fact that - 
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the Registrar in his approach of exercising 
his discretion has not gone wrong. In this 
particular case it would appear that Gopal 
Hossiery is not the only concern which is 
„using the word ‘Gopal’. From the affidavit 
filed by Om Prokash Maheswari it would 
appear that the word ‘Gopal’ has been 
registered not only by Gopal Hossiery but 
also the word ‘Gopal’ is registered by 
Madan Gopal Hossiery, ‘Hari Gopal’ by 
` Babu Hossiery, ‘Madan Gopal’ by Madan 
Gopal Hossiery, ‘Gopal Nabi? by S. K. 
Industries. Hence it would appear that.in 
the past also registration has been effected 
by others apart from Gopal Hossiery over 
the word ‘Gopal’. In this case it will not 
appear that the copies of documents and 
_ affidavits referred to in evidence were not 
given to the opponent in spite their com- 
plaint or that Rule 54 was not complied 
with. In this case there is no evidence that 
the appellant Gopal Hossiery asked for such 
particulars and/or they were refused such 
particulars in spite of the demands being 
made. The Registrar has come to the find- 
ing that the applicant has been in concur- 
rent use since 1962. In that particular case 
the learned Judge come to the conclusion 
that there had been complete lack of com- 
mercial honesty as required under Cl. 12 (3) 
and the applicant in the conduct of the pro- 
ceeding was guilty of over-reaching. There 
was suppression of material documents. 
Hence the appeal was allowed. i 


10. There can be no quarrel as to the 
principles as laid down in AIR 1958 Bom 
56 (Ciba Ltd. v. M. Ramalingam) 

“It is true that the primary duty of the 
court is towards the public and to maintain 
tbe purity of the Register. The object of 
maintaining the trade mark register is that 
public should know whose goods they are 
buying and with whom particular goods are 


associated. Itis essential therefore that the 
Register should not contain trade marks 
which are identical and which so closely 


resemble each other that an unwary pur- 
chaser may be likely to be deceived by 
thinking that he is buying the goods of a 
_particular person or a particular firm or a 
particular industry whereas he is buying the 


goods of another person or firm or in- 


dustry.” 


In the case reported in AIR 1959 Cal 636, 
fhe Division Bench of this High Court held 
that : ; 

“The position clearly is that the Registrar 
in the first place and even when the, matter 
comes to the Court, the court has to. decide 
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that itself quite apart from the evidence of 
cases of actual confusion or the opinions of 
experts as to the likelihood of confusion, as 
to the inherent probability of the confusion. 
In making a decision on this question the 
Registrar and the Court has to take into 
consideration all the surrounding circum- 
stances the extent of one resemblance, visual 
or phonetic, the nature of the market of the 
goods, the character, education, the general 
mental equipment of the persons. who are 
likely to purchase these goods and all other 
matters which are relevant.” 


11. In the case reported in 83 Cal WN 
288 it has also been observed by the learn- 
ed Judge that concurrent user need not 
always depend upon the volume of user 
but the user must be honest, the user must 
be concurrent, user must be from a com- 
mercial point of view. . 


12. The applicant has been in trade for 
13 years, the sales started in 1964 with 
35,000 turnover which went up to Rupees 
5 lacs in 1975. The Registrar came to the 
definite finding that the figures had been 
substantiated by documentary evidence be- 
fore the Registrar. The Registrar found no 
reason to dispute such particulars. The long 
use for 13 years in the market without, any 


interference by the vigilant opponent who 
in fact have taken steps against other 
traders who tried to pirate its goods is a 


relevant factor which weighed in the mind 
of the Registrar in coming to the conclusioù -` 
whether there was honest 
use. The -Registrar has come to a definite 
finding that there is no danger or likelihood 
of affecting public and purity of the Regis- 
ter. In his order the Registrar has set out 
the tests that he has applied in coming to 
the conclusion. Although the Registrar has 
found that the goods are similar and the 
mark of one resembles the other but the 
Registrar has also come to the conclusion 
that there has. been honest and concurrent 
use by the applicant. No grounds have 
been made out to interfere with the discre- 
tion exercised by the Registrar. 


13. Hence I am of the view that this ap- 
peal should not be allowed. Hence I dis- 
miss this appeal with costs. 


Appeal dismissed. 
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` Samarendra Nath Koruri, Appellant. v. 
The State. of West Hengal, and others, Re- 
spondents, 


` Matter No. 83 of 1979, Dj- 19-8-1980. 


l Act (6 of 
1976), S. 4 (as amended by W. B. Act, 28 of 
1977) — Validity — Section.4 ag somended 
in 1977 violates Art. 14 — Treats unequal 
buildings as equal and imposes tax unb 
formly — (Constitution of India. Art.-14). 

„Section 4 as amended by Act 20 of 1977 
dees not make any distinction between dif- 
ferent areas like posh areas and other parts 
of the-city. It treats unequal buildings as 
equal and imposes uniform tax. This pro- 
vision suffers from the vice of inequality as 
there is no rational classification between the 
different properties situate at different parts 
of Calcutta. Therefore S. 4 violates Art. 14 
of the Constitution. (Paras 14, 15) 


It is apparent that the properties situate in 
different areas are bound to have different 
income, capacity to yield income, theis 
potentiality, their enjoyment, value, the. cost 
of construction and also their amenities and 
liabilities and so it is not proper to treat 
them on equal basis for the purpose of pay- 
ment of tax under the Act. It is the well 
established principle of law that the permis- 
sible classification could only be made when 


itis based on intelligible differentia which 
. distinguishes persons who are grouped to- 


aad 


gether from the other persons who did not 
fall in the same group and the differentia 
must have rational relation to the objects 
sought to be achieved by the statute. 
(Para 9) 
Under Section ‘4 (as amended) no classi- 
fication has been made on reasonable ‘ground. 
The levy of property tax requires a reason- 
able correlation between the value of the 
property and the tax to be | levied. The 
area of the land and/or the premises can- 
not be the only cfiterion for) imposition of 
such tax without taking into | consideration 
the age, location, rental value op capital 
value of the said property. ection 4 has 
no reasonable correlation to the value of 
the building for which such tax has been 
imposed. The quality of the building, its 
location nor its usefulness have been taken 
into consideration. The absence of such 
classification of building situate in different 
parts of city of Calcutta has created inequa- 
lity as the burden of tax would not be equal 
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on persons holding similar properties in 
different parts of Calcutta irrespective of 


its age, quality and income yielding capa- 
city. (Para 12) 
Cases _ Referred: Chronological Paras 


1979 Tax LR NOC 133 (Cal): 1979 (i) Cal 
LY 363 5 
1975 Tax LR 1890: 1975 Cal HC Notes U5 
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Jayanta Mitra, for Appellant; Advocate- 
General with N. S. Bagchi, for Respondents. 


ORDER :— This application bas been 
taken out by Samarendra Nath Koruri 
under Art. 226 of the Constitution of India. 
Whe petitioner has challenged the Section 4 
of the W. B. Urban Land Taxation Act, 
1976 under the following circumstances. 


2. Whe petitioner is the owner of pre- 
mises No. 13, Chhatawala Gulli and pre- 
mises Nos. 33 and 34, Blackburn Lane, Cal- 
cutta. Both the premises are more than 100 
years old. So far Chhatawala Gulli proper- 
ties ig concerned the same is comprised of 
1647 sq. metres and the built-in area is 
1176 sq. metres. So far premises No. 13, . 
Chhatawala Gulli is concerned, under the 
provisions of Building Regulations 5585 sq. 
metres afe required to be kept vacant in 
that area. The total area of land comprised 
in premises Nos. 33 and 34, Blackburn lane 
is 492 sq. metres and the building area of 
the said premises is 378 sq, metres. Under 
the Building Regulations 189 sq, metres are 
required fo be kept vacant in that premises. 


3. The West Bengal Urban Land Taxa- 
tion Act, 1976 came into force on Ist April, 
1976. Under S. 12 of the said Act, “Every 
person liable to pay any tax under the said 
Act, shall, within a period of six months 
from the beginning of the financial year, 
furnish to the authority, the particulars of 
annual return of tax payable by the owner.” 
In compliance with the said provisions the 
petitioner duly submitted annual returns for 
the years 1976-77, 1977-78 giving all the 
particulars of duty payable under the Urban 
Land Tax for the said two years in respect 
of the land in urban agglomeration of cate- 
gory A at the rate of Rs. 950/- for each 
year in accordance with sub-section 2 (i) of 
S. 4 of the said Act. The petitioner has 
duly paid tax in respect of the same. The 
West Bengal Legislature passed the West 
Bengal Taxation Laws (2nd Ainendment) 
Act of 1977, West Bengal Act (XX of 77). 
Whereby certain provisions of the said West 
Bengal Multistoreyed Building Tax Act, 
1975 and the West Bengal Urban Land Taxa- 
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tion Act, 1976 were amended. The said 
amended provision is as follows: 

Gii) in Section 4, 

(a) for sub-section (2) and the proviso 
thereunder, the following sub-section’ shall 
be substituted: ` 

“(2). The urban land tax in so far as iit 
relates to the land occupied by any building 
shall be levied per annum at the following 
rates : : , 

(i) in. urban agglomeration of category ‘A’ 

(a) On. the first three hundred f 


square metres of the land Nil 
-© occupied by any building i : 
(b) On the next one hundred Rupee 
square metres of the land one per 
or part thereof occupied square 
by any building metre 
(c) On the balance of the Rupees five 
land occupied by any .per square 
building metre. 
Gij in urban agglomeration. af 
category ‘D’ 
(a) On the first four hundred 
square metres of the land Nil | 
„occupied by any building k 
(b) On the next one hundred Thirty- 
square metres of the ` five paise 
land or part thereof occa- per sq. 
pied by any building metre. 
(c) On the balance of the Rupees two 
land occupied by any per square 
building metre.” 


(b) for sub-section (3), the. following sub- 
section shall be substituted 


(3) Fhe urban land tax in so far. as it re- | 


lates to land appurtenant to any building, 
shall be levied per-annum at the. rate of 
rupees two per square metre in urban ag- 


lomeration of category A and at. the rate of - 


seventy paise per square metre in urban ag- 
lomeration of category D: .... 

Provided that'no urban land tax shall be 
levied in respect of that much . quantity of 
land which is required to be kept vacant 
under the provisions of the building regula- 
tion made under anv law for the time being 
in force 

Provided further that the land required to 
be kept vacant under the first proviso shall 
in no case exceed 500 square me 

4, The provisions of the said Act came 
into effect on and from lst April, 
According to the petitioner, the tax on land 
and/or building is levied on the basis of its 
annual value. But it would appear that by 
the said amendment the urban land. tax is 


sought to be imposed at a flat rate without. 


making any reasonable classification as to 
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the site of the building, the income derived. 
from it; hence the levy of. urban tax is not 
based upon any reasonable arid just relation 
to. the object sought to be attained by such 
legislation. - Under the said amending Act, 
unequals. have been placed - and/or treated 
with equals and there has been violation of 
Art. 14 of the Constitution. The amending Act 
is completely silent about the different cate- 
gories of properties, ‘the area where they (are) 
situated, the income yielding from such pro- 
perties, the condition ‘of the properties and 
also the paying capacity of the owner, The 
said Act is discriminatory and it does not 
provide the yardstick to measure for levy of 
the oa on the considerations _ indicated 
earlier. By the amending Act, the rate at 
which the ‘petitioner will have to pay the 
taxes is almost 4.43 times more than the 
original rate provided in the Act itself. 
Hence the amended Section 4 of the Urban 
Land Tax Act, 1976 has been challenged. by 
the petitioner being violative of. the provi- 
sions of the Constitution. “On perusal `of 
the said section it would appear that the 
amending Act has been made to impose tax’ 
at a flat rate without making any reasonable 
classification as to different kinds of pro- 
perties the. yield from such properties situa- 
tion of such properties and conditions of. 
such properties. Hence there has been no 


_ real and substantial distinction between the 


different. properties. |The unequals have 
been sought to be treated with equals. The 
amending Act has made no reasonable 
classification. i ; 

5. Mr. Jayanta Mitra appeared in sup- 
port of this application. He referred toa 
case reported in 1979 (1) Cal LJ 363 : (1979. 
Tax LR NOC 133 (Cal}). (State Bank of 
India v. State of West Bengal) and submit- 
ted that this particular case 1s completely 
governed: by the said decision, of this Court 
whereunder certain sections of the West 
Bengal Mioltistoreyed Building Act, 1975 
were challenged: on identical grounds and 
they, were struck down by this Court. Hence 
applying the same principles in this parti- 
cular case this Court should also make. the 
Rule absolute. 

6. The Senior Government Pleader, Mr. 
Naranarayan Gooptu, appeared on behalf of 
the State. of West Bengal with Mr. N. S. 
Bagchi and submitted that save and except 
what was submitted before Mr. Justicé 
Sabyasachi Mukharji in the case referred- to 
above he has nothing further to add. 

7. -This application had been appearing 
in the last for a Jong time as from time to 
time Mr, Advocate-General appeared on be- 
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half of State of West Bengal! and prayed 
for time on the ground that he| would advise 
the State of West Bengal to consider this 
particular provision’ of the a rending Act. 
However in spite of repeated time and 
adjournment being granted nothing has been 
done in the matter so far. 


8. The main contention of the petitioner 
before me is that S. 4 of tbe Amending Act 


violates the provisions of Art| 14 of the 
Constitution and as such it is| bad. As it 
has been held for times without number 


that while judging the validity |of legislation 
‘under Art. 14 of the Constitution of India 
the Court will have to see whether the State 
has denied -equality before law} and whether 
unequals have been treated as equals while 
imposing tax upon them. It has been held that 
to treat unequals as equals while imposing the 
burden of tax is violative of the principles 
of equality as embodied under /Article 14 of 
the Constitution. When discrimination is 
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made in treating dissimilar or 
equals it is the duty of the Cou 
and scrutinise the same careful 
if necessary strike down such 


legislation which is discriminatory. 


that oe - properties 
pound to have 


9. It is apparent 
situate in different areas are 


ly and 


unequals as 


then, 
part of the 


different income, capacity ‘to yield income, 
their~potentiality, their enjoyment, value, 
the cost of construction and} also: other 


amenities and the liabilities and so it is not 


proper to treat them on equal 
purpose of payment of tax un 
jAct. It is the well established 
jlaw that permissible 
only be made when it is based 


are grouped together from the 
sons who did not fall in the 
and the differentia must have 








the statute. 


16. As observed by the Diyision 


classification 


basis for the 
der the said 
principle of 
could 
‘on intelligible 


differentia which distinguishes persons who 


other per- 
same group 
rational rela- 


tion to the objects sought to be achieved by 
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of West Bengal reported in 1975 Cal HC 


of ‘this High Court in in 1903 4 v. State 


Notes 115:(1975 Tax LR 18 
classification need not be base 
matical nicety or perfect equa 
cases of tax on building and 


) that “such 
on mathe- 
ity. But in 
land certain 


rt to examine - 


relevant factors will have to be taken into 
consideration otherwise dissimilar objects or 
persons may be treated as similar which 
would be violative of the provisions of Arti- 
cle 14. There is no classification based on 
anv rational differentia nor e differentia 
bas any rational relation to the  obiects to 
be achieved by the Statute. - 


ALR 


11. Here different types of properties 
have been treated as similar and a flat rate 
of tax have been imposed on them. No 
classification whatsoever has been made be- 
tween the different types -of properties 
situate in the area covered by the said Act 
irrespective of the equality of the land and 
the building and/or its income yielding capa- 
city and other benefits arising therefrom. 
The burden of taxes should fall equally on 
all persons holding similar property. Dif- 
ferent class of properties situate differently 
having different yield of income have been 
subjected to an incidence of tax at a fiat 
tate which amounts to . unequal treatment 
under the law. The Supreme Court has 
again and again held that ordinarily the tax 
on Jand or property should be assessed on 


‘actual or potential productivity of the land. 


sought to be taxed; in other words the tax 
should have reference to the income actually 
made or which could have been made with 
due diligence from the same and also held 
that the lack of classification in. such cases 
created inequality. 


12. In this particular case no classifica- 
tion has been made on reasonable ground. 
The levy of property tax required a reason- 
able correlation to the value of the property 
to the tax levied. The area of ‘the land 
and/or the premises cannot be the only cri- 
terion for imposition of such tax without 
taking into consideration the age, location, 
rental value or capital value of the 
property. It would appear that the present 
section under challenge has no reasonable 
correlation to the value of the building for 
which such tax has been. imposed. The 
quality of the building, its location nor its 
usefulness have been taken: into considera- 
tion... The absence of such classification of 
building situate in different parts of the 
city of Calcutta has created inequality as 
the burden of tax would not be equal on 
persons holding similar properties in dif- 
ferent parts of Calcutta irrespective of its 
age, quality and income yielding capacity. 
It has been held in number of. cases that 
in matter of taxation, large discretion is 
vested in the legislature and it is for them 
to decide whom to tax and whom not to 
tax. But when it is brought to the notice 
of the court that a particular statute or any 
section of itis violative of the principles of 
the Constitution it is also the duty of the 
Court to consider the same in that back- 
ground and strike it down, if necessary. 

13. In this particular case neither the 
capital value or the reasonable letting out 
value have been taken into consideration. 


said} . 
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As it has been observed by the Supreme 
Court that the flat rate method is only ap- 
plicable where majority of the properties 
are similar in character or so nearly alike 
in character as to be regarded as identical 
for such purpose. As it has been held by 
the Supreme Court that “bare equality of 


treatment regardless of inequality. of reali- 
ties is neither justice nor homage to the 
constitutional principle”. As it has been 


held by Justice Mukherjee in the case refer- 
red to above that “the modern State in 
exercising its sovereign power of taxes have 
to deal with complex factors relating to the 
objects to be taxed, the quantum to be 
levied, the condition subject to which levy 
bas to be made, the social and economic 
policies for which the tax was designed to 
subserve and what not.” Justice Mukherjee 
further observed that “the court is concern- 
ed with only a very narrow question namely, 
whether likes have been treated alikes or 
whether unlikes have been treated likes, 
that is to say, when you treat all in the 
same level and thereby make them unequal, 
the lack of classification or even lack of 
sub-classification may create inequality vio- 
lative of Article 14 of the Constitution. 


14. This particular provision of Sec. 4 
does not make any distinction between the 
areas in the city of Calcutta, degree of 
development and has made no difference be- 
tween posh area like. Park Street or 
Chowringhee from other parts of Calcutta. 
All these different areas cannot be treated 
as equal; hence the Act is operating uni- 
formly on all areas which are not equal and 
cannot have any ‘comparison with one and 
the other. 


15. In this case also the impugned 
amending Act has not taken into céonsidera- 
tion the factual aspect and have treated un- 


equal buildings asequals. Hence this parti- 


cular provision suffers from the vice of in- 
equality as there has been no rational classi- 
fication between the different properties 
situate at different parts of Calcutta; hence 
it should be struck down as ultra vires the 


Constitution on the ground that it is vio- 
lative of Art. 14 of the Constitution. 
16. Following fhe principles laid down 


“by the Supreme Court in different and also 
following the decision reported in 1979 (1) 
CLJ 363, where Mukherjee, J. has dealt 
with various decision on this point thorou- 
ghly, I am of the view that Sec. 4 of the 
said Amending Act is ultra vires, bad and 
unenforceable. 
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17. Hence I make the Rule absolute tc 
that extent 


18. No order as to costs, : 
Rule made absolute. 


AIR 1981 CALCUTTA 61 
P. K. BANERJEE, J. 
_ (On Difference of Opinion between N. C. 
Mukherji and Sudhindra Mohan Guha, JJ.) 
Pulin Behari Pal, Appellant v. Mahadeb 
Dutta and others, Respondents. 


A. F. O. D. No. 10 of 1980, D/- 25-7-1980. 


(A) Civil P. C. (5 of 1968), S. 98 — Re- 
ference to third Judge on question of law — 
He cannot go behind question of fact arrived 
at by the differing Judges. 


Per P. K. Banerjee J.:—- When a reference 
is made to the third Judge on the difference 
of opinion on the question of law, it is not 
open to the third Judge to go behind the 
question of fact arrived at by both the Judges. 
Under Section 98 only the question of law 
on the admitted fact can be referred to the 
third Judge for the disposal (Para 2) 


(B) W. B. Premises. Tenancy Act (12 of 
1956), Ss. 13 (1) (a), 23 and 24 — Sub-letting 
of premises without consent of landlord — 
Ejectment of tenant — Rent accepted by 
landlord having knowledge of sub-letting — 
No waiver of right by landlord. (Evidence 
Act (1872), S. 115). 

P. K. Banerjee J, agreeing with N.C. 
Mukherji, J. (on difference of opinion between 
N. C. Mukherji, J. and S- M. Guha, J.):— 
Landlord does not waive his right to get a 
decree under Section 13 (1) (a) of the Act 
because he accepts the rent from the tenant 
knowing fully well that the tenant has sub- 
let the premises in question without the pre- 
vious consent of the landlord as incumbent 
under Section 13 (1) (a) of the Act. 

(Paras 4, 7) 

Section 13 (1) (a) in Chapter TH of the 
Act affords protection to tenant against evic- 
tion. It is further made clear that notwith- 
standing anything to the contrary in any 
other law, the Court cannot decfee or order 
for recovery of possession in respect of any 
premises in favour of the landlord against a 
tenant except on one or more of the grounds 
enumerated in Section 13. In Clause (a) of 
sub-section (1) of Section 13 the tenant is 
not protected when he has let out the pre- 
Mises to any person without previous con- 
sent in writing of the landlord; if the tenant 
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assigns or sub-lets in whole. or in part the 


premises held by him, then and- then the 
landlord of the premises may entitled to 
a decree from the competent Court for re- 
covery of the possession, (Para 4) 


If a suit has been filed on any other 


grounds, the acceptance of. rent 
‘rate as waiver of, notice to qui 
tenant by the landlord: The's 
that a’ tenant is protected fro 


less the landlord makes out a 


will not ope- 
given to the 
tute provided 
eviction un- 





entitling him a decree of eviction as contain- 


ed in Section 13 -and the L 
makes it-clear that a tenant wh 
ter. in payment of.rent ete: m 
rent in arrears with interest a 
positing the rent in favour of t 
the trial Court or with, the R 
or pay to the landlord himse 


islature also 
is a defaul- 
t deposit the 


e landlord in 
nt Controller 
under’ S. 17 


of the Act otherwise the consequence will 


. follow. 


If a proceeding is pending, even ac- 


ceptance of rent is not penalised as waiver 


under Section 17. In Section 


24 it has been 


provided that when there is no proceeding 


pending in the Court for the T 
-possession of the premises, the 
rent in respect of the period 


very of the 
acceptance of 


of default in 


“payment of rent by the Jandlord from the 









tenant shall operate as a waiver of such, de- 
fault! Therefore, when the. Legislature want- 
ed that the acceptance of, may consti- 
tute a waiver it. was „specifi provided . in 


the Act.» 


terjee, for Respondents. 
P. K. BANERJEE, J. (On 


Therefore the question of. waiver 


is not at all relevant except . where ;matter 
comes within the meaning of $. 23 or 24 of 
_ the Act. - (Para 4) 
Cases- Referred: `- Chrono Paras 
AIR 1980 Cal 70 : 1979 (2) HC Notes 

-378 (FB) re 
AIR 1977 Cal 122 : 81 Cal WN 376 As 
AIR 1968 SC 471 ` f 7 
AIR 1968 SC 933 ` 7 
AIR 1965 Cal 408 5, 7 
AIR 1961 Cal 505 (FB) ee i 
ATR 1956 Cal 120 7 

Abhijit Kr. Banerji, for A Appeiiant, S. C. 
Dasgupta, Tapan Sengupta- and Amal. Chat- 


difference of 


ground- for | 


d go.on. de-. 


opinion between N. C. Mukherji, J. and S. M. 
Guha J.):— This appeal has-been assigned 
to me by the Hon’ble Chief Justice on the 
difference of opinions -of the Hon’ble’ Mr. Jus- 
tice N. C. Mukherji and the Hon’ble Mr. Jus- 
tice S. M. Guha. The question formy con- 
sideration is’ whether the respondent landlord 
has waived his right to get 4 decree under 
Section 13 (1) (a) of the West Bengal. Pre- 
mises Tenancy Act because” accepted the 
rent from me tenant knowing fully well that 
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the tenant has sub-let the -premises ‘in ques 
tion without the previous consent of the land-- 


lord as incumbent ‘under Section 13 (1) (a) 
of the West Bengal Premises Tenancy ‘Act. ~ 


2. Mr. Banerjee on ‘behalf of . the ak 


lant supported the judgment passed by the 
Hon'ble Mr. Justice Guha while Mr. Das 
Gupta appearing for the respondent support- 
ed the view of the Hon’ble Mr. Justice N. C. 
Mukherjee. Mr. Banerjee contended that it 
has been found by both the Hon'ble Judges 
that -the landlord knew of the existence of 
the sub-tenancy when he accepted the rent 
from the tenant and therefore has waived his 
right to file a. suit and get a decree under 
Section 13 (1) (a). of the Act. Mr. Banerjee 
argued that this is the benefit given to the 
landlord in case -of the tenant sub-letting a 
part or the whole of the premises in ques- 
tion. It is, argued by Mr. Banerjee that in 
view of this waiver the landlord is not entitled 
to get a decree, under Section 13 (1) (a), of 
the West Bengal Premises Tenancy. Act. 
Mr. Das Gupta however contended that the 
findings of both the Hon’ble Judges on the 
. question of knowledge of the sub-tenancy by 
‘the tenant is wrong. In my opinion, when 
a reference is made to the third Judge on 
the difference of opinion on the question of 
law, it_is not possible for Mr. Das Gupta to} 
argue that the Hon’ble Judges’ findings on 
fact afe wrong, inasmuch as, under Sec. 98 
of the Code.of Civil Procedure it is not. open 


to the third Judge to go behind the question} — 


of fact arrived at by both the Hon’ble Judges 
and under the said section only the question 
of law on the admitted fact can be referred 
to the third Judge for the disposal. The 
only consideration is, therefore, whether by 
acceptance of rent by the landlord after he; 
came to know of the sub-letting constitutes! 
the- waiver of hiš right to get a decree on the| 


ground of Section 13, (1) (a) of the West - 


Bengal Premises-Tenancy Act, 1956. 


3. Before I deal with the question raised 
it appears to me that Section 13 of the West 
Bengal Premises Tenancy Act, 1956 provides 
protection to tenant against eviction and no 
decree or order for the recovery of posses- 


sion of any premises shall be made by any - 


Court in favour of the landlord against a 
tenant except on one or more of the grounds 
mentioned in the section. In Section 13 (1) 
(a) it has been provided that “whether the 
tenant or any person residing in the premises 
let to the tenant without the previous con- 
sent in writing of the landlord transfers, as- 
signs or sub-lets in whole or in part the pre 
mises held by him”. If the elements of Sec- 
tion 13 (1) (a) are present, then landlord is 


a 
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no longer be there. In the facts of this case, 
admittedly .on findings of the Hon'ble Judges, 
there was no previous consent in writing by 


the landlord before the tenant assigned or. 


sublet in whole or in part the premises held 
under the landlord. In the present case the 
landlord is a purchaser from the original 
landlord. It is nobody’s: case that he sub-let 
the premises without (with ?) previous written 
consent of the landlord but the case of the 
tenant is that as the landlord accepted the 
rent after coming to know of the sub-tenancy 
as such he has forfeited his right to get a 
decree of ejectment under Section 13 (1) (a) 
of the Act on the principle of waiver. The 
findings of both the Hon’ble Judges. were 
that the plaintiff has knowledge of the as- 
signment of sub-letting in favour of Sujoy 
Kumar Das Gupta much earlier than the 
last payment of rent on 3ist January, 1975. 
Therefore the question is whether by accept- 
ance of rent from him after the knowledge 
of sub-letting, the respondent has forfeited 
his right to get a decree of eviction under 
Section 13 (1) (a) of the West Bengal Pre- 
mises Tenancy Act. 


` 4 Before I deal with the difference of 
opinion of the Hon'ble Judges it will be con- 
venient for me to ‘set out Section 13 (1) (a) 
of the West Bengal Premises ‘Tenancy Act 
_ which runs as follows :— 

“13 (1) (a). Where the tenant or any per- 
son residing in the premises let to the tenant 
without the previous consent in’ writing of 
the landlord transfera, assigns or sub-lets in 
whole or in part the premises held by him”. 


The said Section 13 (1) (a) in Chapter WI of ` 


the West Bengal Premises Tenancy Act 
affords protection to tenant against eviction. 
It is further made clear that notwithstanding 
anything to the contrary in any other law, 
the Court cannot decree or order for: re- 
covery of possession in respect of any pre- 
mises in favour of the landlord against a 
tenant except on one or more of the grounds 
enumerated in Section 13 of the Act. In 
Clause (a) of sub-section (1} of Section 13 
the tenant is not protected when he has let 
out the premises to any person without pre- 
vious consent in writing of the landlord; if 
the tenant assigns or sub-lets in whole or in 
part the premises held by him, then and then 
the landlord of the premises may be entitled 
to a decree from the competent Court for 
tecovery of the possession. In my opinion, 
the question which has been raised and on 
which my Lords differ is whether this right 
of benefit conferred on the landlord can be 
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entitled to -get a decree in his favour and the- 
protection of the tenant against:eviction will 


waived by him. In my opinion: when the 
Legislature wanted that in an action for evic- 
tion the principle of waiver is to be attract- 
ed or not, the legislature has provided it in 
Sections 23 and 24 of the Act which are’ in 
the following terms :— 


93,0 ‘Saving as to acceptance of rent— The 
withdrawal of rent deposited under Sec. 21, 
in the manner provided therein, shall not 
operate as an admission against the person 
withdrawing it of the correctness of the rate 
of rent, the period of default, the amount 
due, or of any other facts stated in the 
tenant’s application for depositing the rent 
under the said section, nor shall it operate 
as a waiver of any notice to quit given by 
him to the tenant except a notice-on the 
ground of default referred to in Clause (a) of 
sub-section (1) of Section 13. 


24. Where there shall be a waiver of de- 
fault— When there is no proceeding pend- 
ing in Court for-the recovery of, possession 
of the premises, the acceptance of rent in 
Fespect of the period of default in payment. 
of rent by the landlord from the tenant shall 
operate as a waiver of such default”. 


It appears to me that if a suit has been filed 
on any other grounds, the acceptance of 
rent will not operate as waiver of notice toj - 
quit given to the tenant, by the landlord. 
statute provided that a tenant is pro 
from eviction unless the landlord makes ou 
a ground for entitling him a decree of evic- 
tion as contained in Section 13 of the Act 
and the Legislature also. makes it clear that 
a tenant who is a defaulter in payment of 
rent etc. must deposit the rent in arrears with 
interest and .go on depositing the rent 
favour of the landlord in the trial Court or 
with the Rent Controller or pay to the land- 
lord himself under Section 17 of the A 
otherwise the consequence will follow. If a 
proceeding is pending, even acceptance of 
rent is not penalised ag waiver under Sec. 17 
of the Act. In Section 24 it has been pro- 
vided that when there is no proceeding pend- 
ing in the Court for the recovery of the pos- 
session of the premises, the acceptance of 
rent in respect of the period of default in 
payment of rent by the landlord from the 
tenant shall operate as a waiver of such de- 
fault. Therefore, in my opinion, when the 
Legislature wanted that the acceptance of 
rent may constitute a waiver it was specifi- 
cally provided'in the Act. Therefore in my 
opinion, the question of waiver is not at all 
relevant except where matter comes within 
fhe meaning of Sections 23 oF 24 of the 1956 
Act, 
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5. The Hon’ble Mr. jase Guus relied 
on different decisions of the English Court 
as also some decisions of different High 
Courts on the question of waiver due to the 
acceptance of rent by the landford after the 
notice. In the present case it has been found 
by the Hon’ble Judges as I have already 
stated that the plaintiff purchased the pre- 
mises and knew that the tenant has sub-let 
the premises in question. It is also clear 
from the judgment of the Hon’ble Judges 
that the tenant did not take any consent in 
writing from the landlord before he sub-let 
the premises in -question. On the face of it, 
therefore, the landlord is entitled to a decree 
under Section 13 (1) (a) of the West Bengal 
Premises Tenancy Act but if that knowledge 
of sub-tenancy constitutes waiver according 
to the Hon’ble Mr. Justice Guha, the land- 
lord is not entitled to a decree, whereas the 
Hén’ble Mr. Justice N. C. Muk 
the opinion that as the tena 
prove the previous consent of the landlord in 
writing he is entitled to a decree. In a case 
reported in 81 Cal WN 376 : (AIR 1977 Cal 
122) (Mahasukrai Ramrichpal v. Kishori 
Charan Law), which is a Division Bench 
judgment, on which Mr. Justice N. C. 
Mukherjee relied, it has been| held that the 
landlord does not waive his right to forfeiture 
under the provision of Section 108(m), (0) 
and (p) of the Transfer of [Property Act. 
This judgment again was considered by a 
Full Bench judgment in the case reported in 
1979 (2) Cal HC Notes 378 : 
70) and was approved by their Lordships of 
the Special Bench. In a case reported in AIR 
1965 Cal 408 at p. 409 it has been held by 
the Division Bench of this Court that the 
landlord’s right to get a decree under Sec- 
tion 13 (1) (a) of the Act will not be de- 


t could not 





feated though previous consent has not been - 


taken but the landlord has accepted the rent 
‘after the knowledge of sub-tenancy. With 
due respect to the Hon’ble Mr. Justice S. M. 
Guha, I am inclined to agree with the view 
taken by the Hon'ble Mr. Justice N. C. 
Mukherjee. 


6. In my opinion, however, the view ex- 
pressed by my Lord the Hon'ble Mr. Justice 
Guha in this judgment will be a negation of 
the right. of the landlord specifically confer- 
red by the Act though the protection offered 
to the tenant under Section 13 (1) (a) is no 
longer available to him. In ajcase where the 
landiord is, able to satisfy the! Court that the 
defendant tenant has. sub-let the premises 
without previous permission of the landlord 
that is to make the eS provision of 





herjee was of. 


(AIR 1980 Cal - 
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Section 13 (1) (a) of the Act nugatory by in- 
voking the principles of waiver. 


7. In the case reported in AIR 1968 SC 
471 (Calcutta Credit Corpn. v. Happy Homes 
Ltd.) this question came for the considera- 
tion of the Supreme Court. The case report- 
ed in AIR 1968 SC 933 (Associated Hotels 
of India v. Ranjit Singh) on which’ Mr. 
Banerjee relied, was a matter coming under 
Section 113 of the Transfer of Property Act 
in which it was stated that there can be no 
waiver unless the person against whom the 
waiver is claimed had full knowledge of his 
rights and of facts enabling him to take 
effectual action for the enforcement of such 
rights. The case reported in AIR 1968 SC 
471 (Calcutta Credit Corpn. v. Happy Homes 
Ltd.) was a case on which the Supreme Court 
has considered the question of waiver. In 
the said case the Supreme Court held that 
“the sub-tenant of statutory tenant -is not 
entitled to protection under Section 13 (2) of 
the West Bengal Premises Rent Control (Tem- 
porary Provisions) Act, 1950”. {In the said 
case the Supreme Court overruling the 
Full Bench judgment of our High Court re- 
ported in AIR 1961 Cal 505 held, inter alia, 
“that a statutory tenant has no interest or 
estate in the premises occupied by him and 
it cannot be held that the Legislature without 
making an express provision to that effect 
intended to invest him with power to induct 
into the premises in his occupation a - person 
who would be entitled to claim the right and 
interest of a contractual tenant. If the con- 
trary view is accepted, a statutory tenant 
whose right of occupation is determined by 
a notice to quit, because of conduct which 
entails forfeiture of the protection of the 
Act, may induct a sub-tenant so as to defeat 
the claim of the landlord, and presumably a 
tenant sued for ejectment may also exercise 
that previlege, for the right if granted would 
enure till a decree for ejectment is passed. 
The Legislature has not made any such ex- 
press provision, and no provision to that 
effect which makes the right of the landlord 


conferred by the Act to obtain a decree for. 


ejectment against his tenant wholly illusory 
may be implied”. This observation of the 
Supreme Court applies in the present case. 
If the view expressed by the Hon’ble Mr. 
Justice S. M. Guha is accepted, the provision 


to obtain a decree for ejectment against his 


tenant who has admittedly sub-let the pre- 
mises without previous consent of the land- 
lord in writing will be wholly illusory. 
Furthermore in the present case the admitted 
position is on which the Hon’ble Judges pro- 
ceeded that there was no previous consent 
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in writing by the landlord for the sub-tenancy 
created by the tenant. .If the opinion ex- 
pressed by my Lord the Hon’ble Mr. Justice 
Guha is accepted, then that will make the 
provision regarding the sub-tenancy nugatory 
and the landlord’s right to get a decree for 
ejectment against his tenant becomes wholly 
illusory. In the case reported in AIR 1965 
Cal 408 (Suraya Properties P. Ltd. v. B. 
Nath) it has been argued that even after the 
tenant has violated the provision of Sec- 
tion 108 (p) of the Transfer of Property Act, 
by acceptance of rent the landlord has 
waived the right of forfeiture and on the 
ground of waiver of notice to quit no decree 
for ejectment.can be passed; but the Divi- 
sion Bench of this Court did not accept the 
argument and held that the acceptance of 
rent after the knowledge of the violation of 
` provision of Section 108 (p) of the Transfer 
of Property Act itself will not be waiver of 
notice to quit. In the case reported in AIR 
1956 Cal 120 (Kartick Chandra v. Ganga 
Dutta) it bas been held that as for the ac- 
ceptance of rent from the tenant who re- 
mains in possession by virtue of the statute 
would not be sufficient to create a tenancy 
between the parties. As for the landlord’s 
assenting to the tenant’s continuance of pos- 
session there should be any difference be- 
tween the two positions, namely, where the 
landlord accepis rents and where the land- 
lord assents to the tenant continuing in pos- 
session. If in the first case, no tenancy 
could be implied, I do not see why a 
tenancy would be implied in the second. In 
view of the decision hereinbefore stated, the 
acceptance of rent in the matter coming 
under the West Bengal Premises Tenancy 
Act, 1956, cannot constitute a waiver of 
right to get a decree for ejectment under 
Section 13 (1) (a) of the West Bengal Pre- 
mises Tenancy Act. In that view of the 
matter, I agree with the view expressed by 
the Hon’ble Mr. Justice N. C. Mukherjee and 
respectfully disagree with the view expressed 
by the Hon’ble Mr. Justice Guha, that the 
appeal be allowed. 
. 8. The matter may now be placed before 
the Hon’ble the Chief Justice for order that 
the matter may be placed before the appro- 
priate Bench for disposal. 

N. C MUKHERH, J.:— 9. In this 
matter, there was a difference of opinion on 
a point of law between myself and S. M. 
Guha J. and as such the matter was placed 
before the learned Chief Justice for neces- 
sary orders. 
P. K. Banerjee J. by the learned Chief Jus- 
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The appeal was assigned to- 
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tice. P.K. Banerjee, J. delivered judgment on 
23-6-1980. In view of the judgment delivered 
by P. K. Banerjee J., this appeal is dismissed. 
There will be no order for costs in this ap- 
peal. 

10. Verbal prayer for stay of operation 
of the order is made. The same is refused. 

SUDHINDRA MOHAN GUHA, J.:— 
I agree. 7 

` Appeal dismissed. 


AIR 1981 CALCUTTA 65 
DHIRES CHANDRA CHAKRAVORTI, J. 
Nrisingha Maitra, Petitioner y. Shyam 
Sundar Chattopadhyay and others, Opposite 
Parties, 


Civil Rule No. 3123 of 1979, Dj- 14-7- 
1980. 


Civil P. C. (5 of 1908), O. 20, R. 12 — 
Suit for composite claims of recovery of pos- 
session of property and mesne profits — 
Claim for mesne profits refused — A- fresh 
suit for mesne profits does not lie, 

Where the suit was filed for recovery of 
possession of immovable property and mesne 
profits and the claim for possession of the 
property was decreed but the claim for mesne 
profits was refused, a fresh suit for recovery 
of mesne profits would not be competent. 
However, if, in such a case, the court did 
not decide the question and remained silent 
so far as the mesne profits were concerned, 
there could be no bar to the filing of a fresb 
suit, as provisions of Order 20, Rule 12 gave 
a discretion to the court to pass a decree for 
mesne profits in a suit for recovery of pos- 
session of property and for mesne profits. 

(Para 9) 
Cases Referred: Chronological Paras 
AIR 1962 Cal 111 : 65 Cal WN 1067 8 
(1962) 66 Cal WN 692 8 


Abinash Chandra Bhattacharjee and Subhas 


` Bhattacharjee, for Petitioner; Nirendra Nath 


Mitra and Mrityunjoy Goswami, for Op- 
posite Parties. 

ORDER :— In the matter of an applica- 
tion for Stay under Section 115 of the Code 
of Civil Procedure, 1908. 

2. And in the matter of Judgment and de- 
cree dated 14-6-1979 and 21-6-1979 respec- 
tively passed by the learned 2nd Additional 
District Judge, Nadia in M. A. No. 12/78 
affirming those dated 6-6-1978 and 10-6-1978 
respectively passed by the learned Munsif, 


Ranaghat, Nadia in M. S. No. 36/76. preg Vee 
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3. And in the matter of gd interim stay 
of execution of the decree complained against, 
as referred to in the petition till the disposal 
of the Rule. 

_4. This Rule is directed against an: order 
of the Additional District Judge, 2nd Court, 
at Krishnagar dismissing an appeal from the 
order of the learned Munsif at Ranaghat de- 
creeing a money suit oe rl for the pur- 





pose of recovering mesne profits. 
5. The facts necessary for purposes of 


disposal of this Rule are as |follows: The 
opposite party herein brought a suit being 
title suit No. 306 of 1973, against the present 


petitioner praying for a decree for eviction, 
recovery of possession and |mesne ‘profits. 
The title suit was decreed onj December 10, 
1975 and the delivery of possession was ob- 
tained on June 1, 1976. Belit noted here 
that the claim for mesne profits was refused. 
Thereafter the present money suit 
brought with a view to recpvering mesne 
profits for the period from ie date of in- 
stitution of the suit till the date of delivery 
of possession and such mesne| profit was as- 
sessed at Rs. 2,030/-. 
6 The defence was that the money suit 
was barred by principles of res judicata in- 
asmuch as in the said earlier) title suit, ` the 
relief was claimed and the court rejected the 
prayer for such a relief. 
‘7, Both the learned Munsif and the 
learned Additional District Judge came to 
the finding that the suit was {not barred by 
principles of res judicata and the suit was ac- 
cordingly decreed, 


8. Mr. Abinash Chandra | Bhattacharjee, 
the learned Advocate for the |petitioner con- 
tends that when by the decree passed in the 
said earlier title suit, the cldim for mesne 
profits was refused and that \decree has be- 
come final, the present suit for recovery of 
mesne profits would be barred’ by the prin- 
ciples of res judicata. The court of appeal 
below relying on the decision in Bhourilal 
Agarwalla v. Ashutosh Roy, 65 Cal WN 
1067 : (AIR 1962 Cal 111) held that Expla- 
nation (v) to Section 11 of the Code of Civil 
Procedure includes only those! cases where it 
is mandatory on the part of the court to pass 
a decree and it does not include cases where 
the court has a.discretion to |pass or not to 
pass a decree. Order 20, Rule 12 of the 
Code of Civil Procedure! provides as 
follows :— 

(1) where a suit is for the recovery of pos- 
session of immovable. ag i and for rent 
or mesne profits, the court Thay pass a de- 
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was — 
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(a) for possession of the property; 

(b) for the rent or mesne profits which 
bave accrued on the property during a period 
prior to the institution of the suit or direct- 
DE an enquiry as to such rent or mesne pro- 

ts; i 

(c) directing an enquiry as to rent .or 
mesne profits from the date of institution of 
the suit until— 

(i) the delivery of possession to the decree 
holder. i s 


enabling provision which entitles the court 
either to pass a decree for mesne profits or 
not to pass such decree. In such circum- 
stances, it was held in the case referred to 
above that the refusal on the part of the 
court in the said prior suit for eviction to 
pass a decree for mesne profits would be no 
bar to the institution of the present suit for 
recovery of mesne profits. The reasons ad- 
vanced for such a view is, as already indicat- 
ed, that in the said earlier title suit it was 
not incumbent on the court to pass a decree 
for mesne profits. Order 20, Rule 12 of the 
Code of Civil Procedure gave a discretion to` 
the court and because of such discretion the 
court could have or could not have passed a 
decree for mesne profits. A later Division 
Bench judgment of this Court also takes the 
same view as was taken in the case of 
Bhourilal (supra). This was a decision render- 
ed in Makhan Lal Modak v, Girish Chandra 
Jana, (1962) 66 Cal WN 692. I am bound 
by the decisions referred to above. Accord- 
ingly I cannot but hold on the basis of the 
decisions referred to above that the conten- 
tion of Mr. Bhattacharjee is of no substance. 


9. But left to myself I would have taken 
a different view. Order 2, Rule 2 of the 
Code of Civil Procedure requires that every 
suit shall include the whole of the claim 
which the plaintiff is entitled to’ make in res- 
pect of the cause of action; but the plaintiff 
may relinquish any portion of his claim in 
order to bring the suit within the jurisdiction 
of the court. It however provides that where 
a plaintiff omits to sue in respect of, o£ 
intentionally relinquishes, any portion of his 
claim, he shall not afterwards sue in respect 
of the portion so omitted .or relinquished. 
This Rule therefore does not require. that a 
plaintiff in suit for eviction is under an ob- 
ligation to include the prayer for mesne pro- 
fits. But Order 2. Rule 4 of the Code of 
Civil Procedure enables the plaintiff in such 


"a case to include a claim for mesne profits.’ 


In a suit for eviction when there is no prayer 
for mesne profits there can be no doubt that 
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a separate suit for mesne profits will lie. 
But in a suit for eviction where mesne profit 
is prayed for and the same is refused there 
is no reason why the plaintiff should be 
allowed to sue afresh for mesne profits. In 
cases where even though the prayer for 
mesne profits was included but the court con- 
cerned did not decide that question and re- 
mained silent so far as the mesne profits are 
concerned there can be no bar to the filing 




















R. 12 gave the court a discretion to pass a 
decree for mesne profits in a suit for recovery 


rent or mesne profits. In such a suit it was 
pot obligatory on the part of the court to 
pass a decree for mesne profits. The court 
may leave that question without taking deci- 
jon thereon. . 


10. However, in view of what is stated 
above, I consider it proper to discharge the 
Rule. I make no order as to costs. 

Rule discharged. 
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BIMAL CHANDRA BASAK, J. 
Bhagaban Roy and others, Petitioners v. 
First Land Acquisition Collector and others, 
Respondents. 
Matter No. 38 of 1979, D/- 23-6-1980. 


West Bengal Land (Requisition and Ac- 
quisition) Re-enacting Act (15 of 1977), S. 1 
— West Bengal Land (Requisition and Ac- 
quisition) Act (2 of 1948), Pre. — Act of 
1977 which has re-enacted the Act of 1948 
by incorporation is valid. (Interpretation ‘of 
Statutes — Legislation by imcorporation — 
Constitution of India, Arts. 245, .246.) 


The W. B. Re-enactment Act of 1977 
which purports to legislate by incorporation 
the Act of 1948 is a valid piece of legisla- 
tion. The Act of 1948 expired on 31-3-1977 
and the Act of’ 1977 became effective from 
1-4-1977. It could not be contended that to 
enable the Legislative authority to legislate 
by reference it must be by reference to an 
existing law i.e. valid law at the relevant 
time. As a matter of fact that the necessity 
for such. re-enactment arises out of the fact 
that there is no valid law to that effect in 
existence at the relevant time. (Para 12) 

In legislating, a convenient short hand 
method has been followed in the instant case 
instead of a longhand writing of ‘all the sec- 
tions of the 1948 Act in the 1977 Act. What 

- has been done is not to amend the old Act 
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of a fresh suit, for, the provisions of O. 20, - 


of possession of immovable property and for, 
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which has come to an end, but to re-enact 
the same. (Paras 11, 16) 


The Act is also not absurd or vague. It is 
a case of re-enactment; a case of legislation 
by reference to the 1948 Act following a 
shorthand method. Therefore what is being 
enacted can be easily determined and there 
is nO vagueness. . (Para 29) 

Futher, there is no question of any natural 
justice in this case. It is true that the pre- 
amble of the 1948 Act has not been specifi- 
cally. incorporated in the 1977 Act but when 
the question of interpretation of the Act 
arises, the Court is entitled to take into con- 
sideration various matters. Since this is a 
question of re-enactment by way of incorpo- 
ration the Court is entitled to look into the 
facts and circumstances under which the re- 
enactment was.made and to ascertain the true 
scope of the re-enactment. In this connec- 
tion it is open to the Court to look into the 
preamble of the 1948 Act also. (Case law 
discussed.) (Para 30) 
Cases Referred: Chronological Paras 
(1979) 83 Cal WN 608 . 7, 28 
AIR 1975 SC 1389 4, 7, 7-A 
AIR 1975 SC 1835 : 1975 Cri LJ 1639 


4, 7, 23 
AIR 1975 All 154 7 
(1974) 78 Cal WN 397 5 
AIR 1972 Cal 350 4, 26 
AIR 1971 SC 454 7, 27 
AIR 1971 Delhi 1 (FB) 4, 25, 26 . 
AIR 1968 Cal 560 : 72 Cal WN 787 (FB) 

: ; 26 
AIR 1967 SC 1581 26 
AIR 1966 SC 416 4, 10, 15 
AIR 1963 SC 553 4, 20 
AIR 1961 SC 652 15 
AIR 1957 SC 628 6 
AIR 1949 FC 175: 50 Cri LI 897 4, 17 
AIR 1939 FC 1 6 


(1934) 2 KB 299 : 151 LT 400 : 50 TLR 446 

Phillips v. Parnaby 6 
AIR 1931 PC 149 : 1931 All LJ 475 4,19 

ORDER :— In this application under Arti- 
cle 226 of the Constitution of India the peti- 
tioners are challenging an order of the res- 
pondents dated the 11th January, 1979 where- 
by the land mentioned in the order has been 
requisitioned under the provisions of sub-sec- 
tion (1) of Section 3 of the. West Bengal’ 
Land (Requisition and Acquisition) Act. 
1948, (hereinafter referred to as the 1948 
Act). . 

2. The said Act came into force in 1948. 
It was a temporary Act. The life of the said 
Act was extended from time to time by way 
of amendment of the Act. Ultimately it expir-- _ 
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ed on the 31st Mar., 1977 without any further 
extension being made before such expiry. On 
the 30th of April, 1977, there was a Presiden- 
tial Rule and thereafter on |the 7th June, 
1977, there was an Ordinance which was re- 
placed by the West Bengal Land (Requisition 
_and Acquisition) Re-enactment Act, 1977, 
(hereinafter referred to as the 1977 Act). It 
is a very short Act and may be set out here- 
in below. 
oo West Bengal Act xV of 1977 

‘The West Bengal Land (Requisition and 
. Acquisition) Re-enacting Act, 1977. 

(Passed by the West Bengal Legislature) 
(Assent of the President wasi first published 

in the Calcutta Gazette,| Extraordinary 
: of the 22nd July, 1977) 
An Act to re-enact the West Bengal Land 
, (Requisition and Acquisition) Act, 1948. 

Whereas it is expedient Te-enact the 
West Bengal Land (Requisitidn and. Acquisi- 
tion) Act, 1948, for the purposes and in the 
manner hereinafter Speier 

. It is hereby enacted in the .Twenty- eighth 
Year of the Republic of man by the Legis- 
lature of West Bengal as follows :— 

1. Short title and, TAERE (1) 
This Act may be called the West. Bengal Land 
(Requisition and Acquisition)  Re-enacting 
Act,. 1977. 

(2) It shall be deemed to dale come into 
force on the ist day of April, 1977. 

' 2. Re-enactment of West Bengal. Act II of 
` 1948.— The West Bengal Land (Requisition 
and Acquisition) Act, 1948, as in force on 
the 3ist day of March. 1977 
ferred to as the said Act), is 
ed subject to the modificatio 
sec. (4) of Section 1, the following sub-sec- 
tion shall be substituted, namely :— 

“(4) It shall remain ‘in force until the 31st 
day of March, 1979.” 
3. Mr. B. N. Sen appearing on behalf of 








ereby re-enact- 


the petitioners made the following. submis-. 


sions. His main submission was to the effect 
that though legislation by Paon is 
. possible, but the mode followed in this case 

is not an accepted mode. He bas further 

submitted that it must be by way of incorpo- 
ration of some existing ‘law. 
ted that in the present case the law in ques- 
tion having expired on the 31st March, 1977, 
ft was not ‘law’. For this purpose, it was 


submitted, the ‘law’ means an existing law - 


— a valid law. An enactment which has ex- 
pired was not a valid law. For this purpose 
nothing can be incorporated which does not 
exist. It was admitted that PA was no’ de- 
cision directly on this, point 
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‘would not apply in the present case, 


quisition is passed. However, in the 


(hereinafter re- 


that for sub- 


It was submit-. 


ut various ob- 


A. ER. 


servations made in various judgments. and 
several passages from some text books were 
cited by Mr. Sen. 


4. Jatindra Nath Gupta v. Province of 
Bihar, AIR 1949 FC 175; Secy. of State v. 
‘Hindusthan Co-operative Insurance Society 
Lid, AIR 1931 PC 149; Ram Sarup v. 
Munshi, AIR 1963 SC 553; Bouvier’s Law 
Dictionary, 3rd Edition, page 1877; Wade and _ 
Phillips Constitutional - Law, 8th Edition 


* page 6. 


Mr. Sen has also drawn my attention to 
various decisions in connection with the 
scope and effect of the validation Act. It 
was submitted that though directly the same 
but 
there are certain observations which might 
help the ‘petitioner in this matter. State of 
M. P. v. M. V. Narasimhan, AIR 1975 SC 
1835 (Paras. 5, 9, 10 and 12); P. L. Mehra 
v. D. B. Khanna, AIR 1971 Delhi 1; D. 
Macropolo & Co. v. Union of India, AIR 
1972 Cal 350; Krishna Chandra v. Union 
of India, AIR 1975 SC 1389; Jaora Sugar 
Mills v. State of M. P., AIR 1966 SC 416. 


5. The second contention of Mr. Sen was 
that the original Act contained a preamble 
which shows that the Act of 1948 was being 
enacted to enable speedy requisition and ac- 
quisition. In the present case in the- Re- 
enactment Act of 1977 that preamble finds no 
place. In view of that preamble the 1948 
Act was held valid though it did not provide, 
for showing cause before an order of re- 
1977 
Act there being no such preamble. it can- 
not be for speedy requisition and, therefore, 
the need for a hearing before the order is 
passed is not dispensed with. Reference was 
made in this connection to the decision of 
Narendra Nath Tripathy v. State of West 
Bengal, (1974) 78 Cal WN 397. 


6. During the hearing-of this case I re: 
quested Mr. Soumen Bose, a Senior Advocate 
of this Court, to address the Court on this 
point inasmuch as he was appearing in vari- 
ous other matters in this Court on the same 
point. He has supported the contention of- 
Mr. Sen and in this connection he has relied. 


` on the following :— 


Craies on Interpretation of Statutes 7th 
Edn..at page 29; Phillips v. ae (1934) 
2 KB 299 at p. 304. : 
He has further submitted that even if it is 
held that there was. valid incorporation by 
reference, the Re-enactment Act of 1977 is 
obscure and’ vague because what is enacted. 
has not been stated. In this connection he 
has .also relied on the following cases :— 
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R. M. D. C. v. Union of India, AIR 1957 
SC 628 at p..636; In re: C. P. Motor Spirit 
Act, AIR 1939 FC Lat p. 12. 


7. The learned Advocate-General appear- 
ed in this matter pursuant to the notice issued 
and he has supported the State action and 
the 1977 Act. He has submitted that there 
is nothing wrong in such a kind of legisla- 
tion and there is no invalidity attached. 
Legislation by incorporation in such a 
manner is valid. In this connection he has 
relied on the following: 


Craies on Interpretation of. Statutes, 7th 
Edn. p.31; New Central Jute Mills v. Asst. 
Collector of Central Excise, AIR 1971 SC 454 
at p. 456 (Paras 3 and 7); Practical Legisla- 
tion at page 66; Rashbehari Jana v. Addl. 
Dist. Magistrate Midnapore, (1979) 83 Cal WN 
608 at p. 620, para. 16; Krishna Chandra v. 
Union of India, AIR 1975 SC 1389 (para. 14); 
State of M. P. v. M. V. Narasimhan, AIR 
1975 SC 1835 at p. 1838 (paras. 8 & 9); U.P 
State Road Transport Corpn. v. State Fran 
sport Appellate Tribunal, AIR 1975 All 154. 
He has also produced before me:two Ordin- 
ances where similar provisions of legislation 
was made by incorporation. I am unable to 
accept the contention raised on behalf of the 
petitioner. I am unable to hold that the 1977 
Act is not a valid piece of legislation. Legis- 
lation by incorporation is now a well known 
mode of legislation. This incorporation may 
be by reference. In my opinion it is not 
necessary to set out the whole of the Act 
intended to be legislated. In the case of 
validating Act it is found that it is possible 
to legislate in such a manner. 


7-A. In the case of Krishna Chandra v. 
Union of India, (AIR 1975 SC 1389) (supra) 
the question involved was Whether a State 
law earlier declared by the Supreme Court 
to be unconstitutional could be validated or 
otherwise re-enacted by the Parliament. In 
that case the rules framed by the Bihar Gov- 
ernment under Section 15 of the Mines and 
Minerals (Regulation and Development) Act, 
1957 and the second proviso to Sec. 10 (2) 
of the Bihar Land Reforms Act, 1950 were 
challenged on various grounds. In that case 
originally the petitioners were called upon to 
pay certain amounts and royalty under the 
provisions of the Bihar Act and this was 
challenged and the case was decided in favour 
of the petitioner. It was held that the Bihar 
Legislature had no jurisdiction to enact the 
second proviso to S. 10 (2) of the Bihar Act. 
It was also held that Section 15 of the Cen- 
tral Act read with Section 2 thereof had ap- 
propriated the whole field relating to the 
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Mines and Minerals for Parliamentary legis- 
lation. The up-shot of the decision was that 
the action taken by the Bihar Government in 
modification of the terms and conditions of 
the lease which were in existence anterior to 
the rules and the levy sought to be made 
on the strength of the amended Bihar—Act 
and the rules were unsustainable. Thereupon 
the State persuaded the Parliament to re 
enact Validation Act of 1969 with a view to 
Temove the road blocks which had resulted. 
The short Act enacted by the Parliament and 
i before the Supreme Court provides 
us :— 


“2. Validation of certain Bihar State laws 
and action taken and things done connected 
therewith. 


(1) The laws specified in the Schedule shall 
be and shall be deemed always to have been; 
as valid as if the provisions contained there- 
in had been enacted by Parliament. 


(2) Notwithstanding any judgment, decree 
or order of any court, all actions taken, 
things done, rules made, notification issued 
or purported to have becn taken, done, made 
or issued and rents or royalties realised under 
any such laws shall be deemed to have been 
validly taken, done, made, issucd or realised, 
as the case may be, as if this section had 
been in force at all material times when 
such action was taken, things were done, 
rules were made, notifications were issued, or 
rents or royalties were realised, and no suit 
or other proceeding shall be maintained or 
continued in any court for the refund of 
rents or royalties realised under any such 
laws. 


(3) For the removal of doubts, it is hereby 
declared that nothing in sub-section (2) shall 
be construed as preventing any person from 
claiming refund of any rents or royalties paid 
by him in excess of the amount eve from 
him under any such Jaws.” 


8. In the schedule various Acts and Rules 
of the State Govt. which were earlier de- 
clared by the Supreme Court to be without 
legislative competency were set out. 


9. The Supreme Court pointed out that 
the dispute is not whether Parliament can 
legislate into validity of a State Act which 
is outside the State List. It was pointed out 
that if Section 2 of the impugned Act merely 
validates invalid State law by Parliament’s 
action, it was deemed to fail. It was for the 
Constitution and not the Parliament to confer 
competence on the State Legislature. In this 
connection reference was made to the fol- 
lowing observations of Supreme Court in 
Jaora Sugar Mills case (supra) :— 
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“aoa .. What Parliament | has done by 
enacting the said section is not to validate 
the invalid State Statutes, but to make a 
law concerning the cess coveréd by the said 
Statutes and to provide that the said law 
shall come into operation retrospectively. 
There is a radical difference | between the 
two positions. Where the islature wants 
to validate an earlier Act whith has been 
declared to be invalid for one reason or an- 


other, it proceeds to remove | the infirmity 
from the said Act and validates -its provi- 
sions which are free from any infirmity. 
That is not what Parliament -doné in en- 
acting the present Act. Parliament knew 
that the relevant Statutes were invalid, be- 
cause the State Legislatures did not possess 


legislative competence to enact them. Par- 
liament also knew that it wasi fully compe- 
tent to make an Act in respect of the sub- 
ject-matter covered by the said invalid State 
Statutes. Parliament, however, decided that 
rather than make elaborate and long provi- 
sions in respect.of the recovefy of the cess, 
it would be more convenient} to make’ a 
compendious provision such gs is contained 
in S. 3. The plain meaning af S. 3 is that 
the material and relevant provisions of noti- 
fications, orders and rules issted or made 
thereunder are included in Sec. 3 and shall 
be deemed to have’ been included at all 
material times in it. In othey words, what 
Section 3-provides is that by|its order and 
force, the respective cesses w be deemed 
tò have been recovered beca the provi- 
gions in relation to the recovery ofthe said 
cesses have been incorporated; in the Act 
itself. The command under which the cesses 
would be deemed to have 
would, therefore, be the command of Par- 
liament, because all the relevant sections, 
Notifications, orders and rules have been 
adopted by the Parliamentary) Statute itself.” 


10. Thereafter it was' observed that it was 
a far constitutional cry from this position to 
the other proposition where | Parliament has 
power to enact on a topic actually legislated 
within its competence but, ad an  abbrevia- 
tion of drafting, borrows into) the Statute by 
reference the words of a State Act not qua 
State Act but as a convenient shorthand, as 
against a longhand writing of all the sec- 





tions into the Central Act, such legislation 
stands or falls on Parliament’s legislative 
power vis-a-vis the subject viz., Mines and 


Minerals. It was pointed out that the dis- 
tinction between the two legal lines may 
sometimes be fine but always! is real. After 
referring to a passage in Jadra Sugar Mills 


ease, AIR 1966 SC 416, it was pointed out 
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that no Parliamentary Ommipotence to re- 
draw Legislative Lists in the 7th Schedule 
can be arrogated to confer on the State 
competence to enact on a topic where it is 
outside its` Lists. But if Parliament has 
power to legislate on a topic, it can make 
an Act on the topic by any drafting means 
including by referential legislation, In this 
connection it was further observed as fol- 
lows: . 

“The learned Soliciter-General, in the. 
course of his submissions. made it clear 
that he did not want to vindicate the levy 
by any validation of the invalidated portion 
of S, 10 of the Bihar Act. He based his 
case òn the success with which Parliament 
had legislated for itself, although adopting a 
shorthand form of incorporation referen- 
tially of a State Act and subordinate legis- 
lation given in the Schedule to the valida- 
tion Act. He also made it clear that 
R. 20 (2) had nothing to do with the Bihar 
Legislature but was the product of Parlia- 
mentary legislation by delegation in favour 
in his view, 
the Parliament legislated for itself and sta- 
tutorily adopted for itself the second pro- 
viso to S. 10 of the Bihar Act and the other- 
wise ultra vires sub-rule (2) of R. 20. If 
the re-enacting technique adopted ` for the- 
referential or incorporating legislation was 
insufficient in law, he failed. Otherwise, the 
Act and Rules referred to in the Schedule 
to the Validation Act revived and became 
operational, retroactively. There is force in’ 
the submission that taking a total view of 
the circumstances of the validation Act 
Parliament did more than simply validate 
an invalid law passed by the Bihar Legis- 
lature but did re-enact it with retrospective 
effect in its own right adding an amending 
Central Act to the statute book.” ; 


it. In my opinion this decision supports: 
what I have held. Though I am not con- 
cerned with the question of re-enacting and 
validating: of a State Act by Parliament but 
the observations made by the Supreme Court 
regarding legislation by reference is appli- | 
cable in the present case also. What has 
been done in the present case is, in the 
language of the Supreme Court, is merely 
following an abbreviated mode of drafting. 
A convenient shorthand method has been 
followed instead of a longhand -writing of 
all the. sections of the 1948 Act in the 1977, 
Act. There is no question of competence, 
of the West Bengal State Legislature. In: 
the present case the State Legislature has‘ 
adopted a mode of oni which it was! 
open for it to do. 
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12. I am also unable to accept the ċon- 
tention of Mr. Sen that to enable the Legis- 
lative Authority to legislate by reference, it 
must be by reference to an existing law, 
that is, a law valid at the- relevant time. 
No authority on such point could be plac- 
ed before me. I am unable to accept such 
contention. In my opinion, it is not neces- 
sary that to legislate by incorporation it 
must be with reference to a law valid and 
in existence at the time. As a matter of 
fact the necessity for such re-enactment 
arises out of the fact that there is no valid 
law to that effect in existence at the rele- 
vant time. The Supreme Court case refer- 


red to above, also goes against such con- 


It was a case of re-enactment by 
the Parliament by way of incorporation 
with reference to State Laws which were 
earlier declared to be ultra vires being be- 
yond the legislative competency. Accord- 


tention, 


ingly such State laws could not be described - 


as existing laws as meant by Mr. Sen. 


13, I should also point out that the .pre- 
sent Act was enacted with refrospective 
effect’ from Ist April, 1977 whereas the old 
1948 Act expired on the expiry of 3ist 
March, 1977. 


14. I shall now refer to some other cases 
and passages cited by the learned Advocates. 


45. Inthe case of Jaora Sugar Mills (P.) 
Ltd. v. State of Madhya Pradesh, AIR 1966 
SC 416 (supra), the question involved was 
the .validity of the Central Act, that is, the 
Sugarcane Cess (Validation) Act, 1961. 
What actually happened is that the State of 
Madhya Pradesh enacted the Madhya Pra- 
desh Sugarcane (Regulation of Supply and 
Purchase) Act, 1958 (hereinafter called the 
Madhya Pradesh Act). The validity of Sec- 
tion 23 of the Madhya Pradesh Act was 
challenged before the Madhya Pradesh High 
Court under Art. 226 of the Constitution of 
India. A similar provision in the U. P. 
Sugarcane Cess Act, 1956 had already been 
struck down by the Supreme Court as un- 
constitutional in Diamond Sugar Mills Ltd. 
v. State of Uttar Pradesh reported in AIR 
1961 SC 652. As a result of the decision of 
the Supreme Court in the case of Diamond 
Sugar Mills case the U. P., Sugarcane Cess 
(Validation) Act, 1961 was: passed by the 
Central Legislature on March 21, . 1961. 
Parliament thought that it was necessary to 
validate the imposition and collection of 
cesses made under the said Act, and so, 
the U. P. Sugarcane Cess (Validation) Act, 
1961 was passed. Parliament however rea- 


lised that there were several other. State Acts- 
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which suffered from the same infirmity and 


so on. September 11; 1961 the Act with 
which the Supreme Court was concerned in 


‘the Jaora Sugar Mills’ case was passed. 


This Act purports to validate the imposition 
and collection of cesses on sugarcane under 


. ten different Acts passed by the Legislatures 


of seven different States. This was chal- 
Jenged by the appellant on the ground that 
what the Act has done was to attempt to 
cure the legislative incompetence of the 
State Legislatures by validating Acts which 
were invalid on the ground of absence of 
legislative competence in the respective State 
Legislatures. It was submitted that if an 
Act is invalid not because the Legislature 
enacting the impugned Act had no legisla- 
tive competence, but because some of its 
provisions contravene the fundamental rights 
of citizens unjustifiably, it was possible to 
validate the said Act by removing the in- 
valid provisions from its scope. On this 
point the Supreme’ Court pointed out that it 
cannot be disputed that where an impugned 
Act passed by a State Legislature is invalid 
on the ground that the State Legislature did 
not have legislative competence to deal with 
the topic covered by it, then even Parlia- 
ment cannot validate such an Act, because 
the effect of such attempted validation, in 
substance would be to confer legislative 
competence ‘on the State Legislature in re- 
gard to a field or topic which, by the rele- 
vant provisions of the schedules in the 
Constitution, is outside its jurisdiction. It 
was pointed out that if it is shown that the 
impugned Act purports to do nothing more 
than validate the invalid State Statutes, then 
of course, such a validating Act would be 
outside the legislative competence of Parlia- 
ment itself. It was held that Section 3 of 
the Central Act did not purport to validate 
the invalid State Statutes. What Parliament 
had done by enacting the said section was 
not to validate the invalid State Statutes, 
but to make a law concerning the cess 
covered by the said Statutes and to provide 
that the said law shall come into operation 
retrospectively. 

16. This case supports the conclusion I 
have arrived at. In-the present case though 
we are not concerned with the question of 
legislative competence, what has been done 
in the present case is not to amend the old 
Act which has come to an end, but to re- 
enact the same. However, the mode follow- 
ed is of incorporation by reference which 
instead of setting out in longhand the whole 
of the 1948 Act, merely sets out the same 
in a shorthand form. 

Pai 
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17. In the case of Jatindra Nath Gupta 
v..Province of Bihar (ATR 1949 FC 175) 
(supra), reliance was placed on the follow- 
ing passage: 

“In my opinion this 
substance. Bihar Act V of 1949 is an 
amending Act. It is not a new Act. It pur- 
ports only to amend the Bihar Maintenance 
of Public Order Act, 1947. That Act, 
which was ‘a temporary Act, as its- duration 
was fixed for one year by the Act itself, 
came to an end when the first year expired. 
The result is that when the Bihar Amending 
Act V of 1949 was passed, | there was no 
Bibar Maintenance of Public Order Act, 
1947, in operation in the province which 
could be amended and the; notification of 
18th March, 1949, issued in the name of the 
Governor, could not improve the position.” 

18. In my opinion the facts of this case 
are. different and the 
therein do not assist the petitioner. In the 
present case we are not concerned with the 
amendment of any non-existing Act but re- 
enactment of an expired Act by way of re- 
ference. 

19. In the case of the Secy. of State v. 
Hindustan Co-operative Insurance Society 
Ltd. (ATR 1931 PC 149) (supra), the Privy 
Council was concerned with] the case where 
a statute is incorporated by! reference. In 
the second statute it was stated that the re- 
peal of the first statute does not affect the 
second. It was held that despite the death 
of parent Act it survives. e are not con- 
cerned with such a ćase here. 


20. In the case of Ram Sarup v. Munshi 
(AIR 1963 SC 553) (supra), it was similarly 
held by the Supreme Court |that where the 
provisions of an Act are incorporated by 
reference in a later Act, the! repeal of the 
earlier Act has in general nà effect upon 
the construction of the Act in which its 
provisions have been incorporated. As 
already pointed out we are | not concerned 
with this question in the pfesent case and 
this is not an authority for the proposition 
that the shorthand mode of legislation by 
incorporation cannot be Shi or that it 
must be incorporation of a so-called existing 
law. 

21. In Bouvier’s Law Dictionary, 3rd 
Edn. 1877 the definition of law was given 
as follows: = 

“The idea of law has commonly been 
analysed as composed of three elements: 
(1) a command of the sal giver, which 
command must prescribe not a single act 
merely, but a series or class of acts; (2) an 


contention has no 
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obligation imposed thereby:on the citizen; 
(3) a sanction threatened in the event of 
disobedience; Benth. Frag. on Gov.; Austin, 
Prov. Jur.; Maine, Anc. Law. Hamilton 
declared a sanction essential to the idea of 
law. Federalist, No, 15.” 

In my opinion this does not assist Mr. Sen. 

22. In the “Constitutional Law” by 
Wade & Phillips the observation relied upon 
is as follows: 

“Rules of law may be defined as ‘rules of 
civil conduct recognised by the Courts’. 
Such rules‘may be divided into two cate- 
gories : 

(a) those prescribed by legislation, and 

(b) those to be deduced from the deci- 

sions of courts of authority.” 
In my opinion this observation does not in 
any way militate against what I have held. 

23. In the case of State of Madhya Pradesh 


v. M. V. Narasimhan (AIR 1975 SC 1835) 
(supra), the Supreme Court had to deal 
with the question of incorporation of the 


provisions of a previous Act and the effect 
of the same. After consideration of various 
decisions the Supreme Court came to the 
following conclusion : 


“Where a subsequent Act incorporates the 
provisions of previous Act, then the parent 
provisions become an integral and indepen- 
dent part of the subsequent Act and totally 
unaffected by any repeal and amendment of 
the previous Act. This principle, however, 
will not apply in the following cases: 

(a) Where the subsequent Act and the 
previous Act are supplementary to each 
other. 

(b) Where two Acts are pari materia. 

(c) Where the amendment of the previous 
Act is not incorporated into the subsequent 
Act, it also renders the subsequent Act 
wholly ineffectual. 

(d) Where the amendment of the previous 
Act applies to the provisions of the subse- 
quent Act.” 


24. In my opinion this decision does not 
in any way support Mr. Sen’s contention. 


25. In the case of P. L. Mehra v. D. R. 
Khanna reported in AIR 1971 Delhi 1 (FB), 
it was held as follows: f 


“A wholly void statute may be rendered 


operative by the Legislature in any of the 
following ways: 
(1) The statute may be re-enacted after 


the vice which had led to. the declaration of 
voidness being removed from it. 

(2) The legislature may pass a validating 
Act retrospectively putting out of the way 
one of the competing statutes which enabl- 
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ed unconstitutional discrimination 
practised under it and by providing thatall 
actions should be deemed to have been 
taken and shall be continued under the 
other statute which is otherwise without 
blemish. 

(3) By constitutional amendment specif- 

cally mentioning the void statute and pro- 
tecting it against any attack on the ground 
that it violates any of the fundamental 
rights secured under Part IH of the Consti- 
tution.” 
Though this decision relates to the question 
of a wholly void statute being rendered 
operative by a competent legislative under 
certain circumstances, this does not mili- 
tate against the conclusions I have 
arrived at in this case. If an  unconstitu- 
tional and therefore void statute may be 
validly re-enacted under certain circum- 
stances, there is no reason why an expired 
statute cannot be revived by way of a fresh 
legislation by re-enactment. 


26. In the case of D. Macropolo and Co. 
v. Union of India (AIR 1972 Cal 350) 
(supra), the main question that was canvass- 
ed was whether the proposed action under 
S. 7 (2) of the Public Premises-(Eviction of 
Unauthorised Occupants) Act, 1958 was 
permissible in law. Reference was made in 
this connection to a Special Bench decision 
in the case of Rajendra Prasad Singh v. 
Union of India reported in 72 CWN _ 787: 
(AIR 1968 Cal 560), where following the 
decision of the Supreme Court in the case 
of Northern India Caterers Pvt. Ltd. v. 
State of Punjab, AIR 1967 SC 1581, it was 
held that S. 5 of the Public Premises (Evic- 
tion of Unauthorised Occupants) Act, 1958 
was violative of Art. 14 of the Constitution 
and, therefore, void. Thereafter Public 
Premises (Eviction of Unauthorised Occu- 
pants) Amendment Act, 1968 was passed 
and the relevant amendment was made by 
the insertion of S. 10-E which bars the juris- 
diction of the Court. It was submitted that 
Section 7 could. not have any independent 
existence. Reference was made in this con- 
nection to the Delhi High Court decision in 
the case of P. L. Mehra v. D. R. Khanna, 
AIR 1971 Delhi 1 (FB). It was held that Sec- 
tion’ 10-E of the Amendment Act was in- 
effective and remained void. It was further 
held that S. 7 of the said Act suffers from 
the same infirmity as S. 5: It.was accord- 
ingly held that S$. 7 (2) of the Act before 
the Amendment Act, 1968 was void. Ac- 
cordingly it was a nullity ab initio. It was 
held that the doctrine of eclipse has no ap- 
plication to post-Constitution laws infringing 
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the fundamental rights as they would be 
void ab initio to the extent of their contra- 
vention of the fundamental rights. Accord- 
ingly it was held that S. 4 of the Amendment 
Act of 1968 cannot make S. 7 (2) of the 
principal Act valid. In my opinion, in the 
present case we are concerned with some- 
thing different. We are not concerned with 
question of validity of a law which is a 
nullity ab initio. We are only concerned 
with a re-enactment with reference to a 
temporary Act which has died a natural 
death. 


27. In the case of New Central Jute 
Mills Co, Ltd. v, Asstt. Collector of Central 
Excise, Allahabad (AIR 1971 SC 457) 
(supra), one of the contentions raised was 
that Sea Customs Act, 1878 having been 
Tepealed it was not open to the Central Gov- 
ernment under S. 12 of the Act to apply 
Section 105 (1) of the Customs Act, 1962 
to the Act and the notification dated may 
4, 1963 by which this was done was illegal 
and ultra vires. This has no relevance to 
the present case. 


28. In the case of Rashbehari Jana v. 
Addl. District Magistrate, Midnapore report- 
ed in (1979) 83 Cal WN 608, it was held 
that the West Bengal Land (Requisition and 
Acquisition) Act, 1948 as amended by the 
West Bengal (Requisition and Acquisition) 
Re-enacting Ordinance, 1977 was effective 
from April 1, 1977. 


29. There is also no merit in the conten- 
tion of Mr. Bose that the Act is absurd or 
vague. What is enacted is not vague. It is 
a case of re-enactment; a case of legislation 
by reference to the 1948 Act following a 
shorthand method. Therefore what is being 
enacted can be easily determined and there! 
is No vagueness. The cases cited in this’ 
connection are, in my opinion, of no assis- 
tance to Mr. Bose. , 


30. In my opinion, there is no question 
of any natural justice in this case. It is 
true that the preamble of the 1948 Act has 


-not been specifically incorporated in the 1977 


Act but when the question of interpretation 
of the Act arises, the Court is entitled to 
take into consideration various matters. 
This is a question of re-enactment by way 
of incorporation and the Court is entitled 
to look into the. facts and circumstances 
under which the re-enactment was made and 
to ascertain the true scope of the re-enact- 
ment. In this connection it is open to the 
court to look into the preamble of the 1948 
Act also. 
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For the aforesaid reason I reject the 


contentions raised in support of this Rule. 


Accordingly I dismiss this 

discharge the Rule. All int 

vacated. There will be no 

costs. 

. 32. Status quo for a perio 

from the date. 
Applica 
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(A) Evidence Act (1 of 1872), S. 35 — 


Record of rights Conflict 
C. S. Khatian and R. S. Kha 
subsequently — Entry in -R, 


in entries in 
an prepared 
. Khatian be- 


ing later has to be presumed to be correct — 


Finding by lower Courts that 


correctness of 





entry in C. S. Khatian could not be rebutted 


is ac perverse finding and hen 
in second appeal, AIR 1940 
1963 SC 361 and AIR 1978 
on. 


‘(B) Hindu Succession Act 
S. 14 (1) — Applicability — 
interest of a limited owner i 
Interest ripening into that of 
commencement of the Act — 


unsustainable 
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556, Relied 
(Para 7) 

0 of 1956), 
emale having 
property — 
owner on 


Property gift- 


ed after commencement of Act by female 


to her daughter — Transferee 
acquires valid tile. AIR 195 
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that the disputed property be 


onged to one 


Dwarika Nath Roy, whose name was pro- 


perly recorded in the C. S. 
possessed the property all alon 
the 19th May, 1934, 
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Khatian. He 
g and died on 


leaving his widow 
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Jabnabi, pro forma defendant No. 3, and his 
mother, Mahamaya alias Parbati. Jahnabi in- 
herited that property as Dwarika’s sole heir. 
She and Parbati lived on the homestead left 
by Dwarika. Then Jahnabi went away else- 
where and Mahamaya alias Parbati ‘alone 
managed the property. The latter breathed 
her last five years before the filing of the 
suit. By a registered kobala executed on the 
9th Nov., 1962, Jahnabi sold the suit land 
to the plaintiffs. But the principal defen-. 
dants Nos, 1 and 2 did not allow them to 
take possession of the property on the. asser- 
tion that they had purchased the same from 
Lakshmibala, who had acquired the same 
from her mother, Parbati, on the footing of 
a deed of gift. The land was erroneously 
recorded in Mahamaya’s name in the R. S. 
Khatian. The suit is for a permanent and 
mandatory injunction and also for recovery 
of khas possession on the declaration of the 
plaintiffs title thereto. 

2. Defendants Nos. 1 and 2 filed a written 
statement denying the plaintiff’s allegations. 
It has been alleged, inter alia, that the dis- 
puted property belonged to Dwarika’s father, 
Kedar Nath, who left his house in 1930 as 
a mendicant, So in the C. S. Khatian, the 
name of Kedar Nath and of his son, 
Dwarika, was also recorded. Dwarika had 
no title or possession. After Kedar Nath 
left his house, his wife Mahamaya possessed 
the- property as Kedar Nath’s heir. She had — 
her name mutated in the landlord’s ‘sherista’. 
She gifted her property to her daughter, 
Lakshmibala, by a registered document on 
the 9th March, 1959. The latter in her turn 
transferred it to them. 

3. The learned Munsif believed the plain- 
tiffs version and decreed the suit. Defen- 
dants went up on appeal and lost the same. 
Hence -this second appeal. 

4. It has been contended on behalf of the 
appellants that in paragraph 7 of the 
plaint there is a clear averment that the suit 
land has been erroneously recorded in 
Mahamaya’s name in the R. S, Khatian. 
But there is no prayer that there should be 
declaration that such entry is wrong. Kedar 
Nath left the world in 1930. The C. S. 
Khatian was finally published in 1932, when 
his son Dwarika was 12 years old. They 
were governed by the Dayabhaga School of 
Hindu Law. The period of 7 years envis- 
aged by the provisions of Section 108 of the 
Indian Evidence Act was not considered by 
the courts below. . In view of the entry in 
the R. S. Khatian, the entry in the C.S. 
Khatian will have no value. The plaintiffs 
could not prove that the property belonged 
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to Dwarika. The mere entry in the C. S. 
Khatian in Dwarika’s name will not confer 
any title on the plaintiffs because the sale in 
their favour was made in 1962, whereas 
Mahamaya gifted the suit land to her 
daughter, Lakshmibala, as far back as 1959. 


5. -The learned Advocate appearing on 
behalf of the plaintiff-respondents has con- 
tended that the fate of the appeal is conclud- 
ed by the findings of fact arrived at by the 
learned Subordinate Judge. That court has 
held that the defendants could not rebut 
the presumption of correctness of the entry 
in the C. S. Khatian and could not prove 
that the property belonged to Kedar: Nath. 
After that finding, the appellants ‘cannot Te- 
agitate that point in second appeal. Both 
the Courts disbelieved the evidence of the 
defendants and hence this Court should hold 

that Dwarika and not Kedar Nath was ‘the 
owner of the disputed land. 


6. There is a clear averment in para- 
graph 7 of the plaint that the entry in the 
R. S. Khatian regarding the suit land in 
Mahamaya’s name is erroneous. Neither the 
learned Munsif nor the learned Subordinate 
Judge considered this important aspect of the 
case. In the case of Shankarrao v. Sambhu 
Wallad, reported in 45 Cal WN 57: (AIR 
1940 PC 192), Sir George Rankin stated that 
where in coming to a finding of fact, the 
first appellate court has given.no effect what- 
soever to the statutory presumption contain- 
ed in S. 135-J of the Bombay Land Revenue 
Code of 1879 (corresponding to the presump- 
tion under S. 103-B of the Bengal Tenancy 
Act), the finding is not 
High Court in second appeal. 

7. In the case of Durga Singh v. Tholu, 
reported in AIR 1963 SC 361 at p. 364, 
Mudholkar, J. has stated that when there 
is a conflict between the entries in the C. S. 
Khatian and the new record of rights, the 
recent one will be presumed to be correct 
This case was followed in the case of Hrishi- 
kesh v. State of West Bengal, reported in 
AIR 1978 Cal 556. Hence the courts below 
-jarrived at an erroneous finding that the 
defendants could not rebut the presumption 
of the correctness ‘of the entry in the C. S 
Khatian. In view of the entry in the R. S. 
Khatian, the defendants had no business to 
show that the entry in the C. S. Khatian 
was incorrect. The approach of the courts 
below is wrong. Hence the perverse findings 
arrived at on the basis of such wrong angle 
cannot be sustained in second appeal. 

8. Sir John Beaumont in the well-known 
case reported in AIR 1946 PC 59 at p. 61 
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binding upon the ` 
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‘has stated that in a suit for title the plain- 


tiff is to succeed on the basis of his own 
case and not on the weakness of the defen- 
dant’s version. 
been made by the Supreme Court in M. M. B. 
Catholicos v. M. P. Athanasius, AIR 1954 
SC 526 at p. 538. The learned Advocate ap- 
pearing on behalf of the plaintiff-respondents 
has contended that in 1932, when the C. S. 
Khatian was finally published, Dwarika was 
aged 12 years. There is no denial that they 
were governed. by the Dayabhaga School of 
Hindu Law. So there is no doubt that 
Kedar, not Dwarika. was the owner, The 
Courts below overlooked the provisions of 
Section 108 of the Indian Evidence Act, 
which enjoin that if a person is not heard of 
for a period of 7 years, then the presump- 
tion of death can arise. In the case’ of 
Molla ‘Cassin v. Moolla Abdul in (1906) 10 
Cal WN 33 (PC), the Judicial Committee has 
stated that the provisions of Ss. 107 and 108 
of the Indian Evidence Act supersede the 
rules of Hindu Law, which require 12 years’ 
absence before the presumption of death of 
a person, of whom nothing has been heard 
during that period, can be made. Since the 
plaintiffs tried to establish their title to the 
property and recover khas possession, it was 
incumbent on them to prove that Dwarika 
was the actual owner of the property and it 
was not the duty of the defendants to estab- 
lish the same. Since the plaintiffs failed to 
establish by-clear and cogent evidence that 
Dwarika was the actual owner of the dis- 
puted land, it must be held that the plain- 
tiffs acquired no title thereto on the footing 
of their purchase. 

9. The entry in the R. S. Khatian was not 
touched upon by the courts below. There is 
no cogent evidence to show that such entry 
is erroneous. So that entry shall be presum- 
ed to be correct since it has not been shown 
to be wrong by the plaintiffs by clear and 
cogent evidence. In the case of Pankajini v. 
Sudhir in 60 Cal WN 793:(AIR 1956 Cal 
669) it has been stated that the entry in the 
record of rights may at the most be relevant 
as some evidence of title and may raise a 
presumption of title by virtue of S. 103-B (5) 
of the B. T. Act. Parbati was recorded as 
the person in possession of the disputed pro- 
perty when the R. S. Khatian was finally 
published. Before her, Kedar owned it and 
she had the interest of a limited owner, and 
I hold accordingly. 

10. Section 14 (1) of the Hindu Succes- 
sion Act uses the word “possessed” in a 
broad sense, K. Swami in AIR 1959 SC 577. 
Section 14 (1) is large in its amplitude and 


The same observation has - 
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covers every kind of acquisition of property 


of a Hindu female. The sweep is very 
broad, V. Tulasumma, AJR 1977 SC 1944. 
According to the provisions of S. 14 (1) of 


the Act, such interest ripened into that of a 
full owner after those provisions came into 
force with effect from the 17th June, 1956. 
The transfer was made by |her to her 
daughter Lakshmibala on the! 9th March, 
1959. She was thus a full owner of the 
property. Hence the defendants acquired 
title to the property on the basis of their 
purchase from Lakshmibala, and I hold ac- 
cordingly. 

11. The appeal is allowed. The judgment 
and decree appealed against be) hereby set 
aside and the suit dismissed. 


42. There will be no order as to costs. 
Appeal allowed. 


AIR 1981 CALCUTTA 76 
DIPAK KUMAR SEN, J. 


Dolphin Laboratories Pvt. Ltd., Plaintiff 
v. Kaptab Pharmaceuticals, Defendant. 


Suit No. 174 of 1980, D/- 26-11-1980. 


Trade and Merchandise Marks Act (43 of 
1958), Ss. 120, 27 (2) — Groundless threats 
of legal proceedings by defendant — Plain- 
tiff and defendant manufacturing identical 
drug with similar trade mark — Defendant 
intending to file suit alleging passing off — 
Defendant cannot be restrained under Sec- 
fion 120 — Effect of S. 27 (2). 

The plaintiff, manufacturer of, drug had 
applied for registration of mank of drug 
long before the defendant who |applicd for 
registration of identical drug with similar 
trade mark. The plaintiff was| threatened 
with legal proceeding by ‘defendant on his 
continuance of sale of drug under the mark. 
The defendant intended to file suit for pass- 
ing off. The plaintiff filed suit for injune- 
tion restraining the defendant from continu- 
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ance of threats by filing suit for 

Held that the defendant could 
strained from instituting suit fori 
in the court. 


passing off. 
not be re- 
passing off 

(Para 20) 


While restraining a person ave making 


unjustified threats it is not open 
to restrain him from taking the 


o the court 
matter to a 


Court of Law and from agitating his rights 


there. 

Section 120 is not intended to 
person from instituting a suit all 
ing off. Section 27 (2) clearly 
right of a person to file a suit for 
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irrespective of any other provision in the Act. 
(Paras 17 to 20) 

ORDER :— The item in dispute in this 
suit is a drug known as ‘Amoxycilin Tri- 
hydrate’ hereinafter referred to as the said 
drug. The plaintiff, a private limited com- 
pany, has its registered office in Calcutta 
and carries on the business of manufacture 
and sale of medicines and pharmaceutical 
products. The plaintiffs case is that it 
decided to manufacture medicines from the 
said drug and on the 13th Feb., 1976 applied 
to the Drugs Controller, Government of 
India for necessary permission, Pursuant to 
directions of the said authority, the plaintiff 
arranged for clinical trial of the said drug in 
India in 1976. The trial was successful. The 
plaintiff thereafter invented the name ‘Amotid’ 
for the medicine it intended to manufacture 


‘from the said drug and applied for regisira- 


tion of the name to the Trade Mark Auth- 
orities on the 23rd Dec., 1978. This applica- 
tion is pending. Subsequent thereto, on the 
4th Jan., 1979 the Drug Controller, Govern- 
ment of India approved manufacture of 
medicines from the said drug in India and 
on the lith Jan., 1979 granted permission to 


the plaintiff to manufacture medicines from 
the said drug. . 
2. Thereafter, on the 25th Jan., 1979, 


the plaintiff applied to the Bureau of Indus- 
trial Costs and Prices, Government of India 
for approval of prices of medicines to be 
manufactured from the said drug under the . 
Drugs (Prices and Control) Order 1970. 
The plaintiff also applied to the Directorate 
of Drugs Control, Government of West Ben- 
gal for permission to manufacture medicine 
from the said drugs on the 31st Jan., 1979. 
Such permission was granted to the plaintiff 
on the 8th March, 1979. On the 29th 
March, 1979 the plaintiff informed the Drugs 
Controller, West Bengal that the said medi- 
cine was to be sold under the trade mark 
‘Amotid’. This proposal was accepted by 
the Drug Directorate of West Bengal on the 
23rd July, 1979. 


3. Thereafter on the 12th Sep., 1979 
prices of the medicines to be prepared from ' 
the said drug as proposed by the plaintiff 
were approved by the Bureau of Industrial 
Costs and Prices and in Nov., 1979 the plain- 
tiff started manufacturing medicine under 
the name “Amotid” for commercial purposes 
and proceeded to advertise the product. The 
plaintiff commenced sales of the said medi- 
cines in open market all over India on and 
from the 4th Feb., 1980 excepting the 
States of Jammu and Kashmir, Himachal 
Pradesh, Gujarat and Madhya Pradesh. 
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4. The defendant is a partnership firm 


also carrying on the business of manufacture . 


and sale of medicine and pharmaceutical 
products. It is the case of the , defendant 
that it intended to use the drug Amoxycilin 
for manufacture of medicine and also 
coined and invented the trade mark 
‘Amotid’. for its proposed products. -The 
defendant applied to the Director, Drugs 
Control Administration, Gujarat State, 
Ahmedabad for permission to manufacture 
medicines under the mark ‘Amotid’ and on 
the 3rd November 1978 obtained such permis- 
sion, The defendant also applied to the 
’ Drugs Controller, Government of India for 
permission to manufacture medicines out of 
the said drug and obtained such permission on 
the 15th February 1979. On the same date 
the defendant was granted permission to im- 
port the said drug. On the 12th April, 1979- 
the defendant obtained from the Director, 
Drugs Control Administration, Gujarat. per- 
mission to manufacture out of the said drug 
medicine under the mark ‘Amotid’ and start- 
ed such manufacture on and from the 2Ist 
Tune 1979. It is the defendant’s case that it 
sells its products in Gujarat, Madhya Pradesh 
and Rajasthan. 


5. This suit was instituted after a letter 
dated the 19th February 1980 was written on 
behalf of the defendant to the plaintiff alleg- 
ing that since June 1979 the defendant had 
been: selling medicines under the trade mark 
‘Amotid’ which ‘was invented by the defen- 
dant in 1978. It wag further alleged that the 
plaintiff was selling products wrongfully under 
a trade mark identical and/or similar to the 
mark used by the defendant and that the acts 
of the plaintiff amounted to passing off. The 
plaintiff was called upon to discontinue the 
sale of its products under the said trade mark 
and withdraw the same failing which the 
plaintiff was threatened with legal proceed- 
ings. 

6. The plaintiff instituted this suit on the 
3rd March 1980 with leave under Cl. 12 of 
the Letters Patent under Section 120 of the. 
Trade and Merchandise Marks Act, 1958 
hereinafter referred to as the Act claiming, 
inter alia, a declaration that the plaintiff was 
entitled to use the said trade mark ‘Amotid’ 
in respect of its products, a further declara- 


tion that the said letter dated the 19th Feb., 


1980 contained a threat of legal proceeding 
which was unjustified, a perpetual injunction 
restraining the defendant, its servants and 
agents from interfering with the plaintiff's 


use of the said trade mark and/or in any way — 


carrying on or- continuing the groundless 
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threat contained in the said letter or from 


making similar threats. 
7. The plaintiff ` also moved 


Kaptab ‘Pharmaceuticals 


the present 


_ application in the suit praying inter alia, for 


an interim injunction as follows: 

“An injunction do issue restraining the de- 
fendant and/or its servants and/or agents 
and/or assigns from in any way interfering - 
with your petitioner’s use of the said mark 
and/or trade mark and/or trade name Amotid 
and/or from in any way carrying out or 
giving any effect whatsoever to the threats 
or any of the (sic) contained in the said cir- 
cular, and/or a letter dated 19th February 
1980 being annexure ‘A’ hereto, or any like 
or similar threat by any action or in any 
manner and/or from giving any and/or - any 
further effect to the said circular and/or letter 
dated 19th February, 1980 being Annexure ‘A’ 
(19) hereto in any manner whatsoever until 
disposal of the suit.” 

On the 3rd March 1980 an ad interim order 
was passed in terms of the said prayer. 

8. An affidavit affirmed by one Kantilal 
Lallbhai Patel affirmed on the 6th May 1980 
has been filed on behalf of the defendant in 
opposition to this application and one affi- 
davit of Shantilal Hirachand Buaria has been 
filed on behalf of the plaintiff in reply there». 
to. 

5. At this stage it may be convenient to 
refer to the relevant provisions of me oek 

“Section 27. 

(1) No person shall be entitled to institute 
proceeding to prevent, or to recover damages 
for infringement of an unregistered trade 
mark. . 
(2) Nothing in this Act shall be deemed 
to affect rights of action against any persoo 
for passing off goods as the goods of another 
person or the remedies in respect thereof. 
Section 105. No suit— 

(a) for the infringement of a registered 
trade mark; or . 

(b) relating to any right in a registered 
trade mark; or 

(c) for passing off arising out of the use by 
the defendant of any trade mark which is 
identical with or deceptively similar to the 
plaintiff's trade mark, whether registered or 
unregistered; 


` shall be instituted in any court inferior to a 


District Court having jurisdiction to try the 
suit.” 

“Section 106 (1). The relief which a court 
may grant in any suit for infringement or for 
passing off referred to in Section 105 includes 
an injunction (subject to such terms, if any, 
as the court thinks fit) and at the option of 
the plaintiff, either damages or an account 
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of profits, together with. or without] any order 
for the delivery of the infringing labels and 
marks for destruction or erasure.” 

“Section 120. (1) Where a person] by means 
‘of circulars advertisements or | otherwise, 
threatens a person with an action or pro- 
ceeding or infringement of a trade mark 
. which is registered, or alleged by the first- 

mentioned person to be regis or with 
some other like proceeding, ‘tpn ag- 
grieved may, whether the person making the 
threats is or is not the registered! proprietor 
or the registered user of the trade marks, 
bring a suit against the first mentioned per- 
son and may obtain a declaration to the 
effect that the threats are injustifiable. and an 
injunction against the continuance of the 
threats, and may recover such damages 
(if any) as he has. sustained, unless the first- 
mentioned person satisfies the court that the 
trade mark if registered and that the acts: in 
respect of which the proceedings were threat- 
ened constitute, or, if done, would constitute, 
an infringement of the trade mark. 

(2)'The last preceding sub-section does not 
apply if the registered proprietor of the 
trade mark, or a registered user] acting in 
pursuance of sub-section (1) of: Section 51, 
with due diligence commences and prose- 
cutes an action against the person] threatened 
for infringement of the trade mark” 

10. Learned counsel cited and; relied on 
the aforesaid sections from the Bar in sup- 
port of their respective contentio It was 
contended on behalf of the plaintiff, inter 
alia, ‘that the plaintiff had put on record its 
claim to the mark ‘Amotid’ earlier than the 
deferidant and that it had explored the pos- 
sibility of use of the said drug long before 
the defendant. Only because the plaintiff 
was a large scale manufacturing unit it had 
to obtain the approval: of the authorities for 
fixing the price of its products and therefore 
its products were marketed later| than those 
of the defendant. The defendant was a 
small scale manufacturing unit | which has 
come into existence only recently and its 
sales were confined to limited ar It was 
further: contended that the plaintif had ap- 
plied for registration of mark ‘Amotid’ long 
before the defendant and that the} application 
was pending before the Registrar) of Trade 
Marks. It was contended that in the facts 
and circumstances there could be no ques- 
tion.of passing off by the plaintiff and that 
the defendant’s threats of proceedings inter 
alia.. contained in the letter dated the 19th 
February 1980 were prima facie groundless 
within the meaning of Section 120 of the 
Act. ` 
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11. Learned Counsel submitted further 
that in the instant case the defendant has 


threatened the plaintiffs with actions or pro- 
ceedings. which were proceedings in the 
nature of infringement of a trade mark. -The 
plaintiff aggrieved thereby has filed this suit 
for reliefs provided in Section 120 of the 
Act. The plaintiff is entitled to an interim 
injunction restraining the continuance of the 
threats pending the hearing of the suit. If in 
continuance of such threats the defendant in- 
tended to file any proceedings including a 
suit for passing off, the latter should also be 
restrained at this stage for implementing its 
threats in that manner. Otherwise the reliefs 
provided by. the section and the claims in 
the suit would become nugatory. 

12. Learned counsel submitted that the 
scheme of the Act and in particular: Chap. XI 
thereof indicated that proceedings for in- 
fringement of a trade mark and proceedings 
against passing off have .always been treated 


_as like proceedings. Both in Sections 105 


and 106 of the Act the said two types of 
suits are considered together. 


13. Learned Counsel sought to interpret 
Section 27 of the Act and submitted that the 
two sub-sections of thé section must be read 
together and this would show that Section 27 
did not override the right of a person to 
proceed under Section 120 of the Act. 

14. Learned Counsel for the defendant | 
contended on the other hand that in the in- 
stant case Section 120 had little relevance in- 


- asmuch as the scheme of Act and the said 


section indicated that reliefs provided there- 
in related to cases where only a question of 
infringement of a registered trade mark was 
involved. He submitted that it was common. 
case that the trade mark in dispute had not, 
been registered in favour of any one as yet 
and that the matter was pending before the 
Registrar of Trade Marks. It was also the 
admitted case that the defendant had come 
into the market first with the product with 
the mark in dispute and therefore it could 
not be said that the threat, if any, from the . 
defendant was entirely groundless. He sub- 
mitted that under sub-section (2) of Sec. 27 
of the Act the right of a person to file a 
suit for passing off could not be taken away 
and the expression “nothing in the Act” in- 


cluded Section 120. 


15. No reported -decision on the said sec- 
tion could be cited from the Bar and the 
matter appeared to’ be one of first impres- - 
sion. 

16. In the facts and circumstances and on 
the records before me it-appears prima facie 
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that the plaintiff first conceived the idea of. 
exploring the said drug in the market and 
took necessary steps in introducing the drug 
in India and prima facie put its claim to the 
name or mark ‘Amotid’ first. But the fact 
remains that the defendant also proceeded to 
exploit the drug though at a later stage. By 
virtue of circumstances the defendant was 
able to come to the market first with pro- 
ducts of the drug in the same name or mark. 
The plaintiff's application for registration of 
the mark was filed before that of the defen- 
dant. Both the applications are pending. 

17. It further appears to me that by the 
letter dated the 19th February, 1980 the de- 
fendant undoubtedly has issued a threat to 
the plaintiff. Learned Counsel for the defen- 
dant clearly submitted that the defendant in- 
tended to file a suit against the plaintiff for 
passing off. I am of the view that a suit for 
[passing off may be deemed to be a proceed- 
ing similar in nature to a proceeding in res- 
pect of the infringement of a trade mark 
within the meaning of Section 120 of the 
Act. Therefore it cannot be held that the 
present suit is not maintainable. 

18. But the real controversy in this ap- 
plication is whether the plaintiff in its suit 
under Section 120 of the Act is entitled to 
restrain the defendant from filing a suit com- 
plaining passing off. The section itself do 
not provide that a person against whom a 
suit has been filed thereunder can be re- 
strained from filing any other suit in his 
favour. Had the defendant filed a suit for 
passing off without any notice to the plain~« 
tiff I am not sure whether the plaintiff could 
have proceeded under Section 120 of the Act 
to restrain the defendant from proceeding 
with the said suit. It also appears to me that 
sub-section (2) of Section 27 of the Act 
clearly and in no uncertain terms upholds 
the right of a person to file a suit for passing 
off irrespective of any other provision in the 
Act, 

19. I am unable to accept the contention 
of the plaintiff that while restraining a person 
from making unjustified threats it is also open 
to the Court to restrain him from taking the 
matter to a Court of Law and from agitating 
his rights there. The right to institute a suit 
is an important and vital right and it is 
settled law that unless there is an express 
statutory bar the right of a person to in- 
stitute a suit should not normally be inter« 
fered with. If the contentions of the plain- 
tiff are accepted then the Court is called upon 
to pass an order restraining the defendant 
from instituting a suit’ This order cannot 
- {be made directly in terms of Section 120. 
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20.. It appeared -to me that Section 120 
of the Act is intended to give relief in cases 
where irresponsible and unjustificd threats are 
made and publicised in order: to injure. an- 
other person’s trade. In such cases the per- 
son threatened would be entitled to come to 
Court and have it adjudicated that such 
threats are groundless. But the said section 
in my view is not intended to prevent a per- 
son from instituting a suit alleging passing 
off. 


21. For the reasons above the plaintiff 
will only be entitled to an order in this ap- 
plication to the extent as follows :— The de- 
fendant will be restrained by an interim 
order of injunction from further threatening 
the plaintiff for the Jatter’s user of the trade 
mark in dispute and from publishing circu- 
lars or advertisement holding out such 
threats. I, however, make it clear that the 
defendant will be entitled to file a suit if it is 
so advised in an appropriate forum alleging 
passing off and agitate its claim there. I also 
make it clear that this order is without pre- 
judice to the rights and contentions of the 
parties and the plaintiff if so advised would 
be at liberty to apply for having the suit of 
the defendant, if any, stayed or take any 
other steps in such suit on the ground as it 


may be advised. 


22. Costs, costs in the suit. 


23. On an application made on behalf of 
the plaintiff, the operation of this order- is 
for a fortnight. 


Order accordingly. 


AIR 1981 CALCUTTA 79 
ARUN KUMAR JANAH, J. 


Smt. Swaranalatika Sarkar, Petitioner v. 
Smt. Prativa Rani Sarkar, Opposite Party. 


Civil Rule No. 2157 of 1977, D/- 28-7-1980. 


Specific Relief Act (47 of 1963), S. 22 (2), 
Proviso — Application for amendment of- 
plaint — Application filed after disposal of 
first case of execution —- Maintainability. 


In the instant case the execution petition 
which was originally filed for execution of a 
decree for specific performance of contract 
of sale and the execution case which was 
started on the basis thereof had been disposed 
of on full satisfaction of the decree by ex- 
ecution of the deed (kobala) through court. 
After the disposal of the first execution case 
the party filed a second application for ex- 
ecution for delivery of possession but the 
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Swaranalatika y. Prativa Rani 


prayer for delivery of possession was neither 
in the plaint nor included in the decree. The 


party wanted to include the 
plaint, and for that applicatian 
ment of plaint was filed. - 


rayer in the 
for amend- 


_ Held, the application to amend the plaint 
could not be allowed as the ẹxecution peti- 


tion was not pending before th 
had been disposed of on full 
decree. 
Delhi 56, Distinguished 
Cases Referred : 

AIR 1976 Delhi 56- 
AIR 1953- Cal 676 


e court but it 
satisfaction of 


AIR 1953 Cal 676 and AIR 1976 


(Para 7) 


Chronological Paras: 


5 
6 


Sudhis Das Gupta and Tapash Kr. Mu- 


kherjee, for Petitioner; Tarun 
P. K. Bhowmick, for Opposite 


. ORDER :-— This Rule is d 





Chatterjee and 
Party. 


ected against 


Order No. 24 dated May 28, 1977 and Order 
No. 25 dated May 31, 1977 passed in Title 
Execution Case No. 9 of 1976 by the Munsif, 
Second Court, Bankura allowing an applica- 
tion for amendment of the plaint filed by the 


opposite party. 
case are as follows: 
‘The opposite party institued 


The facts re ating to this 


a suit against 


the petitioner for specific Eno of a 


contract for sale dated July 


3, 1966. But 


she made no prayer for recovery of posses- 


sion for the said property. Th 
on October 2, 1966 and it w 
the trial court on February 29, 


peal the lower appellate Court 


suit was filed 
dismissed by 
1968. On ap- 

decreed the 


to this Court 


suit on March 12, 1970. aine the peti- 


tioner preferred a second appea 
‘which was dismissed under O. 


41, R. 11 of 


the C. P. Code on February 4, 1972. The 


petitioner filed an application 
appeal to the Supreme Court 
was rejected on September 

petitioner filed an applicatio 


for leave to 
and the. same 
, 1973. . The 

for special 


leave before the Supreme Court and it was 


*-_ dismissed by the Supreme can 


“1974: After the appeal was 


the decree into execution in 


on: Sept. 11, 
lowed by the 


itle Execution 
obala was ex- 


lower appellate Court the. nile party put 


Case No. 40 of 1971 and’ the 
ecuted and registered throu 
July 29, 1972 and the execu 


disposed of on full satisfaction. 


h court on 
jon case was 
Thercafter 


the opposite party filed a fresh execution 


case, namely Title Execution 


ase No. 9 of 


1976 for delivery of possession of the suit 


property. The. petitioner filed 
under Section 47 of the Code 
cedure stating that the petition 


an objection 
of Civil Pro- 
er not having 


asked. for delivery of possession-in the suit 


which had been filed by her, 
direction in the decree for d 


there was. no 


livery of pos- 
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session, Thereafter the opposite party filed 
an application for amendment of the plaint 
on April 2, 1977 seeking to add a prayer for. 
delivery of possession of the suit property. 
This application was allowed by the execut- 
ing court on condition of payment of certain 
costs and the costs having been deposited by 
the opposite party,.the prayer for amendment 
was finally allowed by the second order 
which has been challenged in this Rule. - 

2: Mr. Das Gupta, learned Advocate ap- 
pearing in support of the Rule, has contend- 
ed that under Section 22 of the Specific Re- 
lief Act, 1963 the court is precluded - from 
granting any relief for possession in a suit 
for specific performance of contract unless 
such relief has been specifically prayed for. 
He has contended that the opposite party 
not having prayed for any relief by way of 
delivery of possession, the court did not- 
grant her that relief and it is not open to 
the opposite party to pray for such relief . 
by way of amendment of the plaint at the 
execution stage and that too by way of an 
application for second execution. when the 
first execution case had already been disposed 
of on full satisfaétion of the decree which 
was passed in the suit. The second conten- 
tion urged by Mr. Das Gupta is that in the 
present case the decree was passed by the 
lower appellate court and it was only for that 
court to make an order for amendment of 
the plaint, if at all, and in the present case 
the executing, court being the same as the 
trial court, it was not open to that court to 
grant the prayer of the opposite party for 
amendment of the plaint. 

3. Mr. Chatterjee, learned Advocate for. 
the opposite party, points out that the pro- 
viso to Section 22 of the Specific Relief Act 
provides that “the Court shall, at any stage 
of the proceeding allow him to amend the 
plaint” and therefore the court was perfectly 
justified in the present case in granting the 
opposite party’s prayer. for amendment of the 
plaint. ; 

4. Mr. Das Gupta on the other hand has 
contended that the meaning of the expression 


“at any stage of the proceeding’ obviously 


refers to pending proceedings. But as there 
was no pending proceeding in the present 
case, the prayer for amendment could not 
have been allowed. -He- has referred to 
Stroud’s Judicial Dictionary, 4th Edition, 
Vol V, page 2604 where the word ‘stage’ has 
been defined to -mean “where a court, judge, 
or arbitrator has the power, for example, to 
amend, strike out, refer, stage a-case; etc. ‘at 
any stage of the proceeding’, the power ap- 
plies so long as anything remains to be done 


. ne 
“1981 
to complete the judgment or award, for ex- 
ample, assessment of damages after judgment 
determining the liability. But where the pro- 
ceedings are complete, for example, when the 


award has been made in an arbitration, the 
power is gone.” 


5. On this question Mr. Chatterjee relied 
upon the decision in Ex-Servicemen Enter- 


prises (P.) Ltd. v. Sumey Singh reported in | 


AFR 1976 Delhi 56. This decision was also 
relied upon by the learned Munsif in passing 
the orders which have been challenged in this 
Rule. But it is to be noticed that in that 


case the “execution case had not yet been. 


started and there was no question of merger 
„Of the decree of the trial court with the de- 
Péeree of the lower appellate court as is’ the 
ease here. Mr. Das Gupta has ccntended 
“that affer a judgment has been delivered and 
a decree has been signed, those can be altered 


only under the provisions of Order 20. Rule 3 . 


of the Code of Civil: Procedure’ which pro- 
vides that the judgment once signed shall not 
afterwards be altered or added to save as 
provided by Section 152 or on review. In 
the present case there was no question of ap- 
plication of Section 152 or review and there- 
fore it was not open to the court to alter the 
judgment. 

6. Mr. Chatterjee has contended on behalf 
of the opposite party that the court below 
was justified in allowing the amendment on 
the authority of the decision in Manindranath 


Biswas v. Radhashyam Biswas reported in. 


AIR 1953 Cal 676.. He has submitted that 
the court has inherent power to allow amend- 
ment of the execution petition. 


7. In that case there was a valid execu- 
tion ‘petition pending before the executing 
court and in the. circumstances of the case it 
was held that the court: had jurisdiction to 
allow amendment of the execution petition. 
But that is not the case here. r 
ecution petition which was originally filed 
and the execution case which was started on 
the basis thereof, namely Title Execution 
Case No. 40 of 1971 had been disposed of on 
full satisfaction of the decree by execution 
of the kobala through court:on July 29, 
1972. After the disposal of the first execu- 
tion case as aforesaid, the opposite party 


filed a second application for. execution on - 


August 12, 1976 for delivery of possession. 
The prayer for delivery. of possession- was 
not included in the suit and consequently no 
such relief was granted in the decree. The 
opposite party wanted to include such a 
prayer in the plaint so that she. could obtain 
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Hazi Rustam Ali v. Emamnuddin Khan 


Here the ex- ` 


an et 
f Ei 
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such a relief in the decree and for that pur- 
pose she filed an application for amendment 
of the plaint. The position that emerges 
from the authority cited by the parties is that 
such an application- cannot be allowed for 
enabling the plaintiff-opposite party to ob- 
tain. the relief which she is now asking for. 
In that view of the matter, it must be held 
that the court below was not right in pass- 
ing the orders moved against. 


8. This Rule is therefore made absolute. 
The orders moved against are set aside and 
the application for ‘amendment of the plaint 
filed by the opposite party is dismissed with- 
out any order as to costs. 


9. There will be-no order as to costs in 
this Rule, s 
; Order accordingly. 


AIR 1981 CALCUTTA 81 
MRS. JYOTIRMOYEE NAG, J. 

Hazi ‘Rustam Ali, Petitioner v. Emamnud- 
din Khan and others, Opposite Parties. 

C. R. No. 268 of 1979, D- 18-7-1980.. 

Civil P. C. (5 of 1908), Ss, 141, 151, O. 9, 
Rr. 9 and 13, O. 43, R: 1 (c) — Suit decrecd 
ex parte — Application under O. 9, R. 13 
dismissed for default — Two alternative re 
medies available — Application onder O. 9, 
R. 9 read with S. 141 or Appeal under O. 43, 
R. 1 (c) — But not an application under Sec- 
tion 151. 

Where a suit was decreed ex parte, and an , 
application under O. 9, R. 13 for restoration 
of the suit was also dismissed for default, in 


. view of the amended provisions of S. 141, 


two alternative remediés were available to 
the applicant.. He could file an application 
under O. 9, R. 9 read with S: 141 for re- 
storation of the application dismissed for de- 
fault or an appeal under O. 43, R. 1 (c). As 
the Code provided for alternative remedies, 
remedy under S, 151 was not available. AIR , 
1976-Madh Pra 136 (FB), Rel. on; AIR 1975 
Cal 80 (FB), Distinguished. (Paras 5, 6) 
Cases . Referred: Chronological Paras 
AIR 1976 Madh Pra 136 (FB) ' 5 
AIR 1975 Cal 80 (FB) 1, 2, 6 
Asis Kumar Sannyal,.for Petitioner; ` Asis 
Kumar Bagchi, for Opposite Party No. 1. 
ORDER :— This Rule is directed against 





_Order No. 68 dated 25th November, 1978 in 


Misc. Case No. 20 of 1977- by the learned 
Munsif, 2nd Court, Malda. The opposite 
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Hazi Rustam Ali v. Emamnuddin Khan 


parties-plaintiffs filed suit being O. C. Suit 


No. 57 of 1971 in the Court 


of the Second 


Munsif, Malda praying for declaration of the 


‘title in respect of -89 decimals! 
in Dag No. 359 in mouza N 
_Kalichack, .District-Malda an 
of possession by evicting the 
tioners. 





of danga land 
ayanpur, P, S, 

for recovery 
defendant-peti- 


The suit was fixed for peremptory 


‘hearing on the 2łst of January, 1977. The 
defendants being absent on that day, the suit 
was decreed ex parte. Thereafter, on the 
3st of. January, 1977 the petitioners filed an 
application under Order 9, R. 13 of the Code 
of Civil Procedure for restoration of the suit. 
This application was registered! as . Misc. Case 


No. 20 of. 1977. But when this Misc. case 
came up for hearing on the 9th of Septem- 
ber, 1978, the defendants w again absent 
and hence it was dismissed costs to the 


plaintiff by Order No. 64 dated the 9th of 
September, 1978. On the 9th! of September, 
1978, the petitioners (defendants) filed an ap- 
plication under Section 151 of the Code of 
Civil Procedure for restoratiqn of the ap- 
plication under Section 151, iC. P. C. dis- 
missed for default. The explanation given. 
was. that they had come to court at 11-30 
A. M. But the said Misc. was dismis- 


sed for default at 11-55 a.m 


The learned 


Munsif was of the view ‘that the dismissal of 


the case is nothing but a d 
are specific provisions for tak 
case of -dismissal. Hence a 
Section 151, C. P. C. cannot 


ree and there 
ng steps in a 
jpetition under 
be entertained 


in the instant case. The petitioner’s lawyer 
- had drawn the attention of the learned 
Munsif to the case reported in| AIR 1975 Cal 
80 (FB). But the learned. Munsif was of the 
view that, that case was not applicable in the 
facts and circumstances of the present case 
and hence he rejected the application as 
already stated. 
2. On behalf of the petitioners Mr. Asis 
Kumar Sannyal has laid stress upon the 
principles laid down in the case reported in 
AIR 1975 Cal 80 (FB). According to him 
the learned Munsif erred in finding that the 
dismissal of the Misc. case for default is not 
decree under that order and held that S. 151 
of the Code of Civil Procedure did not apply 
for restoration of .the Misc. case and more- 
over, it-is submitted by Mr. Asi 
the learned Munsif has mi 
construed the decision stated ae behalf of the 
petitioners reported in AIR 1975 Cal 80 (FB). 
3. On the other hand, Mr. Bagchi, for 
the opp. parties has submitted that that de- 
cision does not apply tothe facts of the pre- 
sent case under Section 141 of the amended 
Civil Procedure Code, the application for re- 





s Sannyal that _ 
ed and mis-- 
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storation could have been made. But it is 
wrong to submit that the aforesaid decision 
applied to the facts of the present case in-' 
asmuch as that case related under Order 21, 
Rule 19 of ‘the Code of Civil Procedure and. 


-it is not correct to. say that the appeal is 


preferred from dismissal of an application 
under Order 9, Rule 13. The relief available 
to him in appeal is illusory because the ap- 
pellate Court would have no materials on re- 
cord to render a decision on the sufficiency 
of the cause shown to give relief to- him. 
That the provisions of Section 151 of the 
Code of Civil Procedure can only be invoked 
in exceptional circumstances is not doubted 
when other remedies are available to the peti- 
tioner under the Code of Civil Procedure the 
relief under Section 151 cannot be had: re-.ï 
course to unless those other remedies are ex-~ 
hausted. - Moreover, when the Code: of Civil 
Procedure by its amendment of Section 141 
by adding an explanation has brought the 
proceeding under O. 9 on par with a suit the 
procedure laid down under O. 9, R. 9 should 
be followed, 

` 4 Mr, Bagchi appearing on behalf of the 
opp. party has submitted that there was some ` 
doubt previously and that doubt has been 
resolved by the amendment of Section 141 
of the Code of Civil Procedure by adding 
the explanation. Therefore, when the ap- 
plication under Order 9, Rule 13 was dismis- 
sed for default. The petitioner should make 


_an application for setting aside the order of 
‘dismissal for default by making an applica- 


tion under Order 9, Rule 9, but not under 
Section 151 of the Code of Civil Procedure. 
5, In this connection, Mr. Bagchi has re-. 
lied upon a decision reported in AIR 1976 
Madh Pra 136 (FB). It has been held in this 
case that a proceeding in court in respect of 
an application under Order 9, Rule 9 is a 
proceeding in a court of civil jurisdiction 
within Section 141. An application under 
Order 9, Rule 9 of the.Code of Civil Proce- 
dure is not an interlocutory application. By 
its nature an application under Order 9, 
Rule 9 is an independent application and it 
is registered as an independent Misc. Judi- 
cial case. Hence an application lies to re- 
store the application which was dismissed for 
default which application, had been made for 
setting aside the dismissal of a suit for de-. 
fault. It has been further held that there is 
nothing in the wordings of Order 43, Rule 1 
(c) of the Civil Procedure Code to restrict it 
to ‘rejection on merits. The words “rejecting 
an application” are comprehensive enough to 
include dismissal for default, rejection in any 
other situation whatever. Thus, an appeal 


’ 


lies under Order 43, Rule 1 (c) from an order 


dismissing for default or on merits, an apr. 


` plication under Order 9, Rule 9. When an 
application is made for an order to set aside 
the dismissal of a suit and such an applica- 

tion is rejected by an order under Order 9, 

Rule 9, Civil Procedure Code, in terms, it 

falls under Order 41, Rule 1 (c) Now when 

a suit is decreed ex parte and an application 

under Order 9, Rule 13 is dismissed for de- 

fault and an application is made ‘to set aside 
the dismissal, it would attract the provisions 
of Order 9, Rule 9 it is in view of the amend- 

ed provisions of Section 141 of the C. P. C. 

When an application under Order 9, Rule 13 

is dismissed for default, both the remedies are 
‘lavailable to the applicant. He can apply for 
restoration under Order 9, Rule 9, C, P. C. 
or he may appeal under Order 43, Rule 1 (c). 
Thus, side by side, two remedies are open 
to him. 

6 Mr. Bagchi submitted that instead of 
making an application under Section 151 the 
proper course would have been to make an 
application for restoration of the application 
dismissed for default under Order 9, Rule 9 
of the C. P. C. read with Section 141, Civil 
P. C. Hence there is no need to refer to the 
decision reported in AIR 1975 Cal 80 (FB). 
Since the Code proyides for an alternative 
remedy, it is well known that the remedy 
under Section 151 is not available. There 
seems to be much substance in the conten- 
tion of Mr. Bagchi which I uphold. 

7. In the result, this Rule is discharged. 

6. There will be no order for costs. 


Rule discharged. 


AIR 1981 CALCUTTA 83 
A. K. SARKAR, J. ` 
_Nandadulal Dey and others, Propounders 
v, Smt. Mira Das and another, Caveatrix. 
Testamentary Suit No. 7 of 1979, Dj- 18-7- 
1980. 


Succession Act (39 of 1925), Secfion 63 — 
Wil — Proof — Piea of undue influence 
and forgery are self destructive — If case of 
undue influence is made out, it cannot be 
forgery and vice versa — Held in instant case 
Will was proved to be duly executed and 
therefore probate granted. AIR 1916 Cal 
658, Followed. : ae {Para 16) 
Cases Referred: Chronological Paras 
AIR 1916 Cal 658 : 20 Cal WN 310 16 

Mrs. Ruma Paul, for Propounders. - 
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. JUDGMENT :— The suit is a contentious 
cause. A caveat was entered on behalf of 
one’ Sm. Mira Das to the application for 
probate of the Will of one Bhupendra Nath 
Chandra dated Sth November, {967 by the 
three executors named in the will. The testa- 
tor, Bhupendra Nath Chandra died after 
about 10 years on 6th October, 1977. 

. 2. The facts are that, the deceased 
Bhupendra Nath Chandra left properties both 
moveable and immoveable within and out- 
side the jurisdiction of this Court and died 


. surviving him the widow, three sons and five 


daughters, All the daughters were married 
to well-to-do persons, the particulars are set 
out in paragraph 5 of the petition. A copy 
of the Will has been annexed to the said 
petition and marked with the letter “A”. A 
caveat was entered to the said application for 
grant of probate by Sm. Mira Das, the 
youngest daughter of Bhupendra Nath Chan- 
dra. Sm. Latika Nag, the eldest daughter of 
the testator supported the caveat she filed 
affidavit in support thereof jointly with the 
caveatrix affirmed on 2ist June, 1978. 

3. The following Issues were raised and 
settled in Court :— 

ISSUES : 

1. Did the testator have mental capacity at 
the time of execution of such Will? 

2. Was the alleged Will made by the testa~ 
tor out of his free will? 


3. Was the alleged will signed by the testa- 


“tor? 


4. Are the plaintiffs entitled to grant of 
probate . of the will of Bhupendra Nath 
Chandra, deceased ? 


4 Mrs. Ruma Paul appeared for the Pro 
pounders, the three executors named in the 
Will, Mr. A. C. Kar appeared for the cavear 
trix, Sm. Mira Das. . 

S5. Bhupendra Nath Chandra was a re- 
tired Headmaster of a High School at Jabal- 
pur, Madhya Pradesh. He came down to 
Calcutta sometime in or about 1960 and re 
sided in Kinderdine Lane. Jn 1966 he pur- 
chased a house at No. 49A, Tollygunge Cir- 
cular Road and resided there. 

6. On Sth November, 1967, the testator 
called his two sons-in-law, e.g. Nandadulal 
Dey and Subodh Chandra Mallick and bis 
eldest brother’s son, Sailendra Nath Chandra 
at his residence at No. 49A, Tollygunge Cir- 
cular Road, Calcutta and produced a typed 
out Will and stating that it was his last Will 
executed the same in their presence. Hoe 


` asked the said three persons who were the 


only persons present there to sign the said 
Will as attesting witnesses in his presence 


—— 
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The said attesting witnesses accordingly sign- 
ed the Will in each other’s presence and in 
the presence of Bhupendra Nath Chandra. 
By the said Will the testator |appointed the 
said three attesting witnesses,| the executors. 
It is in evidence that the testafor himself had 
typed out the Will in his one typewriter 
machine and executed the said Will in the 
presence of the said three attesting witnesses 
who also signed the said Will in the presence 
- of each other and in the presence of the 
testator. The testator after execution gave a 
copy of the said Will to each of the said three 
attesting witnesses for their Custody. The 
witness, Nandadulal Dey prodiced the copy 
given to him which was tendered as Ext. B 
and the signature portions endircled in red 
pencil was marked Exhibit B-1.| The original 
‘Will itself dated 5th November, 1967 was 
proved and tendered as ` Exhibit A. The 
testator died on 6th October, 1977, i.e. about 
10 years thereafter. He was in perfect health 
and in sound mind at the date jof exccution. 
The testator attended his relations and did 
domestic works and used to do all works and 
was absolutely in perfect mind. |The witness, 
Nandadulal Dey in answer to a suggestion 
put to him denied and stated to! be incorrect 
that the testator did not know what he was 
doing when he signed the Will and in answer 
to Q:26, Q-41, Q:-42 and Q51 stated that the 
testator was normal and nothing disturbed his 
mind to do anything as he liked. 


7. The testator fell down and broke his 
bone in one of his legs and was! bed ridden 
for more than six months. uring that 
period he gave power of attorney to his eldest 
son, Abanindra Nath Chandra! to collect 
rents from his tenants by signing, receipts in 
acknowledgment thereof. He further stated 
that the testator was not ‘at all perturbed in 
mind because of the death'®f the husband of 
his eldest daughter, Latika Nagi who died 
about one year before the execution of the 
Will. It is further in evidence that the testa- 
tor normally attended all the Jobs even for 
maintaining the properties. He |sometimes 
asked his eldest son to attend and do the 
works. 





` $. From the evidence of Sri Nandadulal 
Dey, a practising Solicitor of this Court since 
1941, I am of the view that the said Will 
has been solemnly proved. 





9. The signature of the testator, was also 
proved by the evidence of Kinndr Kumar 
Chatterjee, an Officer of the Mercantile Bank 
Ltd, who upon subpoena produced the 
specimen signature of the testator, hupendra 
‘Nath Chandra maintained by the Bank. | 


andadulal Dey v. Mira Das 
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ł0. Sukanta Mallick, a grand son of the 
testator, stayed with the testator at bis re- 
sidence at No. 49 A, Tollygunge Circular Road 
in the years 1967, 1968 and some part of 
1969 when be was siudying in New Alipore 
Multipurposes School. He stated in evidence 
that the testator was his guardian, tutor and 
everything. To show that the testator, his 
grand father was his guardian, he produced 
his School diary, Regulation Book, mark- 
sheets which were confirmed by the testator 
and stated that the mental condition of the 
testator in November, 1967 was all right and 
that the witness clearly remembers the same. 
The testator further tutored the witness for 
24 years and was mentally quite good enough 
to guide him. He proved the signature of 
the testator at page 6 of the report of 
the New Alipore School and at page 14 of 
the said report encircled with the red pencil 
and tendered and marked as Exhibits D, D-1 
and D-2. The witness also proved all the 
signatures in the will, Exhibit. A and‘ also in 
the copy of will, Exhibit B. In answer to 
Q:38 and Q-39 he denied the suggestion that 
the testator was not in a mental state to ex- . 
ecute the Will and stated that he was fully 
capable of executing the Wilf, In answer to 
Q40 to Q-43 the witness proved the signa- 
ture of the testator, his grand father in the 
copy of the Will, Exhibit B. 

11. From the evidence of Sm. Mira Das, 
the caveatrix, it appears that she admitted her 
father, the testator died on 6th October, 1977. 
In answer to Q-16 she admitted that the 
testator was in the habit of writing by type- 
writer and had a typewriter of his own and 
in answer to Q-18 she admitted that he used 
his typewriter mostly. The witness admitted 
that when the Will was executed, she was not 
here and between 1964 and 1968 she was in 
United States. The relationship of the testa- 
tor with his daughters was cordial. Her 
father left two house properties; one in No. 5. 
Madhu Gupta Lane which is rented and ab- 
other at No. 49A, Tollygunge Circular Road 
where he resided. Mr. Nandadulal Dey used 
to look after the properties when ber father 
lived in Jabbalpur. She also admitted that 
her father actually was bed-ridden with 
fractured leg, but could not exactly remem- 
ber the date. And in answer to Q-83 she 
stated that her father was suffering from 
Scitica, neurological pain and often could not 
recognise them. She does not consider that 
the fractured leg of her father was the im- 
mediate cause of his death. In answer to 
Q-126 she-admitted that her father, the testa- 
tor bad an account with the Mercantile Bank 
Ltd. and in answer to Q139 she admitted 
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tbat as Headmaster her father was a män of 
strong ‘personality. 


12. Her suspicion was merely that, the 
signature as Bhupendra Nath Chandra in the 
Will was not the signature of her father, but 
no case .of. forgery was made by her.. She 
failed to give any reason for that and “stated 
that her eldest brother who used to copy her 
father’s signature used to copy and sign both 
short signature and long signature. But in 
answer to Q-170 when she was asked that if 
her eldest brother wished to forge her 
father’s signature, he could sign his father’s 
signature as he had always: signed, to fhat 
she could not give any answer. In answer 
to Q-182 in cross examination. she admitted 
that the case with which she has come to 
Court is that Mr. Nandadulal Dey forced her 
father, unduly influenced him to sign the 
document. But when the case was put to 
her, in answer to Q-183 she replied that she 
simply meant that the Will was made and 
drafted by Nandadulal Dey and nothing else 
and when she was further asked that she 
was giving up the case that her father was 
forced to sign the document by Mr. Nanda- 
dulal Dey or unduly influenced by him to 
sign. the document, she replied in answer to 
Q185 that she does not think that her father 


signed the Will atall andin answer to Q. 186 . 


she agreed that if Mr. Bhupendra Nath 
Chandra has not. signed the document, the 
question of his being forced or unduly in- 
fluenced never arose and in answer to Q-188 
she admitted that she could not say that 
Mr. Nandadulal forced her. father to sign 
‘the Will. : 


13. Her evidence further is that the signa- 
' ture inthe Will was nother father’s because 
of his mental incapability he could not have 
made the Will. Therefore, her evidence in 
answers to Q-182 to Q-193 put to her in 
cross examination is absolutely incoherent 
and cannot be accepted by me, 


14. Therefore the Issue No. 1 is answered 
“Yes”. Issues Nos. 2 and 3 are answered in 
the affirmative. 
Issue No. 4, are entitled to grant of Probate 
of the. Will of Bhupendra Nath Chandra, de- 
ceased.. His widow and the sons all consent- 
ed to the grant of Probate to the applicants 
and in proof thereof sne, at the bottom 
of the application. 


15. Mr. A. C. Kar appearing for the 
caveatrix very frankly admitted in his argu- 


ment that his client, the càayeatrix has not. 
come to Court with the case of forgery but’ 


only with a complaint that the signature in 


Pradip Kumar v. Gopal Chandra’ 


` forgery and vice versa. 20 Cal WN 310: (AIR: 


The plaintiffs in answer to. 
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Exhibit ‘A’ was not the signature of her 
father, Bhupendra Nath Chandra, 


16. The ¢ase of undue influence and 
forgery are rather self-destructive. If a‘ case, 
of undue influence is- made, it cannot be, 
{ 


1916 -Cal 658). The conditions required; 


‘under Section 63 of the Indian Succession 


Act have been fully fulfilled for the grant of 
a probate. Therefore, the Probate of the last 
Will and testament of Bhupendra Nath 
Chandra dated Sth November, 1967 is grant- 
ed to the petitioners, the executors appointed 
and named in the said Will with effect 
throughout the State of West Bengal. The 
costs of an ‘incidental to the application for 
obtaining the Probate will come out of the 
estate of the. deceased. . a 
Order accordingly. 


AIR 1981 CALCUTTA 85 
A. K. SARKAR, J. 


Pradip, Kumar Dutta and others, Plaintiffs 
v. Gopal cronda Bose and another, Defen- 
dants. : 

Suit No. i51 of 1978, Dj- 9-7-1980. 


Partnership Act (9 of 1932), S. 69 (3a)— 
Agreement. in deed of partnership to accept 
legal heir as parimer after death of ary part- 
ner — Partuersbip firm not registered — 
Suit of legal heir of deceased partner fer de- 
claration of his partnership — Maintaiaable. 

Where the partnership firm was constituted 
by three partners by a deed in which ‘it was 
agreed that on the death of any partner his 
legal heirs would be taken as partner or part- 
ners, the suit of the legal heir on death of a 
partner for declaration of his partnership in 
the firm would not be barred by Section 69. 
but it would be saved by sub-section (3a) 
even though the firm was. not registered, 


. (Para 21) 
Cases Referred : Chronological Paras 
AIR 1976 SC 1703. Dou 2d 
(1948) 52 Cal WN 15 are S21 ss 


P. K. Mullick with Nirmal Mitra, for 
Plaintiffs; Bhola Nath Sen, with C. K. Saha, 
for. Defendants, : 

ORDER :—A partnership firm eae the 
name and style of “Gopal Bose Gangaram” 
was constituted by a deed of partnership 
dated 29th September, 1962 between, Gopal 


-Chandra Bose the defendant No. 1 Devilal © 


Mehta the defendant No. 2 and one Pashu- 
pati Dutta. The shares of the partners in 
the partnership were Gopal Chandra, Bose 
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6 annas 6 pies, Devilal Mehtal 4 annas 3 pies 
and Pashupati Dutta 5 annas 3 pies enume- 
rated in Clause VII of the] said Deed of 
partnership. The terms. of fhe partnership 
inter alia contained in the said Deed dated 
29th September, 1962 tendered as Exhibit A 
in Clause XIV, “Death, incapacity, insanity, 
insolvency, expulsion or retifemeni of any 
partner or attachment and sale of the share 
of any partner for his private |debts shall not 
dissolve the firm but shall be| carried on by 
the other persons and in case of death of any 
partner his legal heirs will be] taken as part- 
ner or partners”. : 

3. Qn 29th May, 1977 the said Pashupati 
Dutta died intestate leaving |him surviving 
the plaintiffs in the suit as his heirs and legal 
representatives. Upon such death his entire 
estate including his right, title) and interest in 
the said partnership business, “Gopal Bose 
Gangaram” devolved upon | the plaintiffs 
under the provisions of Hindu Succession 
Act, 1956. ` The partnership of “Gopal Bose 
Gangaram” was not however | dissolved. 

4, The plaintiff Noe. 1 eas Kumar 
Dutta, youngest son of the said Pashupati 
Dutta deceased, during his. father’s lifetime 
- attended” and was learning the said business 
with intent to join the same in the event 
of his father’s death. : 

5. The following issues were settled in 
Court :— f 

ISSUES 

1. What are the scope, terms and effect of 
- the deed of Partnership dated 29th -Sep,, 

1962? ae 

2. Did the deed of ee ace vest the 
first plaintiff with any right, title and interest 
in respect of the share of the deceased part- 
ner in the partnership business |absolutely ? 

3. Has the plaintiff acquir any right 
under the deed of partnership dated Sth 
September, 1977? Did the partnership there- 
under come into effect? 

4. Is the first plaintiff ready and willing to 
act as partner in spite of noti¢e of: dissolu- 
tion ? , 

5. Has the plaintif No. 1 ac 
counts, up to the period ending 
on 1-8-1977? 

6. Has the plaintiff No. l jreceived any 
money as alleged in paragraph 10 of the 
written. statement ? . 

7. Is the plaintiff No. 1 entitled to any ac- 
count or any share of profit of |the firm? 

8. Is the plaintiff No. 1 entitled to ask for 
the dissolution of the firm ?. 


pted the ac- 
pril 13, 1977 


9. Have the plaintiffs any lopus standi to ' 


institute or maintain fhe suit? 
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. vocate of the defendants were 


A.I. R. 

10.. To what reliefs, if any, is the plaintiff 
No. 1 entitled? . 

6 The Deed of partnership dated 29th. 
Spet., 1962 was a registered deed, the shares 
of the parties were enumerated in Clause VIL 
Clause XIV provided that the said partner- 
ship shall not be dissolved on the death of 
any of the partners whereupon his legal 
heirs will be taken as partner or partners. 
There are also specific provisions in the said 
deed with regard to the rights and liabilities 
of each of the partners as also what would 
happen with regard to the business of the 
firm and in the event of death of any of the 
partners his legal heirs will be admitted as 
partner or partners and the business of the 
firm shall. continue. This is in answer to 
Issue No. 1. 

7. After the death of Pashupati, one day 
during the plaintiffs’ mourning the defen- 
dants went to their house and after discus- 
sions with them decided to take plaintiff 
No. 1 as partner in the said - business and 
stated that relinquishments of their right, 
title and interest in the share of the said 
business in favour of the plaintiff No. 1 by 
his sisters, mother and the brother, the other 
plaintiffs would be necessary. The Deeds 
of relinquishment as prepared by the Ad- ` 
executed by 
the plaintiffs except the -plaintif No. 1, re- 
linquishing their right, title, interest ` in the - 
share. of the said partnership in favour of 
plaintiff No. 1. Six Deeds of relinquishment 
are tendered: and collectively marked Ext. ‘C’: 
There was no cross-examination of the plain- 
tiff No. 1. : : 

8. The next witness, Sri Achintya Kumar 
Ghosh in answer to Q. 35 to Q. 57° put to 
him proved the facts leading to the execu- 
tion of the said Deeds of relinquishment, he 
was also not cross-examined on this point. 
The next witness, plaintiff No. 3 himself in 
answer to Q. 34 to Q. 45 put to him clearly 
deposed that after the death of Pashupati, | 
there were discussions between “the defen- 
dants and the plaintiffs and their relatives 
whereby the defendants decided to take the 
plaintiff No. 1 as partner upon execution of 
deeds of relinquishment by the other heirs 
of late Pashupati Dutta in favour of the 
first plaintiff. The deeds of relinquishment 
were executed in the presence of the defen- 
dant No. 1 and the witness admitted in an- 
swer to Q. 85 put to him in cross-examina- 
tion that he relinquished everything with re- 
gard to his share in the said partnership in 
favour of his said brother, the plaintiff No. 1. 

9. The said deeds contained the relin- 
quishment of all right, title and interest in 
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of plaintif No. 1 but the plaintif No. ł 
was to pay all statutory liabilities and taxes. 
I am satisfied that the plaintif No. 1 paid 
the Estate Duty of the estate of Pashupati 
which included his share in the said partner- 
ship business as. will appear from estate duty 
provisional certificate and challan both ten- 
dered and. marked Exhibit 6. I am also 
satisfied that plaintiffs Nos. 1 and 3 applied 
for and obtained Succession Certificate (Ex- 
hibit L) inter alia in respect of Pashupati’s 
share in the said partnership mentioned in 
Cl. 6 of the certificate. The answer to 
Issue No. 2 therefore is in the affirmative. 


10. The plaintiff No. 1 attended the busi- 
ness as a partner and was told by the defen- 
dant No. 1 that the partnership deed was be- 
ing prepared. While attending the said busi- 
ness, the defendants asked him to sign two 
documents e.g. the balance sheet as at 30th 
Chaitra, 1383 B. S. corresponding to 13th 
April, 1977 and profit and loss account for 
the same period of the said partnership busi- 
ness of “Gopal Bose Gangaram”. The said 
documents contained accounts covering also 
the period of the plaintiffs father; the plain- 
tiff No. 1 was asked by the defendant No. 1 
to sign the said documents where the other 
two partners had signed. Under his signa- 
ture the words “L/H of late Pashupati Dutta” 
was written by the defendant No. 1 meaning 
thereby legal heir of Pashupati Dutta. It is 
significant that the signature of plaintiff 
No. i was put along with the signatures of 
other two partners, under the heading ‘Part- 
ner’ written by the hand of the defendant 
No. 1. The said two documents clearly and 
‘sufficiently show that plaintiff No. 1 was 
admitted as a partner of the business in 
terms of Cl. 14 of the Deed dated 29th Sep., 
1962 (“Exhibit A”) by the defendants. The 
said documents are tendered and marked 
Ext. D and the signatures encircled by blue 
pencil tendered and marked Exts. Di and D2. 


11. Sometime in early Sep., 1977 an In- 
denture of partnership was executed by and 
between the plaintiff No. 1 and the defen- 
dants (Exhibit ‘O’) but the date when the 
partnership was to come into effect and 
operation was kept blank on the plea that 
the same will be filled in at the time of re- 
gistration of the Deed. 


12. In answer to Q. 114, the plaintiff 
No. 1 deposed that the initials of all the 
three partners on the margin near the blank 
spaces in the said Deed (Exhibit ‘O’) were 
put so that the said blank spaces would. be 
filled in later on as assured by the defendants. 
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the share of the said partnership in favour 
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In ecross-examination, the plaintiff No. 1 
stated in answer to Q. 256 that there was 
verbal talk between the three partners in the 
presence of his family members at his resi- 
dence while the parties agreed that the rate 
of interest to be paid by a defaulting part- 
ner on the amount if overdrawn ` by him’ 
from the partnership fund would be at 12% 
per annum and the date of commencement 
of’the partnership would be the day follow- 


ing the date of death of Pashupati Dutta 
i.e. 30th May, 1977. Achintya Kumar 
Ghosh, the brother-in-law of the plaintiff 


No. 1 present at the time of execution of 
the deed by the partners put down: the extent 
of shares of each partner in the original 
partnership deed: in his own hand. That has 
been encircled in red pencil in the said In- 
denture tendered and marked as Ext. Ol. 
The original deed of partnership has been 
tendered and marked Ext. O. The extent of 
shares put in para 7 of the original partner- 
ship deed was put with the approval of 
Gopal Chandra Bose as would appear from 
answers to Q. 110 and to Q. 278 put to the 
plaintiff No. 1 îm  cross-examination. The 
other blanks Gopal Chandra Bose said 
would be filled in at the time of coe 
of the deed. 


13. In answer to Issue No. 3, I have to 
say that the partnership by the said Deed 
dated 5th Sep., 1977 executed between the 
plaintiff No: 1 and the defendants came into 
effect on and from 30th May, 1977 i.e., on 
the day following the death of Pashupati 
Dutta and the plaintiff No, 1 acquired right 
under the said Deed as a partner to the ex- 
tent of $ annas 3 pies i.e. to the extent 'of 
share of his father, late Pashupati Dutta 


held in the partnership. 


14, The defendants by letters dated 26th 
Sep. and 23rd Dec., 1977 tendered as Exhi- 
bits F and G respectively called upon plain- 
tiff No. I to obtain Estate Duty Clearance 
Certificate and Succession ‘Certificate in re- 
spect of the estate of late Pashupati Dutta 
in order that the said partnership with the 
plaintiff No. 1 be brought into operation | 
and also complained of rough and arrogant 
attitude of plaintiff No. 1. If.the partnership 
was not already in operation there was no 
point in complaining of the attitude of the 
first plamtiff. By letter dated 4th Jan., 1978 
(Ext. H) the said plaintiff denied the allega- 
tions of the defendants and’ called upon the 
defendants to give accounts of the partner- 
ship business for the period Ist Baisakh, 
1384 B. S. and 14th Jaistha, 1384 B. S. 


88 Cal. 


15. I have already found 
‘No. 1 had cleared the Estate Duty in respect 
of the estate of late Pashupati Dutta includ- 
ing his share in the said partnership business 
as also obtained Clearance Certificate in re- 
‘spect thereof and obtained Succession Certi- 
ficate in respect inter alia of ithe deceased’s 
shares in the said partnership! There was 
“no impediment to admit plaintiff No. 1 to 
the partnership of “Gopal B 
‘in terms of the partnership d 
Sep., 1962 omn the death of Pashupati Dutta. 
As a matter of fact, I find ts the ` defen- 

3 


that plaintiff 


dants did admit plaintiff No. | as partner of 
Gopal Bose Gangaram from 30th May, 1977 
in terms of the Deed executed| between them. 
The said partnership had come into effect, 
-was acted upon by the parties) who obtained 
signature of the plaintiff No.|1 on the bal- 
ance sheet and profit and loss account of 
the. business, Exhibits D, D1 and D2; the 
plaintiff No. 1 acquired rigkt as partner 
under the said Deed. The apswer to Issue 
No. 3 is in the affirmative | 
16.. The defendants howe were not 
pulling on well with the plaintiff No. 1 and 
complained of rough and arrogant behaviour 
of the plaintiff No. 1. The defendants also 
obstructed: the plaintiff No. 1 from joining 
the said. partnership, did not allow him ac- 
cess to books of the potme p and in- 
sulted him. Ultimately by notice dated 6th 
March, 1978 (Ext. 5) caused: to! be served on 
the defendants, the plaintiff No. 1 dissolved 
the said partnership and was not and could 
not be willing to continue as a partner with 
the defendants. The specific anane of 
_ the agreement of Sep., 1977 is not necessary. 
The answer to the Issue No. 4|is in the ne- 
gative. a: 
17. By signing the balance | sheet as at 
30th Chaitra, 1383 B., S. corresponding to 
13ih April, 1977 and profit and loss. account 
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(Exhibit 5), the first 


for the same period of the sai 
business, plaintiff No. 1 accepte 
up to period ending April 13, 
answer to Issue No. 5 is in the 


18. With regard to receipt af moneys, the- 


plaintiff No. 1 in his evidence 
about Rs. 7,950/- was received 
his brother from the said part 
ness.. They gave a joint receip 


partnership 

the account 
1977. . The 
affirmative. 


dmitted that 
by him and 
ership busi- 
for sum of 


Rs. 5,000/- and thereafter moneys taken by 
him were all recorded -in the books of 
accounts of the partnership firm where he 


put his signature and the total cents taken 


by them including the said Rs, 
be about Rs. 7,950/- or Rs. 


000/-. 
` admitted that he put his semanu? in Kantcha 
No evidence, | 


Jabda of the partnership. 


000/- would 
He 
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. however, has been adduced by or on behalf 


of the defendants. The answer to Issue 

No. 6 shall be in the negative. . ` s 
19. In my view, the first plaintif was 

admitted to the partnership of “Gopal Bose 


Gangaram” as- an heir of -Pasbupati Dutta.. 


The deeds of relinquishment (Ext, “C?Y ex-: 


ecuted by the other heirs of Pashupati Dutta 
in favour of the first plaintiff were accepted 


_ and referred to’in the recital of the Deed of 
Partnership between the. parties (Ext. “O”).- 


The first plaintiff acted as a partner as will 


appear from his signature in the balance 
sheet and profit and loss account of the 
said partnership (Exts. D, Di and D2). 


These exhibits clearly show that the partner- 
ship with the first plaintiff was acted upon 
by the parties. The first plaintiff therefore, 
became a partner of the firm and has locus 


standi to -institute and maintain this suit. 
This is in answer to Issue No. 9. 
20. By notice dated 6th March, 1978 


plaintiff dissolved the 
partnership and is entitled to ask for dissolu- 
tion of the firm and to the account of profit 
of the said firm since 30th May, 1977 till 
the date of the decree. This therefore, an- 
swers the Issues Nos. 7 and 8 in the afirma- 
tive. I have further ascertained that the. 
defendants also are not willing to continue 
the partnership with the first plaintiff" ~- 


. 21. Mr. Bhola Nath Sen, the learned 
Counsel for the defendants questioned the 
maintainability of the suit under Section 69 
of the Indian Partnership Act, 1932 Mr. Sen 
contended that a suit by a person for declara- 
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tion that he is a partner with the defendants ` 


in a business is hit by Section 69 of the Act’ 


and is barred if the partnership is not regis- 
tered. Mr. Sen cited a Bench decision of 
this Court reported in (1948) 52 Cal -WN 
15. It is true that the firm, “Gopal Bose 
Gangaram” was not:a registered partnership 
firm. But the instant suit is a suit. by the 
plaintiffs who are not suing as partners in 
the firm, but is a suit for a declaration thal 


_the first plaintiff is a partner of the partner- 


ship ‘firm, “Gopal Bose Gangaram”. There- 
fore, S. 69 (1) does not in terms apply to 
the instant suit. The instant suit is for en- 
forcement of right to sue for dissolution of 
the firm and for account; the suit therefore, 
is not barred because the partnership firm 
was not registered, being saved by the pro- 
visions of sub-sec. (3) (a) of the said Sec- 
tion 69 of the Act. Therefore, I am unable 


to find any substance in the said contention . 


of Mr. Sen. Besideś as I have stated. before 
that the partnership -between the first plain- 
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tif and the defendants Nos.. 1 and 2 in 
terms of the Deed of Sep., 1977 was acted 
upor and the first plaintiff who signed the 
balance sheet and the profit and loss account 
of the said partnership along with other 
partners, AIR 1976 SC 1703. 

22. There will be a decree declaring 
that the plaintiff No. 1 was a partner of the 
firm carried on under the name and style of 
“Gopal Bose Gangaram” at No. 231, 
Maharshi Debendra Road (Piyaj Posta), Cal- 
cutta-7 since 30th May, 1977; there will fur- 
ther be a preliminary decree dissolving the 
said partnership business of “Gopal Bose 
Gangaram” between defendants and the 
plaintiff No. 1. It is declared that the pro- 
portionate shares of the parties in the part- 
nership are as follows: 


Gopal Bose — — Jesen 6 Annas 6 pies. 
Devila Mehta susse 4 annas 3 pies. . 
And 


Pradip Kumar Dutt 5 annas 3 pies. 
23. The accounts of the profits of the 
said firm be gone into on and from 30th 
May, 1977 till the date of the decree. - > 


24. Mr. Sailendra Kumar Lahiri, Barris- 
ter-at-Law, an Advocate of this Court is 
appointed special Referee at remuneration 
of 20 gold mohurs per each effective sitting 
to be borne in equal shares by the first 
plaintiff and the defendants and paid at the 
close.of each sitting. The special Referee 
will go into the accounts- of the said partner- 
ship business from 30th May, 1977 and re- 
port what amount becomes due to the first 
plaintiff from the said defendants, after 
. adjusting the amounts taken by the first 
plaintiff and his brother, the plaintiff No. 3 
from the said partnership. All acts by the 
special Referee be completed by 31st Dec., 
1980 and his report filed by 15th Jan., 1981. 
The special Referee will be at liberty to en- 
gage a clerk at his discretion. 

25. The decree be drawn up expeditious- 
ly and all parties and the special Referee 
would act on a signed copy of the Courts 
Minute. 


Order accordingly. 


AIR 1981 CALCUTTA 89 
SALIL K. ROY CHOWDHURY, J. 
M/s. Champa Pictures, Petitioner v. Md. 
Ibrahim Chamoo, Respondent. 
Matter No. 156 of 1980, D/- 21-5-1980. 
Arbitration Act (10 of 1940), S. 34 — 
Stay of suit — Applicant taking advantage 
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- Subject-matter of suit substantially 


_ pursuant to an agreement dated 


Md. Ibrahim Chamoo Cal. 89 


under the agreement for last ten years — 
covered 
by the arbitration clause — Allegations as 
to undue influence, unconscionable bargain 
etc, added with intention to avoid arbitration 
clause and to give colour that the allegations 
in sult are not covered by the agreement — 
Stay ef suit ordered. AIR 1962 SC 378, 
Rel. on; AIR 1929 Bom 242 and AIR 1953 
SC 182, Disting. (Paras 6, 7) 


Cases Referred: Chronological Paras 
AIR 1962 SC 378: 1962 All LJ 411 6 
AIR 1953 SC 182 5, 6 
AIR 1929 Bom 242 5 


(1915) 3 KB 167:112 LT 969, Monro v. 
Bognor. 5, 6 
S. B. Mukherjee, Ajit Panja and Swapan 


- Garai, for Petitioner; P. K. > Das, Bhaskar 


Sen and Bhaskar Roy, for Respondent, 


ORDER :— This is an application under 
Section 34 of the Arbitration Act, 1940, for 
stay of a suit þeing Suit No. 1004 of 1979 
(Md. Allias Chamoo v. M/s. Champa Pic- 
tures). 


2. The admitted facts are that the respon- 
dent is a lessee of National Talkies situated 
at No. 12/3, Watgang Street, Kidderpore, 
Calcutta. The petitioner had transactions 
with the respondent by which it advanced 
loans to the respondent from time to time 
the ist of 
Feb., 1966. It appears that up to- 30th of 
Jan. 1970, a’sum of Rs 1,69,452.26 p. be- 
came due and payable by the. respondent to 
the petitioner. Thereafter, by an agreement 
dated the 4th of Feb., 1970, the petitioner 
entered into an agreement with the respon- 
dent by which the respondent irrevocably 
agreed to give the petitioner exclusively 
business of supplying and exhibiting sound © 
motion pictures at the said cinema house of 
the respondent with effect from Ist of Feb., 
1970, for and during the entire period of 
the lease between the respondent. and his 
lessor. The said agreement between ~ the 
petitioner and the respondent contained vari- 
ous terms and a copy of it is annexed to the 
petition being annexure “A”. It appears 
that pursuant to the said agreement between 
the respohdent.and the petitioner dated 4th 


‘of Feb., 1970, the petitioner paid the month- 


ly amounts specified therein for the periods 
and the petitioner would be in sole charge 
of the box office collection of the said 
cinema house and shall have the exclusive 
right to receive the same with. the assistance 
of such staff as be found necessary by the 
petitioner and collections and receipts from 
the said box office of the said cinema house 
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from whatever source shall be received and 
taken by the petitioner. The said agreement 
was worked out for about lasti ten years and 
‘the petitioner also submitted the statements 
-to the respondent, copies of i the re- 
spondent duly accepted without any objec- 
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tion by signing a copy of the same with 
the rubber stamp of his cinema house. It 
appears that such statement was submitted 
up to Sep., 1978, and originals of the same 
were produced . before the Co It further 
_ appears that the said agreement dated the 
4th of Feb., 1970, under which -the parties 
had dealings and transactions was duly sign- 
ed by the respondent in English and attested 
by five persons and the document itself ap- 
pears to be drafted by lawyer And ` carefully 
drawn with all the conditions |agreed to be-- 
tween the parties. Further it pow appears 
that the respondent filed the a suit being 
Suit No. 1004 of 1979 on or about 24th of 
Dec., 1979, and it appears that the respon- 
dent also filed an application under Sec. 20 
of the Arbitration Act, 1940, on the 25th of 
Feb., 1980, in the first sitting of the Court 
and on the very same day, that is, 25th of 
Feb., 1980, a notice of motion! was ‘served 


„by the respondent on the petitioner at about 


3.30 p. m. making an applicati 
` suit filed by the respondent w. 
returnable on the 26th of Feb., 


n in the said 
ch was made 
1980. There- 


after, on the 27th of Feb., 1980, the present 
application was moved and an he resp order 
e 


was passed in the presence of 
and directions for filing a 
given. 


respondent which was handed 
it appears that the said suit is 


agreement dated the 4th of Feb., 


davits were 


3. From a copy of the plaint filed by the 


ver in court, 
ased on the 
1970, be- 


tween the parties which contained a wide 


and all pervasive arbitration cláuse, 


I have 


carefully analysed the plaint from which it 


appears and in fact Mr. P. K. 
ing for the respondent, admitt 


paragraphs 16 the disputes rais 


spect of the agreement dated 


1970, and it may be said to be 
the arbitration clause in the ich alee 


the rest of the said plaint whi 
due influence, 
dehors the said agreement dat 
Feb., 
the said arbitration clause. In 
careful consideration of the 
whole looking at its substance 


form it appears that the wh 
raised in the plaint are covered 


misrepresentatidn ete 


1970, and as such outside 


Das, appear- 
tbat up to 

are in re- 
th of Feb., 
covered by 
but 
alleges un- 
are 

the 4th of 
the scope of 
my view after 
plaint as a 
nd not the 
le disputes 
by the arbi- 





tration agreement, although it is vaguely sug- 


gested by adding few paragraphs. 


tbat the 





the petitioner placed the 


respondent . 


` lenge the said agreement on the 


A.LR. 


agreement which: has been given - effect for 


‘about ten years, is now sought to be avoided 


on the grounds of undue influence, or un-- 
conscionable bargain or subsequent impos- 
sibility of performance. But if the plaint is 
read as a whole with the prayers it leaves no 
doubt in my mind that the . entire, ‘subject- 
matter of the suit is covered by the arbitra- 
tion agreement and all the conditions under 
Section 34 of the Arbitration Act, 1940 are 
being satisfied in this case. i 

4. Mr. S. B. Mukherjee, appearing with 
Mr. Ajit Panja and Mr. Swapan Garai for 
entire plaint and 
the agreement dated the 4th of Feb., _ 1970, 
and particularly the arbitration clause and 
the nature of dispute between the parties 
and submitted that the entire dispute. which 
is the subject-matter of the suit is 
by the arbitration clause and all the condi- 
tions under S. 34 of the Arbitration Act, 
1940, are satisfied. Therefore, stay should 
be granted. . 

5. Mr. P. K. Das, appearing with Mr. 
Bhaskar Sen and Mr. Bhaskar Roy, for the 
respondent, submitted that admittedly up. to 
paragraph 16 of the plaint the disputes are 
covered by the arbitration clause but the 
rest of the allegations in the plaint are-- 
dehors the contract and he cited a Bombay 
decision in A. E. G. India Electric Co. Ltd. 
v. General Electric Trading Co., AIR 1929 


_Bom 242 and the Supreme Court decision in 


Gaya Electric, AIR 1953 SC 182 in which 
the well-known English decision in Monro | 
v. Bognor, U. D. C., (1915) 3 KB 167, 
is referred to and submitted that the said 
allegations are dehors the contract: and 
therefore, the discretion to stay the suit 
should not be exercised as- part of the` suit 
is covered by the arbitration clause and part 
is dehors the contract and partial stay will 
cause iticonvenience and injustice and con- 
flict of decision and, therefore, stay should 
be refused. * ; 

6. After careful consideration of the re- 
spective contentions and the facts of this 
case I am of the view that this is a fit case 
where the suit should be stayed as the con- 
duct of the respondent is not only lacking 
in commercial morality but after ten years 
of working out of thè said contract and 
taking advantage from the petitioner with- 
out any objection by .accepting the `state- 
ment submitted by the petitioner and sign- 
ing the same in acknowledgment of the 
prima facie correctness of the said state- 
ments it is now too late in the day to chal- 
ground of 
undue influence, unequal position and ana- 


covered . 
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logous grounds etc. art of pleading which 
appears to be a very fertile ground for com- 
plicating the matter if possible in a suit so 
as to avoid the consequence of the arbitra- 
tion clause and stay under Section 34 of 
the Arbitration Act. The. principles are so 
well settled that the Court will see whether 
the suit is under the contract containing the 
arbitration clause and the arbitration clause 
is wide enough to cover the disputes which 
are the subject-matter of the suit In my 
view, reading the plaint as a whole and the 
prayers, the substance is that an implied 
contract or term is sought to be introduced 
in the said agreement dated the 4th of Feb., 
1970, that by payment at one time of a spe- 
cified sum the agreement will stand cancell- 
ed. The prayers also indicate the same. 
Only by embellishment certain other para- 
graphs with an attempt to confuse the real 
issue and mix it up with extraneous matters 
some highly improbable and unreal pleadings 
have been introduced to allege domination 
by the petitioner of the respondent, taking 
advantage of his financial weakness and in- 
ducing the respondent to enter into the said 
agreement. It appears that the respondent’ 
is a very artful and clever person who has 
filed the suit in Dec., 1979, but did not cause 
the writ of summons to be served on the 


petitioner and only caused a notice of ° 


motion to be served on the very same day 
in the afternoon as soon as the Section 20 
application was filed on the 25th of Feb., 
1980. Therefore, the facts in the case of 
Gaya Electric or the Monro y. Bognor and 
the Bombay case were quite different from 
the present case where in my view there is 
no difficulty in holding that the entire dis- 
putes which are the subject-matter of the 
suit are covered by the arbitration clause 
although only a few paragraphs have been 
added to’ give a colour that the said allega- 
tions are dehors the contract and which 
appears to be an afterthought and subse- 
quent events. Therefore, in the present case 
for the time being I have no hesitation to 
say the entire suit as admittedly the allega- 
tions up to paragraph 16 and ‘the prayers 
are entirely related to and arise out’ of the 
contract dated 4th of Feb., 1970, and the 
rest of the allegations are immaterial for the 
purpose of deciding the ‘main dispute be- 
tween the parties and. appear to be only 
added to avoid the arbitration clause, if 
possible. The principles laid down in 
Jawaharlal Burman v. Union of India, AIR 
1962 SC 378 and also the summary in Russel 
19th Edn. at page 202 and Halsbury’s Laws 
of England, 4th Edn., Vol. 2, para 566 and 
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Sarkar on Law of Arbitration in British 
India pages 308-312, all the relevant princi- 
ples and the decisions have been discussed 
from which it clearly appears that on the 
facts of this case the discretion in favour of 
the stay must be exercised as the substance 
of the plaint makes it quite clear that the 
entire subject-matter of the suit is covered 
by the arbitration clause in the contract and 
arises out of the contract between the par- 
ties and further, in my view, the arbitration 
clause is wide enough to decide the disputes 
which are the subject-matter in the suit. In 
these circumstances I have no -hesitation inj 
staying the suit. 

7. I am making it clear that I am not 
going into the merits of the allegations in the 


plaint so far as to the undue influence and 


unconscionable bargain making the contract 
voidable although prima facie in the back- 
ground and the facts of this case and taking 
the plaint as a whole the said allegations 
prima facie seem to be set up for the pur- 
pose of taking a part of the plaint out of 
the arbitration clause, if possible, On a 
practical view of the matter, as the sub- 
stance and not the form of the plaint read 
with the prayers are clearly within the scope 
of the arbitration clause and therefore, the 
suit should be stayed. I am also making it 
clear that this will not prevent the respon- 
dent to proceed with the said allegations of 
unconscionable bargain and undue influence 
on the part of the petitioner made in the 
plaint if so advised after the arbitration is 
over in terms of the arbitration . clause in 
respect of the admitted portion of the plaint 
which are the subject-matter covered by the 
arbitration clause in the agreement between 
the parties dated the 4th of Feb., 1970. The 
prayers in the petition seem to be equally ap- 
plicable to the portion within the scope of 
the arbitration clause and also avoidance of 
the contract on the alleged ground of undue 
influence and unconscionable bargain. In 
that view of the matter it is a fit and pro- 
per case where’ the suit should be stayed at 
this stage until the reference to arbitration! 
under the arbitration clause in the contract, 
is concluded by determination of the dis-' 
putes which are the subject-matter of the 
present suit as admitted by Mr. P. K. Das 
and the arbitration clause is so wide and 
comprehensive that it can include the entirel 
subject-matter of the suit. 

8. In the result, there will be an order in 
terms of prayer (a). The respondent to pay 
the costs of this application. 

Application allowed. 
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A. F. A. D. No. 597 of 1963, Dis 


1981.7 
` Bindu Law 


v. “Sri 
and pii 


5-1- 


Religious endowment — 


Widow dedicating property by arpaunama 
— Validity. : 
A. Hindu widow. a limited owner of 41 


bighas of.. land dedicated her 
cottahs of land to a deity by 
` deed of arpannama. In respec 
of devolution of the shcbaiish 


P 


18 bighas, 16 


executing a 
of the mode 
the deed 


adopted the rule of primogeniture which is 


against the provisions of Hindu 


Held, that the -dedication . was 


able, improper and 
‘(Case law discussed). 
Mere execution of document 


inoperati 


Law. 


ve in law. 


(Paras 4, 20) 
was not suffi- 


cient to create a valid dedication in favour 


of deity. Further, the widow 
limit by making such ‘imprope 


exceeded ‘her 
r alienation 


-and the deed was not acted pon, it was 
sham,. illusory and was only a |paper trans- 
action. ; (Para 20) 

’ Cases Referred: Chronological . Paras 
AIR 1976 SC 709 ee 14 
AIR 1957 SC 434 10 
AIR 1952 Pat 438 . 5, il 
AIR 1922 PC 261:49 Ind App. 383 7 
(1912) 16-Cal WN 29 5, 12 
(1909) 13 Cal. WN 994 5,9 
(1895) ILR :22 Cal 506 4, 13 


S. N. Mukherjee and Asoke Deo, for Ap- 


pellant; Dhirendra Kr. Das, for 


Respondents. 


JUDGMENT :— The plaintiffis case is that 
by a registered deed of arpannama dated 
20th Nov., 1932, one Saudaminj Dassi dedi- 


cated. the disputed property to 
Sri Sri Rameswar Siba Thakur. 


` perty belonged to Lausen Hazra, 


_ two sons, Bhairab and Balar: 
- moyee- is Bhairab’s widow. ‘A 


property as a limited owner. 
sons of whom Ramdas, 
predeceased her. 


the deity, 
The pro- 

who had 
m. Rama- 
ter Balaram 


akhan and 
Ramamoyee 





transferred her d, anna 
Barapukur to Saudamini. 
latter acquired 16 annas interes 


perty by compromise in a title mt by pur- 
n 


.chase and by adverse possessio: 


` died in 1936 leaving her sons 


Ramtarak and Ramsasi, father 
AY/AY/A417/81/AAJ/MVJ 


interest in 


3 pi i 
sient the 


in the pro- 


also. She 
Ramsaran, 





unreason- 


f defendant- 


A I. R. 


No. 3. Jamini Bala, pro forma defendant . 
No. 4, is Ramtarak’s widow. `- Phanindra, 
defendant No. Y, is Ramsaran’s son. © Anan- 
damoyee, widow of Birendra Nath, is 
fendant No. 2, who is also Ram Saran’s son. 

Ramtarak, Ramsaran and Ramsasi - had- 
divided the properties amongst themselves. 

Jamini Bala sold her’ 1/3rd interest’ in the 
property to the plaintiff by a . registered 
kobala dated 4th Dec., 1948, to - meet the 
expenses of her daughter Lakshminoni’s- 
marriage ceremony. In the.R. S. Khatian, 
the property was recorded as a secular one. 

Phanindra filed an objection that it was a 

debuttar property of Sri Sri Rameswar Siba 

Thakur, of which.he was the sole shebait. 

Defendant No, 2, Anandamoyee, and defen- 

dant No. 3, Nirmal, also claimed. shebaitship 
of the deity. The plaintiff has alleged that. 
Saudamini had -no right to dedicate the pro- 

perty to the deity. The fictitious document 
was obtained by her eldest son, Ramsaran, 

and she did not understand the nature and 

contents of the document. She did not 

treat it as debuttar property. The. plaintiff 

was threatened by defendant No. 1 with. 
dispossession. The suit is for declaration of 
title and confirmation of possession and 

alternatively, for recovery of possession. 

There is also a prayer for injunction. 


2. Defendant No. 1 has alleged, inter 
alia, that the arpannama is a valid docu- . 
ment. Soudamini executed it with full 
- knowledge of its purports and contents and 
it was treated as debuttar property. i 


3. The learned Munsif discussed the facts . 
carefully, accepted thè plaintiffs version ` 
and decreed the suit. ` The defendant No. 1 
preferred an appeal. Thè appellate court 
did ‘not discuss the facts properly, That- 
court came to the conclusion that Saudamini 
did not exceed her. right as limited owner in 
dedicating the property in question in- favour 
of the deity, Sri Sri Rameswar Siba Thakur.. 
She validly executed a document anda 
valid endowment was created. After com- - 
ing to those findings, the appeal was allow- 
ed and the suit dismissed. ‘Hence this ap- 
peal by the plaintiff. 


4, It has been contended on behalf of 
the appellant that the alleged deed of arpan- 
nama, Ext: G, said to have been executed 
by Saudamini, shows that Causen Hazra. had 
executed an arpannama regarding the pro- 
perty in question. -That document has not- 
been produced. She was only -a limited 
‘owner. - She did not execute that document 
with regard to a small portion of the pro- 
perty.. She was in possession of 41 bighas of 


det 
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deed of. arpannama, Ext. G, she purported 
to dedicate 18 bighas 16 cottahs of land. to 
the deity, Sri Sri Rameswar Siba Thakur, 
and thereby she exceeded her power because 


such dedication was. not a ‘reasonable one. ` 


The oral- and’ documentary - evidence will 
support the plaintiff’s version. The learned 
first appellate Court did not’ discuss the 
facts elaborately. The case of Ram Kawal 
Singh v. Ram Kishore in (1895) ILR 22 Cal 
.506 has been cited in support of that con- 
tention. Saudamini had two other sons, 
who are cultivators. Her eldest son, Ram- 
sasi, was a pleader’s clerk. He managed to 


obtain that deed of arpannama’: from her 


mother and she was made to believe that 
Lausen Hazra had already dedicated the 
property to the deity, Sri Sri Rameswar Siba 
Thakur. The plaintiff isin possession of the 
property. The mode of devolution of she- 
baitship runs counter to the provisions of 
Hindu Law because the deed of arpannama, 
Ext. G, lays down the rule of primogeniture. 


5. It has been contended on behalf of 
the respondents that the first appellate Court 
has come to a finding that the deed of 
arpannama was validly executed and subse- 
quent treatment of the property was im- 
material. She was in possession of 28 
bighas 4 cottahs of arable land. Out of 
that Jand, she purported: to transfer a very 
small portion, i.e., only 2 bighas of arable 
land by the document in question, Two 
tanks viz., Barapukur and Chhotopukur, 
purported to be dedicated to the deity, Sri 
Sri Siba Thakur, by that document were in- 
divisible ones. So, the court will have no 
hesitation in stating that such transfer was 
a reasonable one and she did not exceed her 


limit in making such dedication. The pro- 
perty is really a debuttar one. The case of 
Churaman Sahu v. Gopi Sahu in (1909) 13 


Cal WN 994; Dharmadas v. Gosta Behary in ` 


(1912) 16 Cal WN 29 and Sri Ram v. Chan- 


deshwar Prosad in AIR 1952 Pat 438 have 


been cited. 


6. The plaintiff did not state in the plaint 
‘ that Saudamini did not execute the disputed 
deed of arpannama. So, the learned Munsif 
made. out a 3rd case that that document had 
not been executed by her. . The first appel- 
late Court has .stated that really the docu- 
ment had- been executed by. Saudamini in 
favour of the deity. -Subsequently she filed 
the suit evidenced by the copy of the rent 
suit register, Ext. L, which will also go to 
show that, in fact, such document of arpan- 
nama, Ext. G, has been “executed by her. 
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So, in second appeal, this matter need not 
be dilated any more. 


7. In- the case’ of Sardar Singh v. Kunj 
Behari Lal in: 49 Ind App 383:(AIR 1922 
PC 261), ‘it has been stated that Hindu Law 
recognizes the validity of dedication or 
alienation of a small fraction of the property 
by a Hindu female for the benefit of the 
soul of the deceased owner. It will appear 
from the page 107 of Dr. B. K. Mukherjea’s 


:Tagore Law Lectures on Hindu Law of Re- 


ligious and Charitable Trusts, 4th Edition, 
that when there is a deed of dedication 
executed by the donor, the mere execution 
of the: document though it purports on the 
face of it to dedicate property to religious 
or, charitable uses, is not enough to consti- 
tute a valid endowment. It must be proved 
that the donor intended to divest himself of 
his ownership in the property dedicated. 


8. This is a case of transfer inter vivos 
and not a case of a will, where the acts of 
the subsequent shebait after the death of 
the donor contrary to the terms of the en- 
dowment cannot be regarded as Teolog 
her intention., 


9. Now about the cases cited by the par- | 
ties. In the case of Churaman Sahu v. Gopi 
Sahu ((1909) 13 Cal WN 994) (supra), 
Amritalal died leaving three houses, - the 
total value of which was Rs. 3,800/- appro- | 
ximately. “The house in question of that 
case was transferred by way of gift to the 
daughter during her ‘dwiragaman’ ceremony 
which was of the value of Rs.-1,200/-. So, 
the value was a little less than 1/3rd of the 
total value of those houses and it was held 
as a reasonable alienation. 


10. In the case of Kamala Devi v. 
Bachulal Gupta in AIR 1957 SC 434, re- 
ferred to for the respondent, it has ` been 
stated that where the gift is neither dispro- 
portionate nor unreasonable in extent, it is 
binding on the reversioners. There the gift 
for the marriage dowry was to the extent of 
Mth of the total value of the property. 


11. In the case of Sri Ram v. Chandeswar 
Prasad (AIR 1952 Pat 438) (supra), it has 
been stated that no mathematical limit can 


-be fixed to the power of alienation of widow 


of her husband’s property for the purpose 
of. religious acts which conduce to his spi- 
ritual benefit. The question if the dedica- 
tion constitutes a reasonable proportion of | 
the whole estate must depend upon the facts 
and circumstances of each particular case,: 
vide page 440 of the teport. ; 
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12. The case of Dharmadas v. Gostha 
Behari (1912-16 Cal WN 29) |(supra) is on 


a different point because there it has been 


stated that where the private 
been partitioned amongst the 
the family and there was subs 


debuttar has 


uent transfer, 


sad v. Sri’ Sri Rameswar Jew Siba Thakur . 


members of . 


but there was nothing to show that there 
was a consensus to give the property a dif- 
ferent turn, the original debuttar character 


of the property is not destroyed. 


‘13. The case of Ram: Kawal ‘Singh v. 
Ram Kishore Das ( (1895) - 22 Cal 506) 
(supra) relied on by the appellant is also 
distinguishable - because in that case, . the 
alienation was not for the maintenance of 
an idol. The dedication wasi prima facie 
for the widow’s own spiritual; welfare and 
not-for the husband. It will how be neces- 
` sary to discuss if the dedication was a valid 





one. The deed of arpannama, Ext G, shows 
that the property had already! been dedicat- 
ed to the deity by Lausen Hazra. But no 


document has been filed to show that Lausen 
Hazra made any such dedicatipn in favour 
of the deity and she executed that deed, 
Ext. G, to reaffirm the same. | She was, in 
fact, a limited owner regarding the property 
in question, Though she had |41 bighas of 
land in her possession, she |purported -to 
dedicate 18 bighas and 16 cottahs of that 
land by a document including the only 
homestead, two tanks including the ‘khirk? 
tank and some tenanted lands.| Of course, 
emphasis has been laid on behalf of the re- 
spondent that she purported to transfer, only 
two bighas of arable land. . 


14. In the case of Mst. Sheo Kuer vV. 
Nathuni Prasad in AIR 1976 $C 709, it has 
been stated that if the , alienation by the 
widow is of a reasonable portidn of the pro- 
perty depends on the facts jand circum- 
stances of each case. 


15. The record of rights, Exts. 9 (b) and 
9 (d), show that the properties) were record- 
ed as Saudamini’s personal property. The 
learned Munsif referred to the} admission in 
Title Suit No. 28 of 1864 that! the property 


was characterised as a secular; one. It can 
be seen from the document, | Ext. 2 (a), 
which is her written statement!filed by her 
in Title Suit No. 987 of 1886, |that no men- 
tion of debuttar property had | been made.: 
Similar statement will appear from the 
document, Ext, 2, which is the| written state- 
ment-in Title Suit No. 886 of |1892. In.the 


plaint, Ext. 1, of the Title Suit No. 311 of 
1911, she asserts her right in the property as 
a secular one. It can be seen from the 
document, Ext. 1 (a), that Saudamini . - filed 





‘mini and of her sons. 
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Title Suit No. 146 of 1929 for correction of’ 
entry in the record of rights and did not as- - 
sert that the property was a debuttar one 
made by Lausen Hazra. 


16. It is common ground’ that no muta- 
tion of name was made everj after -thai 
arpannama was executed, vide “the landlord’s 
papers, Ext. 3 series, and the dakhilas, Ext.4 ` 
series, Of course, defendant, No. 1 produc- 
ed dakhilas, Ext. C series, to show mutation 
in the name of the deity. But the learned ` 
Munsif rightly pointed out that such dakhi- 
las came into existence after defendant No. 1 
came to know that the plaintiff had pur- 
chased the property in the meantime. So, 
he has rightly refused to place any reliance 
on the dakhilas, Ext. C series. . ` 

47. The learned Munsif has also pointed 
out that the documentary evidence shows 
that subsequently Saudamini’s sons parti- 
tioned the-homestead covered by the deed of 
dedication, Ext. G. These items were lost 
sight’ of by the first appellate Court though 
the law of small fraction was discussed. 


18. It has not been challenged even now 
that the two sons of Saudamini were only 
cultivators and only her eldest son was a 
pleader’s clerk. In that view of the matter, 
the disputed document, Ext. G. was the 
handiwork of Ramsaran because there was 
no reason to exclude her other two sons 
from the line of alleged shebaitship. . 

19. The learned Munsif has given ` satis- 
factory explanation why no reliance. could , 
be placed on the copy of the rent suit regis- 
ter, Ext. L. 

20. A substantial portion of her property 
was alienated. It was not conducive to 
Lawsen’s spiritual benefit either. Thus, from 
the aforesaid -discussions, the argument 
advanced on behalf of the respondents can- 
not be accepted. The law of small fraction 
advanced on behalf of. the respondents can-, 
not be accepted. It must be held that the 
document, Ext. G, purported to create an|- 
illusory endowment and she did not intend! 
to divest herself of the property. I further’ 
find that she did not, intend to create any’ 
endowment and hence, such dedication is. 
inoperative in law. A reasonable portion of 
the property was not transferred. The learn- 
ed first appellate Court made a mistake in 
not discussing the important aspect of the 
case, viz., the: subsequent conduct.of Sauda- 
That court made an 
error in jumping to the conclusion that 
mere execution.of the document was suffi- 
clent to create a valid dedication in favour 


. of deity, Sri Sri Rameswar Siba Thakur. I 
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further hold that she exceeded her limit by 
making such improper alienation, that the 
disputed deed, Ext. G, was not acted upon 
Jand it was a sham and paper transaction. 
The learned Munsif rightly held that the 
plaintiff had title to the property.. 

21: - The appeal is allowed. The judg- 
ment and decree appealed against be hereby 
set aside and those of the- learned Munsif 
-restored with costs. 

‘ Appeal allowed. 
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Union of India, Appellant v. D. Bose and 


others, Respondents. 

A. F. O. O. No. 48 of 1979 and Award 
No. 124 of 1978, Dj- 15-2-1980. 

Arbitration Act (10 of 1940), Ss. 16, 30, 
33 — Setting aside of award — - Error of 
law — Meaning of — Absence of error on 
face of award — Findings based on evi- 
dence. —- Award cannot be set aside, 

Where in the award given by the named 
arbitrator on reference of the disputes be- 
tween a contractor and the Union of India 
in respect of the quantum of claim of the 
-contractor, the arbitrator in terms of the 
contract had duly set out the findings and 
the submission of “no claim certificate” by 
the contractor being itself a dispute within 
the arbitration clause the arbitrator decided 
_the same in favour of the contractor, it 
could not be said that the arbitration clause 
came ‘to an end by virtue of the contractor 
furnishing the no claim certificate and that 
the reference was limited to any specific or 
certain disputes. The question as to whe- 
ther the claim of the contractor stood dis- 
charged by accord and satisfaction was a 
question of fact and a dispute well within 
the ambit of the arbitration clause and the 
Arbitrator decided the said question against 
the Union of India. The question of legal 
or admissible evidence, did not arise, but un- 
doubtedly there was evidence before the 
Arbitrator on the basis whereof the Arbi- 
trator could come to his finding as he had 
done. Although the provisions of the Evi- 
dence Act, 1872 did not in terms apply to 
arbitration proceeding, but the principles of 
law of evidence generally applied to arbi- 
tration proceeding. The arbitrator was 
bound to follow the rules of evidence so as 
to avoid any violation of the principles of 
natural justice in the proceeding. Case. law 
discussed. “(Paras 14, 15, 17) 
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The error in law on the face of the award 
means-that one can find. in the award or a 


document actually incorporated thereto as 
for ‘instance a note appended by the Arbi- 


_ trator stating the reasons for his judgment 


some legal proposition which is the basis of 
the award and which is erroneous. The 


. error in law must be apparent on the face 


of the award or some of the documents 
which form part of the award itself. Docu- 
ments not connected or incorporated directly 
into the award cannot be looked into for 
that purpose. Thus where there is no error 
apparent on the face of the award it is not 
open to a Court to go into the proceeding 
of the Arbitrator and set aside the award. 
AIR 1923 PC 66,.AIR 1967 SC 1032 and 
AIR 1975 SC 230, Followed, 

(Paras 15, 17, 18) 


Cases Referred: Chronological Paras 


AIR 1975 SC 230 16 
AIR 1974 SC 158. 14 
AIR 1974 Cal 208 17 


AIR 1967 SC 1032: 1967 All LJ 419 16 
(1966) 2 QB 617: (1965) 3 All ER 837: 
(1966) 2 WLR 288, D. & C Builders Ltd. 


v. Rees 14 
AIR 1965 SC 342 ll 
AIR 1963 SC 250 : 14 
AIR 1955 SC 468 15, 16 
AIR 1954 Cal 245 i : 15 
(1949) 53 Cal WN 828 oe AS 
AIR 1937 Bom 410 17 
AIR 1924 Bom 149 17 


AIR 1923 PC 66 15, 16 
(1915) 84 LIKB 2221: 113 LT 180, Walford 
Baker and Co. v. Macfle & Sons 15 


P. K. Sen, for Appellant; A. C. Bhabhra, 


` for Respondents. 


S. C. GHOSE, J.:— This appeal is direct- 
ed against the judgment and order dated 
January 19, 1979 passed by T. K. Basu J. 
By and under the said judgment and order 
the learned trial Judge dismissed the applica- 
tion made by the appellant under Ss. 16, 30 
and 33 of the Indian Arbitration Act, 1940 
inter alia for setting aside of an award dated 
May 1, 1978 madè by the Achiatet Col. 
Gurcharan Singh. 


2. By and under a contract dated 28th 
September 1972 executed within the jurisdic- 
tion of this Court, by and between. the ap- 
pellant and the respondent, the respondent 
agreed to cdnstruct for the appellant single 
man accommodation and messes and certain 
external services, phase IA (Left Zone) at ` 
Binaguri, District Jalpaiguri. The agreed 
value of the said constructions agreed to be 


- constructed by the respondent was Rupees 


. Engineer to do so, and shall n 


` contract and is specified in the 


. “in direct relation to the time 


- whole. 


‘the various trade processes or 
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1,06,77,167.65 paise. The sai 
tained inter alia the followin 


f a 


nion of India v. D. Bose 


contract con- 
terms :— 


“Condition No. 9 — Suspension of work— 


“The contractor shall suspen 
the works or any part or par 
ever called upon in writing b 


execution of 
thereof when- 
the Garrison 


t resume ‘work 


thereon until so directed in writing by -the 


Garrison Engineer. 
allowed by the GE an. extensi 
less than’ the period of suspens 
pletion of the item or group of 
for which a separate period of 


The FARS will bə 
n of time (not 


ion) for com- 
items of work 
completion is 


given in the contract and of Which the sus- 


pended work forms part but 


o other claims. 


in this respect for Combe ios or other- 





“Condition No. 11 — Time, 
tension— (A) Time is of the 


wise, howsoever, shall be ms ty 


elay and Ex- 


ence of the 


contract docu- 


ments or in each individual works order. 
As soon as. possible after- the ‘contract is let 


or any substantial works order 
before work under it is begun, 


the contractor shall agree pea 


progtess chart. . The chart sha 


contract documents or the Wo 
completion -of the individual 


is placed and 
the GE and 
a time and 
be prepared 
stated in the 


rks Order for 


items, thereof 


and/or. the Contract or works order as a 


It shall indicate the f 
dates for commencement and 


work, and shall be amended 


recast of the 
ompletion of 
ections. of the 
may be re- 


quired by agreement between the GE and the 


`~ contractor within the limitation. of time im- 


ý 


_ pliers which, the contractor has 


„or reduce; or ` 


` ernment in executing works not 
> of the contract, or 

. (vii) by reason of any other 
‘in’ the-absolute discretion of 
Officer is beyond contractor’s c 


posed in the contract documents or Works 


Order. 
(i) by force majeure, or 
(ii) by reason of abnormally 
or . 


If the works be delayed.:-- 


bad weather, 


-(ili) by reason of serious loss or damage 


by fire, or 


combination of workmen, strik 


(iv) by reason of civil so h 
affecting any of the trade emp 


work, or 
- (v) by reason of delay on 
nominated sub-contractor, or n 


local 
‘or lockout, 
oyed on the 


the part of 
ominated sup- 
in the opinion 


of GE, taken all practicable steps to avoid, 


(vi) by reason’ of delay on 
contractors” or . tradesmen enga 


the part of 
ged by Gov- 
forming part 


ntrol; 





cause, which 
fe Accepting 


then in any such case the officer hereinafter 


. mentioned may make fair and reasonable ex- 


tension in the completion dates. of individual 


separate periods of completion -are mention- 
ed in the contract documents or works ‘order, 
as applicable., Upon the happening òf- any 
such event causing delay, the contractor shall 
immediately give notice thereof in “writing to 


. G.E. but shall nevertheless use constafitly his 


best endeavour to prevent or make ‘good the 


delay and shall do all that may reasonably | 


be required to the satisfaction of the G. E 
to proceed with the Works, extension òf time 
shall. be granted as under :— 

(a) by G. E. for all Term Contracts; 

(b) by Accepting Officer of the contract 
for all other contracts. Extension of time, 
as granted above, shall be communicated to 
the contractor by G. E. in writing and shall 
be final and binding provided that in the case 
of contracts (other than Term Contracts) ac- 


cepted by the G, E., in the event of the con-‘ . 


tractor not agreeing to the extension granted 
by the G. E. The matter shall be referred 
to the G. W. E., whose decision shall be final 
and binding. 

(B) If the works be delayed :— 


= i R 


items or groups of items of work for which `.’ 


(a) by reason of non- availability of Gov- l 


ernment Stores mentioned in Schedule ‘B’; or. 


-{b) by reason of non-availability or break 
down of Govt. Tools and plant mentioned 
in Schedule ‘C’; 
then in any such event notwithstanding the 
provisions hereinbefore contained, the G. E., 
may in his discretion grant such extension of 
time as may appear reasonable to him and 
the contractor shall be bound to complete the 
works ‘within such extended time. In the 
event of the contractor not agreeing to the 
extension granted by the Garrison Engineer, 
the matter shall be referred to the Accepting 


Officer (or GWE in case of contract accept-. 


ed by Garrison Engineer) whose decision 
shall be final and binding. 

(C) No claim in. respect of compensation 
or otherwise, howsoever, arising, as a result 
of extension granted under conditions (A) 
and (B) above shall be admitted. 

“Condition No. 58 — Fair Wage— 


(a) The contractor shall pay ‘nof less than : 


the “fair wage” as defined below or the 


“minimum wage fixed under the Minimum 


Wages Act, whichever is higher to labourers 
engaged by him on the work. . “Fair Wage” 


means wage whether for time or piece work _ 


notified at the time- of inviting tenders for 
the work and -where such wages have not 
been so notified, the wages prescribed by the 
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Chief Engineer for the stations at which the 
-work is dòne. 


“Condition 63— Variations of prices of 
Materials incorporated in works consequent 


on an’ Act of the Legislature — If during the ` 
price of. 


progress of the works, the 
any material . incorporated. in the works 
is increased by an Act of Legislature, 
being other than a Sales Tax, and the 
Contractor shall thereupon necessarily - and 
properly pay in respect of that material (in- 
corporated in the Works) a price which is 
in ‘excess of the price of that material as 
prevailing on the date of acceptance of tender 
or if the price of any material incorporated 


in the Works as prevailing on the date of 


acceptance of tender is similarly reduced, the 
contract sum shall accordingly be varied, 
provided always that any increase so payable 
is not, in the opinion of. the C. W. E. (whose 
decision shall be final and binding) attribut- 
able to delay in the execution of the Con- 
tract within the -control of the contractor. 
The contractor shall, for the purpose of this 
condition, keep such books of account and 
other documents as are necessary to show 
the amount of any increase claimed or any 
reduction available and shall allow inspection 
of. the same by any duly authorised repre- 
sentative of Government and further shall at 
the request of the G. E. furnish verified in 
such a manner as the G. E. may require, any 
documents as kept and such other informa- 
tion as the G. E. may require. 


The contractor shall within a reasonable 
time of. his becoming aware of any alteration 
in the prices of any such material, give 
notice thereof in writing to the G. E. stating 
that the same is given pursuant to this con- 
dition together with all information relating 
thereto which he may be in a ‘position to 
supply.” 


3. The said. contract. between the parties - 


contained an arbitration | clause in the fol- 
lowing terms :— 


“Condition Nò. 70 — Arbitration— All 
disputes, between the parties to the con- 
-tract (other -than those for which the de- 
cision of the CWE or any other person is by 
the contract expressed to be final and bind- 
ing) shall after written .notice by either party 


to the contract to the other of them be re-. 


ferred to the sole arbitration of an Engineer 
Officer to be appointed by the authority 
mentioned in the tender documents. - 
‘Unless both parties agree in writing such 
reference shall not take place until after the 
1981 CaL/? IV. G—17 
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completion or alleged completion of -tbe 
works or termination or determination of the 
coùtract under Conditions Nos. 55 and 57 
hereof : 


Provided that in the event of abandonment 
of the works or cancellation of the contract 
under Conditions Nos. 52, 53 or 54 berecf, 
such reference shall not take place until 
alternative agreements have been finalised by 
the Government to get the works completed 
by or through any other contractor or con- 
tractors.” 


“If the arbitrator as appointed resigns his 
appointment or vacates his office-or is unable 
or unwilling to act due to any reason what- 
soever, the authority appointing him may ap- 
point a new arbitrator to act in his place. 


The arbitrator shall be deemed to have 
entered on the reference on the date he issued 
notice to both the parties, fixing the date of 
hearing. The arbitrator may, from time to 
time with the consent of the parties, enlarge 
the time, for making and publishing the 
award. f 


The arbitrator shall give his award on 
all matters referred to him and shall indicate 
his findings, along with the sums awarded, 
separately on each individual item of dispute. 


The venue of arbitration shall be such 
place or places as may be fixed by the arbi- 
trator in his sole discretion, 


The award of the arbitrator shall be final 
and binding on both parties to the contract.” 


4. The respondent undertook the work 
and completed the same. ~ 


5. Thereafter disputes and differences 
arose between the parties in regard to the 
quantum of the claim of the respondent in 
respect of the said works done under the 
said contract. The said disputes were re- 
ferred to the arbitration of the named arbi- 
trator- CoL Gurcharan Singh in. terma of 
Clause 70 of the said contract. i P 


6. The parties duly filed - their statement 
and counter-statement of claim -before the 
arbitrator and after hearing the parties and 
considering the evidence both oral and docu- - 
mentary adduced before the arbitrator, the 


arbitrator made the above-mentioned award -- 


dated May 1, 1978 in favour of the respon-. 
dent. The said award was challenged and 
sought to be set aside under Sections 16,- 30 


- and 33 of the Arbitration Act, 1940 as men- 


tioned hereinbefore by the appellant. But 
the appellant’s said application was dismissed 
by the Court of first instance by the above- 


~ 
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mentioned judgment and order dated Jan. 19, 
1979. 


7. Mr. P. K. Sen, appearing on behalf of 
the appellant Union of D ae that 


the award should have been aside by the 

Court of first instance on |the following 

grounds, to wit: ; 
(1) No finding was recorded by the arbi- 


trator as he was obliged to do| by and under 
the arbitration agreement between the parties. 


(2) From time to time the respondent re- 


ceived various amounts on ing account 
and before the last sum was ived by the 
respondent, the respondent filed a ‘No Claim 


Certificate’ whereby the respondent admitted 
and acknowledged that there no further 
claim of the respondent against the appellant 
and all the outstanding claims of the parties 
were settled. Thus by reason |of submission 
of the said “No Claim Certificate’ the respon- 
dent was debarred from making any further 
claim either before the ap or before 
the arbitrator. 

(3) Alternatively the entire claim of the 
respondent stood satisfied by, accord and 
satisfaction in view of the submission of the 
above mentioned ‘No Claim ificate’ by 
the respondent. 

(4) No legal and valid evidence was ad- 
duced either oral or documen in support 
of claims Nos, 1 to 8 and therefore the arbi- 


trator erred in Jaw in allowing the said’ 


claims. 

(5) The arbitrator acted canna) and 
misconducted in failing to apply the Condi- 
tions Nos. 9; 11 ‘and 63 of the contract in 
arriving at his decision and the, award there- 
fore is bad and should be set aside. 

(6) The Arbitrator acted beyond his auth- 
ority in granting escalation which he had no 
jurisdiction or power to do under the con- 
tract and thus travelled beyond] the contract. 
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. (D) The impugned award is, beyond the 


scope of the reference. 


8. In support of his submission, Mr. Sen 
cited various authorities to which we shail 


advert later in the judgment. 
9. Mr. Bhabhra appearing 


on behalf of 





the respondent on the con 
that the award was and is q 
binding upon. the parties. Mr. 
mitted that the Arbitrator gave 
accordance with the arbitration 
all the claims of the respond 
Claim Certificate’, according to 
was given while the disputes 
before the Arbitrator and they 
ted without prejudice to the 


submitted 
valid ‘and 
habhra sub- 
is finding in 


greement on. 


t. The ‘No 
. Bhabhra, 
ere pending 
submit- 
claims 


ALR. 
in the reference. In any event, according to 
Mr. Bhabhra whether the ‘No Claim Certifi- 
cate’ debarred the respondent from making 
any other claim was a dispute for adjudica- 
tion before the Arbitrator and the Arbitra- 
tor had decided the same in favour of the 
respondent, Further according to Mr. Bha- 
bhra whether the contract between the par- 
ties discharged by accord and satisfaction 
was a question of fact for the Arbitrator to 
decide and the Arbitrator had decided the 
said question in favour of the respondent. 
Mr. Bhabhra further submitted that there 
was adequate evidence both documentary 
and oral before the Arbitrator to enable bim 
to make the award as he has done, Various 
documents were produced and tendered 
before the Arbitrator although they were not 
strictly proved in accordance with the provi- 
sions of the Indian Evidence Act, but the 
Indian Evidence Act does not in terms apply 
to a proceeding before the Arbitrator. The 
only thing that the Arbitrator was concerned 
was to see that there was no failure of ap- 
plication of the principle of natural justice 
and the parties had ample opportunities ta 
tefute the claims of each other or the evi- 
dence produced by each other. 

10. Lastly Mr, A. C. Bhabhra submitted 
that although in the instant case specific dis- 
putes between the parties were raised before 
the Arbitrator, they were not pinpointed in 
the letter demanding reference to arbitration, 
Mr. Bhabhra further submitted that the exact 
disputes before going to arbitration need not 
be specified, 

` 11. The expression “finding” has been ex- 
plained in O. XX, R. 5 of the Code of Civil 
Procedure. It appears that the term “find- 


ing” is different from the term “reasons”. 


“Finding” is the conclusion arrived at and 
“reasons” are the grounds for such conclu- 
sion. In the instant case, the arbitrator has 
come to his finding on each dispute referred 
to him for adjudication as will appear from 
the Award made and published by the Arbi- 
trator. But then the Arbitrator has not 
given any reason for arriving at such find- 
ing. The Supreme Court. in the case of In. 
come-tax Officer, ‘A’ Ward, Sitapur v. Murli- 
dhar Bhagawandas reported in AIR 1965 SC 
342 has referred to the provisions of O. XX, 
R. 5 of the Code of Civil Procedure and 
pointed out the distinction between the ex- 
pression “finding” and “reasons”. The Arbi- 
trator in' the instant case, in. our opinion, in — 
terms of the contract has duly set out the 
finding. i 

'12. The ‘no claim certificate’ mentioned 
hereinabove was given by the respondent on 
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the conditions set out in their letter dated 
20-4-1977 addressed to the Garrison Engi- 
neer, Binnaguri. The said letter reads as 
follows : 
“No. CAL/MES/BIN/4/77 Date: 
20-4-1977, 
To 
The Garrison Engineer, 
P. O. Binnaguri, 
Dist. Jalpaiguri. 
CA No. CESZ/13 of 1972-73 prov. 
of single men accommodation, 
Messes and club and certain ex. 
ternal services Phase JA. Banna- 


Dear Sir, 


We hereby place on record that on youn 


assurance that our pending claims in arbitra- 
tion will not be prejudiced, we have granted 
you no claim certificate while signing the 
final bill as passed by you which did not 
form part in pending arbitration proceedings. 
Thanking you: 
Yours faithfully. 
For M/s. D. Bose and Brothers., 
S. R. Bose.” 


13. The contention of Mr. P. K. Sen was 
that the contract including the arbitration 
clause contained therein came to an end by 
virtue of the respondent furnishing the ‘no 
claim certificate’. Mr. Bhabhra’s contention 
on the other: hand was that the said ‘no claim 
certificate’’ was given without prejudice to 
the rights of the claimant and pending the 
teference itself. j 


14. In our opinion, the submission of ‘no 
claim certificate’ by the respondent to the ap- 
pellant on the conditions mentioned herein- 
above or in any event was a dispute within 
the ambit of the arbitration clause contained 
in the said contract and was a subject-matter 
for adjudication by fhe Arbitrator. The 
Arbitrator having decided against the appel- 
lant on the said issue by making the said 
award in favour of the respondent, the con- 
tentions of Mr. Sen on this point cannot pre- 
vail. The next submission of Mr. Sen that 
the entire claim of the respondent stood 
satisfied by accord and satisfaction in view of 
submission of the said ‘no claim certificate’, 
in our opinion, has no merit. First, whether 
the claim of the respondent stood discharged 


by accord and satisfaction was a question of — 


fact for the Arbitrator to decide. The Arbi- 
trator has decided the said question of fact 
against the appellant. Mr. Sen drew our at- 
tention to the case of Kapurchand Godha v. 
Himayat Ali Khan Azamijah, reported in AIR 
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1963 SC 250 wherein it was held in approv- 
ing of Illustration’ ‘C to Section 63 of the 
Indian Contract Act that if A owed a largo 
sum of money to B and B accepted a lesser 
sum offered by C in full satisfaction of B’s 
claim of A, B cannot recover balance from 
A after receiving the payment in full satis- 
faction. The said case merely laid down the 
principle of accord and satisfaction as 
enunciated in the Indian Contract Act and 
does not in any way affect any question in- 
volved in the instant appeal. The proposi- 
tion mooted by Mr. Sen was noted by the 
Supreme Court in the case of Damodar 
Valley Corporation v. K. K. Kar, reported in 
AIR 1974 SC 158. The Supreme Court was 
pleased to observe that the question whether 
there had been a full and final settlement of 
a claim under the contract was itself a dis 
pute arising upon or in relation to or in con- 
nection with the contract. Mr. Bhabhra also 
drew our attention to the case of D. & C. 
Builders Limited v. Rees reported in (1966) 2 
QB 617 wherein it was held that payment by 
a debtor whether in cash or by cheque of a 
lesser sum than the amount of the debt was 
not a settlement of the debt which was bind- 
ing at law on the creditor. It is clear, there- 
fore, that the, question as to whether the 
claim of the respondent stood discharged by 
accord and satisfaction was a question of 
fact and a dispute well within the ambit of 
the arbitration clause and the Arbitrator de- 
cided the said question against the appellant. 


15. The next contention on behalf of the 
appellant that there was error apparent on 
the face of the award inasmuch as there was 
no evidence on record to support the award 
is to be scrutinised. It is true that no docu- 
ment was proved stricfly in accordance with 
the principles laid down in the Evidence Act 
before the Arbitrator. But it should be noted 
that various documents were produced before 
the Arbitrator in support of the case of the 
Tespondent and there was ample evidence for 
the Arbitrator to act upon. It is true that 
evidence in accordance with the provisions of 
the Evidence Act was not proved or tender- 
ed before the Arbitrator. The Evidence Act 
does not apply to arbitration as is evident 
from Section 1 of the Evidence Act, 1872. 
The question of legal or. admissible evidence, 
in our opinion, did not arise, but undoubtedly 
there was evidence before the Arbitrator on 
the ‘basis whereof the Arbitrator could come 
to his finding as he has done. If there was]- 
no evidence at all before the Arbitrator the 
award could be assailed as being erroneous 
on fhe face of it. But in the instant case 
there was evidence before the Arbitrator to 
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enable him to come to the finding as he has 
done. It is true that although |the provisions 
of the Evidence Act, 1872 dol not in terms 
apply to arbitration proceeding, but the 
principles of Law of Evidence generally apply 
jto arbitration proceeding. By |the principles 
of law of evidence we mean that it is the 
duty of the Arbitrator to see that there is 
no violation of principles of natural justice 
in the proceeding held by him and no evi 
dence is taken behind the back! of any party 
or that no evidence is taken without allow- 
ing the other party to scrutinjse the same. 
Law on this point is different in India than 
that in England and the observation in Rus- 
sel on Arbitration, (17th Edition) at page 179 
to the following effect: 





“Arbitrators are bound by the same rules 
of evidence as the Courts of law, unless the 
parties have otherwise agreed. 


“I have always understood that arbitrators 
are bound by the same rules of evidence as 
the Courts of law’; “A general statement 
has been made that arbitrators |may proceed 
in receiving evidence without |reference to 
principles of law or equity. Now we know 
that position to be contrary to jlaw and the 
practice of the courts”; “I nevér understood 
that arbitrators were at li to deviate 
from those rules which govern ithe Superior 
Court 22.06 me ce oe LaTe on] cas ccc cee ane 
that this is not legal evidence, jand, if it is 
not legal evidence, that it ought not to be 


received.” | 
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have no application to an arbitration pro- 


ceeding in India. In India, in 


our opinion, 


the arbitrator is bound to follow the rules 


of evidence so that there may 


not be any 


violation of the principles of natural justice 


in the proceeding. In the case 


of Walford 


Baker and Company v. Macfie and Sons re- 
ported in (1915) 84 LJ KB- 2221 wherein 
Lush and Atkin, JJ. came to the view that 
the principles of Evidence Act must be 
followed by the Arbitrator has| no applica- 
tion, in our opinion, to an arbitration pro- 
ceeding in this country. Reference in this 
connection may be made to the case’ of 
Chhogmal Rawatmal v. Sankalchand G. 
Shah reported in (1949) 53 Cal WN 828 
But it should be noted that in the said case 
the award was set aside on the ice that 





there was error apparent on the face of the 
award in view of the fact that there was no 
material at all for the Arbitrator) to come to 
conclusion to which he had come. Emphasis 
‘in this connection may be laid on the last 
few lines in the 2nd paragraph Col. 2 at 
page 831 of the said report. Inithe case of 
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Thawardas v. Union of India reported in 
AIR 1955 SC 468 relied on by Mr. Sen the 
following observation was brought to our 
notice : 

“I£ no specific question of law is referred 
either by agreement or by compulsion, the 
decision of the Arbitrator on that is not 
final, however much it may be within his 
jurisdiction and indeed essential, for him to 
decide the question incidentally.” 

Our attention was also drawn to the observa- 
tion of the Supreme Court appearing at para- 
graph 18 of the said judgment. 

“ae ae eee es cs in the absence of either 
agreement by both sides about the terms of 
reference or an order of the Court under 
Section 20 (4) compelling a reference the 
Arbitrator is not vested with the necessary 
exclusive jurisdiction. Therefore when a 
question of law is the point at issue unless 
‘both’ sides ‘specifically’ agree to refer it and 
agree to be bound by the Arbitrator’s deci- 
sion the jurisdiction of the Courts to set an 
arbitration right when the error is apparent 
on the face of the award is not ousted, The 
mere fact that both parties submit incidental 
arguments about a point of law in the course 
of proceeding is not enough.” 

This was cited by Mr. Sen in support of his 
contention that the Arbitrator went beyond 
the scope of reference and thus the award 
is void. In elaborating this point Mr. Sen 
contended that by the letter dated 9th June, 
1974 appearing at page 34 of the Paper Book 
addressed by the respondent to the Chief 
Engineer, only certain items of claims were 
made. The scope of the arbitration was only 
with regard to these claims and as the award 
travelled beyond .the claims it was vitiated 
by an error of law. It, however, appears 
from the letter dated 10th February, 1977 
by which the disputes were sought to be re- 
ferred to the arbitration, (Pages 38, 39 of 
the Paper Book) that the reference was not 
limited to any specific of certain dispute or 
disputes. Indeed exact specification of dis- 
putes before going to arbitration is not 
necessary. (See Nandram Hanutram v. 
Raghunath and Sons Ltd. reported in AIR 
1954 Cal 245 paras. 7 and 11). The error in 
law on the face of the award means that one 
can find in the award or a document actually 
incorporated thereto as for instance a note 
appended by the Arbitrator stating the 
reasons for his judgment some legal proposi- 
tion which is the basis of the award and 
which is erroneous. The error in law must 
be apparent on the face of the award or 
some of the documents which form part of 
the award itself. Documents not connected 
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or incorporated directly into the award can- 
not be looked into for that purpose. Thus 
where there is no error apparent on the face 
of the award it is not open to a Court to go 
into the proceeding of the Arbitrator. (See 
Champsey Bhara and Company v. Jivraj 
Baloo, AIR 1923 PC 66 is equal to 50 Ind 
App 324). 

16. The ratio decidendi in Champsey 
Bhara and Company v. Jivraj Baloo, AIR 
1923 PC 66 was approved by the Supreme 
Court in Union of India v. Bungo Steel 
Furniture Pvt. Ltd., AIR 1967 SC 1032 and 
again in N. Chellappan v. Kerala S. E. 
Board, AIR 1975 SC 230. The Supreme 
Court in the latter case observed “The umpire 
as sole Arbitrator was not bound to give a 
reasoned award and if in passing the award 
he makes a mistake of law or of fact, that 
is no ground for challenging the validity of 
the award. It is only when a proposition of 
law is stated in the award and which is the 
basis of the award and that is erroneous, can 
the award be set aside or remitted on the 
ground of error of law apparent on the face 
of the record ... ... ... ... .. The court 
has no jurisdiction to investigate into the 
merits of the case and to examine the docu- 
mentary and oral evidence on the record for 
the purpose of finding out, whether or not 
the Arbitrator has committed an error of 
law ... we vee eee eee” It should be noted in 
this connection that in the case of Thawar- 
das v. Union of India reported if AIR 1955 
SC 468, the award was a speaking award, 
reasons for the award were given and the 
said reasons were wrong on the face of them. 
(See in this connection para. 4 at p. 471, 
paras. 7, 10 and 17 at p. 474). 

17. The award in the instant case does 
not show any mistake or error on the faca 
of it. It cannot be said also, in our opinion, 
that the Arbitrator in any way failed to 
apply Conditions 8, 11 and 63 of the contract 
set out in the earlier part of the judgment 
in making the award. In any event, the 
same does not appear on the face of the 
award and we are unable thus to come to 
the said conclusion. The case of Aboobaker 
Latif v. Reception Committee of the 48th 
Indian National Congress reported in AIR 
1937 Bom 410, the case of Eurasian Equip- 
ment and Chemical Ltd. v. Union of India 
teported in AIR 1974 Cal 208 and the case 
of Tyebbhai Essubhai Thanawalla v. Abdul 
Husein Tyeballey reported in AIR 1924 Bom 
149, in our opinion, lay down that an arbi- 
trator (must decide upon the evidence put 
before him by the parties and that in ad- 
mitting such evidence he must observe the 
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principles of natural justice. The fact thal 
there was evidence produced before the 
Arbitrator has been stated in paragraph 14 
of the affidavit of Suhas Rajan Bose filed in 
opposition to the petition for setting aside 
the award and has been admitted in para. 11 
of the affidavit of Dilbagh Roy Bahl appear- 
ing at page 71 of the Paper Book wherein 
the said deponent has said “I say that the 
deponent just produced a bunch of papers 
alleged to be vouchers and other documents 
but he never proved them according to law 
and as such the learned Arbitrator miscon- 
ducted himself in looking at those documents 
and forming his opinion thereon and making 
the Award in favour of the respondent on 
the basis thereof. I say that the alleged 
documents mentioned in the said para- 
graph were never proved according to 
law.” The fact of proving the claims 
of the claimant which have been allow- 
ed by the Arbitrator in the Award will 
appear from the face of the Award itself, 
It is also stated in the judgment of the Court 
of first instance to the effect: “cart loads of 
books and documents were produced before 
the Arbitrator. Certain measurements were 
admitted by the parties and so on. In that 
view of the matter, it cannot be said that 
the findings are based on no evidence.” 


18. For the reasons stated ‘in the earlier 
part of the judgment it appears to us none 
of the points urged by Mr. Sen can be sus- 
tained. The appeal, in our opinion; has no 
merit and is dismissed with costs. 

A. N. SEN, C. ¥.:— I agree. 


Appeal dismissed. 
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Jiwani Engineering Works (P.} Ltd., Peti- 
tioner v. Union of India, Respondent. 
Suit No. 206 of 1979, D/- 16-4-1980. 


(A) Arbitration Act (10 of 1940), Ss. 20, 
30 and 33 — Grounds for setting aside 
award — No claim certificate issued by con 
tractor in favour of other party to works 
contract — Does not render order of refer- 
ence under S. 20, a nullity — Award not 
liable to be set aside. 


Award made by the arbitrator was chal- 
lenged on the ground that the contractor 
had executed a no claim certificate in favour 
of Union of India for which certain work 
was done under works contract. 
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` Held: There is no question that by grant- ` 


ing no claim certificate the | contractor be- 
comes disentitled to refer any dispute which 
arises out of contract to arbitration under 
arbitration clause in the works agreement 
between the parties. The question whether 
there is a no claim certificate or not, itself, 
is a dispute which was referred to arbitra- 
tion and covered under fhe arbitration 
clause. The arbitrator has jurisdiction to 
decide the same. It is so well known and a 
notorious fact that unless a no claim certi- 
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. ficate is issued by the contra payment of 
final bill will not be made. t that does 
Not prevent the contractor m raising its 


claim before arbitrator in terms of arbitra- 
tion clause for value of his work or other 


claims within scope of a ent between 
parties. Award is not liable to be set 
aside on this ground. ` (Paras 4, 6) 


(B) Arbitration Act (10 oñ 1940), - S. 29 


— No bar for arbitrator to 


pendente lite (i. e.) from date 


‘upon reference till award is 
-claim adjudicated by him in 
— Arbitrator has jurisdiction 


-grant interest 
of entering 
made, on the 
the reference 
to award it. 

(Paras 4, 6) 


Cases Referred: Chronological Paras 


1981 Cal 95 
1974 SC 158 
1972 SC 1507: (1972) 1 
1967 SC 1032: 1967 All 
1955 SC 468 


. K. Sen with P. K. Sen, 
Sanjay Bhattacharya, for R 


ORDER:— This is an a 


setting aside an award under 
of the Arbitration Act. 

2 Pursuant to a contract 
of earth work in formation, 
building and other mi 


presented by the South 


1920 Cal 737: 32 Cal LĪ 239 


Eas 


SCC 702 
LJ 419 


hRDHAAA 


for Petitioner; 
ndent, 

plication for 
Ss, 30 and 33 


for execution 
bridge work, 
ous works, a 


Railway, 


tender wag called by the Ent of India re- 


and the petitioner’s tender 
the 17th of April, 1964, and 


accepted on 
a formal con- 


tract was entered into being dated 21st may, 


1964. 
3. It appears that disputes 


arose in re- 


spect of the said contract and the same was 


teferred to arbitration after 


e respondents 





made an application under Section 20 of 
the Arbitration Act before Court being 
Matter No. 66 of 1976 dated 20th August, 


1976. Thereafter it appears several exten- 
sions were obtained for making the award. 
The last extension was ob up to 30th 
Nov., 1979. It also appears that the arbi- 
trator entered upon the ref pursuant 


ALR. 


to the said order of reference dated 20th 
August, 1976, by their letter dated 13th Nov., 
1976, and both the parties appeared before 
the arbitrator and filed their statement of 
claim and counter statement and, ultimately, 
the award was made on the 30th Nov., 1979, 
which was filed before this Court by the 
arbitrator by its letter dated 30th Nov., 1979, 
which was forwarded to this Court by the 
arbitrator by letter dated 30th Oct, 1979, 
and the same was filed on the 11th Dec., 
1979, and the Court duly served notice on 
the parties for filing the arbitration agree- 
ment dated 12th Dec., 1979, and stated that 
the matter will appear in the list for judg- 
ment upon award on 29th Jan., 1980. The 
petitioner, Union of India, filed its objec- 
tion for setting aside the award on 3rd 
March, 1980 and, thereafter, directions were 
given for filing affidavits and the matter is 
now being heard. 


4. Mr. D. K. Sen with Mr. P. K. Sen 
appeared for the petitioner and challenged 
the award mainly on two grounds; firstly, 
that the respondent, the award holder, has 
executed a no claim certificate which is an- 
nexure ‘A’ to the petition and, therefore, he 
is not entitled to any claim in the reference 
as he has mentioned specifically in no un- 
equivocal terms that there was no dispute 
or difference relating to the agreement con- 
tained in the arbitration clause in the arbi- 
tration agreement. He submitted that on 
the basis of the said no claim certificate the 
order of reference and the award become a 
nullity as the arbitrator has no jurisdiction 
to enter into the reference and as there was 
no difference or dispute between the parties 
arising out of the said contract. But I am 
afraid the same cannot be accepted as whe- 
ther there was no claim certificate or not 
that itself is a dispute which was referred 
to arbitration and covered under the arbi- 
tration clanse in the agreement as it is. 
for the arbitrators to decide such ‘question. 
The said point was taken by the Union of 
India in so many arbitrations which w 
couched in the same language and it is 
well known and a notorious fact that unless 





for the value of his work or other claims 
within the scope of the agreement between 
the parties. The said question came up be- 
fore this Court from time to time and in 
one of the unreported decisions of the ap- 
peal Court in Award Case No. 124 of 1978 


1981 - 


(Union of India v. D. Bose) of C. J. and © 
S. C. Ghose, J. dated 15th Feb., 1980 (since 
reported in AIR 1981-Cal 95), the same com 
tention of Mr. P. K. Sen, who is appearing be- 
fore 'me, as to the no claim certificate, has 
been rejected and, therefore, in my . view, 
there is no substance in the said contention. 
Mr. Sen thereafter referred to CL 16 (2) of 
the Contract which disentitled the respon- 
dent award holder from any interest. But, 
in my view, that clause does not prevent 
the arbitrator from granting pendente. lite 
interest on the claim adjudicated by the 
arbitrators in the reference before them. In 
this case the arbitrator has awarded interest 
from the date of entering upon the refer- 
ence being 18th Nov.; 1976, till the date of 
the publication of the award which, it is 
now well settled, that the arbitrator has 
power to grant pendente lite interest by a 
series of Supreme Court decisions starting 
from Tharwardas Pherumal v. Union of 
India reported in AIR 1955 SC 468, Union 
of India v. Bungo Steel Furniture, reported 
in AIR 1967 SC 1032 and State of Madhya 
Pradesh v. Smith & Skelton, reported in 
(1972) 1 SCC 702:(AIR 1972 SC 1507). 
Mr. Sen referred to a decision of Sir Ashu- 
tosh Mukherjee in (1920) 32 Cal LJ 239: 
(AIR 1920 Cal 737) in J. W. Crewdson v. 
Ganeshdas Hari Bux, wherein it was held 
that Court has no jurisdiction to grant 
. pendente lite interest on damages i e., on 
anascertained sum or unliquidated damages 
but it was held in that decision that Court 
has power to grant pendente lite interest on 
ascertained sum and, therefore, the said 
decision is not really helping Mr. Sen in 
any way whatsoever. This is a claim of a 
contractor for the value of the work done 
under a contract and the award has ascer- 
tained the amount and granted interest pen- 
dente lite i.e., from the date of entering 
upon the: reference till the award, which 
jurisdiction the arbitrator has and the said 
principle is now well: settled by the series 
of Supreme Court decisions and various 
decisions of this Court. Those being the 
two grounds of attack on the award Mr. Sen 
on behulf of the petitioner Union of India 
submitted that the award should be set 
5, Mr. Sanjay Bhattacharya, appearing 
for the respondent, submitted drawing my 
attention to the unreported judgment of 
the Division Bench which I have referred to 
above and also other unreported judgments 
of mine that the same point, which is being 
raised by Mr. Sen on behalf of the peti- 
tioner, has been rejected by the Court on 


Union of India v. Linotype & Machinery Co: Ltd. 
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a similar fact in similar type of contracts 
and the award has been upheld and, there- 
fore, the application should be dismissed, 
6. As I have already observed that the 
award does not show any error on the face 


-of it and there is no ground made out for 


the same but only two grounds, as advanc- 
ed by the petitioner, being the no claim 
certificate makes the reference bad and 
thereby rendering the order of reference 
under Section 20 a nullity and without. juris- 
diction cannot be accepted at this stage, 
firstly there ig no question that by granting 
the no claim certificate the contractor be- 


‘comes disentitled to refer any dispute which 


arises out of the contract to arbitration 
under the arbitration clause in the agreement! 
between the parties. That has been un- 
animously held by this Court and also the 
unreported decision of the Division Bench 
and the Supreme Court decision in Damodar 
Valley Corpn. v. K. K. Kar in AIR 1974 
SC 158. There are also other decisions of 
this Court and the Supreme Court where it 
has been held that the question of no claim 
certificate and validity of the same is itself 
a dispute which is within the scope of the 
arbitration clause and the arbitrator has 
jurisdiction to decide the ‘same. Lastly, 
there is no bar for the arbitrator to grant 
interest pendente lite ie, from the date of 
entering upon the reference till the award is 
made as the same question was specifically 
referred to the arbitrator. Therefore, on 
the decision of the Supreme Court, which 1 
have referred above, it is now well settled 
that the arbitrator has jurisdiction to award 
pendente lite interest. Therefore both the 
counts fail and there is no error ‘on the 
face of the award and the application must 
be dismissed. 
7. Therefore, I am making the following 
order : 
The application is dismissed with cost. | 
Application dismissed. 


AIR 1981 CALCUTTA 103 

A.-N. SEN, C. J. AND S. C GHOSE, J. 

Union of India, Appellant v. Linotype & 
Machinery Co. Ltd., Respondent. 

Foreign Exchange Appeal No. 1 of 1975, 
Dj- 10-3-1980. 

Constitution of India, Art. 133 (D) (a) — 
Substantial question of law — High Court 
on construction of certain notification com- 
cluding that S. 9 of Foreign Exchange Re- 
ac — M M 


DX/EX/C46/80/KND/SNV 
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guiation Act is not attracted —- No substan- 
tial question of law arises, 


Principles of construction o 
- are well settled. Even if the principles have 
not been correctly applied in| a particular 
case, it cannot be said that any substantial 
question of law of general importance which 
requires to be determined by the Supreme 
Court arises, (Para 10) 

Where on a consideration of certain noti- 
fication, the High Court had | come to the 
conclusion that S. 9 of the Foreign Exchange 
Regulation Act, 1947, would not be attract- 
ed, the application of well selled principles 
of construction could not be said to have 
given rise to any substantial question of law. 


a document 


(Para 10) 
Cases Referred: - Chronological Faras 
AIR 1966 SC 495: 1966 Cri 457 3 


Banerjee, for Appellant. 


} 


A. N. SEN, C. J.:— This is an applica- 


tion for grant of certificate under Art. 133 (1) 
of the Constitution to enable fhe appellant 
to prefer an appeal to the Supreme Court 
against the judgment passed by the Division 
Bench on the 11th of Apr., 1976 and -12th 
April, 1976, : 
2. The facts of the case and the argu- 
ments which were advanced before the 
Court have been fully set out in the judg- 
ment of the Division Bench. 
3. The Director of Enforcement held 
that the respondent company iwas guilty of 
contravening the provisions of| S. 4 (1) of 
the Foreign Exchange Regulation Act, 1947 
(hereinafter referred to as is said Act) 
read with Central Government Notification 
No. FI(67)-EC/57, dated 25th) Sep., 1956 
and imposed on the respondent company a 
penalty of Rs. 50,000/- and the Director by 
his order further directed the} company to 
repatriate the foreign exchange! which form- 
ed the subject-matter of the proceedings be- 
fore the Director through authorised chan- 
nels. Against the order of Director of En- 
forcement, the respondent company prefer- 
red an appeal to the Appellate} Board. The 
Appellate Board for reasons recorded in its 
order dated 25th Nov., 1977 set aside -the 
order of the Director of Enforcement and 
further ordered and directed r d of the 





penalty amount, if already realised. It may 
be noted that the Appellate Board in its 
order held in paras 8, 9 and 10 as follows: 


“8, The further question, however, arises 
as to whether in fact there has been any 
lending of money or a failure to offer 
foreign exchange for sale. ese charges 
necessarily postulate that the ee is the 


Union of Jandia v. Linotype & Machinery Co. Ltd. 


` Ratan Gupta v. Director 
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owner of the foreign egchange or holds it. 
In this connection, it is necessary to consi- 
der the meaning of the term ‘lending’, As 
observed by the Supreme Court in Ram 
of Enforcement 
(AIR 1966 SC 495). It means in the ordi- 
nary parlance to deliver to another a thing 
for use on condition that the thing lent shall 
be returned with or without compensation 
for the tse made of it by the person to 
whom it was lent. The subject of lending 
may also be money (at p. 496).” 


9. This necessarily postulates that the 
lender must have been entitled to the money 
or to dispose of it before he can lend it 
While a branch can be regarded for the pur- 
poses of exchange control as an entity dis- 
tinct from its head office it can still lend 
the money only if it has control of it or is 
in a position to acquire the control by its 
own volition, — 

10. In the present case, the system of al- 
lowing discounts was given up for reasons 
which the U. K. Company considered to be 
good, namely, the practice of the customs 
authorities. Once they ceased to allow the 
disceunts, the branch could not be said to 
become entitled to the money represented by 
the discount so as to allow the head office 
the use of the discounts so as to make it a 
loan neither could they in such a circum- 
stance be said to own or hold the foreign 
exchange represented by the discounts so as 
to be in a position to offer it for sale.” 

4. In other words, the Appellate Board 
found that in the facts and circumstances of 
this case, there had really been no ‘lending’ 
and in consequence thereof there was no 
question of any violation of the provisions 
of the Act complained of. 

5. As againet the said order and judg- 
ment of the - Appellate Board, Union of 
India preferred an appeal under Section 54 
of the Foreign Exchange Regulation Act, 
1973 (being Foreign Exchange Appeal No. 1 
of 1975). 

6 A preliminary objection was taken to 
the maintainability of the appeal on the 
ground that the instant appeal involved no 
question of law, as the findings of the Ap- 
pellate Board were really findings on ques- 
lions of fact and not on any question of 
law. 


7. It appears from the judgment of the 
Division Bench that the Division Bench did- 
not accept this contention and the Division 
Bench was of the opinion that whether or 
not there had been any lending in’ the in- 
stant case would depend on the construction 
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other documents and records. The Division 
Bench, however, on a construction of the 
said. document was of the cpinion that in 


the facts and circumstances of this case the 


view expressed by fhe Appellate: Board that 
no money was lent by the Indian branch of 
the English Company -was correct. So far 
as this question is concerned, in our opin- 
ion, it cannot be said that any substantial 
question of law at all arises. 

8. The Division Bench, however, proceed- 
ed to hold that though in the facts and cir- 
cumstances of this case it cannot be said 
that there was any lending, Section 9 of-the 
Act might still be attracted. in view of the 


deposits in a separate account to the credit. ` 


of the Indian Branch. The Division Bench 
proceeded to hold that whether . the provi- 
sions of S. 9 would, in the facts and circum- 
stances of this case, apply’ or not, would 
depend, in view of the provisions contained 
in Section 9 itself, on the terms‘of the noti- 
fication. The Division Bench on a con- 
struction of the 


case, would not be applicable as the respon- 


dent company did not have its: domicile in . 


India. While considering the notification 
for construing the same for a proper appre- 
ciation of the meaning and import of the 
words domicile.in India the Division Bench 
referred to Cheshire’s ‘Private International 
Law’, Ninth Edition; Dicey’s 
of Law”, Ninth’ Edition ` and - Graveson’s 
“Conflict of Law”, Seventh Edition. The 
Division Bench was of the opinion that as 
the respondent company was: incorporated 
in England and had only a Branch Office in 
India, the respondent company cannot be 
said to be a company domiciled in ~ India. 
In that view of the matter, the 
Bench held that Section 9, in view of the 
. terms of the notification, could not apply to 
the instant case. . The Division Bench had, 
therefore, dismissed the appeal. . 


’ 9 Mr. Banerjee, learned Counsel appear-- 


ing on behalf of the appellant has~-submitted 
before us that the view- expressed by the 


Division Bench on ‘the. construction of the. 


notification in the facts and circumstances 
of this case is not right. Mr. Banerjee has 
argued that this notification has, not come 
up for ‘consideration before the Supreme 
Court in any other case. It is the argument 
of Mr. Banerjee that the ‘construction of 
the notification in the background of the 
facts and’ circumstances of this case raises 


i Vijoy Bahadur Singh v. Director, Secondary Education 


of correspondence between. the parties and 


- this case, we are unable to come te the con-| - 


‘determined by the Supreme Court arises in 


. Bench agreed. We have earlier noticed that 


notification came to the 
conclusion that in view of ‘the provisions’ 
cortained in the third proviso to the said ` 
notification S. 9 of the Act, in- the instant. 


“The Conflict 


Division © 
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a substantial question of law of general im- 
portance to be determined ‘by the Supreme 
Court. - > ; 

-16. In the facts -and circumstances of 


clusion that any substantial question of law 
of general importance which requires to be 


the instant case. As we have earlier noticed 
there was in the first instance a finding. of 
the Appellate. Board that in the facts and 
circumstances of this case there had been 
no loan, a finding with which the Division 





on a consideration of the notification, the 
Division Bench had come to the conclusion 
that Section 9 of the Act would also not be! 
attracted. The question of construction of, 
the notification may give rise to a question 
of law. Principles of construction of aj 
document are well settled and have been’ 
laid down in a number of cases. Even if 
the principles have not been correctly ap- 
plied in this particular case, it cannot be 
said, in our opinion, that any substantial, 
question of law. of general importance which 
Tequires to be determined by the Supreme 





Court arises. Application of principles of 


law well settled does not give rise to any 
substantial question of Jaw. In this pro- 
ceeding this Court is not really concerned 
with the correctness or otherwise of the 
decision and/or with the merits of the same. 
11. We, therefore, dismiss this applica- 
tion. We, however, make no order as to 
costs. i 
GAOS J. :— I agree. 
. Application dismissed, 


AIR 1981 CALCUTTA- 195 
= B.C. RAY,J. 
Vijoy. Bahadur Singh and others, Peti- 
tioners v. Director, Secondary Education and 
others, Respondents. 


C. R. “No. 12303 (w) of 1979, p 16-1- 
1981. - 

n(A) West Bengal Board of picnic Edu- 
cation Act (5 of 1963), Section 45 — Rules 
for. Matagement of Recognised Non-Govern- 
ment Institutions (Aided and Unalded) (1969), 
R 27 6) — Order of Director appointing an 
Officer to- draw and disburse grant-in-aid — 


-Formation of opinion by Director is subjec- 


tive — Court can consider whether relevant 
circunistances existed. (Constitution of India, 
Art. 226.) 
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‘The formation of the opinion by the 
Director of Public Instruction ax io his 


satisfaction that circumstance 
pointing an Officer to drayi aad disburse 
grant-in-aid i a subjective one Though the 
subjective opinion cannot be} questioned by 
the court yet the court can |consider . whe- 
ther circumstance relevant or, the condition 
precedent for the formation of the. subjec- 
tive opinion existed on the basis of which 
the administrative authority was satisfied in 
making the order in question | (Parag 10, 12) 

Where it appeared from the facts and cir- 
cumstances disclosed in the wait petition that 
there was a dispute going on! between some 
teachers and the school authorities over non- 
payment of the entire salary and allowances 
to them as remitted by the Government ‘as 
prant-in-aid to the School, and it was clear 
and evident that the Managing Committee of 
the Secretary of the Managing |\Committee did 
not disburse or pay to the members of the 
teachers staff of the school the entire amount 
sent by the Government grants-in-aid 
towards payment of the eie D. A. ete. 
of the teachers of the school in spite of the 
specific direction made 
as well as by the a court which was 
‘by the Supreme Court, 

‘Held, that there were circumstances in 
existence in which payment of grants-in-aid 
through the funds of the institution was not 
considered expedient by the Director of 
Public Instruction, and the order made by 
the Director appointing Officer to draw and 
disburse grant-in-aid could noti ^e said to be 
invalid as being made in the absence of re- 
levant circumstances or Bae of the 
condition precedent nor could jt be said that 
the same was made on irrelevant considera- 


tions or on unreasonable grounds or for. 


oblique purposes. | (Para 12) 

(B) West Bengal Bourd cf Secondary Edu- 
cation Act (5 of 1963), Section 45 — Rules 
for Management of Recognised Non-Govern- 
ment Institutions (Aided and Unaided) (1969), 
Rr. 27 (2), (3) and 28 (2) (iii) — Order of 
Director appointing an Officer| to draw and 
disburse grant-in-aid — Does) not infringe 
any statutory right of Institution — Order 


not bad for non-observance of audi alteram 
partem rule. (Constitction of India, Arti- 
cle 226.) 

The order of the Director appointing an 


Officer to draw and disburse t-in-aid does 
not infringe any statutory ri 
stitution. The order has got 
sequences and as such the. a 
tem rule cannot be invoked 
frustrate the order. 
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exists for ap- 


High Court ` 


ALR. 


The grants-in-aid money is the money be- 
longing to the Government which is sent to 
the schook for the specified purpose of pay- 
ing to the teachers on account of their sale- 
ries and Dearness Aliowances etc. through 
the agency of the Managing Committee of 
the School. Tho grants-in-aid money by any 
stretch of imagination cannot be treated as . 


‘part of the funds of the institution as the. 


institutico’ has got no control over it nor it 
can expend or disburse it in any mannes 
other than what has been specified in grants- 
in-aid memo. It merely dirburses. the same 
to the membiix of the teaching and non- 
teaching staff of the school for the specific 
purposes mentioned in the grants-in-aid 


memo. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1981 SC 136 : (1980) 4 SCC 379 14 
1980 Lab IC 475 (Mad) (FB) 14, 15 
AIR 1978 SC 597 14 
AIR 1978 SC 851 -J4 
1978 Lab IC NOC 115 (Cal) 14 
AIR 1974 SC 2233 T 11 
AIR 1974 SC 2249 i H 
AIR. 1974 Cal 296 : 78 Cal WN 61 
_ . 14, 15 
AIR 1973 SC 205 14 
AIR 1976 SC 150 14 
AIR 1969 SC 707 1 
AIR 1967 SC 295 H 
Nani Coomar Chakraborty, Samar Ky. 


Dutt and. Pulak Ranjan Mondal, fr Peti- 
tioners, Arun Prosad Sircar and Apurba Lal 
Bose (for Nos, 1, 3, 4 and 5), Suprokash 
Banerjee (for No. 2), Jamini Kr: Banerjee 
(for No. 7), Rebincra Nath Mitra (for, No. -8) 
and Tapash Ch. Roy and Snmitra Das Gupta ` 
(for Nos. 1 to 45, for Respondents, 


ORDER :— The petitioners who are mene 
bers of the Managing Committee of Gouri- 
pur Hindi High School a Class X High 
School, duly recognised by the West Bengal 
Board of Secondary Education has assailed 
in this writ petition the order contained in 
memo No. 6218—S.C./S. dated 25-10-1979 
issued by the Director, Secondary Education, 
West Bengal, respondent No, 1, appointing 
Sri T. K. Lahiri, Assistant Inspectcr of 
Schools (S. E.) 24-Parganas as drawing and 
disbursing officer authorising him to draw all 
types of Government aids payable to Gouri- 
pur Hindi High School and to disburse the 
same among the bona fidos members of the 
school at approved rates. until further orders 
in terms of G. O. No. 2675-Edn(S) dated . 
19-12-1978. << 


2. The petitioners and the respondents 
Nos. 7 to 9 are admittedly duly elected as 
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members of the Managing Committee of the 
Gouripur Hindi High School on 14th of 
July, 1978. The life of the committee will 
expire sometime in July, 1981. The main 
challenge thrown in the writ petition is that 
the impugned order is ilegal and bad inas- 
much as it purports to affect the right of tho 
Managing Committee conferred by Rules 27 
and 28 on the Secretary of the Managing 
Committee of the institution as well as on 
the Secretary, Managing Committee to ope- 
Tate the accounts of the institution as well 
as to manage the funds of the institution. 
The impugned order has also been challenged 
om the ground that it purports to violate the 
provisions of sub-rule (3) of Rule 27 of 
Rules for Management of Recognised Non- 
Government Schools (aided and unaided), 
1969 inasmuch as there was no non-existence 
of any circumstance in which payment of 
grants-in-aid through the funds of the in- 
stitution was considered non-expedient and 
the formation of the opinion by the Direc- 
tor was made on wholly irrelevant, extrane- 
ous grounds not germane. In other words, 
there was no valid reasons for formation of 
such an qpinion by fhe Director and the 
opinion that was formed was a mala fide 
one. It has also been submitted that the im- 
pugned order has got civil consequences in- 
asmuch as it affects the rights of the 
Managing Commitee as- well as of the Secre- 
tary of the school who is the petitioner No. 1 
to manage and disburse the funds. of the 
institution and the order was made without 
complying with and/or without observing 
fhe principles of natural justice which ac- 
cording to’ the petitioners are applicable to 
orders passed by the Administrative Auth- 
erities. It has also been submitted that the 
feapugned order also violates the principles 
of fair play which is an index of the princi- 
ples of natural justice because of the non- 
recording of any reasons for making the 
order. On all these grounds the impugned 
orden was challenged before this Court -and 
a rale and an interim order of stay of 
operatian of the impugned order was obtain- 
ed for a limited period of three weeks 
which, however, was subsequently extended 
till the disposal of the mile. On 29th of 
Jan., 1980, there was a direction by this 
Court after hearing both the parties and 
the petitioner No. 2, the Head Master of 
the School to make payment of all the ar- 
rears of salaries incinding allowances to fhe 
five teachers named in the said order within 
a fortnight from date. It was also directed 
that in default of such payment the interim 


order should stand vacated. On ‘29th of 
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Feb., 1980, tho matter again came up before 
this Court and it was further directed that 
as the payment has not been mada, in terms 
of the order aforesaid the interim order 
atood vacated by virtus of ths said order. 
There was a direction on the authorities 
concerned to make payment of the five 
teachers within two weeks from that date. 


3. It appears that an appeal was prefer- 
fed against the said order being appeal 
F. M. A. T. No. 690 of 1980 wherein the 
application for stay was refused, There 
after an application for stay was filed in the 
appeal under Art 136 of Constitution of 
India before the Supreme Court whereon 
the appellants were directed to comply with 
of this 
Court and to pay the above five teachers all 
their salaries, 


4 An affidavit-in-opposition on behalf of 
the respondents Nos. 1, 3, 4 and 9 has been 
sworn by Sunirmal Kumar Roy, Special 
Inspector of Schools, 24 Parganas attached 
to the office of the respondent No. 3, the 
District Inspector of School In para 6 of 
the said affidavit-in-opposition it has been 
Stated that there had been a conflict for a 
pretty long time and disagreement between 
the Managing Committee and some of the 
teaching staff of the school it has also 
been stated that this will appear from the 
Tepresentations made by Md. Osman and 
some other teachers of the institution to the 
District Inspector of Schools, the respon- 
dent No. 3 stating inter alla, that the 
Managing Committee of the Gouripur Hindi 
High School has illegally withheld the Gov- 
ernment grants (D. A, Ex gratia etc.) includ- 
ing deduction of salary of Md. Osman to the 
extent of Rs. 100/- from his salary though 
the Government has already granted salary, 
D. A. etc. to the approved teachers of the 
said school which Md. Osman and other 
four teachers of the said school are entitled 
to receive. It has further been stated on 
the basis of the said representation that an 
enquiry was held by the Assistant Inspector 
of Schools, grants-in-aid section, 24 Par- 
ganas who filed his report on 30th of Aug., 
1979. It has also been stated that from the 
said report it would be clear that the 
Managing Committee of the said school in 
its meeting resolved that a sum of Rs, 100/- 
per month would be deducted from the 
salary of Md. Osman on and from April, 
1979, f 


5. An affidavit-in-opposifion on behalf 
of the respondent No. 7 who is a member 
of the Managing Committee from the cate- 
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gory of teachers’ representatives has been 
filed. it has been stated in para 3 (1) that 
the Secretary and the Head Master of the 
taid school had been performing their duties 
of management of the school in a most ir- 
regular way and they were not making pay- 
ments to the teachers in accordance with 
the grants-in-aid rules though |the salary of 
the teachers are being sent as grants by the 
Government, The teachers we being forc- 
ed to draw salary less than what they are 
entitled to for 1975-76 as well as in 1976-77 
and a part of the salary which amounts in 
average 4 to 5 months salary for the afore- 
said year remain unpaid. The teachers have 
also not been paid their full salary and D. A. 
for the years 1970-74 and a large sum of 
money are still lying unpaid till 1970. It 
has also been stated that the | Secretary il- 
legally stopped payment of salary to a 
teacher named Sri Nag Narayan Singh his 
Honours scale of pay till July, 1976. In 
sub-paragraph 3 (iii) it has been stated that 
a written complaint was made to the Dis- 
trict Inspector of Schools (S. E.); 24 Parganas 
alleging non-payment of arrears amounting 
to Rs. 45,000/- for the years 1972 to 1975 
against the Government grant duly drawn 
by the Secretary. It has also |been stated 
that the respondent No. 7 andj also other 
teachers were not paid their salaries though 
some of them have been working in the 
school for more than 12 years. It has 
also been averred that the respondent Ne. 7 
and the other 4 teachers are bona fide 
teachers of the school and they| have been 
serving in the school for more than 10 years 
and they are contributing to the provident 
fund of the school also. 


6. An affidavit-in-reply has been filed on 
behalf of the petitioners to the affidavit-in- 
opposition of respondents Nos. |1, 3, 4 and 
9. In paragraph (ii) of the said affidavit 
in reply it has been stated that | there was 
no disagreement or conflict with the bona 
fide teachers of the school except Md. 
Osman against whom disciplinary action 
has been taken by the Managing Committee 
jn view of his activities as stated in - writ 
petition, The Managing Committee resolved 
at its meeting held on 20th of May, 1979 
to recover 1/6th of the total loss from the 
pay and salary of Md. Usman at the rate of 
Rs. 100/- per month. The Managing Com- 
mittee further resolved in the said meeting 
to terminate services of Sri Kanhaiya Tiwari, 
Sri Kedarnath Upadhyaya, Sri N: g Narayan 
Singh and Sri Prahled Pada Koshari as they 
had no valid appointments. It} has also 
been stated that any one aggrieved by the 
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decision of the Managing Committee may 
prefer appeal before the appeal committee. 
But the concerned teachers did not prefer 
any appeal and as such they could not 
make any grievance therefor. It has also 
been stated that the purported enquiry was 
never effected as the school authorities had 
no knowledge of such enquiry. It has also 
been further stated that the alleged enquiry 
and order on the enquiry report is abso- 
lutely untrue. 


7. Mr. Nani Coomar Chakraborty, learn- 
ed Advocate appearing on behalf of the 
petitioners has submitted that the impugned 
order appointing a drawing and disbursing 
officer is wholly illegal and in excess of 
jurisdiction as the said order was made 
without assigning any valid reasons therefor. 
It has been also submitted by Mr. Chakra- 
borty that no reasons have been recorded 
in the order for appointing the drawing and 
disbursing officer and as such the said order 
is bad inasmuch as it violates the principles 
of natural justice. It has been ‘submitted 
that fair play in action is an index of the 
principles of natural justice and fair play 
requires that the reasons for making the 
order have to be recorded in the order it- 
self. Mr. Chakraborty further submitted 
that there has been a violation of the provi- 
sions of R. 27 (3) of the Rules for the 
Management of Recognised Non-Govern- 
ment Instituticns (aided and unaided), 1969 
as amended in 1978 framed under the pro- 
visions of sub-section 1 and Cl. ‘D’ of sub- 
sec, (2) of S. 45 of the West Bengal Board 
of Secondary Education Act, 1963 inasmuch 
in the 
absence of the requisite circumstances as en- 
visaged in sub-rule, (3) of R. 27. 
Mr. Chakraborty has therefore submitted 
that the impugned order has been made on 
extraneous consideration and mala fide and 
for invalid reasons. Mr. Chakraborty has 
also submitted that the onus is on the Gov- 
ernment to show from records that relevant 
circumstances which is the condition prece- 
dent for the Director being satisfied were 
present on the basis of which he was satis- 
fied. This onus according to him has not 
been discharged by the respondents and the 
impugned order is therefore an invalid order 
liable to be quashed and set aside. In sup- 
port of this submission Mr. Chakraborty 
has cited some decisions. Mr. Chakraborty 
has lastly submitted that the principles of 
audi alferam partem applies to this case in- 
asmuch as R. 27 (2) read with R. 28 (9) (iii) 
confers upon the Secretary of the Manag- 
ing Committee as well as on the Managing 
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Committee the right to manage the funds 
of the institution and to operate the ac- 
counts of the institution and this right has 


been interfered with or infringed: upon by . 


the impugned order. There was no enquiry 
nor any notice of such enquiry was ever 
given to the petitioners nor they are given 
„any opportunity to make any representation 
against the proposed order of appointing a 
drawing and disbursing officer. The impugn- 
ed order which has civil consequences was 
made in violation of the principles of natu- 
tal justice and as such the same is also bad 
and invalid. Referring to the impugned 
order itself Mr. Chakraborty laid great 
stress on the express words “consideration is 
suggesting” used therein and submitted that 
the impugned order was made in uttar non- 
observance of the principles of natural jus- 
tice. Mr. Chakraborty also submitted in 
this connection that grants-in-aid given by 
the Government for payment of salary and 
Dearness Allowances of the members of the 
teaching and non-teaching staff of the 
school through the Managing Committee of 
the school form part of the funds of the 
institution and as such the Managing Com- 
mittee is vested with the authority of manag- 
ing the funds and disbursing the same to 
the members of the teaching and non-teach- 
ing staff of the school. 


8. Mr. Sirkar, learned Advocate appear- 
ing on behalf of the respondents Nos. 1, 3 
4 and 5 has, on the other hand, submitted 


that there is no ilegality - in making the. 


impugned order by the respondent No. 1 as, 
according to him, the impugned order is in 
accordance with the provisions of sub-rule (3) 
of Rule 27 which was added by notification 
2675-Edn. (S) f 
No. Mr. Sirkar also 
dB-4/78 
submitted that the respondent No. 1 ‘duly 
considered the circumstances under which 
payment of grants-in-aid through the funds 
of the institution was not considered expe- 
dient in the opinion of the Director and the 
Director of Public Instruction being satis- 


fied made the impugned order. In support © 


of this submission he placed before this 
Court the averments made in para 6 of the 
affidavit-in-opposition sworn on behalf of 
the respondents Nos. 1, 3, 4 and 5. Mr. 
Sirkar has lastly submitted that there has 
been no violation of the right of the Manag- 
ing Committee of the institution conferred 
by R. 28 (9) (iii) as according to him the 
grants-in-aid sent by the- Government, do 
not constitute the funds of the institution. 
These grants are earmarked for the specific 
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purposes mentioned in the grants-in-aid 
memo for which they are to be disbursed to 
the members of the teaching and non-ieach- 
ing staff of the aided school recognised by. 
the Board. The Managing Committee. or 
for that the Secretary of the Managing Com- 
mittee is a mere agency or a Vehicle or a 
post office through which the said sum i3 
disbursed. It cannot be considered to be a 
part of the funds of the: institution. The 
impugned order does not have any civil 
consequences inasmuch as it does not en- 
croach upon or infringe any of the civil 
tights of the petitioners conferred on them 
by the Statute. In other words, the impugn- 
ed order has no civil consequences. Mr. 
Sirkar has lastly submitted that the attack 
on the ground of mala fide cannot be sus- 
tained in view of the fact that in the plead- 
ings no particulars of the mala fide have 
been given. This challenge, therefore, is 
not competent. i 

9. Before proceeding to deal with the re-. 
spective contentions raised by the learned 
Advocates of the parties it is relevant to set 


out the provisions of sub-rule (3) of R. 27 


of the- Rules for Management of Recognis- 
ed Non-Government Institutions (Aided and 
Unaided), 1969. The said Rule runs as fol- 
lows : ' ; 

“If the Director is satisfied that circum- 
stances exist in which payment of grant-in- 
aid through the fund of the institution is 
not expedient the Director may authorise an 
officer under him to draw and disburse the 
grant-in-aid in such manner as the Director 
may think fit.” 

10. On a plain reading of the said Rule 
there is no dispute that the formation of the 
opinion by the Director of Public Instruc- 
tion as to his satisfaction that circumstance 
exists is a subjective one. Now the ques- 
tion is whether the satisfaction of the. 
Director can be challenged in a writ court 
It is pertinent to refer to an observation 
made in H. W. R. Wade’s Administrative 
Law, 4th Edition, page 375: . 

“Subjective language as if the minister is 
satisfied as used in statutes refers to the sub- 
jective discretion of the administrative auth- 
ority and the court cannot judge objectively. 
The discretion is to be exercised reasonably 
and in good faith and upon proper grounds. 
“The minister is of opinion” and it was 
held that Court could quash the order of 
the minister if the opinion is based on no 
evidence or unreasonably or had gone wrong 
in law.” 

11. This very question came up for con- 
sideration before the Supreme. Court in the 
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ease of Barium Chemicals Ltd. v. Company 
Law Board (AIR 1967 SC 295) where Sec- 
tion 237 (A) of the Companies Act empower- 


ed the Central Government to appomt one . 


of more persons as Inspectors to investigate 
the affairs of the company d to report 
thereon to the Centra} Government if under 
Ci. (B) of that section in ‘he opinion of the 
Central Governmezt theee | circumstances 
exist as specified in stb-cls. o o; Gii). It 
was held that there must, efore, exist 
circumstances which in the opinier, of the 
authority suggest what have sét out in 
sub-clauses (i), (i) and Gii). | Tf it is shown 
that the circumstances do not exict cr that 
they are such that it is impessibio for any 
one to form an opinion therefrom sugges- 
tive of the aforesaid things, the cpinion is 
challengeable on the ground of ren-«pplica- 
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tion of mind or perversity or 





on the ground 


that it was formed on collateral means and 


was beyond the scope of th 


statute. In 


AIR 1969 SC 707, Rohtas In ies Ltd. v. 


has been re- 


S. D. Agarwal the same view 
iterated by the Supreme Court where it has 
been observed that the re te of circum- 
stance suggesting that the company’s busi- 
ness was being conducted as|laid down in 
sub-clause (i) or the persons| mentioned in 
sub-clause Gi) were guilty of| fraud or mis- 
feasance or other misconduct; towards the 
company or towards any of its members is 
a condition precedent for the Government 
to form the required opinion; and if the 
existence of fhose conditions |is challenged, 
the courts are entitled to examine whether 
those circumstances were existing when the 


order was made. In other words, the ex- 
istence of the circumstances question is 
open to judicial review thou the opinion 


formed by the Government isi not amenable 
to review by the courts. This was followed 
in the latter decision of the e Court, 
reported in AIR 1974 SC 49, M. A. 
Rasheed v. State of Kerala where it has 
been observed : 

“Where powers are conferred on public 
authorities to exercise the same when “they 
ate satisfied” or when “it appears to them” 


or when “in their opinion” a! certain state 
of affairs exists; or when powers enable 
‘ public authorities to take “ action as 


they think fit” in relation to a subject-mat- 
ter, the Courts will not readily defer to the 
conclusiveness of an executive authority’s 
opinion as to the existence of a matter of 
law or fact upon which the 
exercise of the power is predicted.” 

‘The same view was also expressed in AIR 
1974 SC 2233 (State of Gujarat v. Jamuna- 
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das) at p. 2336 where it has been observed 
that requirements for formation of opinion 
must be objectively established as a condi- 
tion precedent for the formation of opinion. 


12. On a conspectus of the above deci- 
sions the position is now well-settled that 
though the- subjective opinion cannot be 
questioned by the court yet the court can 
consider whether circumstances relevant o: 
the condition precedent for the formation of 
the subjective opinion existed on the basis 
of which the administrative authhority was 
satisfied in making the order in question. 
kn the instant case, it is to be considered 
whether circumstances in which payment of 
grant-in-aid through the funds of the insti- 
tution is not cxpedient existed and the same 
was considered by the Director of Public 
Instruction and he was satisfied, or, in 
other words, in forming his opinion in mak- 
ing the impugned order the respondent 
Ne. i considered the relevant circumstances 
as provided in the Rule. It appears from 
the facts and circumstances disclosed in fhe 
writ petition that there is a dispute going 


en between come. teachers including the five 


teachers namely Kedarnath Upadhyaya, 
Md. Usman, Kanhaiya Tiwari, Nag Narayan - 
Singh, Prahled Pada Koshari (and the 
school authorities) over non-payment of the 
entire salary and allowances to them 4s re- 
mitted by the Government as grant-in-aid 
to the school In paragraph 10 of the writ 
petition it has been stated that the Manag- 
ing Committee at its meeting held on 20th 
of May, 1979 adopted a resolution to the 
effect that a sum of Rs, 100/- would be re- 
covered from the salary of Md. Usman, one 
of the: teachers of the school, every month 
with effect from May, 1979 till the total 
loss of Rs. 4,397.94: is realised. It was also 
resolved that the arrear payment for the 
period from 1972-75 be adjusted against his 
said outstanding amount. The District In- 
spector of Schools, however, on coming to 
know of this intimated the Assistant Inspec- 
tor of Schools (S. E.), 24 Parganas Sri. P. K. 
Chakraborty who is the departmental 
nominee of the Managing Committee of the 
said school to see that the Managing Com- - 
Mittee did not take any harsh steps adverse- 
ly affecting the service conditions of -the 
existing teaching and non-teaching staff of 
the school without specific reference to his 
office. He was also further asked ito see 
that the resolution regarding Md, Usman be 
not confirmed in the subsequent meeting of 
the Managing Committee without concur- 
Tence of that inspectorate. This was an- 
nexed as annexure ‘P’ to the petition. The 
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respondent No. 3 also on consideration of 
the representation of Md. Usman, a teacher 
of the school, asked the Secretary of the 
said school not to deduct an amount of 
Rs. 100/- per month from the salary of the 
above teacher. This is evident from annex- 
ure ‘G’ to the petition. The Secretary of 
the school, the petitioner No. 1, however, 
replied to the respondent No. 3 that if the 
said teacher was aggrieved by the resolution 
he could prefer an appeal before the Appeal 
‘Committee of the Board. Moreover, from 
the averments made in paragraph 6 of the 
affidavit-In-opposition which remains un- 
controverted that some teachers including 
Md. Usman made representation before the 
respondent No, 3, the District Inspector of 
Schools complaining of withholding Gov- 
ernment grants remitted towards payment 
of their D. A. and Ex-gratia etc. including 
deduction of salary of Rs. 100/- from the 
salary of Md. Usman in spite of the same 
being granted by the Government. An en- 
quiry was caused by the Assistant Inspector 
of Schools, grant-in-aid section, 24 Par- 
ganas and a report was submitted on 30th 
of August, 1979. The copy of the said re- 
port was also produced before -the court 
and it was found that a sum of Rs. 100/- 
was deducted from the salary of Md. Usman. 
So it is clear and evident that the Manag- 
ing Committee or for that the Secretary of 
the Managing Committee did not disburse 
and/or pay to the members of the teachers 
staff of the school the entire amount sent 
by the Government as grants-in-aid towards 
payment of the salaries, D. A, etc. of the 
teachers of the school. Submission was 
Made on behalf of the petitioners that out 
of the five teachers mentioned hereinbefore 
barring Md. Usman the other four teachers 
are not the approved teachers and as such 
they are not entitled to get their salaries 
and allowances in accordance with the pro- 
visions of the West Bengal Board of Secon- 
dary Education’ Act, 1963 and the Rules 
framed thereunder. This submission ‘does 
not stand a moment's scrutiny in view of 
the clear averments made in the affidavit in 
opposition sworn on behalf of the respon- 
dents Nos. 1, 3, 4 and 9, that these five 
teachers are approved teachers of the 
school and they are entitled to receive their 
salaries. Moreover, there is no whisper 
either in the writ petition or in the affidavit 
fn reply that no grants-in-aid on account of 
those five teachers were sent to the school 
by the authority for disbursing the same to 
them. The grants-in-aid memo submitted 


by the school signed by the Head Master 
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clearly shows the names of these teachers as 
teachers working in the said school. This 
clearly negatives the submission which was 
endeavoured to be advanced on behalf of 
the petitioners. Moreover, the school auth- 
orities in spite of the specific direction made 
by this Court as well as by the appeal 
court which was confirmed by the Supreme 
Court while disposing of the application for 
stay in connection with an appeal under 
Article 136 of the Constitution of India 
that these five teachers should be paid their 
salaries but uptil now nothing has been paid 
to any of them. On the other hand, during 
the pendency of the matter before the appeal 
court resolution was passed for their re- 
moval from service. This being the posi- 
that circumstances 
existed in which payment of grants-in-aid 
through the funds of this institution was; 
not considered expedient by the Director of 
Public Instruction, respondent No, 1 and 
the impugned order made by the respondent 
No. 1 cannot be said to be invalid as being 
made in the absence of relevant’ circum- 
stances or non-existence of the condition 
precedent nor can it be said that the same 
was made on irrelevant considerations orf 
or unreasonable grounds or for oblique 
purposes. The impugned order has, in my 
opinion, been made in accordance with the 
provisions of sub-rule (3) of R. 27 of the 
Rules for Management of Recognised Non- 
Government Schools (aided and unaided), 
1969 as amended in 1978. 

13. It is well settled that administrative 
decisions .though conferred in subjective 
terms have to be made in good faith and 
on reJevant considerations. In this case I 
have already said hereinbefore that there 
were circumstances in existence in which 
payment of grants-in-aid through the funds 
of the institution was not expedient and 
the Director, the respondent No. 1 consider- 
ed those circumstances and was satistied 
about their existence while making the im- 
pugned order. Therefore, in this back- 
ground, it cannot be held that a reasonable 
man could not have come to the decision 
in question. The impugned order, in my 
opinion, is a reasonable one. 

14, It has been urged on behalf of the 





: petitioners that the principles of audi alte- 


ram partem will be attracted in this case 
jnasmuch as the right to manage the funds 
of the said institution as well as to disburse 
the same is a statutory right conferred on 
the Managing Committee and for that the 
Secretary of the Managing Committee o 
the school by sub-r. (2) of R.27 and CL (iii) 
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of sub-r. (9) of R. 28. The impugned order 
which purports to infringe ‘the statutory 
tight has therefore civil consequences and it 
is bad as the same has been| made in non- 
observance of the audi alterarn partem rule. 


“Natural justice is a great Benning prin- ` 
with 


ciple intended to invest law fairness 
and to secure justice and over the years it 
has grown into a widely peryasive rule af- 
fecting large areas of ne A ea deve action”. 
The above observation has been made by 
Bhagwati, J. in the case of Maneka Gandhi 
v. Union of India, AIR 1978| SC 597 at 
p. 625, para 58. In the case of A. K. 
Kraipak v. Union of India (AIR 1970 SC 
150) it has been observed: “The aim of the 
tules of natural justice is to secure justice 
or to put it negatively to prevent miscar- 
riage of justice. These rules | can operate 
only in areas not covered by any law valid- 
ly made. In other words they do not sup- 
plant the law of the land but supplement it. 
n EET Siete Till very recently it was the 
opinion of the courts that unless the auth- 
ority concerned was required jby the law 
under which it functioned to act judicially 
there was no room for the (application of 
the rules of natural justice. The validity of 
that limitation is now questioned. If the 
purpose of the rules of natural justice is to 
prevent miscarriage of justice |one fails to 
see why those rules should be} made inap- 
plicable to administrative enquiries.. Often 
times it is not easy to draw the line that 
demarcates administrative enquiries from 
quasi-judicial enquiries. Enquiries which 
were considered administrative jat one time 
are now being considered as | quasi-judicial 
in character. Arriving at a just decision is 
the aim of both quasi-judicial |enquiries as 
well as administrative enquiries. An unjust 
decision in an administrative enquiry may 
have more far-reaching effect than a deci- 
sion in a quasi-judicial enquiry”. Similar 
view was also expressed in D. F. O. South 
Kheri v. Ram Sanehi Singh, (AIR 1973 SC 
205) where it has been held |that in an 
administrative proceeding involving civil 
consequences the doctrine of natural justice 
must be held to be applicable.) “Fair hear- 
ing is thus a postulate of decision-making 
cancelling a poll, although fair, abridgement 
of that process is permissible.| It can be 
fair without the rules of evidence or forms 
of trial. It cannot be fair if japprising the 
affected and appraising the representations 
is absent. The philosophy behind natural 
justice is, in one sense, participatory justice 
in the process of democratic rule of law.” 
The above observation was made in Mohin- 





Vijoy Bahadur Singh v. Director, Secondary Education 


A.L R. 


der Singh Gill’s case, reported in AIR 1978 
SC 851 at p. 881, para 75. The Supreme 
Court has observed in the case of S. L 
Kapoor v. Jagmohan, (1980) 4 SCC 379: > 
(AIR 1981 SC 136) that the order issued by 

the Governor in superseding New Delhi- 
Municipality under Sec. 238 (1) of the Pun- 
jab Municipal Act, 1911 (as applicable to 
New Delhi) is vitiated by’ the failure to 
observe the principles of audi alteram par- 
tem. Similar view was also expressed in 
AIR 1980 SC 1961* where it was observed 
that the principles of natural justice are to 
be followed when the impugned order in- 
volves civil consequences. Thus the above 
decisions clearly laid down that the princi- 
ples of natural justice have to be observed 
not only in regard to the decisions or 
orders made by quasi-judicial bodies but 
also in regard to orders made by admin- 
istrative bodies, if such orders -have got 
civil consequences or, in other words, affect 
or encroach upon the rights of the persons 
concerned. Mr. Chakraborty, the learned 
Advocate on behalf of the petitioner, has 
eloquently submitted that the power to deal 
with the accounts of the school is vested in 
the Secretary and Joint Secretary of the 
Managing Committee of the school by 
R. 27 (2) of the said Rules. Mr. Chakra- 
borty has also submitted that power to 
manage the funds of the institution is vest- 
ed under Rule 28, sub-rule (9); CL (iii) in 
the Managing Committee. The impugned 
order which purports to take away the 
power of the Managing Committee to deal 
with the grants-in-aid money given by the 
State Government certainly affects this right 
of the Managing Committee and the Secre- 
tary and Joint Secretary of the Managing 
Committee.. The rules of natural. justice 
therefore requires that the petitioners are 
to be given notice to show cause and are 
to be given an opportunity of making re- 
presentations and or hearing against the 
same. The respondents have not issued any 
notice to the petitioners to show cause why 
such an order as aforesaid would not be 
made nor the petitioners were given any 
opportunity of hearing before the passing 
of the impugned order. The order, there- 
fore, is invalid and bad as it contravened the 
principles of natural justice. Mr. Chakra- 
borty has also cited the decisions in 78 Cal 
WN 61:(AIR 1974 Cal 296), 1978 Lab IC 
NOC 115 (Cal) and 1980 Lab IC 475 (Mad) 
(FB). It has also been submitted that no 
reasons have been recorded in the order it- 
self and thus the order is also bad on that 
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ground as violating the principles of fair 
play in action which is also one of the 
principal requirements of tbe rules of natu- 
ral justice. This submission of Mr.. Chakra- 
borty, in my opinion, has got no substance. 
Firstly, the grants-in-aid. money is the money 
belonging to the Government which is sent 
to the school for the specified purpose of 
paying to the teachers: on account of their 
salaries and Dearness Allowances etc. through 
the agency of the Managing Committee of 
the school. The grants-in-aid money by 
any stretch of imagination cannot be treat- 
ed as part of the funds of the institution as 
the institution has’ got no control over it 
nor it can expend or disburse it in any 


manner other than what has been specified. 


in grants-in-aid memo. It merely disburses 
the same to the members of the teaching 
and non-teaching staff of the school for the 
specific purposes mentioned in the 
in-aid memo. 

It will be appropriate to mention in. this 
connection memo No. 2103 (16) G. A. dated 
27th June, 1973 issued by the Education 
Director regarding scheme for payment of 
salaries of teaching and non-teaching . staff 
of Non-Government Aided Secondary 
Schools covered by Salary Deficit Schemes 
through Public Sector Banks. Paragraph 1 


of the said instruction is quoted hereinbe- 


low: 


- “The above scheme is actually a scheme 
for payment of Government grants-in-aid 
component of salaries’ of the teaching and 
non-teaching staff of the recognised non- 
Government Aided High Schools (including 
High Madrasah of Secondary Type) cover- 
ed by Salary Deficit Scheme through Pub- 
lic Sector Banks.” 

It will be relevant to consider in this con- 
nection the memo. issued by the 
Department of the Government of West 
Bengal under Memo No. 6696 F dated 19th 
Jan., 1978 under the heading “Schere for 
payment of salaries of teaching ` and non- 
teaching staff of- non-Government 
Secondary Schools covered by Salary Defl- 
cit Scheme through Public Sector Banks. 


1. In order to ensure regular . ` monthly 


payment of salaries to the teaching and non-- 


teaching staff of non-Government aided 
Secondary Schools covered by Salary Defi- 


cit Scheme, the Governor has been pleased ` 


to decide that a scheme. for payment of 
State Government's Grants-in-aid -to 
schools through Public Sector_ 
detailed below shall be implemented with 
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effect from Ist July, 1978. 
‘Bank of India has been pleased to accord 
‘their concurrence to the implementation of 
_ the scheme. - 


` Bank of India, Central: 


_Therefore from these Government ordets it 


a: . by the Government for this specific purpos 


-be used or utilised in any purpose 


. in any way infringed any statutory right o 


Finance 


‘ order passed in violation of the 


aided - 


J such” 
Banks as” 


_ Cal. 113 
The Reserve 


_ 2. For the present nine Public Sector 
Banks viz. State Bank of ‘India, United 
Bank of India, 
Allahabad Bank, Bank of Baroda, Bank 
of India, United Commercial Bank, 
Indian Bank and Punjab National Bank will 
participate in the scheme. The scheme 
may be extended to other. Public Sector 
Banks also in future.” 












is clear that these grants-in-aid money re- 
mitted by the Government can under no 
circumstances be considered and/or deemed 
to be a part of the funds of the institution. 
In other words, it is a separate grant given 


mentioned in the grants-in-aid memo for its 
utilisation and the same cannot be merged 
with the fund of the institution and cannot 
other 
than that has been mentioned in the grants- 
in-aid memo. In these circumstances it is 
inconceivable that the impugned order has 


the petitioner. The impugned order, in m 
opinion, has got no civil consequences and 
as such the audi alteram partem rule , can- 
not be invoked to nullify or frustrate’ the 
impugned ` order. 


15. As I have ateady held that the 


, Principles of audi alteram partem cannot be 


called in. aid in questioning the validity of 
the impugned order itis redundant to enter 
into the. question as to the consequences 
that will follow if the order is made involv- 
ing civil . consequences without observing 
the rules of natural justice. The. decisions 
cited by Mr, Chakraborty in 78 CWN 61: 
(AIR 1974 Cal 296), Serajuddin & Co. v. 
State- of Orissa it was observed that an 
principles 
of natural justice is a nullity. The same 
view was also reiterated by the “Madras 
Full Bench in the case of G. Muthukrishnan 
v. The Administrative Manager, New Hori- 


`- zon Sugar. Mills Pvt. Ltd., 1980 Lab IC 475 


at p. 479, para 7 where it was observed: 


“Failure to.adhere to such principles would 


result in a- decision which is nullity because 


“of total absence of jurisdiction. s 


16. ‘In view of my findings above it is 
not necessary to deal . with the submission 
that the order is bad as it fas not recorded 
any Teasons. - 


| 
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17. 


able inasmuch as no reaso: 
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Mr. R. N. Mitter, learned 
appearing on behalf of the respondent No. 8 


has urged with great emp 
pugned order is bad and 


advocate 


that the im- 
not sustain- 
have been ‘re- 


corded in the order itself. Thus the superior 


court cannot know on w 
order was made. This ar 
Mitter is, however, has got 
simple reason that the impu 
was made on 25th of Octob 
states that the said order app 
ing and disbursing officer 










ich ground the 


ent of Mr. 
no merits for 
ed order which 
, 1979 clearly 
inting a draw- 
made in terms 


of G. O. No. 2675-Edn. (S) dated 19-12- 
1978. The above G. O, Na. refers to the 
amendments made in the rules for manage- 


ment of recognised non-Gov 
tion (aided . and unaided), 







rule (3) of Rule 27 empow ‘the Director 
when he is satisfied on a consideration of 
the circumstances in whi payment of 
grants-in-aid through the ds of the in- 


stitution is not expedient. 
clear that the order recites 
is the existence of the relev 
for the Director of Public 
satisfied at the time of makin 
order. Moreover, I have- 
the relevant circumstances 
sidered by the Director of 
tion that the school authori 





erefore, it is 


e reasons that 
t circumstances 
struction to be 
the impugned 
dy held that 
ve been ‘con- 
blic Instruc- 
es in spite of 


the directions by the District Inspector of 
Schools,. 24-Paraganas have not paid the ap- 
proved teachers the full amount of their pay, 
Dearness Allowances. including Ex-gratia etc. 
as remitted by the Government and received 


by the school authorities as 
in-aid memo. In considerati 
circumstances the impugned 
by the respondent No.- 1 

- opinion this argument is 
merit. 


18. For the reasons afores 
tions raised on- behalf of 
having failed the Rule fails 
fore discharged. There will, 
order as to costs. 





the grants- 
of all these. 
rder was made 
erefore, in my 
evoid of any 


id the conten- 
the petitioners 


aaa it is there- 


owever, be no 
| 


Rule discharged. 
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others, Respon- 5 


ALR. 


West Bengal Estates Acquisition Act (1 of 
1954), Section 44 (2a) — Suo motu revision 
by Revenue Officer — Decision of predeces- 
sor in office — Cannot be revised — Prin- 
ciple of res judicata applies. Aone P. C 
(1908), S. 11) - 

The Revenue Officer has no ‘authority to 
review and/or revise under S. 44 (2a) a deci- 
sion made by his- predecessor in office on the 
self same issue. AIR 1974 SC 1380; AIR 
1962 SC 1621; AIR 1971 Cal 400 and AIR 
1969 SC 513, Relied on. (Para 5) 

It cannot be held that principles of res 
judicata cannot be applied simply because a 
legislation is a- beneficial legislation, The 
principle of res judicata is a sound principle 
of jurisprudence and it has been made ap- 
plicable not only in the adjudication made 
by the Civil Courts but also in the adjudica- . 
tion made by the quasi judicial tribunals and 
administrative bodies. (Para 5) 

In the instant case, it appears that suo 
motu revision of the finally published record 
of rights was intended only on the ground 
that the petitioners were not coparceners 
and as such they had no title to the property 
and hence the recording of their names as 
tenants was incorrect. Accordingly, the tri- 
bunal intended to revise the record of rights 
by deciding as to whether or not the peti- 
tioners were governed by thé Mitakshara 
School of Hindu law and whether or not 
the property in question were ancestral pro- 
perty. .The said questions were gone into 
by the tribunal having jurisdiction in the 
matter and on consideration of the facts and 
circumstances of the case it was held that 
the petitioners were governed by the Mitak- 
shara School of Hindu law and the proper- 
ties were ancestral properties and as such 
all the coparceners had right, title and inte- 
rest in the property. In the appeals prefer- 
red under Section -44 (3) of the Act the ap- 
pellate tribunal disposed of the appeals on 
the footing that the petitioners were governed 
by the Mitakshara school of Hindu law. It 
was nota case of any change of circumstances 
and/or discovery of any new facts, In the 
aforesaid circumstances, the . correctness of 
the adjudication made by a competent Reve- 
nue Officer cannot be questioned and/or re- 
viewed by the subsequent Revenue Officer. 


(Para 5) 
Cases Referred: Chronological Paras 
AIR 1974 SC 1380 i 2 
AIR 1971 Cal 400 ` i 3. 
AIR 1969 SC 513: 5 


1969 Tab IC 837 
AIR 1962 SC 1621 -> . 

Saktinath Mukherjee with Bhaskar Ghose, 
for Petitioners; Sadhan Gupta, Addl. .Advo- 
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cate General with Samir Kumar Banerjee, 
for the State. 

ORDER :— In this Rule the initiation of 
a suo motu proceeding under Section 44 (2a) 
of the West Bengal Estates Acquisition Act 
being Case No 50 of 1980 and the notices 
issued by the Revenue Officer, Settlement 
Thana Camp Cahityanapur in connection 
with the aforesaid suo motu proceedings are 
under challenge. The petitioners contend 
that the(y) (petitioners) are governed by the 
Mitakshara School of Hindu law and (the 
petitioners and)/or their predecessors-in-inte- 
rest have always followed their personal law. 
It is contended by the petitioners that the 
names of the petitioners were recorded in the 
Revisional Record of Rights finally framed 
and published under the West Bengal Estates 
Acquisition Act on the basis that the family 
was governed by the Mitakshara School of 
Hindu law and the respective shares of the 
petitioners were noted in the Revisional Re- 
cord of Rights. It further appears that pre- 
viously proceedings under Section 44 (2a) 
were initiated suo motu by the competent 
Revenue Officer, being Cases Nos. 1407, 
1406, 1409 to 1412. In the said 44 (2a) suo 
motu proceedings, the Revenue Officer had 
accepted the contention of the petitioners 
that the family was governed by the Mitak- 
shara School of Hindu law and, as such 
there was no necessity of revising the record 
of rights in respect of the lands in question 
excepting the lands referred to in Sch. F. 
It was held that so far as the Schedule ‘EF’ 
Jands were concerned, the said lands being 
personal lands of some of the coparceners, 
there was no occasion to record the names 
of all the petitioners and, accordingly, the 
finally published record of rights relating to 
E Schedule lands should be revised in- 
corporating the names of the real owners. 
The petitioners thereafter preferred appeals 
under Section 44 (3) of the West Bengal 
Estates Acquisition Act, being Estates Ac- 
quisition Appeals Nos, 306 to 311 of 1971. 
The said appeals were heard by the learned 
District Judge, Midnapore being the Tri- 
bunal appointed by the State Government 
under Section 44 (3). It appears that the 
learned Tribunal allowed the said appeals 
and held that adjudication in respect of ‘E’ 
schedule properties in holding the same as 
personal properties of some of the coparce- 
fers was not properly made and as such the 
Revenue Officer should decide such question 
afresh in the light of the observations made 
in the said judgment. It may be noted in 
this connection that even before the appel- 
late tribunal, no dispute was raised to the 
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effect that parties were not governed by the 
Mitakshara School of law. After the afore- 
said judgment made by the Appellate Tri- 
bunal, the Revenue Officer re-heard the 


‘matter and in respect of ‘E’ Schedule proper- 


ties, the Revenue Officer came to the find- 
ing that the said properties were also not the 
self-acquired properties of some of the co- 
parceners and as such the Revisional Record 


_of Rights incorporating the names of all ‘the 


coparceners was quite correct and there was 
no necessity of revising the entries of the 
finally published record of rights relating to 
the said E’ Schedule properties. The peti- 
tioners contend that thereafter by initiating 
the impugned suo moto proceeding under 
Section 44 (2a), the subsequent Revenue Offi- 
cer purported to reopen the said adjudication 
made under Section 44 (2a) since modified 
and/or upheld by the Appellate Tribunal 
under Section 44 (3). It is contended by the 
petitioners that the Revenue Officer is il- 
legally and without jurisdiction, trying to 
start the impugned proceeding under Sec- 
tion 44 (2a) of the Estates Acquisition Act 
being Case No. 50 of 1979 solely for the pur- 
pose of reviewing the said adjudications 
made earlier by competent authorities. The 
petitioners contend that such initiation under 
Section 44 (2a) for the purpose of reviewing 
the earlier decisions being completely illegal 
and without jurisdiction, the initiation of 
such proceeding and the notices issued in 
connection thereof should be quashed and 
the Revenue Officer should be prohibited 
from proceeding any further in respect of 
the said 44 (2a) suo motu proceeding. 

2. Mr. Saktinath Mukherjee, the learned 
Counsel appearing for the petitioner con- 
tended that the power under Section 44 (2a) 
is to revise an entry or entries relating to 
the finally published record of rights. Such 
power of revision may be exercised either on 
an application made by an aggrieved party 
within a prescribed time or suo motu by. the. 
Revenue Officer within the specified time. 
Mr. Mukherjee contended that suo moto 
power to revise an entry or entries of the 
finally published record of rights can be 
exercised in appropriate circumstances. But 
the said power cannot be exercised for the 
purpose of reviewing a decision already made 
by a competent Revenue Officer over the 
self-same matter. _Mr. Mukherjee next con- 
tended that as a matter of fact, the decision 
passed by the Revenue Officer in respect of 
all other properties excepting ‘RE’ Schedule 
properties, had merged in the decision made 
by the Appellate Tribunal as stated herein- 
before. So far as schedule ‘Æ’ properties are 
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concerned, Mr. Mukherjee contended, that 
the Appellate Tribunal had os the ad- 
judication made by the Revenue Officer and 
had directed the Revenue Officer to decide 
the case afresh concerning th 
dule properties. He submitted that the Re- 
venue Officer accepted the contention of the 
petitioners that the parties were governed by 
the Mitakshara School of du law. He 
further contended that sven, Ffor the Ap- 
pellate Tribunal the fact that family was 
governed by the Mitakshara School of Hindu 
law was not disputed and the only point of 
dispute was whether ‘E’ Schedule properties 
were personal properties of some of the co- 
parceners or whether the said properties were 
also the ancestral properties of the coparce- 
ners who were governed by the Mitakshara 
School of Hindu law. Mr. Mukherjee con- 
tended that the Appellate ibunal having 
accepted the contention of the petitioners 
that the Revenue Officer did| not properly 
decide the facts and circumstances relating to 
E Schedule properties set aside the decision 
of the Revenue Officer concerning the said 
‘E Schedule properties and directed the Re- 
venue Officer to decide afresh)as to whether 
or not the said E Schedule properties were 
self-acquired of some of the coparceners. 
Mr, Mukherjee contended that in view of the 
said adjudication made by the |Appellate Tri- 
bunal upholding the finding that the peti- 
tioners were governed by the Mitakshara 
School of Hindu law, there could not be any 
further occasion for the successor Revenue 
Officer to take a contrary view that the 
family was not governed by the Mitakshara 
School of Hindu law. Mr. ukherjee in 
this connection relied on the decision of the 
‘Supreme Court made in the case of Gojer 
Brothers (P.) Limited v. Sri Rdtan Lal Singh 
reported in AIR 1974 SC 1380 and con- 
tended that merger was not a creature of 
Civil Procedure Code but it is ja well accept- 
ed principle of jurisprudence. | He contend- 
‘ed that whenever an order had been tested 
by the Appellate Authority and the Appel- 
late Authority had disposed the appeal on 
merits, the adjudication made| by the trial 
authority would completely merge in the Ap- 
pellate Order. Mr. Mukherjee contended 
that in the facts and circumstances of the 
case, there was no manner of doubt that the 
earlier adjudication made by | the Revenue 
Officer in the said 44 (2a) proceedings had 
. Merged in the adjudication made by the Ap- 
pellate Tribunal on the question of personal 
law of the parties and after the appellate 
order, the Revenue Officer had only carried 


out the direction of the Appellate Tribunal 
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to make a finding as to the manner of ac- 
quisition of the E’ Schedule properties. The 
learned Counsel for the petitioners also re- 
ferred to another decision of the Supreme 
Court made in the case of Smt. Ujjam Bai 
v. State of U, P. reported in AIR 1962 SC 
1621. It was held by the Supreme Court in 
the said decision that jurisdiction means 
authority to decide and whenever a judicial 
or quasi-judicial Tribunal is empowered or 
required to enquire into a question of law 
or fact for the purpose of giving a decision 
on it, its findings thereon cannot be impeach- 
ed collaterally or on an application for 
certiorari. It was also held that where a 
quasi judicial authority has jurisdiction to 
decide a matter, it does not lose its jurisdic- 
tion by coming to a wrong conclusion, whe- 
ther it is wrong in law or in fact. The Su- 
preme Court further held that the charac- 
teristic attribute of a judicial act or decision 
is that it binds whether it be right or wrong. 
An error of law or fact committed by a 
judicial or quasi-judicial body cannot, ` in 
general, be impeached otherwise than on ap- 
peal unless the erroneous determination re~ 
lates to a matter on which the jurisdiction 
of that body depends. The Supreme Court 
further held that the said principles govern 
not only the finding of inferior courts stricto 
sensu but also the findings of administrative 
bodies which are held to be acting in a judi- 
cial capacity. Such bodies are deemed to 
have been invested with power to err within 
the limits of their jurisdiction; and provided 
that they keep within those limts, their deci- 
sions must be- accepted as valid unless set 
aside on appeal. After reviewing a number 
of decisions, the Supreme Court held in the 
said case that the doctrine of res judicata has 
been applied to such decisions. 


3. The learned Counsel for the petitioners 
also referred to a decision of this Court 
made in the case of Benode Bihari v. State 
of West Bengal reported in AIR 1971 Cal 
400. In the said decision, ‘initiation of a 
subsequent proceeding under Section 5-A of 
the West Bengal Estates Acquisition Act by 
a successor Revenue Officer was considered 
by this Court and it was held that the 
Estates Acquisition Act did not permit suc- 
cessive proceedings only because the succes- 
sor Revenue Officer was of the view that the 
earlier adjudication was erroneous. It was 
held that Section 5-A of the Estates Acquisi- 
tion Act empowered the competent Revenue 
Officer to adjudicate and to decide whether 
the transfer in question had really come 
within the mischief of Section 5-A of the 
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Act and if an adjudicatidn in that regard had 
already been done by a competent Revenue 
Officer, the same issue could not be allowed 
to be reagitated . only because the successor 
in office chose to dislike or disagree with the 
view taken by the predecessor. It was sub- 
mitted by the learned Counsel for the peti- 
tioners that in the instant case, a comipefent 
Revenue Officer came to the finding that the 
petitioners were governed by the Mitakshara 
School of Hindu Jaw and as such they were 
coparceners having interest in the property. 
The said adjudication was further tested by 
the appellate tribunal and was also upheld 
by the appellate Tribunal. The successor 
Revenue Officer thereafter had been trying 
to reopen the matter and review the correct- 
ness of the said adjudication. It was con- 
tended by Mr. Mukherjee that the purport- 
ed 44 (2a) suo motu proceeding was not in- 
itiated on any prima facie finding about any 
other error or errors relating to an entry or 
entries in the finally published revisional re- 
cord of rights but the said purported suo 
motu proceeding was sought to be initiated 
by the successor Revenue Officer solely on 
the ground: that recording the names of the 
petitioners -on the footing that they were co- 
parceners was not correct and as such the 
records should be revised. Mr. Mukherjee 
contended that in the aforesaid facts and 
circumstances, it must be held that the said 
proceeding initiated by the successor Reve- 
nue Officer was absolutely illegal and with- 


out jurisdiction and the Rule should be 


made absolute. 


4. The learned Additional Advocate 
General appearing for the State respondent, 
however, contended that the principle of res 
judicata was dictated by public policy, 
namely, that a litigation must end and a 
party should not be vexed over an issue 
already decided by a competent authority 
but he submitted that the Estates -Acquisition 
Act was concerned with a greater public pur- 
pose, namely, a legislation for land reforms 
through vesting of estates and distribution of 
surplus lands to landless persons. He sub- 
mitted that the principle of res judicata was 
evolved in the context of private litigation. 
But the provisions of the Estates Acquisition 
Act having been enacted for more funda- 
mental public purpose, the principles of res 
judicata should not be strictly enforced in 
such. beneficial legislation, otherwise the very 
purpose of the beneficial legislation would 
be defeated. He submitted that the princi- 
ple of res judicata was singularly inappro- 
priate in a welfare legislation. In this con- 
nection, the learned Additional Advocate 
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General referred to a decision of the Supreme 
Court made in the case of S. S. Railway Co. 
y. Workers Union reported in AIR 1969 SC 
513. In the said decision, the Industrial Em- 
ployment (Standing Orders) Act was taken 
into consideration: by the Supreme Court. 
The question of applying the principles of 
res judicata in a beneficial legislation was 
also considered. It was held by the majo- 
rity decision in the said case that the Indus- 
trial Employment (Standing Orders) Act is 
a beneficent piece of legislation .and there- 


-fore unless compelled by any words in it, 


the Court would not be justified in import- 
ing in Section 10 of the said Act through 
inference only, a restriction to the right con- 
ferred by it on account of supposed danger 
of multiplicity of applications. The policy 
of Section 10, according to the majority.. de- 
cision, is clear that a modification should not 
be allowed within six months from the date 
when fhe Standing Orders or the last modifi- 
cation thereof came into operation. The 
object of time limit was that the Standing 
Orders or their modifications should be 
allowed to work for sufficiently long time to 
see- whether they work properly or not. It 
was also held that even that time limit is 
not rigid because a modification even before 
six months is permissible if there is an agree- 
ment between the parties. Bhargava, J. dis- 
senting with the majority decision, however, 
held that when an application under Sec- 
tion 10 (2) of the Act is made, the certifying 
officer can modify Standing Orders already 
certified only if the request is not made or 
the basis of the same material which existed 
at the earlier stage when the Standing Orders 
were certified. An interpretation which will 
completely do away with the finality of the 
orders made under Section 6 of the Act by 
an appellate authority cannot be accepted. 
In the said decision various other decisions 
made by different courts including the Su- 
preme Court were reviewed and it was held 
by the Supreme Court that it was doubtful 
whether principle analogous to res judicata 
can properly be applied to such proceedings. ` 


i 

5. -After considering the respective sub- 
missions made by the learned Counsel ap- 
pearing for the parties, it appears to me that 
it cannot be held that principles of res judi- 
cata cannot be applied simply because a 
legislation is a beneficial legislation. In my 
view, the principle of res judicata is a sound 
principle of jurisprudence and fhe said prin- 
ciple has been made applicable not only in 
the adjudication made by the Civil Courts 
but also in the adjudication made by the 


118 CaL 


quasi judicial tribunals and 
bodies. In my view, the Su 
the raid decision of S. R. 

Workcrs Union, (AIR 1969 S 
highlighted that in some speci 
relating to industrial disputes} strict enforce- 
ment of the principle under Section 11 may 
.jnot be justified. In the instant case, it ap- 
pears that suo motu revision of the finally 
published record of rights was intended only 
on the ground that the hey were not 


-administrative 
eme Court in 
ilway Co. v. 
513) has only 
1 circumstances 


coparceners and as such they had no title 
to the property and hence the recording of 
their names as tenants was incorrect. Ac- 
cordingly, the tribunal intended to revise the 
record of rights by deciding as to whether or 
not the petitioners were goyerned by the 
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Mitakshara School of Hindu 
ther or not the property in 
ancestral property. ‘The said 


law and whe- 
question was 
questions were 


gone into by the tribunal having jurisdiction 


in the matter and on consi 


eration of the 


facts and circumstances of the case it was 


held that the petitioners were governed by 
the Mitakshara School of’ du law and 
the properties were ancestral properties and 


as such all fhe coparceners had right, title 
and interest in the property.|-In my view, 
_ jin the said appeals preferred under S. 44 (3) 
of the Estates Acquisition Act] the said ques- 
tion as to whether the titioners were 
governed by the Mitakshara School of Hindu 
Jaw or not was germane and the appellate 
tribunal disposed of the appeals on the foot- 
ing that the petitioners were governed by the 
Mitakshara school of Hindu Jaw. It is no- 
-|body’s case that there had been any change 
of- circumstances and/or discovery of any 
new facts. In the aforesaid | circumstances, 
the correctness of the adjudication made by 
a competent Revenue Offi cannot be 
questioned and/or reviewed by the subse- 
quent Revenue Officer. In my view, Mr. 
Mukherjee is justified in con 
Revenue Officer has no authority to review 
and/or revise a decision made by his pre- 
decessor in office on the self e issue. In 
the aforesaid circumstances, the initiation of 
the said suo motu proceeding under Sec- 
tion 44 (2a) of the West Bengal Estates Ac- 
quisition Act being Case No. of 1979 and 
the issue of the notice by the; Revenue Off- 
cer in connection with the said proceeding as 
contained in Annexure ‘D’ to| the writ peti- 
tion are illegal and without jurisdiction and 
the same are quashed. 
6. The Rule is, therefore, |made absolute 
but I make no order as to costs. 
7. Let the operation of this order remain 
stayed for a period of four weeks from today 








ding that the. 
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as prayed for by tbe learned Additional 
Advocate General 
Petition allowed. 
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Sm. Mayabati Halder, Appellant v. The 
Rent Controller, Calcutta and another, Res- 
pondents. 

F. M. A. No. 697 of 1979, D/- 24-12-1980. 

West Bengal Premises Tenancy Act (12 of 
1956), S. 31 — Complaint against landlord 
alleging wilful disturbance of easement — 
Death of complainant-tenant — Proceeding 
does not terminate —- Rent Controller can 
allow legal representative of deceased to con- 
tinue proceeding — AIR 1949 Cal 245, Over- 
ruled. (Criminal P. C. (1898), Ss. 247, 495 — 
West Bengal Premises Tenancy Rules (1956), 
R. 16 (a).) f 

The proceeding started on the petition of 
complaint filed by the tenant against the 
landlord under Section 31 of the W. B. Pre- 
mises Tenancy Act alleging wilful disturb- 
ance of easement does not terminate on the 
death of the tenant-complainant. The Rent 
Controller has power to allow the legal re- 
presentative of the deceased tenant to con- 
tinue the proceeding. It cannot be said that 
on the death of the complainant, the peti- 


tion of complaint should be dismissed and 


the accused acquitted in view of the provi- 
sion of S. 247, Cr. P, C. (1898). (Para 14) 


It is true that Section 247 provides for the 
acquittal of the accused in case the com- 
plainant ‘does not appear on the day fixed 
for hearing, but this is subject to the condi- 
tion that the Magistrate does not, for some 
reason (he) thinks proper, adjourn the hear- 
ing of the case to some other day. There- 
fore the rule laid down in Section 247 of 
the Code for the acquittal of the accused is 
not an absolute rule. Moreover, Section 247 
contemplates a deliberate or wilful non- 
appearance of the complainant and not when 
such non-appearanice is due to death or some 
other sufficient cause. (Para 12) 

The maxim actio personalis moritur cum 
persona has no application to criminal pro- 
secutions; the death of the complainant can- 
not ipso facto bring about the termination 


_of the proceeding.. In such a case, the 


Magistrate is entitled to exercise his power 
under Section 495 of the Code by substi- 
tuting another prosecution agency. If the 
Magistrate considers the legal representative 
of the deceased complainant to be a fit and 
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proper person, he may go on with the pro- 
ceeding with the legal representative as the 
complainant or the prosecution agent. ; 
À ; (Para 12) 

Apart from the provision of Section 495 
of the Code, the legal representative of the 
deceased complainant being also the party 
aggrieved has the right to be substituted in 
place of deceased for the purpose of carry- 
ing on the proceeding. Under Section 31, 
besides the power of imposing a fine on the 
person guilty of the offence, the Rent Con- 
troller has also the power to direct im- 
mediate restoration of any supply or service 
which has been interfered with. It will be 
contrary to all rules of natural justice to de- 
prive the legal representative of a deceased 
tenant of the relief by way of restoration of 
the supply or service that has been interfered 
with simply on the ground of the non-ap- 
pearance of the complainant due to his 
death. It is also not the intention of the 
legislature. AIR 1949 Cal 245, Overruled; 
ILR (1947) 1 Cal 99 and (1978) 82 Cal WN 


633, Rel on. (Para 14) 
Cases Referred: Chronological. Paras 
(1978) 82 Cal WN 632 10 
AIR 1969 Mys 221 8 
AIR 1967 SC 983 - . 2 
AIR 1966 J & K 60 - 8 
AIR 1949 Cal 245 11 
ILR (1947) 1 Cal 99 9, 11 
AIR 1926 Bom 178 8 
AIR 1916 Pat 152: 1 Pat LJ 264 9 


AIR 1915 Cal 263 : 18 Cal WN 1211 9 
AIR 1915 Cal 708 (1) : 19 Cal WN 334 9 

Nalin Chandra Banerjee and Mukti Pra- 
sanna Mukherjee, for Appellant; Mrs. Runu 
Choudhuri (for No. 1) and Hirendra Chan- 
dra Ghosh, Abinash Chandra Bhattacharjee 
and N. K. Bhowmick (for No. 2), for Res- 
pondents. 

M. M. DUTT, J.:— This appeal arises out 
of the judgment of Basak, J. discharging the 
Rule Nisi obtained by the appellant Sm. 
Mayabati Halder on her application under 
Article 226 of the Constitution. 

2. Ranjit Kumar Nandy, the husband of 


the respondent No. 2 Sm. Aparna Nandy, - 


was a tenant of two rooms of premises 


No. 51/B, Mohim Halder Street, Calcutta... 


On February 10, 1969, the said Ranjit Kumar 
Nandy filed a petition of complaint under 
Section 31 of the West Bengal Premises 
Tenancy Act, 1956 before the Rent Control- 
ler, Calcutta alleging.inter alia that his land- 
lady, the said Sm. Mayabati Halder had wil- 
fully stopped the supply of tap water to the 
said premises by cutting and rendering un- 
serviceable the water connection and had 
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totally blocked and closed the drain used 
for the purpose of outflow of garbage water 
from inside the said premises. The said ap- 
plication was registered as R. C. Case No. 
71 of 1969. The appellant entered appear- 
ance in the proceeding started on the said 
petition of complaint and contested the same 
by a petition of objection. As many as 
three witnesses were examined in the pro- 
ceeding. . Before the hearing was concluded, 
the complainant Ranjit Kumar Nandy died 
on September 26, 1975. 

3. On January 28, 1976 an application 
was filed by the respondent’ No. 2 Sm. 
Aparna Nandy, his widow, praying for her 
substitution in the proceeding in place of her 
deceased husband. The said application was 
opposed by the appellant. It was contended 
by the appellant that on the death of the 
complainant, the petition of complaint should 
be dismissed in view of the provision of Sec- 
tion 247 of the Criminal Procedure Code, 
The learned Rent Controller by his 
order dated May 24, 1977 overruled the said 
contention of the appellant and directed that 
the respondent No. 2 Aparna Nandy should 
be allowed to continue the proceeding started 
on the petition of complaint filed by her hus- 
band, the deceased Ranjit Kumar Nandy. 

4. The appellant, being aggrieved by the 
said order of the Rent Controller, moved 
this Court under Article 226 of the Constitu- 
tion and obtained the Rule Nisi out of 
which this appeal arises. As stated already, 
Basak J. discharged the Rule Nisi Hence 
this appeal. i 

5. Section 31 which is placed under 
Chapter VIT — Penalties and miscellaneous 
— provides as follows: 

“31. Penalty for disturbances of ease- 
ments, etc.— Whoever, -without the previous 
written consent. of the Controller or; ‘save 
for the purpose of effecting ‘repairs or 
complying with any municipal requisition, 
wilfully disturbs any easement annexed to 
such premises, or removes, destroys or ren- 
ders unserviceable; anything provided for 
permanent use therewith, or interferes with 
any supply. or service comprised in the 
tenancy of such premises shall, on the com- 
plaint of the party aggrieved, be liable on 
the first occasion, to a fine which may ex- 
tend to one thousand rupees, and on a se- 
cond or subsequent occasion in regard to 
the same or any other premises, to a fine 
which may extend to two thousand rupees, 
to be imposed, after inquiry, by the Con- 
troller and the Controller may order im- 
mediate restoration of any supply or service 
which has been interfered with.” i 


w 
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Rule 10 of the-West Bengal Premises Tenancy 
Rules lays down the procedure to be follow- 
ed by the Rent Controller in making enqui- 
ries under the Act. Rule |10 reads as 
follows : i 

“10. In making enquiries under the Act, 
the Controller shall follow, as nearly as may 
be, the procedure laid down— 

(a) in the case of enquiriés relating to 
offences, in the Code of Criminal Procedure, 
1898, for the trial of cases, and 

(b) in the case of all other] enquiries, in 
the Code of Civil Procedure, |1908, for the 
trial of suits, recording a memorandum of 
the substance only of the evidence and the 
reasons for his findings as in ¢ases in which 
no appeal lies.” 


6. In view of Rule 10 (a), the Rent Con- 
troller has to follow, as nearly as may be, 
the procedure laid down in the Code of Cri- 
minal Procedure for the trial of cases. It is 
not disputed that the procedure laid down 
under Chapter XX of the Code of Criminal 
Procedure relating to the trial of summons- 
cases by Magistrates will apply to cases 
under Section 31 of the Act/as nearly as 
may be. Section 247 of the Code which is 
placed under Chapter XX relates to non-ap- 
pearance of complainant. It) provides as 
follows : 


“247. If the summons has been issued on 
complaint, and upon the day appointed for 
the appearance of the accused, or any day 
subsequent thereto to which the hearing may 
be adjourned, the complainant|does not ap- 
pear, the Magistrate shall, notwithstanding 
anything hereinbefore contained, acquit the 
accused, unless for some reasons he thinks 
proper to adjourn the heaping of the case to 
some other day: 

Provided that where the Magistrate is of 
opinion that the personal atte jdance of the 
complainant is not necessary, the Magistrate 
may dispense with his oe and pro- 
ceed with -the case.’ 
It is contended by Mr. ‘Nalin Banerjee, 
learned Counsel appearing” on behalf of the 
appellant that as the said Ranjit Kumar 
Nandy, the complainant could not appear on 
the day to which the hearing before the 
Rent Controller had been adjdurned as he 
died before that day, it was incumbent upon 
the Rent Controller to acquit the appellant. 
He submits that the Rent Controller had no 
jurisdiction to substitute the widow of the 
deceased complainant in the proceeding. A 
similar contention was also made before the 
learned Judge, but the learned) Judge over- 
ruled the same. i 








Mayabati Halder v. Rent Controller, Calcutta 


A.LR. 


7. In view of the submission made on 
behalf of the appellant, the question naturally 
arises whether Section 247 of the Code also 
includes the case of non-appearance of the 
complainant on the adjourned day of hear- 
ing by reason of his death. There cannot be 
any doubt that the maxim—actio personalis 
moritur cum persona — is not applicable to 
criminal prosecutions as it applies to cases 
founded on torts. A criminal offence is 
committed against the society, though in 
some cases individuals may be affected. It 
is not necessary that a complaint has to be 
filed by the person aggrieved. A complaint 
may be filed by a person other than a person 
aggrieved. 

8. In Mohammad ror v. Emperor, 
AIR 1926 Bom 178, the Division Bench of 
the Bombay High Court expressed a doubt 


- whether Section 247 of the Code was intend- 


ed to apply to the case of non-appearanice . 
by reason of death and took the view that 
it would apply primarily to the case of a 
complainant who was alive, but did not ap- 
pear. In Ali Dar v. Mohd. Sharif, AIR 1966 
J & K 6, the Jammu and Kashmir High 
Court, on a review of the decisions on the 
question, observed inter alia that the words 
“does net appear” in Section 247 governed 
cases where there was some sort of wilful 
act on the part of the complainant or at: 
least a culpable negligence in keeping him- 
self away from the court on the date fixed 
for the hearing. But where a person was 
dead, no question of his keeping away or 
not appearing before a court or anywhere 
also could arise; the person being no more 
could not exercise any volition one way or 
the other in deciding to go to court or keep- 
ing himself away from it. A learned single 
Judge of the Mysore High Court in Sub- 
bamma v. Kannappachari, AIR 1969 Mys. 
221 has expressed the view, relying on the 
decision of the Bombay High Court in 
Mohammad Azam’s case (supra), that the 
death of the complainant in a case of non- 
cognizable offence does not abate the prose- 
cution, and that it is within the discretion of 
the trying Magistrate in a proper case to 
allow the complainant to continue by a pro- 
per and. fit complainant if the latter is will- 
ing. 

9. So far as this Court is concerned, it 
was held in Madho Chowdhury v. Turab 
Mian, 18 Cal WN 1211 : (AIR 1915 Cal 
263) tbat an acquittal under Section 247 of 
the Code on the ground that the complainant 
was dead was no bar to a subsequent com- 
plaint on the same facts, because the acquit- 
tal was wholly without jurisdiction. In an- 
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other case in Purna Chandra Maoulik v. 
Denger Chandra Pal, 19 Cal WN 334: (AIR 
1915 Cal 708 (1)) though the accused was 
acquitted on the death of the complainant 
as the ground that was relied on by the 


learned Magistrate was not held to be suffi- ` 


cient for continuing the proceeding, it was, 
however, not laid down that as a matter of 
course the accused must be acquitted on the 
death of the complainant. It may be said 
that by necessary implication it was ruled in 
that case that if there was sufficient ground, 
the accused should not be acquitted on the 
death of fhe complainant. In a later deci- 
sion, a División Bench of this Court consist- 
ing of Roxburgh and Ormond JJ. in Muni- 
tuddin Akand y. Kasamuddin Munshi, TLR 
(1947) 1 Cal 99, has held that Section 247 
does not require that in a summons case the 
accused must necessarily be acquitted on the 
death of the complainant, and that when the 
brother of the complainant who is interested 
in the matter, desires to carry on the case 
on the death of the complainant at the stage 
of argument, he should be allowed to do so. 
In laying down the above proposition, the 
Bench relied on an observation of Cha- 
mier C. J. in Domoo Sahoo v. Jitan Dusadh, 
(1916) 1 Pat LJ 264 : (AIR 1916 Pat 152), 
where it wàs held by the learned Chief Jus- 
tice that it was`open to doubt whether Sec- 
tion 247 was intended to apply to a case 
where the complainant had died. 


10. Very recently, a similar qiiestion had 
to be considered by Jyotirmoyee Nag, J. in 
Hiralal Goenka v. P. Lander, (1978) 82 Cal 
WN 632 (633). In that case, the proceeding 
was also one under Section 31 of the- West 
Bengal Premises Tenancy Act, 1956, and the 
complainant died. The learned Rent Con- 
troller allowed the proceeding to be con- 
tinued, but declined to substitute the legal 
representative of the deceased. It was held 
by the learned Judge that the Rent Control- 
ler misinterpreted the provision of S. 247, 
for there was no bar against allowing the 
legal representative of.a deceased tenant to 
carry on a proceeding under Section 31. 


11, We should, however, refer to another 
decision of a single Bench of this, Court pre- 
sided over by Henderson J. in Ram Dulal 
Acharjee v. Benode Behari Acharyya, AIR 
1949 Cal 245 (252} where a contrary view 
has been taken. It may, however, be point- 
ed out that in expressing a contrary -view, 
the learned Judge has not referred - to the 
earlier Bench decisions of this Court, parti- 
cularly Muniruddin’s case (LR (1947) 1 Cal 
99) (supra) which has a binding force. 
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12. The view that Section 247 also ap- 
plies to the non-appearance of the com- 
plainant because of his death presupposes by 
necessary implication that Section 247 is a 
provision dealing with the consequence of 
the death of a complainant. In repelling 
such a view, the learned Judge has placed 
reliance on a decision of the Supreme Court 
in Ashwin v. The State. of Maharashtra, AIR 
1967 SC 983. In that case, the complainant 
died at the committal stage under Chap- 
ter XVHI of the Code. The question that 
came to be considered by the Supreme Court 
was whether the complainant’s mother could 
be ‘substituted as the fit and proper com- 
plainant as prayed for by her or whether the 
proceedings had ipso facto come to an end 
on the death of the complainant. While over- 
ruling the contention of the accused that the 
proceedings terminated on the death of the 
complainant, the Supreme Court observed : 


“The Code of Criminal Procedure pro- 


-vides only for the death of an accused or an 


appellant but does not expressly provide for 
the death of a complainant. The Code also 
does not provide for the abatement of in- 
quiries and trials although it provides for the 
abatement of appeals on the death of the 
accused in appeals under Ss, 411-A (2) and 
417 and on the death of an appellant in all 
appeals except an appeal from a sentence of 
fine. Therefore, what happens on the death 
of a complainant, in a case started on a 
complaint has to be inferred generally from 
the provisions of the Code * 

We need not analyse those cases because, in 
our opinion, unless the Code itself says what 
is to happen, the power of the Court to sub- 
stitute another prosecution agency (subject 
to such restrictions as may be found) under 
Section 495 of the Code of Criminál Proce- 
dure is always: available.” 


If Section 247 be regarded as providing the 
consequence of the death of a complainant, 
in that case, the Supreme Court would not 
have observed that the Code did not ex- 
pressly provide for the death of a com- 
plainant or the abatement of inquiries and 
trials. It is argued that as.to what would 
happen -on the death of a complainant has 
to be inferred generally from the Code as 
observed by. the Supreme Court. In our 
opinion, such inference is in favour of the 
continuance of the proceeding rather than 
the termination thereof as contended on be- 
half of the appellant. It is true that Sec- 
tion 247 provides for the: acquittal of the - 
accused in the case the complainant does ‘not 
appear on the day fixed for nee: but this 
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is subject to the condition that the Magis- 
trate does not, for some reason he thinks 
proper, adjourn the hearing jof the case to 
some other day. Therefore,| the rule laid 
down in Section 247 of the Code for the ac- 
quittal of the accused is not'an absolute rule. 
Leaving aside the mon-appdarance of the 
complainant by reason of his death, a com- 
* Jainant may be prevented from appearing due 
to his illness and other unavoidable circum- 
stances beyond his control. 
trate is satisfied that there is! sufficient cause 
for the non-appearance of the complainant, 
he will adjourn the hearing of the case to 
some other day. It seems fo us that Sec- 
tion 247 contemplates a deli te or wilful 
non-appearance of the complainant and not 
when such non-appearance is due to some 
sufficient cause. We do not think we are’ to 
decide whether Section 247 lalso relates to 
mnon-appearance of the complainant due to 
his death. But assuming that it does, there 
cannot be any better cause for non-appear- 
ance of the complainant than his death. As 
` Vhas been already observed, the maxim actio 
personalis moritur cum persona has no ap- 
plication to criminal prosecutions; the- death 
of the complainant cannot ipso facto bring 
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about the termination of the 
such a case, the Magistrate 


proceeding. In 
is entitled to 





Code by substituting ano 


er prosecution 


exercise his power under the 495 of the 


agency. If the Magistrate co 
representative of the deceased 


iders the legal 
‘complainant to 


be a fit and proper person, jhe may go on 
with the proceeding with the legal representa- 
tive as the complainant or the prosecution 
agent. So, even in case of the death of the 
complainant, the proceeding does not termi- 
nate. 


. 13. It is, however, contended that as 
under Rule 10 (a) of the West Bengal Pre- 
mises Tenancy Rules, the Rent Controller 
has to follow the procedure for trial of cases, 
Section 495 of the Code, which is provision 
under Chapter XXXVIII and not under 
Chapter XX of the Code relating to trial of 
summons cases, will not apply to a proceed- 
ing under Section 31 of West Bengal 
Premises Tenancy Act. It if submited that 
in view of the non-applicability of Sec. 495 
of the Code, the Rent Controller has no 
option but to acquit the accused in case of 
the non-appearance of the ¢omplainant by 
reason of his death. We are unable to ac- 
cept the contention. Chapter XXXVII of 
` the Code contains supplementary provisions 
relating to the appointment of public prose- 
cutors, and Section 495 which is a provision 

of that Chapter provides for permission to 
: ge 


~ 
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conduct prosecution. The > supplementary 
provisions under Chapter XXXVII includ- 
ing Section 495, in our opinion, are applicable 
to all trials under the Code. In other 
words, these supplementary provisions should 
be deemed to be incorporated into all Chap- 
ters of the Code providing for trial of cases. 
It will not be a correct proposition of law 
to lay down that invocation of Section 247 
will not attract the provision of Section 495 
of the Code on the ground that Rule 10 (a) 
of the West Bengal Premises Tenancy Rules 
does not provide for the applicability of the 
supplementary provisions of the Code in- 
cluding Section 495, 


14. Even assuming that Section 495 of 
the Code is not applicable to a proceeding 
under Section 31 of the West Bengal Pre- 
mises Tenancy Act, still, in our opinion, the 
Rent Controller will be entitled to allow the 
legal representative of the deceased com- 
plainant to proceed with the case. The Rent 
Controller is not a Magistrate, nor he is a 
court. The proceeding under Section 31 is 
not a criminal proceeding, and the Rent 
Controller does not convict a person. If he 
is satisfied about the commission of the 
offence, he merely imposes a fine. The pro- 
ceeding may, however, be said to be in the 
nature of a criminal proceeding, that is, a 
quasi criminal proceeding. Rule 10 (a) of 
the West Bengal Premises Tenancy Rules 
seems to have been framed for the purpose 
of doing justice to the alleged offender as 
also to the complainant as in the case of a 
criminal trial of summons cases. It is a 
parent from Rule 10 (a) that the provisions 
of the Code for trial of cases are not to be 
strictly followed, but they are to be followe 
ed by the Rent Controller ‘as nearly as ma 
In other words, in enjoining that the 
Rent Controller shall follow the provisions 
of the Code for the trial of cases as early 
as may be, Rule 10 (a) really _ provides for 
the guidelines for the trial of a complaint 
under Section 31 of the West Bengal Pre- 
mises Tenancy Act. Unlike in a criminal 
prosecution, a complainant under Section 31 
must always be the person aggrieved. Gene- 
rally the tenant is the complainant and the 
person complained against is the landlord 
as in the instant case before us. The com- 
plainant Ranjit Kumar Nandy was a tenant 
and, on his death, the respondent No. 2, his 
widow, being one of his heirs and legal re- 
presentatives, became the tenant. The of- 
fence complained of is a continuing one 
and the respondent No. 2 is undoubtedly 
‘the party aggrieved’ within the_ meaning of 
Section 31. In our opinion, it will be an 
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‘guilty of the offence, the 
has also the power to direct immediate res- ` 


useless formality to ask her to file a fresh 
complaint. Apart.from the provision of 
S. 495 of the Code, the respondent No. 2 
being the legal representative of the deceas- 
ed, complainant, and she being also the 
party aggrieved has, in onr view, the right 
to be substituted in place of her deceased 
husband for the purpose of carrying on the 
proceeding. Moreover, under S. 31, besides 
the power of imposing a fine on the person 


toration of any supply or service which has 
been interfered with. It will be contrary to 
all rules of natural justice to deprive the 
legal representative of a deceased tenant of 
the relief by way of restoration of the sup- 
ply or service that has been interfered with 
simply on the ground of the non-appearance 
of the complainant due to his death. It is 
also not the intention of the Legislature 
that an offender will go scot-free leaving 
the legal representative. of the deceased 
tenant deprived of the essential supply or ser- 
vice because of the death of the tenant dur- 
ing the pendency of the proceeding under 
Section 31. As observed earlier, the provi- 


' gions of the Code for the trial of cases have 
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been directed to be followed by the Rent 
Controller ‘as early as may be’ under R. 10 
(a) as guidelines’ for inquiries under S. 31 
and not for the purpose of stultifying the 
proceeding. In our opinion, therefore, the 
learned Rent Controller was right in allow- 
ing the respondent No. 2 ‘to continue the 
proceeding started on the petition of com- 
plaint filed by her deceased husband under 
Section 31 of the West Bengal Premises 
Tenancy Act. No other point has been 
urged on behalf of the appellant. 


15. In the result, for the reasons afore- 
eaid, we affirm the judgment of Basak J. 
and dismiss this appeal. There will, however, 
be no order for costs. The learned Rent 
Controller is hereby directed to dispose of 
the proceedings as expeditiously as possible. 

A. N. SEN, C. J.:— I agree. 

Appeal dismissed. 
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Constitution of India, Arts. 228 and. 15 (1) 
— Application under Art. 228, for transfer 
of proceedings, by busband in divorce suit 
on ground that S. 36 of Special Marriage 
Act providing for grant of alimony pendente 
lite to wife is ultra vires Art. 15 (1) 
Qrder granting alimony pendente lite already 
executed by wife — Application, not ten 
able. (Special Marriage Act (43 of 1954), 
8. 36). - 

Where in a divorce proceeding under Spe- 
cial Marriage Act an application under 
Article 228 was filed by the husband after 
the order granting alimony pendente lite 
under S. 36 of. the Special Marriage Act to 
the wife by the Additional District Judge 
was executed by her, for transfer of the 
proceeding to the High Court on the ground 
that Section 36 of the Marriage Act was 
ultra vires Art. 15 (1) and that it involved. 
a substantial question of law as to the inter- 
pretation of the Constitution, the application 
was not maintainable because firstly there 
was no pending. case regarding the question 
as to the grant of alimony pendente lite and 
secondly, because S. 36 cannot on a prima 
facie view, be said to be ultra vires Arti- 
cle 15 (1} and thirdly, the question whether 
S. 36 is ultra vires or not would have no 


. effect on the proceedings for divorce or on- 


the ground the opposite party had to prove 
before an order of divorce could be made 
in her favour. Thus, the conditions contem- 
plated by Art. 228 having not been fulfilled, 
transfer of matrimonial proceeding from 
the Court of Additional District Judge to 
the High Court in exercise of jurisdiction 
under Art. 228 could not be made. AIR 
1963 SC 649, Disting. ‘(Para 9) 

Section 36 provides for payment of ali- 
mony to the wife in a case where the wife 
has no independent income sufficient for 
her support. No discrimination can be | 
raid to have been sought to be made ‘only’ 
on the ground of sex as mentioned in Arti- 
sle 15 (1) of the Constitution. The exercise 
of jurisdiction under S. 36 is discretionary 
with the Court and before granting it the 
Court has also to consider the pecuniary 
condition of the husband. Even assuming 
that Section 36 makes a discrimination on 
ground of sex it would not be invalid in 
view of the ‘special provision’ for women 
and children referred to in Cl. (3) of Arti- 
sle 15 of the Constitution. Thus Sec. 36 
does not prima facie offend against the 
provisions of CL o of Art. 15 of the Con- 
stitution. (Pars 9) 
Cases Referred: Chronological Paras 
AIR 1979 SC 478: (1979) 1 SCC 380 3 
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(1979) 440 US 268:59 L Ed 2d 306, Orr v. 
Orr 4 

(1978) 57 L Ed 2d 750:438 US 265, Uni- 
versity of California v. Allan Bakke 

AIR 1974 SC 1300: 1974 Lab IC 841 

AIR 1974 Orissa 135 (FB) 

AIR 1971 SC 481 

AIR 1963 SC 649 


Arun Kumar Dutt and Rabindra Nath 
Pal, for Petitioner: Santanu Mukherjee, 
Kanan Kumar Ghosh and Dilip Kumar Sett, 
for Respondent No. 1; N. Cj Roy Chow- 
‘dhury and Nilava Mitra, for Union of 
India. 


-f 

M. M. DUTT, J.:— This Rule under 
Art. 228 of the Constitution has been issued 
“at the instance of the defendant husband in 
a proceeding for divorce under S. 27 of the 
Special Marriage Act, 1954 | filed in the 
Court of the District Judge, Alipore, by the 
opposite party wife. Divorce has been ask- 
ed for by the opposite party ‘on the ground 
as mentioned in Cl. (d) of S| 27 (1) of the 
Special Marriage Act, that is, that since the 
solemnisation of the marriage her husband 
treated her with cruelty. 


2. After filing the 
the opposite party filed an application 
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divorce proceeding, 
bes 


fore the learned District Ti praying for. 


36 of the 
pplication was 
and. The ap- 


alimony pendente lite under 
Special Marriage Act. That 
opposed by the petitioner hus 


plication came up for hearing: before the 
9th Additional District Judge, Alipore. The 
learned Additional District | Judge, after 


hearing the parties, by an order dated Oct. 
-3, 1977 allowed the said application and di- 
rected the petitioner to pay a/monthly main- 
tenance of Rs. 165/- to the opposite party 
with effect from the date of ithe petitioner’s 
appearance in the proceeding! and further 
directed to pay a sum of Rs.) 300/- on ac- 
count of cost of the litigation. Being ag- 
grieved by the said order of the learned 
Additional District Judge, the| petitioner pre- 
ferred an appeal to this Court being F. M. 
A. T. No, 319 of 1977. That appeal was, 
however, withdrawn by the petitioner sub- 
sequently on the ground that) no appeal lay 
to this Court against an order granting 
alimony pendente lite. Thereafter, the peti- 
tioner filed an application before the learn- 
ed Additional District Judge 151, 
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152 and 153 of the Code of 
In that application the pet 
that the order for alimony 
should be recalled as it was 
Constitution of India. The 

tional District Judge, however 


nder Ss. 
Gi Procedure. 


tioner prayed 
pendente lite 
ltra vires the 
earned Addi- 


, dismissed the 


f 
t 
i 





AIR. ` 
said, application of the petitioner. There- 
after, the petitioner filed an application 


under Art. 228 of the Constitution before 
this Court praying for the transfer of the 
said divorce proceeding to this Court on 
the ground that it involved substantial ques- 
tions of law as to the interpretation of the 
Constitution. Upon the said application, 
the present. Rule was issued. 


3. Mr. Arun Kumar Dutt, learned 
Advocate appearing on behalf of the peti- 
tioner, submits that Section 36 of the Spè- 
cial Marriage Act in providing for granting 
alimony pendente lite to the wife makes a 
discrimination on the ground of sex and, as 
such, it is ultra vires the provision of Arti- 
cle 15 of the Constitution. Further, it is 
submitted that S. 36 also puts unreasonable 


restrictions on the exercise of the rights of — 


the male sex who are the husbands and, ac- 
cordingly, it is also ultra vires Art. 19 (1) (f} 
of the Constitution. Mr. Dutt has relied 
on a number of decisions in order to per- 
suade us that a substantial question of law 
relating to the interpretation of the Consti- 
tution is involved. The said decisions are: 
Phulmani Dibya v. State of Orissa, AIR 
1974 Orissa 135 (FB); In re the Special 
Courts Bill, 1978, (1979) 1 SCC 380: (AIR 
1979 SC 478); State of Gujarat v. Shri 
Ambica Mills, AIR 1974 SC 1300; M. R. 


‘Balaji v. State of Mysore, ATR 1963 SC 649; 


K. A. Abbas v. Union of India, AIR 1971 
SC 481. 

4. Apart from the above 
Mr. Dutt has also placed reliance on two 
decisions of the American Supreme Court 
in Regents of the University of California 
v. Allan Bakke, (1978) 57 L Ed 2d 750 and 
Orr v. Orr, (1979) 440 US 268. 

5. The scope of the present Rule under 
Art. 228 of the Constitution is limited. The 
Art. 228 provides as follows: i 


“If the High Court is satisfied that a case 
pending in a Court subordinate to it involves 
a substantial question of law as to the 
interpretation of this Constitution the deter- 
mination of which is necessary for disposal 
of the case, it shall withdraw the case and, 
subject to the provisions of Art. 131A may— 

(a) either dispose of the case itself, or 

(b) determine the said question of law 

and return the case to the court from 
which the case has been so with- 
drawn together with a copy of its 
judgment on such question, and the 
said court shall on receipt thereof 
proceed to dispose of the case in 
conformity with such judgment.” 


decisions, 


t 
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6. In order to invoke the provision of 
Art, 228 of the Constitution, three condi- 
tions are to be fulfilled, namely (1) that 
there is a pending case in the subordinate 
court; (2) that the case involves a substan- 
tial question of law as to the interpretation 
of the Constitution; and that (3) the deter- 
mination of such question is necessary for 
the disposal of the case. 


7. It has been stated already that the 
` application for alimony pendente lite was 
disposed of by the learned Additional Dis- 
trict Judge, Alipore on Oct. 3, 1977. 
Although the petitioner preferred an appeal, 


he did not proceed with the same, but 
withdrew the same on the ground that it 
was not maintainable. Be that as it may, 


the case or the proceeding that was started 
by the opposite party by filing an applica- 
tion for the grant of alimony pendente lita 
was long disposed of. No case is now 
pending before the learned Additional’ Dis- 
trict Judge, regarding the question as to the 
grantof alimony pendente lite. Weare also 
told that the order that was passed by the 
learned Additional District Judge granting 
alimony pendente lite to the opposite party 
was also put into execution by her. The 
first condition, therefore, that there must be 
a pending case in the subordinate court is 
not fulfilled. It is, however, argued by Mr. 
Dutt that the case started on the filing of 
the application for divorce and which is 
still pending is a case within the meaning of 
Art. 228 of the Constitution. 

8. Even assuming that the proceeding for 
divorce should be taken to be a case within 
the meaning of Art. 228 of the Constitution, 
still, the other two conditions are to be ful- 
filled. The second condition is that the case 
involves a substantial question ef law as to 
the interpretation of the Constitution, It 
has been already stated that the petitioner 
has challenged the constitutional validity of 
Section 36 of the Special Marriage Act on 
two grounds, namely, that it makes a dis- 
crimination on the ground of sex which is 
forbidden under Art. 15 of the Constitution, 
and that it puts an unreasonable restriction 
on the exercise of fundamental rights by 
the male sex who are the husbands in 
matrimonial proceedings as guaranteed under 
Art, 19 (1) ( of the Constitution. It may 
be pointed out that we are not to finally 
decide the questions as to the constitutional 
validity of Section 36 as raised by the peti- 
tioner. We are only to consider prima facie 
whether the case involves a substantial ques- 
tion of law as to the interpretation of the 
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Constitution the determination of which is 
necessary for the disposal of the case. 

9. -Under Art. 15 (1) of the Constitution 
the State shall not discriminate against any 
citizen on the grounds only~of religion, race, 
caste, sex, place of birth or any of them. 
It is complained by the petitioner that Sec- 
tion 36 makes a discrimination only on the 
ground of sex in providing for the grant of 
alimony pendente lite. The word ‘only’ in 
Art. 15 (1) is significant. The discrimina- 
tion must be ‘only’ on the grounds men- 
tioned in Art. 15 (1). Section 36 provides 
for the payment of alimony to the wife io 
a case where the wife has no independent; 
income sufficient for her support. It is, there- 
fore, manifestly clear thatno discrimination 
has been sought tobe made ‘only’ on the 
ground of sex. The condition precedent to 
the grant of alimony pendente lite under S. 36 
is that the wife has no independent income 
sufficient for her support. The exercise of 
jurisdiction under S. 36 is discretionary 
with the.Court. Before making an order 
for alimony pendente lite, the Court has 
also to consider the pecuniary condition of 


the husband. Even assuming that Sec. 36 
makes such a discrimination as contended 
on behalf of the petitioner, still that will 


not be invalid in view of the provision of 
Cl. (3) of Art. 15 of the Constitution which 
provides: “Nothing in this article shall pre- 
vent the State from making any special pro- 
vision for women and children.” Section 36 





of the Special Marriage Act is a special 
provision and even if it is opposed to the 
provision of Cl. (1) of Art, 15 of the Con- 


stitution which, in our opinion, is not, it is 
protected under Cl. (3) of Art. 15. We do 
not think that the observation of the Supreme 
Court in M. R. Balaji v. State of Mysore, 
AIR 1963 SC 649 on which reliance has 
been placed on behalf of the petitioner ap- 
plies to the facts and circumstances of the 
instant case. Section 36 of the Special| 
Marriage Act in providing for the payment} 
of alimony by the husband to the wife can- 
not be said to have ignored the interest of 
the rest of the people of the society. We 
are unable to accept the contention of the 


learned Advocate for the petitioner that 
‘special provision’ referred to in Cl. (3) of 
Art. 15 of the Constitution postulates only 


such provision as will give effect to the di- 


rective principles as contained in Cls, (e) 
and (f} of Art. 39 and in Art. 42 of the 
Constitution. Prima facie, therefore, Sec- 


tion 36 of the Special Marriage Act does 
not offend against the provision of CL (1) 
of Art. 15 of the Constitution. The other 
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ground of challenge to the 
validity of S. 36 is equally 

there is no question of S. 36 
sonable restriction on the fun 


constitutional 
untenable, for 
putting unrea- 

ental rights 


of the husbands in matrimonial proceedings 


as contended on behalf of 
The second condition of Ar 


petitioner. 
228 of the 


Constitution is not, therefore] fulfilled. - 


10. Let us now consider the third con- 
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dition, namely, that the determination of 
the substantial question of law as to the 
interpretation of the Constitution is neces- 
sary for the disposal of the | case. It has 
been stated already that divorce has been 


sought for by the opposite 
ground of cruelty. The de 


cial Marriage Act is ultra 
have no effect on the pro 









g for divorce 


or on the ground the ce a party has to 


prove before an order for 
-made in her favour. In the 


as the conditions of Art. 228 of the 


stitution are not fulfilled, we 


ivorce can be 
circumstances, 
Con- 
are afraid, we 


shall not be justified in directing transfer of 
the matrimonial proceeding from the Court 


of the learned Additional Di 
this Court in exercise of o 
under Art. 228 of the Co 
other words, the petitioner 
satisfy us prima facie that 
to the interpretation 
that has been raised. by him 


nection with or bearing upan the 


Mmonial proceeding, that is 


subordinate court, he cannot 


this rule. 


11. 
aforesaid, the rule is disch 
will be no order for costs, 
an earlier application of the. 
we directed the petitioner to 


of the 


trict Judge to 

jurisdiction 
nstitution. In 
aving failed to 
e question as 

Constitution 
has any com 
matri- 
ending in the 
succeed in 


In the circumstances, for the reasons 


ged. but there 
or already on 
opposite party 
pay a sum of 


Rs. 500/- to the. opposite party. It may be 
recorded that the said’sum has been paid by 


the petitioner to the opposite 


12. Mr. Dutt prays for a 
appeal to the Supreme Court 
cle 134A of the Constitution. 
ion, no substantial question 
volved in this rule: In the 
the prayer for a certificate is 


A. N. SEN, C. J. :— I apres. 
Order accordingly. 


party. 


certificate for 
under Arti- 
In our opin- 


of law is in- 


circumstances, 
refused : 
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_M. M. DUTT AND AJIT KUMAR 
SARKAR, JJ. 
Sm. Srila Moitra, Appellant v. State of 
West Bengal and others, Respondents. 
F. M. A. T. No. 985 of 1980, D/- 
1980.* 


(A) Urban Land (Celing and Regulation) 
Act (33 of 1976), S. 2 (qq) and CL © — 
‘Vacant land — “Water tank”, not a build- 
ing site — Construction of building on such 
tank — Not permissible onder building regu- 
lations of Calcutta Municipal Act — “Tank” 
is not a “vacant land”. 
419, Reversed. 


A tank with water in it, is not a building 
site either under R. 1 or R. 2 of Part I of 
Sch. 16 of the Calcutta Municipal Act, and 
as such, construction of building on such 


16-12- 


(1980) 1 Cal HN 


tank is not permissible under the building , 


regulations of the said Act. Therefore, such 
tank comes under Cl. G) of S. 2 (q) and it 
is not a “vacant land” within the meaning 
of S, 2 (q). AIR 1975 SC 1234, Disting; 
(1980) 1 Cal HN 419, Reversed. 
(Paras 5, 6, 7, 8) 
Clause (i) of S. 2 (q) of the Urban Land 
Ceiling Act postulates the existing state of 
the land not its altered state or improved 
state. It, therefore, cannot be said that as 
construction of building is permissible on 
such tank after it is filled up, tank does not 
come under exception of the definition of 
‘vacant land” under CL @ of S 2 (g). 
(Paras 6, 7). 
(B) Interpretation of Statotes — Expro- 
priatory statute, although beneficial and 
meant for public good — Requires strict 
construction. (Para 9) 
Cases - Referred: Chronological . Paras 
AIR 1975 ‘SC 1234: 1975 Tax LR 1540 8 
Balai Chandra Roy and Manick Chandra 
Das, for Appellant; Amaresh ‘Chakraborty, 
Sadhan Gupta, Addl, Advocate-General and - 
Manotosh Mukherjee and Sunil Kanti 
Barua, for Respondents. 


M. M. DUTT, J.:— In this appeal, the 
appellant Sm. Srila Moitra has challenged 


the propriety of the judgment of a learned 


single Judge of this Court whereby the learn- 
ed Judge has discharged the Rule Nisi 


obtained by the appellant on her application 





* Against judgment of Manoj Kumar ) 
Mukherjee, J., reported in (1980) 1 Cal 
H. N. 419. i 


> 
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under Article 226 of the Constitction of 
India. 


2. The appellant is admittedly the owner 
of premises No. 6B, Ironside Road, Calcutta 
which is within the limits of the Corporation 
of Calcutta. The land comprised in the 
said premises measures 1542.625 Sq. metres 
consisting of a building covering 233. 
S00 Sq. metres, a tank measuring 1162.124 
Sq. metres and 147.0017 Sq. metres of land 
appertaining to the building. On Sep. 27, 
1976, the appellant duly submitted a return 
under the provisions of the Urban Land 
(Ceiling and Regulations) Act, 1976, herein- 
after referred to as the Act, before the re- 
spondent No. 2, the Competent Authority, 
Calcutta. On August 19, 1979, the appellant 
gave a notice to the respondent No. 2 under 
Section 26 of the Act for transfer of an area 
of 500 Sq. metres of the said tank by way 
of sale in favour of Purbarag Samabaya 
Abasan Ltd., a Housing Co-operative Society, 
registered under the Co-operative Societies 
Act. In reply to the said notice, the respon- 
dent No. 2 by his letter dated Oct. 16, 1979 
informed the appellant that as she was: hold- 
ing vacant land in excess of the ceiling 
limit, the notice under S. 26 was not valid 
and the transfer of the portion of the dis- 
puted tank could not be allowed. Being 
aggrieved by the refusal by the respondent 
No. 2 to grantto the appellant permission to 
sell the said portion of the disputed tank on 
the ground that the tank was vacant land 


and the appellant was holding vacant land, 


` in excess of the ceiling limit as contained in 
his said letter dated Oct. 16, 1979 (Annexure 
‘C to the writ petition), the appellant mov- 
ed this Court under Art. 226 of the Consti- 
tution whereupon the Rule Nisi, out of 
which this appeal arises, was issued. 


3. At the hearing of the Rule Nisi, it 
was contended on behalf of the appellant 
that the disputed tank was not ‘vacant land’ 
within the meaning of S. 2 (q) of the Act 
and, as such, the appellant was not in pos- 
session of any excess vacant land. The 
learned Judge, however, came to the finding 
that the tank should be construed as vacant 
land within the meaning of S. 2 (q) of the 
Act. In that view of the matter, the learn- 
ed Judge discharged the Rule Nisi. Hence 
this appeal: 

4, The only question that is involved in 
this appeal is whether a tank is a vacant land 
within the meaning of S. 2 (q) of the Act. 
Before we come to the question, we mdy re- 
fer to the scheme of the Act. The preamble 
of the Act shows that it is an Act to pro- 
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vide for the imposition of a ceiling on 
vacant land in urban agglomerations, for the 
acquisition of such land in exces: of the 
ceiling limit, to regulate the construction of 
buildings on such land and: for matters 
connected therewith, with a view to prevent- 
ing the concentration of urban land in the 
hands of a few persons. and speculation and 
profiteering therein and with a view to 
bring about an equitable distribution of land 
in urban agglomerations to subserve the 
common good. Section 3 of the Act pro- 
vides that except as otherwise provided in 
the Act, on and from the commencement of 
the Act, no perscn shall be entitled to hold 
any vacant land in excess of the ceiling 
limit. Section 4 provides for the ceiling 
limit. Section 10 is a provision for acquisi- 
tion of vacant land in excess of ceiling 
limit. Under Sec. 26 notice is required to 
be given before transfer of vacant land. 
Sub-section (1) of S. 26 provides that not- 
withstanding anything contained in any 
other law for the time being in force, no 
person holding vacant land within the ceil- 
ing limit shall transfer such land by way of 
Sale, mortgage, gift, lease or otherwise ex- 
cept after giving notice in writing of the 
intended transfer to the Competent Auth- 
ority. The object of giving a notice is con- 
tained in sub-section (2) of S. 26. Under 
sub-section: (2), where the notice is for the 
transfer of land by way of sale the Compe- 
tent Authority shall have the first option to 
purchase such land on behalf of the State 
Government at a price to be calculated in 
the manner as provided in that sub-section; 
such option has to be exercised within the 
period of sixty days from the receipt of the 
notice and if no such option is exercised 
within the said period it shall be lawful for 
e as giving the notice to transfer the 


5. The respondent No. 2, the Competent 
Authority, took the view that as the disputed 
tank was vacant land and. as the appellant 
held vacant land in excess of the ceiling 
limit, the provision of S. 26 was not appli- 
cable. The consequence of this finding of 
the Competent Authority is that the State 
Government will be entitled to acquire the 
disputed tank which is alleged to be excess 
vacant land. Mr, Balai Chandra Roy, 
learned counsel appearing on behalf of the 
appellant submits that a tank is not vacant 
land within the meaning of S, 2 (q) of the 
Act. Section 2 (q) provides as follows: 


“(q). “vacant land”, means land, not be- 
ing land mainly used for the purpose of 
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agriculture, in an urban agglomeration, 
does not include — 


(i) land on which construction of building 
js not permissible unden the building 
regulations in force in ithe area in 
which such land is situated; 

i) in an area where there | are building 
regulations, the land oceupied by any 
building which has been constructed he- 
fore oris being constructed on, the ap- 

> ` pointed day with the approval of the 

appropriate authority d the land 

: appurtenant to such building; and 

(iii) in an area where there |are no build- 
ing regulations, the land cccupied by 
any building which has 
ed before, or is being “eid on, 

in 


but 





the appointed day and the land ap- 
_purtenant to such building: 


-Provided that where any person ordinarily” 


keeps his cattle, other than far the purpose 
of dairy farming or for the! purpose of 
breeding of. live-stock, on any) land situated 
in;a village within an urban |agglomeration 
(described as a village in the| revenue re- 
cords), then, so much extent of the land as 
has been ordinarily used for the keeping of 
such cattle immediately before|the appointed 
day shall not be deemed to be vacant land 
for the purposes of this clause.” 


It is submitted on behalf of the appellant 
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g construct- ' 


that a tank comes únder the 


question, therefore, is whether 
tion of a building is permissi 
under the building regulations 
the area in which the tank is 


provided in Cl. (i) of S. 2 =, 


exception as 

The real 
the construc- 
le on a tank 
in force in 
situated. It is 


not disputed that in the instant case, the 
building regulations as contained in the Cal- 
cutta Municipal Act, 1951 va apply for 
the purposes of Ci. (i). Section 376 of the 
Calcutta Municipal Act provides as follows: 
“376. No piece of land shall be used as 
a site for the erection of a new building, 
‘and no new building shall be erected, other- 
wise than in accordance with 
“ fa) the provisions of this Chapter and of 
Sch. XVI, and 
©) any orders, rules or 
under this- Act 
relating to the use of building sites ` or the 
erection of new buildings, as are may 
be. kki 
.Rule 1 of Part I of Sch: XVI ts as follows: 
“1, No piece of land shall used asa 
site for the errection of a. building — 
(i) E the building is to abut on a street, 
unless the site is of such a shape that 
the face of the building] can be made 


by-laws made 





‘the bed of the tank. A tank is 
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parallel to the line of the street, or as 
nearly parallel to the said line as the 
Commissioner may consider practi- 
cable; and 

(2) if the site is within ten metres ofa 
tank, unless the owner takes,. or satis- 
fies the Commissioner that he will 
take, such action as will prevent any 


risk of the drainage of the building - 


passing into the tank; and 
(3) if the site is a filled-up tank, 
been filled up with or used for depo- 
siting rubbish, offensive matter or 
sewage, unless the Commissioner has 
caused the site to-be examined and 
granted a certificate to the effect that 
it is, from sanitary and engineering 
points of M fit to be built upon; 
and - 
(4) if the building to be P is a pub- 
f lic ‘building, a dwelling house or a 
hut intended for human habitation, 
“ unless the site is certified by the Com- 
missioner to be dry and well-drained, 
or unless the Commissioner is 
fied that it is capable of being well- 
‘drained ‘and that the ewner will take 
' the necessary steps to drain it; 
(5) if the frontage of .the site is less than 
five metres, unless it is certified , by 
‘the Commissioner that the site can 
be used for the construction of a 
building and while granting the certi- 
ficate the Commissioner may fix the 
height of the tnilding to be erected.” 
Rule 1 starts with a prohibition against the 
erection of a building on five classes of 
building sites unless certain conditions are 
fulfilled. Apart from the building sites 
mentioned in Cls. (1) to (5) of R. 1 there is 
no other building site under the other pro- 
visions of Sch. XVI except the site on which 
a building has been previously 
provided in R. 2 of Part L Neither under 


R. 1 nor under R. 2, a tank is considered to) 


be a building site. It is apparent from 
Rr. 1 and 2 that the said Rules postulate a 
piece of land as building site which is not 
put to any use. A tank is constructed for 
the. purpose of storage of water by excavat- 
ing earth from solid land. A tank contains 
an embankment, the underground land and 
no doubt 


land, but it is not solid land. A building, 


-~ either under R. 1 or under R. 2, is permis- 


sible to be constructed on solid land which 
is vacant, that is, not put to any use: Apart 
from the fact that tank-land -is not solid 
land, it cannot also be considered as vacant 
land for the purpose. of construction’ of a 


or has . 


satis- . 


existing as} 
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building. Indeed, Cl. (3) of Rule 1 provides 
for the erection of a building on the site of 
a filled-up tank. A filled-up tank is nota 
tank, but it is solid land and a vacant land 
too in the sense that after the tank is filled- 
up, the land is no longer used for storage 
of water. Under Cl. (2) of R. 1, a building 
is not permissible to be erected within 
10 metres of a tank unless certain conditions 
are fulfilled. 


6. It is contended by the learned Addi- 
tional Advocate-General, appearing for the 
respondents, that Cl. @ of S. 2 (q) of the 
Act postulates an absolute prohibition 
against the construction of a building under 
the building regulations. He submits that 
Rule 1 of Part 1 of Sch. XVI to the Cal- 
cutta Municipal Act does not provide for an 
absolute prohibition against erection of 
buildings on the sites referred to in Cls. (1) 
to (5) of Rule 1, for, on the fulfilment of 
certain conditions, the initial bar against 
construction on the sites will be removed. 
He frankly concedes that no permission can 
be granted for construction on a tank and 
indeed, the building rules under the Calcutta 
Municipal Act do not provide for the grant 
of any such permission. But he submits 
that if a tank is filled up in the manner 
laid down in Cl. (3) of Rule L, such permis- 
sion can be granted. It is 
him that considered from that point of 
view, it should be held ‘that as construction 
of a building is permissible on a tank after 
it is filled up, tank does not come within 
the exception of the definition of ‘vacant 
land’ under Cl. (i) of S. 2 (q). 


7. It is not necessary for us to decide 
finally whether or not the provision of CL (i) 
of S. 2 (q) provides for an absolute prohi- 
bition, but assuming that it does, 
consider whether a tank is a vacant land or 
not. The underground of the tank is un- 
doubtedly land. The municipal authorities 
will not surely permit anybody to construct 
on the underground land of a tank, nor 
will anybody wish to construct on tank-land. 
There can be no doubt that if.the water of 
the tank is drained out and the excavation 
is filled up in the manner provided in Cl. (3) 
of Rule 1, the permission to construct will 
be granted. As soon as, however, the tank 
is filled up, there will be no existence of the 
tank, and the site will be a different site. 
The filled-up tank is solid land like any 
other building site. We are, however, not 
concerned with filled-up tank, but with the 
land of the tank with water on it. In our 
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let us . 
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opinion, Cl. (i) of S. 2 (q) of the Act postu- 
lates the existing state of the land and not 
its altered state or improved state. Any 
land, which comes within the prohibitions 
under Clis. (1) to (5) of R. 1 of Part 1 of 
Sch. XVI to the Calcutta Municipal Act, 
can be converted into a building site by 
altering its condition. A piece of land with 
a building thereon is not a building site, but 
it will become so if the building is demolish- 
ed and removed, Clauses (ii) and (ii) of 
S. 2 (q) of the Act have excluded lands 
with buildings from the category of vacant 
land. This also indicates that the existing 
condition of the land should be taken into 


-consideration for the purpose of the defini- 


tion of vacant land. In this connection, we 
may refer to the provision of S. 11 (3) (b) 
of the Act under which the State Govern- 
ment has to fix the rate per square metre of 
vacant land in each zone acquired under 
Section 10 (3) of the Act for calculation of 
payment to the persons interested. The rate 
that may be fixed will be applicable to all 
vacant land in the zone. In our opinion, if 
the Legislature had intended to include tank 
as vacant land, it would not have surely 
prescribed one uniform rate for solid land 
and for tank which is undoubtedly of lesser 
value than solid land. Section 11 (3) (b) 
also indicates that tank is not included with- 
in the definition of vacant land. 

8. The learned Additional Advocate- 
General has placed reliance on a certain 
observation of the Supreme Court in Anant 
Mills v. State of Gujarat, AIR 1975 SC 
1234. In that case, it has been observed by 
the Supreme Court that the word ‘land’ in- 
cludes not only the face of the earth, but 
everything under or over it, and has in its 
legal signification an indefinite extent up- 
ward and downward. He has also relied on 
a statement in Halsbury’s Laws of England, 
3rd Edn., Vol. 32, Art. 340, p. 248, inter 
alia, that land includes buildings, tanks ete. 
There can be no doubt that tank includes 
land and, in ordinary sense, tank is land. 
We are, However, concerned with the ques- 
tion whether ‘tank’ is a. vacant land within 
the meaning of S. 2 (q) of the Act. So the 
observation of the Supreme Court and the 
statement in Halsbury’s Laws of England re- 
ferred to above, do not help in solving the 
question. 

9. It is, however, contended by the 
learned Additional Advocate-General that 
the object of the Act being to subserve the 
common good, which is expressly stated in 
the preamble referred to above, the provi- 
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tion of S. 2 (q) of the Act and, for the 
matter of that, the building regulations too 
should be construed in a mariner consistent 
with the object of the Act. It is true that 
a beneficial statute should be construed with 
an eye to the object sought to be achieved 
by it. At the same time, it is} a well estab- 
lished principle of law that an expropriatory 
legislation should be strictly construed. The 
Act with which: we are concerned is admit- 
tedly an expropriatory statute) for, it has 
been earlier noticed, the Government will 
acquire the vacant lands in excess of the 
ceiling limit. Generally, all (such legisla- 
tions are enacted for public) good. No 
doubt, the Court should see that the object 
that is sought to be achieved is not frustrat- 
ed. At the same time, the Court | should 
uot lose sight of the citizens who are being 
divested of their properties. In other words, 
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the rule of strict construction 
given a go-by in the ground 


is not to be 
that the - sta- 


tute, though it is expropriatory, yet it is for 


public good, 
10. For the reasons stated 


above, we re- 


gret, we are unable to accept | the view of 
the learned Judge that CL (i) of S. 2 (q) of 
the Act is applicable only in respect of land 
whereupon construction of a building is ex- 
pressly prohibited by the building regula- 
tions in force in the area in| which such 
land is situated, and that as |the building 
rules of the Calcutta Municipal Act do not 
[expressly bar construction of a building on 
a land which is a tank, the appellant can- 
not avail himself of the exclusive Cl. (i) of 
S. 2 (q) of the Act. 








_ 11. In the circumstances, 
appealed from is set aside an 
made absolute. The impugned order dated 
Oct. 16, 1979 (Annexure ‘C’ |to the writ 
petition) is quashed and the respondents are 
directed not to give any effect ito the same. 
Let appropriate writ or writs issue in that 
regard. 
“12. The appeal is allowed to the extent 


indicated above. : There will, [neers be 
no order for costs. : 


13. As prayed for by the ba Addi- 
tional Advocate-General, there will bea 
stay of the operation of the judgment till 
three weeks after the Christmas Holidays. 


the judgment 
the Rule is 





A. K. SARKAR, J.:— I agree. 
Appeal allowed. 
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A. N. SEN, C. J. AND M. M. DUTT, J. 
Smt. Sudhira Bala Roy and others, Ap- 
pellants v. State of West Bengal and others, 
Respondents. 


F. M. A. No. 489 of 1980 and Civil Rule 
No, 8029 (W) of 1980, D/- 18-11-1980. 


(A) West Bengal Premises Requisition 
and Control (Temporary Provisions) Act 
(5 of 1947), S. 3 (1) — Service of order of 
requisition —  lLandlord-appcllants’ allega- 
fion about non-service of order of remisi- 
tion upon them not controverted by Siete- 
respondents, instead, case records produced 
by respondents to show service of order of 
requisition — In circumstances, held, order 
of requisition had not been served upon 
landlords, as mere production of records 
maintained by respondents was not suffi- 
cient to disprove said allegation, and, cons 
sequently, dispossession of landlords from 
suit premises was illegal. (Para 8) 

(B) Interpretation of Statutes — West 
Bengal Premises Requisition and Control 
(Temporary Provisions) Act (5 of 1947), 
S. 4 (1), Cls. (a), (aa), (b) and (© — Inter- 
pretation of — Subject-matter of Cis. (a) 
and (aa) being completely different from 
that of Cis. (b) and (c) it is not necessary fo 


. read all the clauses together as parts of the 


integral whole. 

In interpreting the sub-sections of a Sec- 
tion of an Act providing for the same mat- 
ter, all the sub-sections. should be construed 
as a whole as parts of the integral whole. 


But where the two sub-sections of a section . 


of a statute provide for different matters, 
normally there is no need or necessity for 
construing the sub-sections together. In the 
instant case, the subject-matter of Cls. (a) 
and (aa) of sub-section (1) of S. 4 are com- 
pletely different from that of Cis. (b) and 
(c) of that sub-section and, therefore, it is 
not necessary to read all the clauses together 


as parts of the integral whole. AIR 1962 
SC 1543, Disting. (Para 14) 
(C) Interpretation of Statates — Word 


“may” should normaliy be construed as dis- 
cretionary but in the context in which tt finds 
place, if may become necessary to interpret it 
as mandatory. AIR 1963 SC 1618, Rel. on. 
(Para 14) 
D) West Bengal, Premises Requisition 
and Control (Temporary Provisions) Act 
(5 of 1947), S. 4. (1), Cls. (a) and (aa) — 
Word “may” — Interpretation of. Judg- 
ment dated 24-7-1980 (Cal), Reversed. 
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So far as Cls. (a) and (aa) of S. 4 (1) -are 
concerned, the: construction of the word 
“may” would depend on as; to who is. inoc- 
cupation of the premises at the time-the order 
of requisition is.made under S. 3 (1) of the 
Act. The person in occupation of the pre- 
mises under. Cl. (a) and the tenant under 
CL -(aa) may be a Government Officer. or a 
Government department for, the benefit of 
whom the premises is being. requisitioned. 
In such a case, it is absurd to think that 
the Collector would make an order -on ‘he 
Government Officer or the Government De 
partment to vacate the requisitioned pre- 
mises. If the word ‘may’ in S: 4 (1) is con- 
strued as mandatory in all cases, it will lead 
to an anomalous position, namely, even 
where the premises is requisitioned for the 
purpose of a Government Officer or the 
Government itself, already in occupation of 
the premises, the Collector will have to 
serve an order on such Officer or the Gov- 
ernment, as the case may be, to, vacate the 
premises. Obviously, therefore, the Legis- 
lature in its wisdom has used the word ‘may’, 
so that in such cases the Collector is not to 
issue and serve an order to vacate. In 
other cases, however, when the ` premises is 
requisitioned for a- public purpose other 
than for the purpose of a person in occu- 
pation of the premises or the tenant or the 
landlord of the same, the position would. be 
different, (Para 1») 


So where a premises is aand. for a 
public purpose other than for the purpose 
of the person in occupation of. the premises, 
or the landlord or tenant of such premises, 


the word ‘may’ in S. 4 (1) of the Act should ' 


be construed as ‘shall’. This is also. con- 
sistent with the principle: “where a power 
is deposited with a public officer for the 
purpose of being used for the benefit - of 
persons who are specifically pointed’ . out, 


and with regard to whom a definition is ` 


supplied by the legislator -of the conditions 
upon which they are entitled to call for its 
exercise, that power ought to be exercised 
and the court will require it.to-be exercised.” 
The provisions of. Cls. (a).and (aa) of Sec- 
tion 4 (1} of the Act have conferred. a 
power on the Collector to require the per- 
son in occupation of the premises . or the 
landlord or tenant of such premises to 
vacate the premises within a certain period. 
This power has been conferred on the Col- 
lector undoubtedly for the benefit of such 
persons and it must be exercised. Judgment 
dated 24-7-1980 (Cal), Reversed. (Para 16) 
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(1980) F.-M: A. No. 6-of :1970,- D/- 25-8-1980 
` (Cal), State. of ' West Bengal v, Pulin . Kri- 


' shna- Ray Estate (P.) Ltd, 12, 16 
(1976)-2 Cal- LJ 1162 °. 07 -> oH, 16 
1974- Cal LJ 1 D “> 11, 14 
AIR 1963 SC- 1618: 1963. All LJ 617 -14 
AIR 1962 SC: 1543 . 11, 14 
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TLR 35; Liversidge v. Anderson 11 


`° S. D. Banerjee, R. N. Mitter, Sibdas - 
Banerjee, Sailendra Nath Ray and Jaharlal 
Roy, for Appellants; S. K. . Acharya, Ad- 
yocate-General and ‘Sudipta Maitra (for 
Nos. 1-8) and J. N. Roy, Biswarup Gupta, 
J. N., Ghosh, P. K. Guha, D. K. Pal and 
Pranab ` „Dutt (for No.” 9), for Respondents.. 


M. M. DUTT, J. :— In this appeal, the ap- 
pellants, who are admittedly owners of. pre- 
mises No. 196/1, Rash Behari Avenue, Cal- 
cutta have challenged the, propriety of the 
judgment of a learned single- Judge of. this 
Court .dated July 24, 1980, whereby the 
learned Judge, while issuing the Rule Nisi 
on the application of the appellants under 
Article 226 of the Constitution, has refused 
their prayer for an interim order directing 
the respondents to restore possession of the 
first and second floors of the said premises 
to the appellants. , 


-` 2. -The case of the Sipallants as stated in 
the writ petition is inter alia that they had 
let out the. first and second floors of the dis- 
puted premises to “Suratirtha”, a music and 
dance school. The appellants filed a suit for 
eviction being Title Suit-No. 581 of 1978 of 
the second court of Munsif at Alipore against 
the persons in management of the said school 
on the grounds of reasonable requirement of 
the appellants of the. said two floors of the 
disputed premises, default in payment of rent, 
sub-letting etc. The said suit was decreed 
ex parte on Apr. 16, 1979. Thereafter, the 
appellants put the said decree in execution 
and obtained possession of the said floors of. 
the disputed premises with police help on 
July 5, 1980 at about noon. In the night of 
that very day, some policemen were posted 
at the-gate of the disputed premises prevent- 
ing -the appellants and the members of their 
family ingress to and egress from the disputed 
premises. On July 17, 1980, the appellants 
moved before this Court an application under 
Article 226 of the Constitution against the 
State of West Bengal, the Deputy Commis- 
sioner: of Police, South Division, Calcutta 
and the Officer-in-charge of the Ballygunge 
Police Station, inter -alia praying for a 
mandatory injunction directing the said res- 
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pondents to forthwith stop or withdraw police 
interference at the disputed premises dis- 
turbing the lawful possession of the appel- 
lants of the same. On that day, the learned 
Judge made a civil order directing the said 
respondents to ensure that there was no ob- 
struction to the ingress and egress to and 
from the disputed premises. It appears that 
on July 8,. 1980, the respondent No. 9 Ajita 
Ranjan Mukherjee and his wife Smt. Nihar 
Kana Mukherjee wrote a letter| to the Chief 
Minister of the State, earnestly requesting 
him to acquire the disputed |premises for 
Suratirtha. It is the case of the appellants 
that on the next day, that is, on July 9, 1980 
a police force headed by the Assistant Com- 
missioner of Police came to the disputed pre- 
mises along with some officers} of’ the Land 
Acquisition Department and demanded pos- 
session of the first and econ | fucks of the 
disputed premises from the appellants alleging 
that the same had been requisitioned. The 
appellants, in that pediam asked their 
learned Advocate over the phone to come to 
the disputed premises. After! the learned 
Advocate had arrived, he was shown by the 
Officers of the land Acquisition Department 
an order being Order No. 24 of 1980. dated 
July 9, 1980, whereby the Government of 
West Bengal purported to requisition the 
first and second floors of the disputed pre- 
mises under the West Bengal [Premises Re- 
quisition and Control (Temporary) Provision 
Act, 1947, hereinafter referred to as the Act. 





In the said order, it was also st 
session would be taken on Jul 
5.30 P.M. It is not disputed 


ted that pos- 
9, 1980 at 
that on that 


day possession of the said two/|floors of the 
disputed premises was taken. In other words 
the appellants were dispossessed from the 
said two floors of the disputed premises with 
police help. 

3. It has been alleged by the appellants 
that no order of requisition was served upon 
them and even the officers of the Land Ac- 
‘quisition Department who were present at 
the time of taking delivery of possession on 





July 9, 1980 refused to give a copy of the 
order of requisition to their learned Advo- 
cate. It is also alleged by the ellants that 


they were not also served with jany order of 
the Collector under Clause (a) or CL (aa) of 
Section 4 (1) of the Act directing them to 
vacate the premises within the period as men- 
tioned therein. On the next day, that is, on 


July 10, 1980, the appellants 
this Court under Article 226 of 


again moved 
the Constitu- 


tion challenging the said purported order of 


requisition. 
lants that the impugned order 


It was contended by the appel- 


of requisition 
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was illegal and mala fide. The further con- 
tention was that Suratirtha being a private 
institution, requisition of the portion of the 
disputed premises for such a private institu- | 
tion could not be for a public purpose. In 
any event, it was contended by the appel- 
lants, that no order of requisition under Sec- 
tion 3 (1) and no order for delivery of pos- 
session under Cl. (a) or Cl. (aa) of Sec. 4 (1) 
of the Act having been served upon the ap- 
pellants, the dispossession of the appellants 
from the said portion of the disputed pre- 
mises was illegal and without jurisdiction. 

4. Before issuing a Rule Nisi on the writ 
application of the appellants, the learned 
Judge directed service of the notice of the 
application upon the respondents. The 
learned Judge also appointed Mr. Rathindra 
Nath Banerjee, Advocate, a Special Officer 
and directed him to take possession of. the 
requisitioned premises by putting his lock 
and seal on the doors. The respondents ap- 
peared and opposed the prayer for the 
issuance of the Rule. An affidavit-in- ~opposi- 
tion affirmed by the Secretary of Suratirtha 
on July 13, 1980 was filed. No affidavit was, 
however, filed on behalf of the State respon- 
dents. In the said affidavit-in-opposition 
filed on behalf of Suratirtha, it was inter 
alia alleged that the appellants had obtained 
the ex parte decree for eviction fraudulently 
suppressing the summons and notice of the 
suit. It was stated that an application for 
the setting aside of the ex parte decree was 
made and the same was pending before the 
learned Munsif, second court. Alipore. 

5. The learned Judge, after considering 
the submissions made on behalf of the par- 
ties, came to the conclusion that the appel- 
lants were able to make out a prima facie 
case for the issuance: of a Rule Nisi. Ac- 
cordingly, the learned Judge issued a Rule 
Nisi, but refused to grant an interim order 
restoring possession, of the requisitioned pre- 
mises to the appellants. The learned Judge, 
however, made an interim order in favour 
of Suratirtha permitting it to hold and con- 
duct its classes in the requisitioned premises 
till the disposal of the Rule. The appellants 
were granted liberty to remove their furni- 
ture and other movables from the requisi- 
tioned premises, and it was directed that in 
case the same were not removed, the Special 
Officer would keep the same in a separate 
part of the premises. The appellants, as 
stated above, felt aggrieved by the said order 
of the learned Judge disallowing the prayer 
of the appellants to restore to them the pos- 
session of the requisitioned premises. Hence 
this appeal. 
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6. In this appeal also, the appellants made 
a similar prayer for restoration of possession 
of the requisitioned premises which were op- 
posed by the respondents. By.an order dated 
July 25, 1980, we directed that the Special 
Officer would continue to remain in posses- 
sion of the requisitioned premises till the 
disposal of the Rule or until further orders 
of this Court. Upon an undertaking given 
on behalf of the respondent No. 9 Ajita 
Ranjan Mukherjee, the Secretary of Suratir- 
tha, through his learned Counsel Mr. Subrata 
Roy Chowdhury that the respondent No. 9 
would vacate and make over vacant and 
peaceful possession of the requisitioned pre- 
mises, we directed the Special Officer to 
allow Suratirtha to use the rooms in the first 
and second floors of the premises, excepting 
two rooms in the second floor, for the pur- 
pose of holding music and dance classes and 
also for other putposes incidental’ thereto 
including its office use and to display its 
signboard at the main gate of the disputed 
premises, The Special Officer was also 
directed to allow the appellants to keep their 
furniture and other articles in two rooms 
in the second floor. It was further directed 
that the Special Officer would put the said 
two rooms under lock and key and keep the 
key in his possession. At the request of the 
parties and, as agreed to by them, the writ 
petition was directed to be heard along with 
the appeal. So we have to dispose of both 
the appeal and the Rule Nisi, 


7. The appellants have challenged the 
legality and validity of the order of requisi- 
tion under S. 3 (1) of the Act on three 
grounds— (1) No order under S. 3 (1) and 
no order either under CL (a) or under 
Cl. (aa) of S. 4 (1) of the Act having been 
served upon the appellants before they were 
dispossessed from the requisitioned premises, 
the order of requisition and the dispossession 
of the appellants were illegal, inoperative and 
void. (2) The State Government and its 
officers acted illegally and mala fide in issu- 
ing the order of requisition and in dispossess- 
ing the appellants from the requisitioned pre- 
mises and (3) Suratirtha being a private 
profit-making institution, the order of requi- 
sition for the purpose of Suratirtha was not 
for any public purpose and, as such, it was 
illegal and invalid. 


8. So far as the first point raised by the 
appellants is concerned, it has been alleged 
in the writ petition and also in the applica- 
tion for interim order that has been filed 
before us that the order of requisition was 
not served upon the appellants. It has been 
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stated already that no affidavit-in-opposition 
has been filed by the State respondents who 
are respondents Nos. 1 to 8, traversing the 
allegation of the appellants about the non- 
service of the order of requisition upon the 
appellants and also about the non-service of 
an order under Cl. (a) or Cl (aa) of Sec- 
tion 4 (1) of the Act. No affidavit has also 
beén filed in this appeal, although the res- 
pondents Nos. t to 8 had got sufficient op- 
portunity to file an affidavit, if they had so 
liked. Instead, the respondents had produced 
before the learned Judge in the trial court as 
well as before us the case records in order 
to show service of the order of requisition 
under Section 3 (1). In our opinion, in the 
facts and circumstances of the case, mere 
production of the records maintained by the 
respondents is not sufficient to disprove the 
allegation of non-service of the order of re- 
quisition. The records merely show the re- 
port of the Process Server that the order of 
requisition was handed over to an officer of 
the appellants who was present in the dis- 
puted premises, but he having refused to ac- 
knowledge the service of the order by put- 
ting his signature, it was served by affixation. 
If this fact had been placed on affidavit 
before this Court, the appellants would have 
got an opportunity to controvert the same. 
The manner in which possession of the re- 
quisitioned premises. was taken as stated 
above, it is difficult for us to accept the 
statement of the Process Server that the 
order of requisition was served upon the ap- 
pellants. The respondents, in our opinion, 
should have filed an affidavit sworn by the 
Process Server regarding the service of the 
order of requisition. The allegation of the 
appellants in the writ petition and in the ap- 
plication for interim order before us about 
the non-service of the order of requisition 
upon them stands uncontroverted and, apart 
from anything else, we have no other alterna- 
tive than to accept the said allegation. In 
other words, as the said allegation of the ap- 
pellants has not been controverted, there is 
no dispute about the non-service of the order 
of requisition. In the circumstances, we hold 


-that the order of requisition has not been 


served upon the appellants and, consequently, 
the respondents acted illegally in disposses- 
sing the appellants from the premises in 
question. i 

9. Tt is not disputed before us that no 
order of the Colector under Cl. (a) or 
Cl. (aa) of Section 4 (1) of the Act has been 
served upon the appellants. It is the con- 
tention of the appellants that the provisions 
of Cls. (a) and (aa) are mandatory and the 
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tespondents:; had no authority 
“session: of the requisitioned: 


‘to take pos- 


premises: without’ 


serving. am order under CI. (a) on Ch (aa) 


giving the appellants: the-pr 
_ time to vacate. -It-is urged 
pondents: have not served- any 


period. of 
t as: the res- 
such: order or 


allowed the appellants the period: of. time as 
` mentioned in CL (a) or CE (aa) to vacate the 


‘premises, the taking: of. 
mises in question by fhe 
police help was highly unj 


on. of the pre- 
Ndents. .with 
ed, arbitrary 


and. illegal and the respondents should be 


directed to ‘forthwith - restore 
the premises.to the appellan 
. IG Mr. FN. Roy, learn 
pearing om behalf of the Fes} 
the Secretary of Suratirtha 
an unreported Beach decisfori 


Sa ‘of 


Counsel ap- 
ondent Ne. 9, 

-im view of 
of this Court 


referred: to later im this hha conceded 


before us at the very outset 


im case of 


non-service of an order under CL (a) or 
Cl. (aa) off Seetiom -4 (1), the order off requi- 


.Bitiom cannot be supported) 


On the other 


hand, the leartied Advocate-General appear- 





ing on behalf of the respondents Nos. f to $ 


submits that the service of 
CI. (a) or Cl. faa) of Section 
tionary ard not mandatory. 
it is the -discretiom of the Co 
such ag order will be served 
contended By him’ that: non 


: order under 

(i) is discre- 
e submits that 
ector whether 
or not. It 3 
ice of an 


order for delivery of possession of the re 


quisitioned premises ir question! 


the order of requisitiom and 
possession. of the requisiti 
.iflegal and! invalid. Section 
as. follows— ' 


cannot render 
the taking of 
ed prerifses 
t @) provides 


: ““4.-(1)y Where. any pare tn are requisition- 
ed under this Act the Conto may by 


Doetice: in’ writing— 


“ay order’ the person it occupation ‘of the 


premises; if any, fo vacate the’ 
im a period of ten days from 
the notices * 


premises with- 
the service of 


(aa), order the landlord or the tenant, as 
the case may be, to remove the articles be- 
longing -to him, if any, and, where the pre- 


mises are requisitioned without 
therein, such furniture, within 


any furniture 
a period of 


fifteen’ ‘days from the service of. the. notice; 


‘Provided that. the Collector 


may, for re 


asons to be recorded, in writing, extend the 


said period up to two months; 


(b) order the landlord tw. execute ahs re- 
pairs as may be specified im the notice within 


such time as may be specified: 


thereing 


(c) if a landlord fails to execute ‘any re- 
pairs im pursuance of an E pal CE b} 


the Collecfor may cause the ı 


airs specified 





.Sudhira Bala Roy v. State 


; in the opening sentence of Section 4 (1). 


ALR. 


in the-order to be ‘executed at the expense of : 
the landlord and the cost thereof may, with- 
‘out prejudice to any other mode of recovery, 
be deducted: from the compensation payable.” 

` EL It is submitted by the learned Advo- 
teener that the word “may” in S.-4(1) 
sufficiently indicates that the service of. an 


‘order under CÍ. (@) or CL (aa) is not at “all 


mandatory, but it is discretionary with the 
Collector whether he will issue such an order — 
or net. Jt has been pointed out by’ the 

learned Advocate-General that’ the word 
“may” in the opening sentence of Sec. 4 (1) 
also relates to Cls, (b) and (c) of Sec. 4 (1). 
Our attention, has been drawn to a Special 
Bench decision of this Court in Kartic Chan- 
dra De v. State of West Bengal, 1974 Cal LY 
$. Ir that case, the Special Bench held that 
the provision of Cis. (b) and (c) of S. 4 (1) 
of the Act in so far as they imposed an ob- 
ligation upor the landlord to effect whatever 
repairs he was asked to execute on pain of 
being made responsible for the costs and 
also liable to’ be imprisoned ‘and fined for 
disobedience of the order was very unreason- 
able and, consequently, the said provisions 
infringed Art 19 (1) (f) of the Constitution 
of India and were invalid and void. In ` 
coming to the said conclusion, the Special 
Bench observed that the whole matter relating 
to the repairs of the requisitioned’ premises 
was left entirely to the discretion of the Col- 
lector. Or the basis of the said observation, 
it has been argued by the learned Advocate- . 
General that the Special Bench had to make 
the observation tecause of the word “may” 

it 
is submitted by him that the word “may” 
cannot Se construed differently, that is, it. 
cannot be held to be mandatory so far as 
Cis. (a) and (aa) are concerned and discre- 


. onary or directory so far as Cls. (b) and (c) 


are concerned. In support of this contention, 
the Jearned Advocate-General has placed 
reliance on a decision of the Supreme Court 
in Madanlal Fakirchand Dudhadiya v. Shree 
Chandgdeo Sugar Mills Ltd, AIR 1962 SC 
1543.: It has been ‘held. by ‘the Supreme Court 
that the words used- in -a; section must be 
given ` their’ plain grammatical ; meaning. 
Where ‘the Court deals . with two- sub-sections 
of a section it.is necessary . that the two sub- 
sections must be construed as a whole. each 
portion throwing light, if need be, on the 
rest. The two sub-sections must be read as . 
parts of an integral ‘whole and as -being 
infer-dependant. ~The learned ` Advocate 
General has referred to the observation of 
Lord Atkim in Liversidge v. Anderson, (1941) 
3 AH ER 338 (361). He has also ‘placed fe- 
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liance on a decision of ‘a learned ‘single Judge 


of this Courtin Administratrix in the Estate. 


of Late N. C. Goenka v..State of West Ben- 


gal, (1976) 2 Cal LJ 162. . In :that-‘case, the 


contention of the petitioner’ that as no notice 
under’ Cl, (aa) of S. 4 (1) of fhe Act: was 


served, the requisition was bad, was rejected.. 
12. In this connection, we may refer to: 


an unreported Bench decision of this’ Court 
in State of West Bengal v. Pulin’ Krishna Roy 
Estate P.) Ltd, Œ. M. A. No. 6 of 1970) 
disposed of on ‘Aug. 25, 1980, which has 


been strongly relied on by Mr. Sankardas . 


Banerjee, learned Counsel for the appellants. 
In that case also, the question was whether 
the provisions of Cls. (a) and (aa) of the Act 
were mandatory or not. It was held that 
although the expression “may” had been 
used in sub-sec. (1) of Section 4, the same 
could not but mean ‘shall” or ‘mús? and 


the said provisions were, therefore, ' manda- 


tory. 

13. We have already come to the conclu- 
sion that the order under S. 3 (1) of the Act 
has not been served on the appellants and, 


accordingly, the taking of possession of the - 


premises was illegal and invalid. This find- 
ing is sufficient to dispose of the writ pètition 
of the appellants. . But, as much arguments 
have been made as to the effect of non- -ser- 
vice of an order under CL (a) or Cl’ (aa) of 
S, 4 (1) of the oe we would like to say a 
few words... 


14. Normally, ite ‘word ‘may’ = in a 
statute should be construed as. discretionary, 
but in the context of the statutory provisien 
in which the word finds place, it may become 
necessary to interpret it as mandatory. In 
State of U. P. v. Jogendra Singh, AIR: 1963 
SC 1618, the Supreme Court observed as 
follows : 

“There is no doubt that the word ‘may’ 
generally does not mean ‘must’ or ‘shall. 
But it is well settled that the word ‘may’ is 
capable of meaning ‘must’: or’ ‘shall’ in the 
-light of the context. Jt is also clear that 
where a discretion is confetred -upon a public 
authority coupled with an obligation, the 
word ‘may’ which denotes discretion should 
be construed ‘to mean a’ command.” .-: 
Keeping the above legal principle in view, 
we may proceed ` to ‘consider whether*-the 
word ‘may’ in -Section -4 (1) imports: distre- 
tion so far as:-Cls. (a) and (aa) are concern- 
ed. The Special Bench in Kartic Chandra 
De’s case (1974 Cal LJ 1) (supra) has ex- 
pressed the view that the whole matter re- 
lating to the repairs of the requisitioned pre- 
mises is left entirely to the discretion of the 
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‘Fakirchand’s case (AIR 1962 SC 


‘no doubt that in interpreting the ` sub-sec- 


OL (a) and the tenant under CL (aa) may 
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Collector. This observation has been’ made 
by the Special Bench obviously. die to the 
presence of the word ‘may’ in S. 4 (1) of the 
Act. It is the contention of the learned Ad- 
vocate-General that. the same construction 
should be made of the word ‘may’ in respect 
of Cis. fa) and (@a) of S. 4 (1). We shall 
presently consider this contention, but before 
we do that it may be observed that ithe deci- 
sion .ef the Supreme Court in Madanlal ' 
1543) 
(supra) relied on by the learned . Advocate- 
General in support of this contention is not 
applicable to the facts of the instant case. 
There the Supreme Court was considering 
the question whether payment of commission 
out of profits was outside the provisions of 
siib-sees. (1) and (2) of: Section 76 of the 
Companies Act. it was observed that . the 
tivo sub-sections must be read as a whole as 
parts of an integral whole. Sub-secs. (if) 
and (2) of Section 76 relate to payment of 
commission. In our opinion, there can be 










tions: of a section of an Act providing fon 
the same matter, all ‘the sub-sections should) 


tions af a section of a statute provide for 
different matters, we ame. afraid, normally 
there is no need or necessity for construing 


of sub-section (1) of Section 4 are completely 
different from that of Cls. (b) and (c) of that 
sub-section and, therefore, it is not necessary, 
to read all the clanses together as parts of, 
the integral whole. All that we wish to point 
ont that the facts in Madanlal Fakirchand’s 
case (supra) in which ‘the said rule of son- 
struction has been laid down by the Supreme 
Court. are different from those.in the present 
case before us. 

15. Now coming to the question whether, 
the word “may in S.:4(1)-of the Act should 
be construed as discrefionary or mandatory 
so far as.Cls, (a) and (aa) are .concerned, w 
are of the view. that the construction would 
depend on as to who is in occupation of the 
premises. at ithe time the order of requisition 
is made wunder Section’.3 (1) of the Act. The 
person’in occupation of the premises under 


be :a «Government. Officer or: a ‘Government 
department for the benefit:-of :whom the pre- 
mises are ‘being requisitioned. In such a case, 
it is absurd to think -thatthe Collector would 
make an onder on’ the ‘Government’ Officer 
or fhe «Government. Department: :to -waeate 
the requisifioned premises..::If-the, word ‘may’ 
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in Section 4 (1) is construed as mandatory in 
all cases, it will lead to an anomalous posi- 
tion, namely, even where the premises is re- 
guisitioned for the purpose of 4 Government 
Officer or the Government itself, already in 
occupation of the premises, the Collector 
will have to serve an order on such Officer 
or the Government, as the case may be, to 
vacate the premises. Obviously, therefore, 
the legislature in its wisdom has used the 
word ‘may’, so that in such cases the Col- 
lector is not to issue and serve an order to 
vacate. In other cases, however, when the 
premises is requisitioned for a public pur- 
pose other than for the purpose of a person 
in occupation of the premises or the tenant 
or the landlord of the same, a question 
naturally arises whether the Collector can 
claim discretion in the matter of serving an 
order to vacate on such person; landlord or 
tenant within the time mentioned in Cls. (a) 
and (aa). In other’ words, can ithe Collector 
take possession of the requisitioned premises 
without first requiring the person in occupa- 
tion of the premises or the tenant or the 
landlord thereof to vacate the same within 
the prescribed period of time by the service 
of a Notice in writing in that regard ? 

16. Before we proceed to | answer the 
question, let us consider the necessity for the 
enactment of Cls. (a) and (aa) of S. 4 (1) 
of the Act. Section 3 (1) provides for the 
making of an order of requisition of a pre- 
mises and Section 3 (2) enjoins the service 
of the order on the landlord or tenant of the 
premises. The next step that has to be taken 
to give effect to the order is to take delivery 
of the premises from the person or tenant 
in occupation of the same and, for that pur- 
pose, such person or tenant has/to be called 
upon to vacate the premises and to deliver 
vacant possession thereof to the Collector. 
So long as the person in actual physical pos- 
session of the premises is not called upon to 
vacate the premises, he will not be obliged 
to do so, even though he is served with the 
order of requisition. Cls. (a) jand (aa) of 
Section 4 (1) are provisions for giving effect 
to the order of requisition by |a notice in 
writing by the Collector ordering the person 
in actual occupation of the premises or the 
landlord or tenant thereof, as the case may 


be, to. vacate the premises within the period. 


as mentioned in the said clauses. Thus it is 
apparent that in order to give (effect to the 
order of requisition, a notice in writing has 


to be served on the person in actual posses- 
sion of the premises to vacate the same. 
Even though the permissive word ‘may’ has 
` been used in Section -4 (1) denoting discre- 
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tion, such discretion has always to be exer- 
cised in favour of making an order in writ- 
ing calling upon the person in possession of 
the premises to vacate. It may, however, be 
said that instead of a prior notice to vacate, 
the order of requisition can be carried out 
by taking delivery of possession of the pre- 
mises simultaneously with the service of the 
order of requisition or after such time that 
may be convenient to the Collector. In our 
opinion, such a step will be arbitrary and 
against justice, equity and good conscience 
and the rules of natural justice as well. The 
person in occupation of the premises must, 
in our opinion, be given a reasonable time 
to vacate the premises. What is reasonable 
time will depend upon the facts of each case; 
but so far as the Act with which we are con- 
cerned, there is no difficulty, for Cls. (a) 
and (aa) have specified the period of time 
which should be allowed to the person in oc- 
cupation of the premises, or the landlord or 
the tenant thereof to vacate the same. There 
can be no doubt that the period of time as 
specified in Cl. (a) or Cl. (aa) is the min- 
imum period and this is evident from the 
proviso to Sec. 4.(1) authorising the Collec- 
tor to extend the period up to two months 
for réasons to be recorded by him in writ- 
ing. The proviso also gives an indication 
that a prior notice in writing under Cl. (a) 
or Cl, (aa) is obligatory. In our opinion, 
whether or not any statute relating to the 
requisition of any premises provides for any 
petiod of time to vacate the requisitioned 
premises by any person in occupation of the 
same, a reasonable time must be given to 
him to vacate by a prior notice in writing. 
So where a premises is requisitioned for a 
public purpose other than for the purpose of 
the person in occupation of the premises. or 
the landlord or tenant of such premises. the 
word ‘may’ in Section 4 (1) of the Act 
should be construed as ‘shall’. This is also 
consistent with the principle: “where a 
power is deposited with.a public officer 
for the purpose of being used for the 
benefit of persons who are specifically 
pointed out, and with regard to whom a 
definition is supplied by the legislator of the 
conditions upon which they are entitled to, 
call for its exercise, that power ought to be 
exercised and the court will require it to be, 
exercised.” (Craies on Statute Law, 7th Edn 
page 285). The provisions of Cis. (a) and 
(aa) of Section 4 (1) of the Act have con- 


ferred a power on the Collector to ae, 
the person in occupation of the premises or 


the landlord or tenant of such premises to 
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vacate the premises within a certain period. 
This power has been conferred on’ the Col- 
lector undoubtedly for the benefit of sucb 
persons and it must be exercised. The un- 
reported Bench decision in State of West 
Bengal v. Pulin Krishna Roy Estate (P.) Ltd. 
referred to above, laying down rightly that 
the provisions of Cis. (a) and (aa) of S. 4 (1) 
of the Act are mandatory applies, as discus- 
sed above, to cases where a premises is re 
quisitioned for a public purpose other than 
for the purpose of the person, landlord oF 
tenant in occupation of the premises. It is 
true that in laying down the above proposi- 
tion, the Division Bench has not considered 
the decision of the learned single Judge in 
Administratrix in the Estate of Late N. C 
Goenka v. State of West Bengal, (1976) 2 
Cal LJ 162 (supra) as pointed out by the 
learned Advocate-General, but that will not, 
in our opinion, take away or in any way 
lessen the binding force of the decision. In 
N. C. Goenka’s case (supra), no argument 
appears tohave been made asto the obliga- 
tion of the Collector to serve a notice in 
writing on the petitioner and the learned 
Judge has no occasion to decide the question 
with which we are concerned. In the cir- 
cumstances, we hold that as the possession 
of the requisitioned premises has been 
forcibly taken from the appellants without 
serving on them a prior notice in writing by 
the Collector under CL (a) or Cl. (aa) of Sec- 
tion 4 (1) of the Act, the respondents had 
illegally and in violation of the provisions of 
Cls. (a) and (aa) and also in disregard of the 
rules of natural justice taken possession of 
the requisitioned premises from the appel- 


lants. The respondents are, therefore, liable . 


to forthwith restore possession of the re- 
quisitioned premises to the appellants. 


` I7. In view of the above findings, we do 
not think it necessary to embark upon the 
adjudication of the remaining two points 
urged on behalf of “the appellants, namely, 
(1) the State Government and its Officers, 
being respondents Nos. 1 to 8, had acted 
illegally and mala fide in issuing the order 
of requisition and in dispossessing the ap- 
pellants from the requisitioned premises, and 
(2) Suratirtha being a private profit-making 
institution, the order of requisition for the 
purpose of Suratirtha was not for any public 
purpose and, as such, it was illegal and iv- 
valid. These two points are kept open and 
we have not expressed any opinion on the 
same. l l 


-.18;- In the result, we make the rule ab- - 


solute and direct that a writ in the. nature of 
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‘Mandamus issue commanding the respon- 
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dents to forbear from giving any effect or 
further effect to the impugned order of re- 
quisition of the premises No. 196/1, Rash 
Behari Avenue, Calcutta or any portion there- 
of and to forthwith restore to the appellants 
possession of the first and second floors of 
the said premises. Further, it is directed 
that if the respondents issue a fresh order of 
requisition in respect of the said premises, 
either under the Act or any other Act they 
shall, before taking possession of the same, 
serve on the appellants a notice in writing 
giving them at least a period of fifteen days 
to. vacate the said premises or any portion 
of the same in respect of which the order of 
Tequisition may be issued and served. In 
case any such fresh order of requisition is 
issued, the appellants will be at liberty to 
challenge the. same in accordance with law 
and will be entitled to urge the other grounds 
as to the order of requisition being mala fide 
and not being for a public purpose. We 
make it clear that we have not expressed any 
opinion on the merits of the application of 
Suratirtha praying for the setting aside of 
the ex parte decree under O. 9, R. 13 of the 
Civil P. C. now pending before the learned 
Second Munsif at Alipore and this judgment 
is without any prejudice to the rights and 
contentions of Suratirtha in the said pro- 
ceedings under O. 9, R. 13. 

19. The appeal is also allowed, but in 
view of the facts and circumstances of the 
case, there will be no order for costs either 
in the Rule or in the appeal. 


20. It may be recorded that Mr. Rathin- 
dra Nath Banerjee, Advocate, the Special 
Officer, has stated before us that the Secre- 
tary of Suratirtha, in terms of his under- 
taking given to this Court, had delivered pos- 
session of the premises to him (Special Offi- 
cer) at about 5 P. M. on Monday last up to 
which date the time to deliver possession 
under the undertaking was extended by us 
by an oral order made on Friday last, ‘and 
the Special Officer has, as directed by us, 
delivered possession of the premises to the 
appellants. Mr. Sibdas Banerjee, learned 
Counsel for the appellants, admits. that the 
possession of the requisitioned premises has 
been delivered to the appellants by the Spe- 
cial Officer. It may be recorded that the 
Special Officer has been paid his remunera- 
tion and he acknowledges the same before 
us. The Special Officer is now -discharged. 


“A, N. SEN, C. J.:— I agree. 
` Appeal allowed, 
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(A) Constitution of In Art, 226 — 
Locus standi — Agreement for sale of pro- 
perty in favour of pefitioner|— Proceedings 
for acquisition of property |initiated under 
Land Acquisition Act — Petitioner has locus 
standi to challenge validity | of acquisition 
proceedings, 


State of West Bengal and others, Respon- 
f dents. 
. C. R No. 7694 (W) of 1979. D/- 1-10- 


Acquisition of interest in a property is not 
the sole test for determining the locus standi 
to move the writ petition, but prejudicial 
affectation of a right concerning the pro- 
perty should be the test to ¡determine the 
locus standi to move a writ petition. A per- 
son is-legally interested in an answer only if 
he can say that it may lead to |fhe result that 
would affect him legally, that lis, by curtail- 
ing his right. In the facts and! circumstances 
of the case, the right of the! petitioner to 
enforce a contract for sale would be curtail- 
ed and such contract would be frustrated if 
the property in question would, be- acquired. 
In such circumstances, the petitioner must be 
held to have locus standi to question the cor- 
rectness of the acquisition proceeding because 
acquisition of the property. would ultimately 
frustrate, the contract. (1956) 1| All ER 273, 
Relied on. (Para 10) 


(B) Land Acquisition Act (1 of 1894), S. 4 
— Publication of notification onder — Notifi- 
cation in Gazette bearing date 28-5-1979 — 
Gazette actually published on 25-7-1979 — 
Gazette publication of Notification is Mlegal 
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and Uday Narayan Biswas, for Respondents 
Nos. 7 and 8. 


under Section 4 of the Land Acquisition Act, 
1894 bearing the date of publication as on 
May 28, 1979 in the Calcutta Gazette (Extra- 
ordinary) issued by the Government of West 
Bengal, Land Utilisation and Land Reforms 
and Land Revenue. Department in re 
spect of premises No. 4 Middleton Row, 
Calcutta, measuring more or less .2894 of a 
hectare (.7076 of an acre) is under challenge. 
The petitioner contends that respondent 
No. 7, Dr. Graham’s Homes, Kalimpong, a 
society registered under the Societies Registra- 
tion Act is the owner of the land and build- 
ing situated at premises No. 4 Middleton 
Row, Calcutta and the respondent No. 8, 
Mr. Robert Hamilton Wright was the Presi- 
dent and/or Chairman of the said Dr. Gra- 
ham’s Homes at the relevant time and the ` 
said Mr. Robert Hamilton Wright represent- 
ed to the petitioner that he had the auth- 
ority to conduct the affairs of the respondent 
Dr. Graham’s Homes including negotiations 
tor disposal of its properties and assets. The 
petitioner contends that: sometime in or 
about 1977, certain negotiations took place 
between the representatives of the respondent 
Union of India and the said Dr. Graham’s 
Homes regarding purchase of the said pre- 
mises by the respondent’ Union of India for 
the purpose of its Communications Depart- 
ment, but the said negotiations failed. There- 
after, the respondent Dr. Graham’s Homes 
had also negotiated with the Government of 
West Bengal for the sale of the said property 
without any substantial result. In or about 
April, 1978, the petitioner having come to 
know that the respondent Dr. Graham’s 
Homes was intending to sell all the said pro- 
perties, took inspection of the same -under a 
written authority of the said Mr. Robert 
Hamilton Wright. After the aforesaid inspec- 
tion the petitioner with intent to purchase the 
said property, started negotiations with the 
respondent Mr. Robert Hamilton Wright as 
the representative of the respondent Dr. Gra- 
ham’s Homes and the said Mr. Robert 
Hamilton Wright by his letter dated 7th 
May, 1978 assured the petitioner that he 
would recommend to the Board of Manage- 
ment of the respondent Dr. Graham’s Homes 
to’ approve and/or accept the petitioner's 
offer -to purchase the said property and by 
letter dated 2nd June, 1978, the respondent 
Mr. Robert Hamilton Wright acting as the 
President and Chairman of the said Board 
confirmed: that the Board had agreed to sefl 
the said property to the petitioner and their 
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ham’s Homes and Mr. Robert Hamilton 
Wright sometime in June 1978 the petitioner 
agreed’ to donate a sum: of Rs.''3,90,900/- to 
Dr. Graham’s Homes. and:- duly: communi- 
cated the said offer «of. the petitioner to 
Mr. Robert Hamilton Wright by a letter 


dated 9th June, 1978. The said offer for 


donation was ultimately included.in the pur- 
chase price as a result of further ‘negotiations 
and ultimately the petitioner acceded to’ the 
Tequest of the respondents Dr, 
Homes and Mr. Robert Hamilton Wright to 
enhance the purchase price to Rs. 36,00,000/- 
and to pay a sum of Rs. 6,00,000/- by way 
of earnest money. 


2. The petitioner farther contends that 


some time between ‘August arid October, 
1978, various draft agreements for sale were 
prepared and/or considered by the concerned 
parties and/or their respective Advocates. 
Ultimately on ‘the top of one of such draft 
agreement for sale, Mr. Robert Hamilton 
Wright on October 3, 1978 made an endorse- 
ment in his own hand inter alia to the effect 


` that he had studied the said draft and as far. 


as he was concerned it was in order, but he 
requested his learned Advocate Mr.S. S. 
Hazra to have a final check on all points as 
safeguard to their position. It was also indi- 
cated that after that Mr. Sen, the learned 
Solicitor for the petitioner; would draw up 
the formal agreement on stamped paper for 
signature by the next week-end. It appears 
that the draft agreement drawn up by Mr. 
Sen was forwarded to Mr. S. S. Hazra, and 
the said agreement was redrafted by the said 
learned Advocate and he had also signed and 
initialled all the four pages thereof. -The 
respondent Mr. Robert Hamilton Wright also 
made certain corrections in his own hand 
and at the top of the agreement under his 
signature on October 8, 1978, he made an 
endorsement to the effect “Approved and the 
Memorandum of Agreement may now be 
engrossed”. The petitioner contends that in 
the aforesaid circumstances there had been 
a concluded contract by and between the 
petitioner and the respondent Dr. Graham’s 
Homes for -sale of the said premises. . The 
petitioner contends that Mr. Graham’s Homes 
and. Mr. Robert Hamilton Wright were fully 
aware that the purchase money including the 
earnest money would be paid by the peti- 
tioner under arrangement with Vysya Bank 
Limited at 37, Colootola Street, Calcutta. 
The petitioner also finalised the requisite 
financial agreement with -the said Bank and 
the learned Advocate for the petitioner. by 
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Advocate had been finalising the draft agree 
ment’ for. sale. At the. request of Dr. Gra-. 


Graham’s- 
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his’ letter addressed to the Chairman ‘of 
Dr, Graham’s' Homes asked for clarification 
of Clause 4 of the finally approved draft- 
agreement for sale regarding the time ` for 


possession of the third storey of the build- 


ing and the two. garages and ‘the: passages to 
the third storey mentioned- therein. . Dr. Gra- 
ham’s Homes. ‘by their letter dated 7th Nov. 
1978 through’ their learned. Advocate called 
upon the petitioner to complete the proposed 
sale by payment of entire consideration 
money within three days’ time and inducted 
that in default the agreement for sale would 
stand repudiated. As the said time was not 
only too short but unreasonable and un- 
warranted and execution and registration of 
a conveyance within such a short time was 
virtually an impossibility, the petitioner gave 
a reply: to’ the said letter and the learned 
Advocate of the petitioner under his cover- 
ing letter dated’ 28th November, 1978 ad- 
dressed to the concerned respondents forward- 
ed the Memorandum of Agreement engrossed 
on stamped paper and also informed that 
the petitioner was ready to pay by Bank 
Draft the earnest money. of Rs. 6,00,000/- 
and he could arrange for the Bank Guaran- 
tee for the balance of consideration money, 
if necessary, But as the petitioner subse- 
quently came to know and/or realised that 


‘the respondent Dr. .Graham’s Hones” was 


intending to resile from the said: concluded 
contract, the petitioner instituted Title Suit 
No. 2356 of 1978 in the City Civil Court at 
Calcutta against Dr. Graham’s Homes and 
Mr. Robert. Hamilton Wright. inter alia 
praying for specific performance of the con- 
tract for sale and other ancillary reliefs as 
set out in the petition. After filing the said 
suit; the petitioner also made an application 
in the said suit for injunction restraining 
the defendants from entering into any 
agreement of sale or transaction of the said 
property’ or any portion thereof- or from 
dealing with the same in any manner until 
the disposal of the said suit. The City Civil 
Court, Calcutta, issued a notice calling upon 
the defendants to show cause and also pass- 
ed an ad “interim order of. injunction in 
terms -of the prayer. ` The petitioner con- 
tends that-at the hearing of the application 
for tempérary. injunction the learned Ad- 
vocate for the respondent Dr. Graham’s- 
Homes submitted and/or suggested inter 
alia that the petitioner should be directed to- 
pay Rs. 6,00,000/- to the defendants therein 
and furnish Bank Guarantee for the balance 
sum of Rs, 30,00,000/- or alternatively fur- 
_ nish Bank Guarantee for the entire amount 
of Rs. 36,00,000/-. The. petitioner contends 
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that the petitioner- immediately . accepted 
both the said suggestions on| behalf of the 
defendants and even agreed to complete the 
purchase by 8th Feb., 1979. |On the score 
of getting instructions from) Mr. Robert 
Hamilton Wright who was tHen out of sta- 
tion, the hearing of the application was 
adjourned and on the next date of hearing 
it was also submitted by the! Counsel for 
the defendants that specific instructions 
could not be obtained as Hamilton 
Wright was still out of Calcutta. The peti- 
tioner contends that the Vysya Bank by a 
letter dated 22nd Jan., 1979) recorded its 
willingness to furnish Bank Guarantee for 
the entire amount of Rs: 36,00,000/- or to 
accommodate to the tune of Rs. 36,00,000/-. 
It appears that subsequently the defendants 
raised a contention that the City Civil Court 
had no pecuniary jurisdiction to direct pay- 





ment of Rs, 36,00,000/- or to direct for fur- 
nishing Bank Guarantee for said sum. 
Thereafter, the petitioner on | legal advice 


applied for withdrawal of Title Suit in the 
City Civil Court with liberty to file a fresh 
suit and the application for withdrawal was 
allowed. The petitioner th ter filed the 
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suit in the ordinary original civil jurisdic- 
tion of this Court being Suit No. 184 of 
1979 for certain reliefs as set out in para 35 


of the writ petition. The petitioner also ap- 
plied for interim order of injunction in the 


said suit and on 19th March, 19 


79, this Court 


passed an interim order as set out in para- 


graph 37 of the writ petition. 


tested hearing’ on 12th June, 1979 


application for injunction was 
posed of on certain ferms as 


After a con- 
the said 
finally dis- 
set out in 


para 38 of the writ petition. The said suit 
is pending adjudication before | this Court. 
The petitioner contends that after the said 
order was passed by this Court in final dis- 
posal of the said application for injunction, 
the petitioner was informed on or about 
13th June, 1979 that certain purported acqui- 
sition proceedings were being sought to be 
initiated and/or had been initiated in respect 
of the disputed premises. The learned Ad- 
vocate of the petitioner thereafter by his 
letter dated 14th June, 1979 informed the 
Second Land Acquisition Collector, Cal- 
cutta about the said order dated 12th June, 
1979 passed by this Court in disposing of 
the application for temporary injunction and 





on 18th June, 1979, the Second 
sition Collector received the sai 
appears that the Second Land 
Collector: by his letter dated 
1979 informed Shri N.: C. 


d Acqui- 
letter. It 
Acquisition 
25th June, 


Mullick, the 


learned Advocate acting on ja of the 


ALR- 


petitioner that a meeting had been arranged 
on 4th July, 1979 on the subject mentioned 
in the said letter and requested the learned 
Advocate of the petitioner to` attend the. 
same, By subsequent letter dated 3rd July, . 
1979 the said Second Land Acquisition Col- 
lector informed Sri Mullick that the meet- 
ing scheduled to be held on 4th July, 1979 
has been adjourned till 18th July, 1979. 
Thereafter the petitioner along with the said 
Shri Mullick attended the chamber of the 
respondent Second Land Acquisition Col- 
lector on 18th July, 1979 at the specified 
time but was informed by the Second Land 
Acquisition Collector that.the meeting -had 
to be adjourned because of the absence of 
the representatives of respondent Dr. 
Graham’s Homes. Shri Mullick, however, 
on 18th July, 1979 enquired about the pur- 
pose of the said meeting whereupon he was 
told by the Second Land Acquisition Col- 
lector that it had been decided to acquire 
the said property and that the said Shri 
Mullick had been invited to attend the 
meeting because of his aforesaid letter dated 
14th June, 1979. The petitioner contends 
that Sri Mullick also enquired specifically as 
to whether any notification had been issued 
or not under Section 4 of the Act where- 
upon the Second Land Acquisition Collector, 
informed that no notification under Sec. 4 
had yet been published. The subsequent 
meeting was however fixed on 2nd August, 
1979. 


3. The petitioner contends that there- 
after on 27th July, 1979 the petitioner was 
surprised to know that a purported notifica- 
tion under S. 4 dated 28th May, 1979 in re- 
spect of the said premises was published in 
the Calcutta Gazette (Extraordinary issue) 
bearing the date as 28th May, 1979. The 
petitioner on the same day purchased two 
copies of such purported Gazette from the 
Government Press at Alipore. The peti- - 
tioner thereafter also made appropriate en- 
quiries and came-to know that the text of - 
the purported Gazette notification was re- 
ceived by the Publication Départment not. 
earlier than 25th July, 1979. It appears 
from Annexure ‘A’ to the supplementary - 
affidavit of the petitioner that the Super- 
intendent, West Bengal Govt. Press, inform-- - 
ed that the printing of the said notification 
dated 28th May, 1979 since published in 
the Calcutta Gazette (Extraordinary) was 
printed on 18th July, 1979. ~The binding 
was made on 21st July, 1979 and the Pub- 
lication Department received such notifica- 
tion after binding on 25th July, 1979 under 
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Delivery Note No. 23897. . The petitioner 
contends that the said purported acquisition 
proceeding was mala fide and was made 
with sole intent to defeat the lawful agree- 
ment between the petitioner and the said 
Dr. Graham’s Homes and in any event the 
Gazette Notification bearing the date as 
28th May, 1979 is invalid and of no conse- 
quence because, in fact, such Gazette publi- 
cation was not made in the month of May 
` but long thereafter in July, 1979. 


4. A preliminary objection was, however, 
raised by the learned Counsel appearing for 
different respondents namely to the effect 
that the petitioner not having any interest 
in the property in question has no locus 
standi to move the said application under 
Art. 226 of- the Constitution of India and 
on that score alone, the writ petition should 
be dismissed. 


5. Mr. Gupta, the learned Additional 
Advocate-General of West Bengal appearing 
for respondents Nos, 1, 2 and 3, contended 
that for enforcing a right under Article 226 
of the Constitution, a party must establish 
that he had a right and the said right was 
invaded and/or threatened. He contended 
that the existence of a legal right was the 
foundation of a petition to be validly pre- 
sented under Article 226 of the Constitution. 
He contended that under Section 54 of the 
Transfer of Property Act, an agreement of 
sale could not create any right in the pro- 
perty. Mr. Gupta contended that only a 
person aggrieved could present an applica- 
tion under Art. 226 of the Constitution and 
the concept of a person aggrieved, would 
vary according to the context of the Statute. 
In this connection, Mr. Gupta referred to 
the decision of the Supreme Court made in 
the case of Bar Council of Maharashtra v. 
M. V. Dabholkar, reported in AIR 1975 
SC 2092. It was held by the Supreme 
Court in the said case that according to the 
context of the Statute the notion of ‘person 
aggrieved’ may vary. One of the meanings 
is that a person would be held to be ag- 
grieved by a decision if that decision is 
materially adverse to him. Normally, one 
is required to establish that one has been 
denied or deprived of something to which 
one is legally entitled in order to make him 
‘a person aggrieved’. In the facts of that 
_ case, it was held by the Supreme Court that 

the Bar Council had the moral responsibility 
to ensure that the members of the legal pro- 
fession must follow some code of conduct. 
The Bar Council of Maharashtra could not 
be treated as a mere busybody, but in view 
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of the responsibilities which the Bar Coun- 
cil had, the Bar Council was certainly in- 
terested in the adjudication made in a dis- 
pute raised relating to the conduct of a 
member of the legal profession. Mr. Gupta 
contended that only under the said special 
circumstances, it was held that the Bar Coun- 
cil of Maharashtra had locus standi although - 
Supreme Court had clearly indicated that 
normally until his legal right was invaded 
and/or threatened, a party was not entitled 
to move a petition under Art. 226 of the 
Constitution of India. Mr. Gupta also re- 
ferred to another decision of the Supreme 
Court made in the case of Jasbhai Motibhai 
Desai v. Roshan Kumar, reported in AIR 
1976 SC 578. In the said decision, earlier 
decisions of the Supreme Court on the ques- 
tion of ‘party aggrieved’ were reviewed 
and/or considered by the Supreme Cowt 
and it was held that the expression ‘aggriev- 
ed person’ denotes an elastic, and, to an 
extent, an elusive concept. Its- scope and 
meaning depends on diverse, variable factors 
such as the content and intent of the Statute 
of which contravention is alleged, the speci- 
fic circumstances of the case, the nature 
and extent of the petitioner’s interest, and 
the nature and extent of the prejudice or in- 
jury suffered by him. Referring to the said 
decision, Mr. Gupta contended that the Land 
Acquisition Act had no concern with any 
ethical or disciplinary proceeding but it was 
concerned with the private right of the per- 
son having interest in the land vis-a-vis 
acquisition of such land. Accordingly the 
petitioner not having any interest in the land 
on the basis of the said agreement, even as- 
suming that the agreement was a concluded 
contract between the parties, the petitioner 
had no locus standi to present the said ap- 
plication under Art. 226 of the Constitution 
inter alia challenging the legality and vali- 
dity of the acquisition proceeding and/or the 
validity of the said notification under S. 4 
of the Land Acquisition Act. Mr. Gupta 
also contended that from the materials on 
record, it also transpired that there was no 
concluded contract as yet and Dr. Graham’s 
Homes had repudiated the contract and/or 
had not agreed to sell the property. He 
submitted that the petitioner had instituted 
a suit before this Court for certain declara- 
tion relating to the said property, but up 
till now, the petitioner did not get any such 
declaration from any court of law on the 
basis of which the petitioner could claim 
any legal right to the property. He also 
contended that under the provisions: of 
Urban Land (Ceiling and Regulation) Act, 
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, 1976 there could not be: any| right to transfer 
ofa property falling within|the urban com- 
plex under the said Act in the absence of a 
permission from the concerned: - authority. 
For ‘this contention, he referred to S 27 (1) 
of the said. Act. He contended that the 
premises’ in’ question being within the city 
of Calcutta. was: fully covered by the said 
Act and aş- such, in. the absence of any per- 
mission from the concerned) authority . for 
transferring the aforesaid premises covering 
am area of about 45 cottahs|of land, there 
could not have been ‘any valid conveyance 

of the said property. ` 
6. Mr. Sen, the learned 
ing on behalf of Union of India and other 
respondents, also contended that under ‘Sec- 
tion 54 of the Transfer of Property Act, aa 
agreement of sale did: not Te any iB- 
ch ‘digreement 


.térest in the’ property and 
still ‘remained fn the domain} of © contract: 


ounsel appear- 


He submitted that if such contract had- been — 


property im exercisé of the right of eminent 
domain them the party to- the contract would 





frustrated because of the “an of of the 


not be im a position to enforce the contract- 
and as such, he could not alsp question the 
validity of acquisition pr ings. In this 


context, Mr: Sen referred to the decision of 
the Supreme Court made in |the case of 


Satyabrata Ghose v. Mugneeram Bangor & 
Co., reported in AIR ’1954 SC : 3954 SCR 
310. B. K. Mukherjea, J. (as! his Lordship 


then was) speaking for the’ court held im the 
said decision that the doctrine |of frustration 
was really-an aspect or part df the law of 
discharge of contract by reason! of superver- 
ing impossibility or iHegality jof the Act 
agreed to be done and hence would come 
within the purview of Sec. 56 of the Indian 
Contract Act. It would be incorrect to say 
that- Section 56 of the Contract Act wotld 
apply only to the case of physicaf impossibi- 
lity and that where the said section is not 
applicable, “recourse can be hadi to the prin- 
ciples of English law of frustration. It must 
be held also that fo the extent that the 
_ Indian Contract Act dealt with|a particular 
subject, it was exhaustive upon ‘the ~' same 
and it was'not permissible to [import the 
principles of English law which would be 
dehors these statutory provisions, Mr. Sen 
referred to Cl 4 of the agreement between 
the petitioner and Dr. Grahams Homes 
since annexed to the writ petition: and sub- 
mitted that Cl 4 of the agreement’ had 
clearly indicated that the agreement to con- 
vey was subject to any acquisition or requi- 
sition proceeding.: He also supported Mr. 
Gupta in his contention “that without the 
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requisite permission from the prescribed aw- 
thority under the Urban Land (Ceiling and 
Regulation) Act, $976, the property in quet- 
tior could not be conveyed to. the petitioner. 
Mr. Sen also contended that statutory bodies 
created under the 
had been discharging. their statutory ‘duties 
amd functions and the vires of the said Land 
Acquisition Act had not been . challenged. 
Accordingly the action taken by such statu- 
tory bodies could not be challenged in the ` 
instant application. under Art, 226 of the 
Constitution, |" 
7T. Mr Goutam Chakraborty, ‘the iam 
Counsel appearing for Dr. Graham’s Homes, 
contended that the petitioner had no locus 
standi to present the. writ petition because 
the petitioner did mot acquire any imterest 
im the property under the said. agreement 
for sale. He also contended that in para- 
graph 4 of the writ petition: the ownership 
of Dr. Graham’s Homes in respect. of the 
premises in question was clearly -admitted 
by the petitioner. He also submitted - that 
ever assuming that there had: been a con- 
chided contract between the parties the peti- 
tioner was not entitled to claim tile to the 
property as a matter of right and under the 
Specife Relief Act it was entirely: the dis- 
cretion of the court either to direct for spe- 
cific performance of fhe contract by. convey- 
ing the property: or. grant damages for 
breach of contract; : > > 

& Mr. Saktmath - Mukherjee, the kawi 


-Cotnsel appearing for. the petitioner, in an- 


swer to tbe said prelimmary. objection rais- 
ed by the learned Counsel appearing for 
the respondents about the maintainability of 
the writ petition at the instance of the peti- 
tioner, submitted fhat in India, an agree- 
ment for sale would not create any interest 
in the property but it would not be correct 
to contend that such agreement between the 
parties did not create any right between the 
contracting parties. He submitted that any 
reliance on Section 56 of the Indian Con- 
tract Act must proceed on the footing that — 
the acquisitiom was a fait accompli but it 
should be noted that no acquisition of fhe 
property bad been made but only. a purport- 
ed notification under Section 4-of the L. A. 
Act had:been issued. ` By the said. purport- 
ed nofifteation only 2 tentative opinion was 
sought to be formed by the requiring auth- 
ority thst the property in question was 


likely to be. acquired.. He submitted “that ` 


under the Transfer of Property Act the peti- 
tioner might not have acquired any interest 
or title to the property as yet, but certainly 
some rights were created in favour of the 
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Petitioner because “of ‘the. said’ concluded - 


contract. He submitted. that for ‘ enforcing 
the right of -the petitioner under ‘the said 
concluded: contract the petitioner had -` insti- 
tuted the said suit in the original jurisdiction 
of this Court and the’ petitioner had been 
taking steps to enforce his right for specific 
performance of fhe contract for sale of the 
premises in question.: If in the meantime 
any acquisition proceedings rad been initiat- 
ed for the ultimate ‘purpose of ‘acquisition. 
of the premises in question, it must be held 
that the petitioner. had been prejudicially 
affected by such acquisition. proceeding. 
He submitted that for determining locus 
standi to move a writ petition acquisition of 
title to or interest in the property could not. 
be the sole criterion but prejudicial affecta- 
tion of a right should be the test to deter- 
mine whether a party had a locus standi or 
- Rot to move'a ‘writ pefition to ‘safeguard 
such prejiidicial affectation of his right. In 
this connection,’ Mr. Mukherjee referred to 


the decision of fhe Supreme Court made in 


the case of Gadde Venkateswara Rao v. 
Govt. of Andh Pra, reported in AIR 1966 
SC 828. He submitted that in the said case 
the appellant’ was representative of the com- 
mittee which for all practical purposes acted 
as a trustee for the amount collected.. The 


Supreme Court held that in such circum- 


stances the appellant.had locus 
present the writ application. -- He 
titted ‘that the Supreme Court in the 


standi to 
also sub- 
deci- 


sion made in Jashbhai, Motibai’s case. (AIR. 


1976 SC 578) (supra) clearly laid down that 
the expression ‘ordinarily’ suggested that it. 
is not a cast-iron formula.- In: the special 
facts of the case explained by the Supreme 
Court, it was however held. that the appel- 
lant in the said case bad no interest what- 
soever in the subject-matter of litigation but 
in’ the instant case the facts were otherwise. 
He submitted that the petitioner had cer- 
tainly an interest in the subject-matter _ of 
the litigation, namely, the acquisition pro- 
ceeding in respect of fhe property which 
was the subject-matter of a contract between 
the parties. He also referred to, a decision. 
made in the case of Amon v. Raphael Tuck 
& Sons Ltd., reported in (1956) 1 AN ER 
273. It was held in the said decision that a 
person, was legally. interested in: the answer. 
only if he could: say that it might lead to.a 
result that would ` affect ‘him legally, that is, 
by curtailing his right, < . i 

9.. Mr. Mukherjee contended: that if the 
property in question was. acquired then the 
right of ‘the petitioner to’ get-‘back the. pro- 
perty by way of: specific performance. of the 
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contract. would: certainly be curtailed. and in 
the’ aforesaid. circumstances it. could not be 
contended that. the petitioner was a mere 
busybody having no connection. or interest 
in the subject-matter of the dispute. He 
submitted that a person going to suffer such 
frustration ‘of contract in the event of acqui- 
sition of the property must have locus standi 
to question the: correctness of: the action re- 
lating ‘to the acquisition which would other- 


~ wise amount to frustration of .contract. 


10. After considering the respective sub- 
missions; of the learned Counsel appearing 
for the parties, it appears to me that Mr. 
Mukherjee is amply justified in his conten- 
tion that the expression ‘ordinarily’ is not a 
cast-iron. formula and until a party has 
acquired any title to the property or pecu- 
niary interest therein he cannot present a 
petition under Art. 226 of the. Constitution 
challenging an action concerning such pro-- 
perty. In. my view, Mr. Mukherjee is justi- 
fied in his contention that acquisition of 
interest in a property is not the sole test for 


` determining the locus standi to move the 


writ petition, but prejudicial affectation of 
a.right concerning the. property. should be 
the test to. determine the locus standi to 
move a writ. petition. I respectfully agree 
with the view made in the case of Amon v. 
All ER 
273) that a person is legally interested in an 
answer only if be can say that it: may lead 
to: the result that would affect him legally, 
that is, by curtailing his right. Jn the facts) 
and circumstances- of. the- case, the right of 
the petitioner to enforce a contract for sale 
would. be curtailed and such contract would 
be frustrated- if the property. in questionj 
would be acquired. In such circumstances, 
the - petitioner must have locus standi to 
question the correctness, of the acquisition 
proceeding because acquisition of the pro- 


. perty would ultimately: frustrate the contract. 


10-A. ‘On the merits of. the case of the 
petitioner, Mr. Mukherjee contended ‘that 
from the information given .by' the Superinten- 
dent, ' West ‘Bengal Government: Press’ as 
noted hereinbefore, it was quite-apparent that 


` the purported notification under- Section 4 of 


the’ West ‘Bengal Land Acquisition . Act -was 
printed: ‘only on 18th’ ‘July, 1979 and ‘the same 
was sent for binding 'on 21st July, . 1979 and 
after such ‘binding ‘the Publication Depart- 
ment received’ the same only on 25th: July, 
1979 under delivery note No. ‘23897. ' Ac- 
cordingly the Gazétte Notification’ of the said 
Notification. under Section 4 showing on the 
face of it that it was published on 28th May, 
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1979 was clearly antedated and the statutory 
requirement of Gazette Notification not 
having been lawfully made, ni said Notifica- 
tion must be held to be invalid. He sub- 
mitted that to constitute a legal and valid 
notice under Section 4 of the Land Acquisi- 
tion Act, such notice was goti to be published 
in the official Gazette. In the instant case, 
it was clear and evident that such publica- 
tion was not made on the date mentioned in 
the Gazette and as such, it must be held that 
there was no valid notification in the eye of 
law. He submitted that it could not be con- 
tended that the actual date | of publication 
should be held as the date! of publication 
of the notification: although another date of 
publication was mentioned in the Gazette. 
Mr. Mukherjee contended that by such 
antedating the Gazette Notification, the 
very sanctity of the Gazette notification was 
lost. It was really unfortunate that the 
State Government had allowed such ante- 
dating of the notification published in the 
official Gazette although various consequences 
would follow from the date of the publica- 
tion of the Gazette notification, He submit- 
ted that if ultimately the property would be 
acquired, the date of Gazette publication 
would be very relevant for determining the 
valuation of the property. Similarly, the time 
limit to file objection against the intended 
acquisition under Section 5 was linked up 
with the date of the Gazette notification. 
There were other provisions in the Land Ac- 
quisition Act which also indicated that the 
date of the Gazette publication was very re- 
levant and vital for various consequences 
affecting the rights of the parties. In the 
aforesaid circumstances, Mr. Mukherjee con- 
tended that Section 4 notification having a 
considerable bearing on various consequences 
following from publication of} such notifica- 
tion in the official Gazette the notification 
must be published in the Gazette correctly 
and in strict compliance of the requirement 
of law, and it could not be contended that if 
the Gazette Notification had been antedated, 
the real date of publication Would be sub- 
stituted in place of the date mentioned in the 
Gazette publication. In such/ circumstances, 
Mr. Mukherjee. contended, that Gazette pub- 
lication must'be held to be invalid and/or 
void-ab initio. In this connection, he refer- 
red to the executive instructions issued by 
the Government of West Bengal as contained 
in the West Bengal Land Acquisition Manual 
(1951) Part I. In Chapter II, Rule 12, it has 
been -provided for, that on publication of 
notice under Section 4 in the official: gazette, 
substance of such notification] will be given 
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by the Collector at convenient places in the 
locality. He submitted that it was quite ap- 
parent and evident that for initiating an ac- 
quisition proceeding, publication of Sec. 4 
Notification in the Official Gazette was the 
starting point and only on publication of 
such notification in the Official Gazette other 
steps were required to be taken because vari- 
ous consequences would follow from such 
publication of the notification under Sec. 4 
in the official Gazette. He submitted that it 
would also appear that the Second Land Ac- 
quisition Collector had been holding meeting 
with the learned Counsel of the petitioner, 
Mr. Mullick and also with the petitioner on 
dates long after May 28, 1979 and it was 
specifically stated by him that no notification 
under Section 4 was published up to that 
date but it was only intended that acquisi- 
tion would be made in respect of the pre- 
mises in question. Mr. Mukherjee submitted 
that such antedating of the Gazette Notifica- 
tion was made mala fide in order to frustrate 
the petitioner’s right to enforce the said con- 
tract for sale of the property. 


11. Mr. Gupta, the learned Additional 
Adocate General of West Bengal, in answer 
to the aforesaid contention of Mr. Mukher- 
jee, submitted that as a matter of fact the 
date of publication of the Gazette Notifica- 
tion was not May 28, 1979 but he conceded 
that such notification was made in July as 
contended by the petitioner. But he submit- 
ted that after such notification in July, the 
substance of the -notification was published in 


- accordance with the provisions of Section 4 


of the Land Acquisition Act at different 
places and substance of such notification was 
published on 7th August, 1979. He produced 
the records of the acquisition proceeding at 
the hearing and it will appear that on 7th 
August 1979 copies of the Gazette Notifica- 
tion were forwarded for publication for the 
general information of the public at different 
places and the said notifications were hung 
up in the office notice boards of such places. 
Mr. Gupta contended that it would appear 
from the notification published at various 
places under Section 4 of the Act that it was 
‘stated that any person interested in the land 
in question who had any objection thereof 
might within 30 days on which public ser- 
Vice of the substance of the notification was 
given in the locality, file objection in writing 
before the Second Land Acquisition Collec-. 
tor at 5 Bankshall Street, Calcutta. Mr.: 
Gupta contended that purpose of the notifi- 
cation under Section 4 was to inform the 
interested parties that there was likelihood of 
acquisition and to enable the interested par- 
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ties to put their objections against the pro- 
posed acquisition of the land. No one had 
suffered any prejudice whatsoever because the 
public notification was made on 7th August, 
1979 and objection under Section 5 could 
have been filed within 30 days from such 
public notification and not from May 28, 
1979, viz. the date appearing on the Gazette 
Notification. Mr. Gupta contended that due 
to serious load-shedding prevailing in the 
State causing serious backlog of works in the 
publication department of the Government 
Press, the matters could not be published on 
the scheduled dates but the scheduled date of 
publication of the said notification was only 
mentioned in the Gazette Notification. He 
‘submitted that even assuming that such in- 
correct dating was not desirable and actual 
date of publication should have been given 
on the Gazette, but publication of a wrong 
date on the Gazette Notification could not 
have invalidated the Gazette Notification it- 
self. The Gazette Notification must in the 
circumstances be read as published on the 
‘date of actual publication although some 
other date was mentioned in the Gazette. 
He submitted that it would not be correct to 
contend that the Gazette Notification was 
wholly invalid, only because a wrong date of 
publication was mentioned in the Gazette. 
He also submitted that there could not be 
any question of mala fide so far as the State 
Government was concerned. A proposal for 
acquisition of the building for the purpose 
of Union Government viz. for the com- 
munication department of the Union Govern- 
ment was received by the State Government 
and the State Government being satisfied 
that such acquisition was intended for a 
public purpose, published the said Gazette 
notification under Section 4. There was no 
question of acting mala fide by the State 
Government because the intended acquisition 
was not for the purpose of the State Govern- 
ment but for the purpose of the Central 
Government. 

12. After considering the aforesaid sub- 
missions of the learned Counsel for the par- 
ties on the question of validity of the 
Gazette publication of the notification under 

. Section 4 of the Land Acquisition Act, it ap- 
peats to me that it is really very unfortunate 
that the State Government has allowed ante- 
dating of the Gazette publication. In my 
view, it was highly improper to give 28th 
May as the date of publication of the 
Gazette notification when actually it was 
published in the third week of July. There 
cannot be any justification for antedating a 
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` tion by substituting the actual date of publi-h 


. Gazette. In my view, the said Gazette pub-} 
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Gazette publication on the plea that the date 
mentioned in the Gazette was the intended 


_date for the publication of the Gazette when 


actually for some reason or other it was. not 
possible to publish the Gazette on the intend- 
ed date. It may be noted that the Gazette 
publication in question is an Extraordinary 
issue and hence it cannot be contended that 
the scheduled date was mentioned on the 
Gazette publication although ‘factually the 
publication was made at a much later date, 
Mr. Mukherjee is justified in contending that 
various consequences follow on the publica- 


tion of the Gazette Notification under Sec- 


tion 4 of the Land Acquisition Act. Many 
valuable rights can be defeated by referring 
to the date of notification appearing on the 
Gazette if a party does not know the actual 
date of publication. It should also be noted 
that it is quite unlikely that a common man 
should know the actual date of publication. 


‘The petitioner in the instant case is singularly 


fortunate in getting the actual date of publi- 
cation from the Superintendent of the Gov- 
ernment Press. Sanctity of the Gazette 
Notification must be maintained by the Gov- 
ernment because under different statutes, 
various rights follow from the Gazette pub- 
lications made under such statutes. Apart 
from that, an antedating of Gazette publica- 
tion is likely to undermine public faith in 
the sanctity of the Gazette publication. 

13. In the aforesaid circumstances, I am 
not inclined to accept the contention of the 
learned Additional Advocate General that 
although there 


cation should be held to be a valid notifica-|: 


cation in place of the date mentioned in the} 






lication concerning Notification No: 7894] 
LA(D/4B-6/79 dated 28th May, 1979 under 
Section 4 of the Land Acquisition Act in re- 
spect of premises No. 4, Middleton Row 
must be held to be. illegal and void and no}' 
effect should be given on such Gazette 
notification and all actions taken pursuant to 
such publication of the said notification must 
also be held as illegal and of no conse-|, 
quence, The Rule is disposed of accord-" 
ingly. There will be, however, no order as. 
to costs. This order however will not pre- i 
clude the concerned authorities to publish , 
fresh notification in the official gazette under į 
Section 4 of the Land Acquisition Act in! 
accordance with law. i 

14. The learned Counsel appearing for: 


‘the respondents Nos. 7 and 8 prays for stay | 
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of operation of this order. Let the opera- 
tion of this order remain stayed/ for a period 
of two weeks after the re-opening of the 
Court after long Puja Vacatio 
' Order accordingly. 


AIR 1981 CALCUTTA! 146 
.C. K. BANERJI, J. 
United Commercial Bank, Petitioner v. 
Sanatan Bastushilpa Pratisthan) Pvt, Ltd., 
Respondent. 
Suit No. 324 of 1980, D/- 29-7-1980. 
(A) Letters Patent (Cal.), Cl, 12 — Revoca- 
tion of leave under Cl. 12 — Plaint as filed 
is basis for court to proceed T ” Possession 
not claimed in plaint — Leave cannot be re- 
voked on ground that in future, suit might 
` be converted into a suit for land, or for re- 
covery of possession. 
. In an application for revocation of leave 
under Cl. 12 of Letters Patent, the Court has 
to proceed on the basis of the plaint as filed 
by. the plaintiff, and not on the basis of 
speculative assumption, what might happen 
in future. If possession has not been claim- 
ed by the plaintiff in the plaint as filed, 


United Commrl. Bank v. Sanatan Bastushilpa Pratisthan 
‘Letters Patent, stay of the suit and all pro- 


leave under CI, 12 could not b 
the ground that in future the 
‚converted into a suit for recov 
sion i.e. a suit for land. AIR 


e revoked on 
suit might be 

of posses- 
949 Cal 128, 


_ Followed. (Para 16) 

(B) Letters Patent (Cal), Cl. 12 — Suit for 
specific performance of agreement — Plain- 
tiff joining several distinct causes of action 
-— Suit maintainable on original side — Leave 
under Cl. 12 granted — Defendant applying 
for revocation of leave — Plea of demurrer 
-~ Not tenable, as plaintiff could not be 
wholly non-suited in the suit — Leave could 
not be revoked. AIR 1960 Cal 484 and (1948) 


52 Cal WN 389, Followed. (Paras 19, 20) 
Cases Referred: Chronological Paras 
AIR 1973 All 555 : 1973 All LJ 323 7,21 
(1968) 72 Cal WN 1 10 
AIR 1960 Cal 484 14, 20 
‘AIR 1960 Cal 626 6 
AIR 1959 Cal 302 10 
AIR 1949 Cal 128 : 49 Cal WN 80 10,20 
(1948) 52 Cal WN 389 14, 20 
‘AIR 1916 Cal 557 5, 21 

Sankar Ghosh with Sudipta Roy, for Peti- 
tioner; Somnath Chatterjee with Aninda 


Mi tra, for Respondent. 


ORDER :— This is an application by the 
defendant Sanatan Bastushilpa Pratisthan 
for revocation of leave under Ci. 12 of the 
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ceedings therein and for revocation of the 
leave under ©, II, R. 2 of the Code of Civil 


-Procedure. 


2. The defendant is the owner of premises 
No. 121/1, Netaji Subhas Ch. Bose Road, 
Tollygunge, and has constructed a multi- 
storied building therein named ‘Regent 


‘Towers’ consisting of ground floor and nine 


upper floors comprising of seventy two flats. 
By an agreement dated October 10, 1979 the 
plaintiff agreed to buy and the defendant 
agreed to sell six two-bed-roomed flats and 
six three-bed-roomed flats having distinctive 
numbers situate on various floors of the 
said building at or for a total price of 
Rs. 13,45,200/-, on the terms and conditions 
contained in the said agreement which was 
executed at’ 10, Brabourne Road, Calcutta 
within the jurisdiction of this Court. 

3. Pursuant to and in terms of the said 
agreement on or about October 11, 1979 the 
defendant furnished a bank guarantee for 
Rs. 10,76,160/- and the plaintiff thereupon 
paid to the defendant on December 11, 1979 
the said sum of Rs. 10,76,160/- being eighty 
per cent of the total agreed price, and the 
defendant delivered up possession of the said 
twelve flats and made over twelve sets of 
keys in respect thereof to the plaintiff. There 
were certain disputes between the parties 
with regard to the claim of the defendant for 
an additional amount of Rs.  1,38,000/-. 
Sometime in March, 1980 the defendant put 
additional padlocks to each of the said flats 
over the locks put by the plaintiff or its offi- 
cers and cut off the electric connection to 
the said flats. By a letter dated 14/18th 
March, 1980 the defendant contended that 
the said agreement stood cancelled on the ex- 
piry of four months stipulated in the said 
agreement which was, however, not accepted 
by the plaintiff. Thereupon this suit was in- 
stituted by the plaintiff against the defen- 
dant. The relevant prayers in the plaint 
with which we are concerned in this applica- 
tion are :— 

(a) Decree for specific performance of the 
said agreement for sale dated October 10, 
1979. 

(d) Perpetual injunction do issue restrain- 
ing the defendant and their servants and 
agents and assigns from denying or disput- 
ing its obligations under and from acting in 
any manner contrary to or inconsistent with 
the said agreement dated October 10, 1979. 

(e) The letter dated March 14/18, 1980 


issued by the defendant to the plaintiff be 


declared invalid and the same be directed to 
be delivered up and be cancelled. 
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4. Prayers (b) and (c) are usual prayers 
in such suit for specific performance, for €x- 
ecution and registration ut the document. 

.5. Mr, Sankar Ghosh, learned counsel 
for the defendant petitioner urged that pra- 
yer (d) of the plaint involved possession of 
an immovable property situate outside the 
jurisdiction of this Court and he referred to 
paragraphs 13, 14 and 23 of the plaint. In 
paragraph 13 of the plaint the plaintiff has 
alleged that the defendant has put additional 
padlocks on the said flats on the top of the 
locks already put by the plaintiff or its offi- 
cers and had cut off electric connection to 
the said flats. In paragraph 14 of the plaint 
it is alleged that the defendant wrongfully 
put the said padlocks with a view to pres- 
surise the plaintiff to yield to the illegal and 
wrongful demands of the defendant and in 
paragraph 23 of the plaint the plaintiff has 
claimed an injunction restraining the defen- 
dant from denying or disputing their obliga- 
tions under or acting in any manner con- 
trary to or inconsistent with the said agree- 
ment by keeping the said padlocks on the 
said flats or otherwise. Mr. Ghosh urged 
that prayer (d) of the plaint lowed from pos- 
sessory right claimed by the plaintiff and is 
based on interference with the possession of 
the plaintiff by the defendant. The plaintiff 
has also pleaded that the defendant has can- 
celled the said agreement. The case of the 
plaintiff is that it obtained possession of the 
said flats from the defendant and prayer (d) 
flows not only from the said agreement but 
also from possession of the said flats given 
by the defendant to the plaintiff. The plain- 
tiff has pleaded possession and ‘such pos- 
‘session has been endangered by cancella- 
tion of the agreement by the defendant 
and also by putting padlocks preventing 
‘the right of possession of the plaintiff 
and this is an issue which has to be tried in 
the suit arising from the pleadings in the 
plaint. By prayer (d) the plaintiff is seek- 
ing to exercise its possessory right and is ask- 
ing restoration or recovery of possession 
through perpetual injunction from Court. In 
Sudamdih Coal Co. Ltd, v. Empire Coal Co. 
Ltd. reported in AIR 1916 Cal 557 where a 
Division Bench of this Court held that the 
expression ‘suit for land’ was used in CL 12 
of the Letters Patent because there was its 
equivalent in Section 6 of the Codes of Civil 
Procedure, 1859 and 1877 which covered 
suits for the recovery of immovable property, 
‘(with or without rent or profits), for parti- 
tion of immovable property, for foreclosure 
or redemption of mortgage of immovable 
property, for determination of any other 
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Tight to or interest in immovable property 
and suits for compensation for wrong tu im-: 
movable property. 

6. In Debendra Nath Chowdhuri v. Sou- 

thern Bank Ltd. reported in AIR 1960 Cal 
626, where a Division Bench of this Court 
held that the plaintiff in a suit for specific 
performance need not ask for leave under 
Order II, Rule 2 of the Code of Civil Pro- 
cedure because subsequent to the execution 
of the conveyance a further suit for posses- 
sion could be filed on the strength of such 
title and in a suit for specific performance 
where the only- relief claimed was a decree 
for execution of a document of transfer and 
nothing else it was not a suit for land, but 
it was a suit for enforcing a contract where 
the Court was required to act only in per- 
sonam and the cause of action for such 
specific performance was not the cause of 
action for the recovery of land as such or 
recovery of possession of land as such. 
_ 7. In Om Prakash v. Anar Singh reported 
in AIR 1973 All 555 a single Judge of the 
Allahabad High Court relying on Section 16 
(d) of the Code of Civil Procedure 1908 
which provides that suits are to be instituted 
where subject-matter is situate, subject to 
the pecuniary and other limitations pre- 
scribed by any law in respect of a suit for 
determination of any right or interest in im- 
movable property held that relief of injunc- 
tion to restrain the defendant from interfer- 
ing with the plaintiffs right to hold or to 
enjoy the property could be granted by the 
Court only after determining that the plain- 
tiff had such a right and thus a suit for in- 
junction in respect of an immovable property 
had to be instituted in the Court in’ whose 
territorial jurisdiction the property lay. 


8. Mr. Ghosh next urged that by prayer 
(a) of the plaint the plaintiff was seeking 
enforcement of a term in the agreement for 
sale as to possession. Therefore the suit was 
not a suit for specific performance simplici- 
ter. To decide this issue, that the plaintiff 
was in possession of the said flats had to be 
gone into and thus the suit was a suit for 
land. Under Clause 4 of the said agreement 
possession of the said flats were to be given 
to the plaintiff within a certain time upon 
payment of certain amount by the plaintiff 
to the defendant. Thus specific performance 
of the said agreement included delivery of 
possession of the said flats to plaintiff and 
determination of the right of possession of 
the plaintiff of the said flats prior to comple- 
tion of the sale in terms of Cl. 4 of the said 
agreement. The Court has to go into ané 
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decide in the suit the right of the plaintiff to 
possession and to retain such possession, 
which was a question involved in prayer (a) 
of the plaint. 
9. Mr. Ghosh submitted that a suit. for 
specific performance simpliciter only by ex- 
ecution and registration of conveyance in re- 
spect of land situate outside the jurisdiction 
of this Court and where possession was not 
directly or indirectly asked for, was not a 
suit for land. But in this suit the plaintiff 
claims possession and for removal of the 
obstruction to its possession in addition to 
specific performance and thus it is a suit for 
Jand: - i 
10. In ‘support of his e contention 
‘Mr, Ghosh relied on'three Single Bench deci- 
sions of this Court: (1) A decision of S. R. 
Das, J. (as his Lordship then was) in Khatun 
Bibi v. Sm. Lilabati Dassi reported in AIR 
1949 Cal 128 also reported in (1945) 49 Cal 
WN 80; (2) A decision of Malick J. in Shib 
K. Banerjee v. Rasul Bux reported in AIR 
-1959 Cal 302 and (3) a decision of Masud J. 
in Ajit Kumar Bose v. Snehaldta Biswas re- 
ported in (1968) 72 Cal WN 1 
11. Mr. Ghosh urged that hander Cls. (a) 
and (b) to sub-section (1) of Section 22 of 
the Specific Relief Act, 1963 read with the 
proviso to sub-section (2) of the said section, 
if the plaintiff has not claimed) possession or 
any other relief which he is entitled to claim 
` in a suit for specific performance, the Court 
shall at any. stage of the proceeding allow 
him to amend the plaint for including ‘the 
claim for such relief. Thus even if the con- 
tention of the plaintiff that it fas not claim- 
ed possession in the plaint correct, it 
could claim such relief even jat the execu- 
tion stage if it could obtain a/ decree in the 
` suit, execution being continuation of the suit, 
which would make the suit a suit for land. 


12.. It was lastly contended that even if 
this Court did nọt accept the contention that 
claim for specific performance as made in 
prayer (a) of the plaint involved question of 
possession and was therefore a suit for land 
within the meaning of CL 12 lof the Letters 
Patent, prayer (d) of the plaint. undoubtedly 
involved such question, and that part of the 
claim was clearly a suit for land. As leave 
under Cl. 12 of the*Letters Patent could be 
revoked with regard to a particular cause of 
action such leave should therefore be revok- 
ed with regard to prayer (d); of the plaint. 

13. Mr, Somnath Chatterjee, learned 
counsel for the plaintiff-respondent urged on 
the other hand that this application had to 
be decided on the averments made in. the 
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plaint and the allegations. made in the plaint 
should be deemed to be admitted for. the 
purposes of this application. Mr. Chatterjee 
urged that right to possession and other 
ancillary matters would flow from the pur- 
chase of the said flats by the plaintiff and 
not before. The plaintiff has pleaded in 
paragraph 6 of the plaint that on December 
11, 1979 the defendant delivered up posses- 
sion of the said flats and made over the keys 
thereof to the plaintiff and the plaintiff is in 
possession of the said flats. Mr.. Chatterjee 
submitted that there is no and cannot be any 
dispute that possession of the said flats was 
made over to the plaintiff: by the defendant 
and he referred to annexures to the affidavit 
in opposition to this application affirmed by 
Ram Khelawan Tewari affirmed on the Sth 
May, 1980, being: (i) a letter dated 11th 
December, 1979 written by the defendant to 
the plaintiff confirming delivery of the said 
flats and keys thereof to the plaintiff; (ii) the 
receipt granted by the plaintiff on the 4th 
December, 1979 while taking possession of 
the said flats and the keys thereof; (iii) a 
letter dated 11th December, 1979 from the 
plaintiff to the defendant confirming receipt 
of the keys of the said flats; (iv) a letter 


dated 12th December, 1979 written by the 


defendant to the plaintiff again confirming de- 
livery of possession of the said flats and keys 
thereof- and asking for payment of the 
balance twenty per. cent of the purchase price 
and a sum of Rs. 1,38,000/- on account of 
alleged additional expenditure and (v) a 
letter dated 26th December, 1979 again con- 
firming making over of physical possession 
of the said flats including the keys thereof 
and again claiming the said sum of Rupees 
1,38,000/- for alleged additional cost. 

14. Mr. Chatterjee: urged that possession 
of the said flats given by the defendant to 
the plaintiff has not been retaken by the de- 
fendant nor possession has been given up. by 
the plaintiff. The positive case of the plain- 
tiff is that it is still in possession of the said 
flats, and the defendant is acting contrary to 
the said agreement by not executing the con- 
veyance, by demanding more money and by 
putting extra padlocks on the said flats to 
pressurise the plaintiff to accede to the said 
illegal demands of the defendant. By prayer 
(d) the plaintiff has claimed injunction re- 
straining the defendant from acting contrary 
to or committing breach of the said agree- 
ment. There is no question of right to pos- 
session or possessory right being involved in 
the said prayer. Prayers (a), (b) and (c) of 
the plaint are reliefs for specific performance 
of the said agreement simpliciter. No .ques- 
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tion of possession of possessory tight is in- 
‚volved therein. Even if any difficulty is felt 


by- the Court at the hearing of the suit in 
granting prayer (d) of the plaint the Court: 


may deal with the same at the hearing and 
the plaintiff is entitled to give up such claim 
at the hearing but leave under Clause 12 of 


the Letters Patent cannot be revoked on that, 


ground, There cannot be any revocation of 


the leave under Cl. 12 of the Letters Patent 


prayerwise of the plaint or piecemeal. In the 
instant case there is no question of simultane- 
ous possession inasmuch as in terms of the 
said agreement possession was to be delivered 
and has in fact been delivered by the defen- 
dant to the plaintiff long before the execu- 
tion of the conveyance. In the plaint or in 
any of the prayers therein the plaintiff has 
not asked for possession. If the plaint dis- 
closes a cause of action although particular 
prayers thereof: might not be maintainable, 
the Court cannot reject that part of the 
plaint before the. hearing of the suit. In 
support of his contention Mr. Chatterjee cited 
-a decision of a Single Bench of this Court 
in. Manicklal Memani v. Shiva Jute Bailing 
Ltd. reported in (1948) 52 Cal WN 389 where 
S. R. Das, J. (as his Lordship then was) ob- 
served that under Order VIII, Rule 11 of the 
, Code of Civil Procedure the Court had no 
authority to reject a part of the plaint and 
even if some of the prayers thereof might 
not be maintainable the plaint could not be 
rejected or taken off the file if it 
disclosed a cause of action for other re- 
liefs claimed in the plaint. Mr. Chatterjee 
urged that in the plaint. the plaintiff has 
joined more than one cause of action and 
what is in reality being urged by the defen- 
dant-petitioner is a point of demurrer that 
one or some of the reliefs claimed could 
not be granted in the suit. Mr. Chatterjee 
submitted that in a suit where there was a 
joinder of causes of action, a plea of de- 
murrer could not be taken unless by such 
plea the plaintiff was wholly non-suited. 
In support of his contention Mr. Chatterjee 
cited a decision of a Single Bench of this 
Court in Ajit K. Saha v. Nagendra N. Saha, 
reported in AIR 1960 Cal 484, where P. C. 
Mallick, J. observed that in a case where 
there was a joinder of causes of action a 
decree was bound to be passed in respect 
of one or more of the causes of action, a 
plea by way of demurrer could not be 
taken, such a plea could only be taken when 
by reason of such plea the plaintiff was 
wholly non-suited. 


15. Here the leave under Cl. 12 of the 
Letters Patent was granted on: the 
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the pleadings as to cause of action having 
arisen within the jurisdiction of this Court 
as pleaded in paras 2 and 5 of the plairt.. 
In para 2 it has been pleaded that the said 
agreement for sale was executed at No. 10, 
juris- ` 


Brabourne Road, Calcutta within the 
diction of this Còurt and in para 5 it has 
been pleaded that pursuant to the bank 


` guarantee having been furnished by the 


defendant in terms of the said agreement 
the plaintiff paid tothe defendant the amount 
of bank guarantee in ,Calcutta within the - 
said jurisdiction. The said pleadings relate 
to the said agreement and jurisdiction with 
regard to specific performance of the said 
agreement has been sought to be invoked. 
by the plaintiff by the said pleadings. The- 
plaintiff has further pleaded in para 6 of. 
the plaint that possession of the said flats: 
and the keys thereof were made over by 
the defendant to the plaintiff and the plain-. 
tiff is in possession of the said: flats. If 
subsequent thereto the defendant has put up 
padlocks om the said flats such action on 
the part of the defendant, in my view, does 
not come within the purview of specific per- 
formance of the said agreement. ‘The claim 
made by the plaintiff in the suit with regard 
thereto is a separate and distinct cause of 
action. The other prayer in the plaint for 
cancellation and delivery up of the letter 
dated 14/18th March, 1980 issued by the 
defendant seeking to cancel the said agree- 
ment is also a distinct and separate cause of 
action. Thus in the suit, the plaintiff has 
joined several causes of action (1) for speci- 
fic performance of the said agreement (2) œ 
perpetual injunction restraining the defen- 
dant their servants and agents and assigns 
from denying or disputing its obligation 
under and from acting in any manner con- 
trary to or, inconsistent with the said agree- 
ment and (3) cancellation and delivery up 
of the letter dated 14/18th March, 1980. 
16. Whether the suit could be converted 
into a suit for recovery of possession ata 
later stage under the provision of S. 22 (1) (a) 
and (b) of the Specific Relief Act, 1963 read ` 
with the proviso to sub-section (2) of the 
said section in execution proceedings, in my 
view, could not be a consideration at this 
stage. It proceeds.on too much speculation 
and surmise. Firstly, it has to be assumed 
that a decree for specific performance would 
be passed in the suit in favour of the plain- 
tiff and secondly if the plaintiff succeeds in 
obtaining such a decree it might seek to 
amend the plaint in -the execution proceed- 
ings to: include a claim for possession. In 
an application for revocation of leave- under 
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Cl. 12 of the Letters Patent the Court has 
to proceed on the basis of the plaint as fil- 
ed not on the basis of what might happen 
in future. If possession has not| been claim- 
ed by the plaintiff in the plaint as filed, 
‘leave under Cl. 12 of the Letters Patent 
could not be revoked on the ground that in 
future the suit might or might mot be con- 
verted into a suit for land. 
17. I am unable to accept the contention 
of Mr. Ghosh that prayer (a) of the plaint 
claiming decree for specific performance of 
the said agreement involves possession of 
the said flats. Under~the said agreement as 
well as on the pleadiggs, possession had to 
be and had been delivéred by the defendant 
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to the -plaintiff long before the 


the conveyance and the plaintiff 


be in possession of the said’ flats 
for specific performance of the 
ment as made in prayer (a) of 
in my opinion, is a claim for 

formance simpliciter. 
the usual prayers in such suit. 


Prayers (b) 


execution of 
claims to 
The claim 
said agree- 
the plaint, 
specific per- 


Ali that the 


plaintiff is claiming, by the said prayer is 


execution and registration of the 
upon payment by the plaintiff of 
of the purchase price as provi 
said agreement. No question 
is involved in the said claim. 


conveyance 
the balance 
ed in the 
f possession 


18. So far as prayer (d) is concerned the 
same as couched does not involye any ques- 


tion of possession of the said 
prayer is merely restraining the 


its servants, agents and assigns from 


mitting any breach of the said 


flats. The 

defendant, 
com- 
agreement. 


Whether such prayer is maintainable or not 


is to be decided at the trial. 


19. The prayer for cancellation of the 


letter dated 14/18th March, 19 
not involve any question of 


80 also does 


possession, 


and (c) are 


Thus the suit so far as the specific perform- 
ance of the said agreement is concerned is 
maintainable in and entertainable by this 
Court and the decisions cited by; Mr. Ghosh, 
in my opinion, support such | conclusion. 
As already noted in the suit the plaintif 
has joined several distinct and separate 
causes of action and even if it might trans- 
pire at the trial of the suit that! the reliefs 
claimed in respect of some of the causes of 
action were not miaintainable,} the leave 
under Cl, 12 of the Letters Patent could not 
be revoked on that ground. The defendant 
in this application hag in reality taken a 
point of demurrer in asking for revocation 
of the leave under Cl. 12 of the Letters 
Patent, if not with regard to the whole suit, 
at least with regard to some of|the prayers 
in the suit. ip $ 
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20. As I have already held, that the 
claim for specific performance of the said 
agreement being maintainable in and enter- 
tainable by this Court, the plaintiff could 
not therefore be mnon-suited in this suit. 
Respectfully following the decisions in 
Manicklal Memani v. Shiva Jute Bailing 
Ltd. (1948-52 Cal WN _ 389) (supra) and 
Ajit K. Saha v. Nagendra N. Saha (AIR 1960 
Cal 484) (supra) I hold that part of the 
plaint herein could not therefore be rejected 
by revoking the leave under Cl. 12 of the 





‘Letters Patent in respect of such part only. 


In Sm. Khatun Bibi v. Lilabati Dassi (AIR 


1949 Cal 128), S. R. Das, J. (as his Lord- 
ship then was) noted the historical back- 
ground of the Civil Procedure Code from 


1859 to 1908 vis-a-vis the Letters Patent of 
this Court and in particular Cl. 12 thereof. 
His Lordship noted the change made in the 
Civil Procedure Code from Section 5 of the 
1859 Code to S. 16 of the Codes of 1877, 
1882 and 1908 and the purposes of such 
change and observed at p. 137 of the re- 
port: 

“To read all these changes into Clause 12, 
Letters Patent is to ignore the historical 
background and the express provision that 
the new section (Section 16 of the Code of 
Civil Procedure, 1908) should not apply te 
this Court. The jurisdiction of the Supreme 
Court in suits ‘concerning’ land was not 
confined to the city of Calcutta whereas the 
jurisdiction of Mofusil Courts in suits ‘re- 
specting’ or ‘relating tọ land was circum- 
scribed by their territorial limits. This diş- 
tinction, in my view, makes it impossible to 
apply the same method of construction and 
giving the same meaning to the expression 
‘suit for land’ appearing in Section 5 of the 
Code of 1859 and that appearing in Cl. 12 
or to read the amended Section 16 of the 
Code of 1877 or 1882 or 1908 into CL 12, 
Letters Patent. In my humble opinion, the 
historical method of construction errs in 
not taking into consideration the basic his- 
torical difference in the jursdiction of the 
Supreme Court andthe Mofussil Courts and 
goes counter to the express provision mak- 
ing S. 16 inapplicable to this Court. There 
was nothing to prevent the Legislature to 
make it applicable to this Court.” 

21. I respectfully agree with the above 
observations, In that view of the matter the 
two decisions one of this Court in Sudamidh 
Coal Co. Ltd. v. Empire Coal Co. Ltd. 
(AIR 1916 Cal 557) (supra) and the other 
of the Allahabad High Court in Om Prakash 
v. Anar Singh (AIR 1973 All 555) (supra) 
would have no application to this Case. 
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. 22. For all the above reasons there will 
be no order on this application. Costs cost 
in the: suit. 

Order accordingly. 
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SALIL KUMAR ROY CHOWDHURY, J. 

In Re: Bharat Tea Co. Ltd. and others, 
Debtors v. Ex parte: Kundanlal Sahani, 
Creditor (Applicant). 

Insolvency Case No. 6 of 1966, D/- 
1980. 

Presidency Towns Insolvency Act (3 of 
1909), S. 24 (3) and (4) Schedule of 
affairs —- Default in filing, by debtor declar- 
ed insolvent — No action by creditor and 
official assignee under S. 24 (3) and (4) 
within reasonable time Application by 
creditor for a direction to debtor to file 
Schedule after 12 years from order declar- 
ing insolvent Barred by limitation 
Negligence by official assignee, deprecated. 
AIR 1977 SC 282, Foll. (Paras 10, 11, 13) 
Cases Referred: Chronological Paras 
AIR 1977 SC 282 10 

Dinen Dasgupta, for Petitioner (Creditor); 
Partha Bose, for Official Assignee; Jayanta 
Mitra, for Respondent. 

ORDER :— This is an application by a 
creditor for condonation of delay and re- 
cording the death of one of the judgment- 
debtors Kishenlal Sahani and for an order 
directing the other debtor to file the sche- 
dule of affairs with the Official Assignee 
forthwith and the Official Assignee be di- 
rected to sell the premises No. 67/7, Main 
Rohtak Road also known as New Rohtak 


6-5- 


— 


Road, Karolbag, New Delhi and for other 
consequential reliefs. 
2. It appears that in August, 1963 the 


petitioner as a creditor instituted a suit be- 
ing Suit No, 1364 of 1963 under O. XXXVII 
of the Code of Civil Procedure for the re- 
covery of Rs. 30,058.06 and for interest, 
teceiver, injunction and cost. The said suit 
was based on 6 hundis drawn by the firm 
of Bharat Tea Co. by Kishenlal Sabani 
alias Krishanlal Sahani in favour of the 
said creditor and the said hundis were ac- 
cepted by the said Kishenlal Sahani. On 
24th Jan., 1964, this Court passed the decree 
for Rs. 30,058.06 with interest on the prin- 
cipal sum at the rate of 6% per annum from 
Ist Aug., 1963 till realisation and cost in 
favour of the creditor. Thereafter the cre- 
ditor got the cost taxed by the taxing officer 
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of this Court at Rs. 2,250.39 making the 
total debt due to the creditor by the part- 
ners of the said firm at Rs, 30,508.45 (or 
Rs. 32,308.45 2). C 

3. Thereafter on the 2nd March, ‘1966 
the petitioner as a creditor filed an applica- 
tion in this Court praying, inter alia, for 
adjudication of the said Bharat Tea Company 
and its said partners, being the debtors after 
the presentation of the said insolvency peti- 
tion. 

4. The petitioner’s attorney Mr. B. R. 
Lodge took out a notice of motion dated 
3rd March, 1966 for an order that the offi-” 
cial assignee be appointed an interim re- 
ceiver over premises No. 67/7, Main Roh- 
tak Road, and interim order of receiver and 
other consequential reliefs, On the 3rd of 
March, 1966 an interim receiver was ap- 
pointed by this Court and the official as-- 
signee was the receiver who was directed to 
act on a signed copy of the minute, [It is 
alleged that the official assignee as an interim 
receiver has already taken possession of the © 
said property being premises No. 67/7, 
Main Rohtak Road. The said order dated 
3rd March, 1966 appointing the official as- 
signee as the interim receiver has been fol- 
lowed by an order of adjudication by  this:. 
Court dated 21st June, 1966. It appears 
from the said order, which is a consent 
order, that the debtors agreed to pay the 
creditor by instalment of Rs. 3,000/- within 
a week and, thereafter Rs. 3,000/- per month 
beginning from the month of July, 1966 
within the last date of each month and all 
payments were agreed to be made by the 
debtors to the solicitor for the petitioner 
Mr. B. R. Lodge. It was also provided in 
the consent order that if the debtors make 
a default in paying the money which is to. 
be paid in this week or make two consecu- : 
tive defaults in payment of the sum of 
Rs. 3,000/- per month from July, 1966, an. 
order in terms of prayer (a) of the notice. 
of motion should be. deemed to have been- 
made on the date of such default and, in 
that event, the debtor will be liable to costs 
of this application in terms of prayer (c) of 
the notice of motion. The official assignee 
who has been appointed an interim receiver 
of some properties belonging to the debtor 
shall continue as such until the debt is paid 
off. The official assignee shall be entitled 
to his commission under R. 13 of the Ac- 
count Rules at 1% of the valuation of the 
properties for Rs. 55,000/-. If the debtors. 
do not pay the commission to the. official. 
assignee the petitioner must pay the same ‘to: 
the official assignee and the sum .so paid: 
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- shall be. added to the amount of, the debt 
which the debtors are liable to pay and the 
same shall be paid by them by instalments. 
The official assignee shall hand 
Possession to. the debtors after the debtors 





succeed in paying off Paine the debt. 
Liberty to apply. f . 
S5. This order is ‘set out in ‘para 14 of 
the petition. ' - 
5A. 


. an appeal from the said consent order dated 


2ist June, 1966 and also made applica- 
tion for stay of the said order. (The said 
application and the appeal were ‘dismissed. 


In the meantime one Sitaram Jhunjhunwala, 
the landlord of the premises No, |17, Ezra 
Street, Calcutta, made an application and 
an order was made on the 19th Nov., 1968 
by this Court where it. was ‘ordered that 
upon the insolvent filing the schedule of af- 
fairs within a week from date peremptorily, 
the application pursuant to the said miaster’s 
summons will stand adjourned till 10th Dec. 
next. In default whereof, 
shall appear in the list for hearing on the 
expiry of 10 days from the date hereof. 


6. It was further ordered: that) in the 
meantime the said official assignee| will be 
at liberty to sell the remaining articles lying 
in the room in his possession -at |premises 
No. 17, Ezra Street, Calcutta, by| private 
treaty upon notice to the said insolyent. It 


was ordered that the said official assignee to . 


act. under that order and the copy} of the 
minutes’ of that order signed by an officer of 
this. Court. It appears that pursuant to the 
said order, the official assignee sold |the said 
articles lying at the said premises |No. 17, 
Ezra Street, Calcutta in the year 1968. The 
petitioner thereafter stated various grounds 
of illness of his brother, wife and death of 
another brother and he was also very, shock- 
ed and sick and tired for unfortunate 
bereavements inthe family and the petitioner 
was out of Calcutta from time to e from 
the: year 1974 and practically left Icutta 
and stayed at Delhi. It also ap that 
the matter’ was before the Registrar! of In- 
solvency for annulment and -the insolvent 
Kishenlal (Sahani) took time to e the 
schedule of affairs but, after sometime, in 
or about 1974, he died. When no | notice 
was served on the other insolvent debtors 
for filing the schedule of affairs on or about 
3rd March, 1975 the Registrar of Insolvency 
directed: the official assignee to send | notice 
by ‘registered post with acknowledgment due 
to Sitaram Sahani and Ram Sahani and in- 
formed them to file the schedule of affairs 





over the. 


It appears that the naa preferred, 


the application 
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by 8th April, 1975. It-is alleged that the 
notice was duly: served. on Sitaram Sahani 
but it was not served on the other insolvent 
Ram Sahani as he could not be found. The 
Official assignee was directed to send another 
notice to Ram Sahani and the matter Stay- 
ed adjourned from time to time. It is al- 
leged that due to the aforesaid reason, the 
petitioner could not proceed with the matter 
and he is also putting up another ground of 
his ailing sister who died sometime on 6th 
March, 1978. It is alleged that the insol- 
vents have not yet submitted before this 
Court the schedule of affairs verified by the 
affidavit in accordance with the provisions of 
law under Section 24 of the Insolvency Act, 
1909, and the Rules of this Court. There- 
fore, the present application was filed on 
the 21st Sep., 1978 and appeared before 
the Court on the 26th Sep., 1978 and it was 
made returnable on the 20th Nov., 1978. 
Leave was granted to serve the debtors at 
Delhi by registered post. 


7. Mr. Dinen Dasgupta appearing for 
the petitioner submitted that the application 
should be granted as the insolvent debtors 
have not filed the schedule of affairs as re- 
quired under Section 24 of the Presidency 
Towns Insolvency Act and the Rules made 
thereunder. 


8. Mr. Partha Bose appearing for the 
official assignee also supported the said ap- 
plication for extension of time for filing the 
schedule of affairs. 


9, It also appears that an order dated 
18th Nov., 1968 is referred to in para 16 of 
the petition in a form as if the application 
was adjourned for 10 days but it appears 
that the petitioner has deliberately not men- 
tioned the order made by R. M. Dutta, J. 
on the 29th Nov., 1968 i.e. 10, days after 
the said order that the order to file the 
schedule of affairs by: the insolvents, which 
was made on the 19th Nov., 1968, was to 
be carried out. It also appears that the 
same has not yet been carried out till up to 
date and in the meantime one of the insol- 
vents has died as stated before. Now the 
present application is sought to be made by 
the creditor Kundanlal Sahani for filing the 
schedule of affairs by the surviving debtors. 
It also transpires that prior to this applica- 
tion an application for annulment of, ‘the 
adjudication of the insolvents has ` he n 
made by the Official Assignee which is: ‘Still 
pending for misterious reason and it appears 
to me that the present application has been 
made only for the purpose of nullifying the 
said application, if possible. 
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10. After. hearing Mr. Dinen Das Gupta 
for. the petitioner and Mr. Jayanta Mitra 
for. the respondent being the surviving debt- 


or who, has been declared insolvent by the- 


consent order as hereinbefore stated the pre- 
sent application is barred by limitation in 
view of the Supreme Court decision in 
Kerala State Electricity Board, reported in 
AIR 1977 SC 282, as this is an application 
under the Presidency Towns Insolvency Act 
and the default committed by the insolvents 
in filing the said schedule of affairs was 
after the order dated 29th Nov., 1968 which 
is about 12 years back. The right to apply 
accrued immediately after the said orden 
was made or within a reasonable time there- 
after but certainly a right cannot survive for 
12 years, It will be gross injustice and 
abuse of the process of the court to allow 
this application to be moved after such a 
ong time. The creditor seems to be sitting 
on the interim order by which the Official 
Assignee has taken possession of the pro- 
perties of the insolvents but neither the cre- 
ditor came up before this Court earlier nor 
the Official Assignee complied with the pro- 
visions of sub-section (4) of S. 24 in filing 
jthe schedule of affairs which he can do as 
he has the power to do so. 

11. Both the Official Assignee and the 
creditor have failed to comply with the pro- 
visions of sub-sections (3) and (4) of S. 24 
of the Act within a reasonable time from 
the said order dated 29th Nov., 68. There- 
fore, there is no escape from the position, 
that the present application is on the face 
of it barred by limitation and there is no 
sufficient cause why the delay should be 
condoned, This will amount to harassing 
the citizeh of India, who has unfortunately 
been declared insolvent by a consent order 
which appears to have not been carried out 

_ by. any person, who is not diligent should 
be encouraged by the Court to keep the in- 
solvency proceedings pending for an indefi- 


nite period without complying with the pro-- 


visions of the Act and Rules made there- 
under. Therefore, I have no hesitation in 
holding that the application is barred by 
limitation and there is no ground for extend- 
ing the time for making this application. 
The creditor-petitioner has made this appli- 
cation with ulterior motive to stifle the an- 
nulment application made by the official as- 
signee which has been kept pending indefi- 
nitely and thereafter the present application 


has been made, that even about one and. 


half year back being filed on the 26th Sep., 
1978 after. moving it on the 26th Sep., 1978 
(sic): This type of dilatory. tactics and 
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harassment of the insolvency. of a creditor 
and also the inaction on the part of the off- 
cial assignee, who is a statutory officer hav- 
ing statutory duties under the Insolvency 
Act, has failed to comply with the statute 
and as such no indulgence should be shown 
to the petitioner-creditor and also the off- 
cial assignee for their negligence and lack 
of diligence which will be oppressive and 
harassing on the debtors. In that view of 
the matter the application is dismissed with 
costs, - 


12. The annulment application made by 
the official .assignee wil appear in tbe list 
a week hence, 


13. Mr. Partha Bose, who is appearing 
for the official assignee, asked for leave to 
be given to the official assignee to engage a 
lawyer for appearance. But at present prior 
leave has been taken for representation in 
this Court and all sorts of pleas have been 
put forward for the absence of the official 
assignee from the Court and/or obtaining 
the leave of the Court earlier for engaging 


a lawyer. In these circumstances, I am 
unable to grant any such leave. So, the 
matter is unrepresented by the official as- 


signee and some officers of the office seem 
to be instructing Mr. Bose and that appears 
also to be lack of sense of duty on the part 
of the official assignee in discharge of his 
statutory duties under the Presidency Towns 
Insolvency Act in the case like this, It ap- 
pears that the creditors and the official as- 
Sighee are acting together to harass the 
debtor who has been declared insolvent by 
a consent order keeping this proceeding 
pending for an indefinite period and making 
occasional applications for unnecessary costs 
and expenditure to be incurred and harass- 
ment to be caused to such debtors. This 
sort of thing should be strongly deprecated 
and stamped out so that the statutory off- 
cers should discharge their duties according 
to law and not to sleep over the matter and 
thereby making the provisions meaningless 
and nugatory. 

14. Let the matter appear before the 
Registrar- of Insolvency within a week from 
date for disposal and the parties will be at 
liberty to apply according to provisions if 
they are so advised. 

15. Mr. Dinen Dasgupta appearing for 
the petitioner submitted that the application 
should be granted as the insolvent debtors’ 
have not filed the schedule of affairs as re- 
quired under S, 24 of the Presidency Towns 
Insolvency Act and the Rules made there- 
under. ' 
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16. Mr. Partha Bose'appearing for the 
official assignee also supported the said ap- 
plication for extension of time for filing the 
schedule of affairs. 
f Application dismissed. 
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MRS. JYOTIRMOYEE NAG, J. 
Bidhu Bhusan Bhinya, | Petitioner v. 
Ranajit Mondal,- Opposite Party. 
C. R. No, 335 of 1978, D/+ 23-4-1989. 


Transfer of Property Act (4 of 1882), 
S. 108 (c) — Claim of abatement of rent 
on ground of eviction by tiffe | paramount — 
Tenability. 


Against the covenant to pay) rent, eviction 











by title paramount is good defence. To 
constitute a good defence three conditions 
must be fulfilled. The eviction must have 


been from something actually forming part 
of the premises demised; the ee evicting 


must have a good title and the tenant must 


have quitted against his will. (Para 6) 
Where the Government had terminated 
.the lease of the plot of land on which the 


lessor had erected the tenanted premises 
and demolished a portion of the premises, 
the tenant of the premises w entitled to 
claim proportionate abatement of rent. In 
such a case, subsequent acceptance of rent 
by Government for the plot of, land subse- 
quent to demolition did not in any way 
affect the question as to whether ithe Govern- 
ment had the title paramount at the time 
the demolition was carried out) In fact, 
the lease having been determined and action 
taken by demolishing the structures on the 
ground that the lease has been | determined, 
subsequent acceptance of rent by, the Gov- 
ernment does not detract from the posses- 
sion of the Government as determined at 
the time of the demolishing the ‘structure. 
(Para 7) 
Cases Referred: Chronological Paras 
(1977) 1 Cal LJ 41 6 
AIR 1929 Cal 651:33 Cal WN 559 6 
AIR 1916 Cal 63:ILR 43 Cal 534 6 
S. K. Biswas, for Petitioner; Pradip Kr. 
Chakraborty, for Opposite Party. 
ORDER :— This Rule is directed against 
Order No. 54 dated 8-10-80, passed: by the 
learned Munsif, Second’ Court, ) Diamond 
Harbour in Title Suit No. 540 of 1976. ` 
2. The petitioner ig a tenant under the 
opposite party in respect of certain struc- 
tures. constructed by the landlord opposite 
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party on Plots Nos. 375 and 382. These 
plots of land are by the side of Diamond 
Harbour Road, the rent of the premises be- 
ing Rs. 80/- per month, the area of the 
tenanted structures being 30 ft. x 20 ft. The 
Plot No. 375 is the khas land of the Irriga- 
tion Department of the Government of 
West Bengal and it is a way side land. A 
portion of the said premises standing on 
Plot No. 375 and measuring 8ft. x 20 ft. 
was demolished by the Government of West 
Bengal for keeping the space open by the 
road side and as a result of demolition the 
size of the tenanted structures as let out 
initially to the petitioner has been consi- 
derably reduced and the truncated structure 
is now standing on the floor area of 
20 ft. X 20ft. The opposite party landlord 
filed a suit being Title Suit No. 540 of 1976 
in the Second Court of Munsif at Diamond 
Harbour for eviction of the petitioner on 
the ground of default in payment of rent 
and also on the ground of reasonable re- 
quirement. This suit was filed on 21-9-76. ` 
Summons of the suit was served on 19-11- 
76 and thereafter the petitioner filed an ap- 
plication under Ss. 17 (1) and 17 (2) on 
19-11-76. In the application under S. 17 (2) 
the petitioner prayed for abatement of rate - 
of rent on account of reduction in the size 
of the tenanted portion of. the premises. 


The learned Munsif was pleased to reject 
the petitioner’s application under S. 17 (2) 
inter alia, and found that 

(a) The defendant did not break down 
the suit premises or any part of it. The 


State Government has done the work of 
demolition; i 

(b) There is no dispute regarding rela- 
tionship of landlord and tenant between the 
parties with regard to the title of the plain- 
tiff in respect of the suit premises; 

(c) That the work of demolition was done 
by the Public Works Department with the 
help of Police Personnel and others and it 
was done with a view to removing struc- 
tures on the lands which fell within 20 ft. 
on either side of the road; 

(d) As Government accepted rent from 
the plaintiff, Government cannot be treated 
as title paramount at the time of demolition - 
of the suit structures; 

(e) That it is not disputed that the implied 
covenant under S. 108 (c) of the Transfer 
of Property Act protects against lawful acts 
but not tortious interruptions and in case 
of protection of the lessee from title para- 
mount, this covenant is unqualified; 

(f) That the defendant is not entitled to 
any proportionate abatement of rent; that 
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the Government cannot be held to be title 
paramount in the instant case, therefore the 
defendant should pay all arrears of rent at 
the admitted rate of Rs. 80/- per month; 


(g) As the deposit made by the tenant 
defendant cover the entire amount of ar- 
tears with statutory interests thereon, it is 
not, necessary to direct the defendant to 
make any further deposits. 


3. Against the impugned order of the 
learned Munsif the petitioner has come up 
in revision. . 

4. It is submitted on behalf of the peti- 
tioner that the court below acted illegally 
in holding that the petitioner is not entitled 
to get any proportionate abatement of rent 
in the instant case and that the petitioner is 
liable to pay all arrears of rent at the admit- 
ted rate of Rs. 80/- per month. He further 
argued that the court below allegedly beld 
that the State Government could not be 
considered to be title paramount in the in- 
stant case on the erroneous view that the 
State Government had acted wrongfully in 


demolishing a part of the tenanted struc- 
tures. That, further the petitioner is not 
entitled to protection under S. 108 (c) of 


the Transfer of Property Act although it 
was not held that the demolition of the 
structures in the suit premises was tortious 
action. The learned Munsif erred in hold- 
ing that the petitioner is not entitled to 
proportionate abatement of rent on the 
basis of the finding that the State Govern- 
ment is not title paramount and the demo- 
lition by the State Government was not 
done validly. 


5. The main question that needs to be 
decided in this case is whether the State 
Government is title paramount in the facts 
and circumstances of this case and whether 
the Acts of demolition committed by the 
State Government were done in pursuance 
of its right as title paramount. Who is 
‘title paramount’ has been sought to be 
substantiated by reference to the definition 
of ‘title paramount’ in various authorities 
cited by Mr. Biswas appearing for the peti- 
tioner. The ordinary dictionary meaning 
of ‘title paramount’ is ‘Supreme title’, In 
Osborn’s Concise Law Dictionary the defi- 
nition of ‘paramount’ is superior. In Mozley 
& Whiteley’s Law Dictionary ‘paramount’ 
means ‘the Supreme Lord of a fee’. Thus, 
the Queen is Lord paramount of all the 
lands in the Kingdom. Mr. Biswas has re- 
ferred to a passage from General Law of 
Landlord and Tenant by Toa at page 157, 
where it is stated that eviction. by ‘title 
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paramount’ means an eviction due to the 
fact that the lessor had no title to grant. 
The term, ‘paramount title’ is the title 


paramount to the lessot which destroys the 
effect of the grant and with it the correspond- 
ing liability for payment of rent; so that 
mere eviction from, or a deprivation of the 
use and enjoyment of, the demised premises, 
or part of the same whether such eviction 
be lawful or unlawful, is insufficient, where 
the lessor’s title is not affected or called in 
question. i 

6. To constitute a good defence in such 


a case three conditions must be fulfilled. 
The eviction must have beea from some- 


‘thing actually forming part of the premises 


demised (a) the party evicting must have a 
good title (b) superior to that of the lessor 
and that of the lessee (c) and the tenant 
must have quitted against his will. Mr. Bis- 
was has also referred to certain passages 
from Woodfall on “Landlord and Tenant 
(Article 855)’, where the lessee is evicted 
from part of the lands by title paramount, 
he will have to pay a rateable proportion 
for the remainder but if he be evicted from 
the entire lands by his landlord or his as- 
signs, no apportionment, but a suspension of 
the whole rent, takes place. There is no 
suspension, however, if the eviction has fol- 
lowed upon some wrongful act of the lessee, 
such as a forfeiture or recovery of part of 
the lands in an action of waste. Where the 
tenant cannot obtain possession of a part 
of the demised premises, because it is held 
by a person claiming adversely to the 
lessor, no part of the rent can be recovered 
in an action upon the covenant to pay rent. 
Mr. Biswas has referred to S. 108 (c) of 
the Transfer of Property Act. Under this 
section the lessee enjoys the security of an 
unqualified covenant for quiet enjoyment. 
The covenant for quiet enjoyment presup- 
poses possession by the lessee, and there- 
fore, unless he has first obtained possession, 
no action can be maintained upon it. The 
covenant in the unqualified form followed 
in the section covers the case of the supe- 
rior landlord, or other persons claiming by 
title paramount, exercising a power of re- 
entry or otherwise dispossessing the lessee. 
But it does not include a case of distur- 
bance by persons having no lawful title 
or right of entry. Against them the lessee, 
has his proper remedy, and does not require 
a covenant. Nor can he, on account of be- 
ing evicted by such persons, be relieved of 
his liability to pay rent. It is no answer toa 
claim’ for renttosay that the lessee has been’ 
compelled by officials exercising statutory 
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powers to vacate the land, or, that he has 
been dispossessed by other tenants holding 
under the same lessor. It is otherwise if 
the lessee is evicted by the lessor, for -then 
according to the English cases which have 
been followed in India the (obligation to 
pay rent is suspended or discharged alto- 
gether, even though the eviction relates to a 
part of the property only, ess it appears 
that the rent can be apportioned. On the 
other hand, Mr. Banerjee appearing for the 
opposite party has contended that ‘title 
paramount’ is that title against which there 
-is no defence. In this case | according to 
him the petitioner is governed by the Non- 
Agricultural Tenancy Act and jas such Sec- 





tions 7 and 85 of the Act give! protection to` 


the petitioner. Hence it cannot be said that 
the petitioner has no defence | against the 
acts of the so-called ‘title paramount’ and, 
therefore the acts of Government are not 
acts of title paramount. Mr. Banerjee has 
referred to a decision, reported in (1977) 1 
Cal LJ 41, where it has been held that the 
action of the Government in | demolishing 
certain structures should be backed by legal 
sanction and that the Government cannot 
demolish any structure erected on its land 
without taking recourse to law! Further it 
cannot be disputed that if the petitioner be- 
ing in possession may continue in such pos- 
session unless evicted in due course of law. 
In this case, the petitioner had |prima facie 
substantiated his claim to the | property:in 
question and since admittedly he was in 
possession for long span of time he can 
claim legal right to challenge the action of 
the Executive, if it be a high handed exe- 
cutive fiat, for the purpose of |saving the 
disputed property. As there was no legis- 
lative sanction behind the action taken by 
the Government the respondents cannot dis- 
mantle the. petitioner’s structures without 
taking recourse to appropriate Jegal action 
for the purpose. This case has been cited 
by Mr. Banerjee to prove that in, this parti- 
cular case also the acts of Government 
i.e. of the Public Works Department was 
not backed by legal sanction and; therefore, 
the acts committed by Public ae Depart- 





ment are tortious for which there! is remedy 
available to the petitioner in la and as 
such he cannot claim any abatement of 
reit so far as opposite party is concerned. 
Onithe other hand, Mr. Biswas has referred 
tothe case reported in ILR 43 Cal 554 at 
p. 555: (AIR 1916 Cal 63) wherein it has 
- been held that where a tenant is| sued for 
rent, he can set up eviction by title para- 
mount te that of his lessor as an answer 





Bidhu ‘Bhusan v.: Ransjit 


. eviction by title 


AIR 


and if evicted from part of the land can 
claim apportionment of rent but the onus 
is on the lessor to show what is the fair rent. 
of the lands out of which the tenant was ` 
not evicted. It has been found in this case 
that the tenant/petitioner has been deprived 
of a portion of land by the acts of the 
Public Works Department and hence he is 
entitled to apportionment of rent. Mr. Bis- 
was has referred to another case ` reported 
in 33 Cal WN 559:(AIR 1929 Cal 651) in 
order to controvert the argument of Mr. 
Banerjee that the petitioner is barred by 
Section 116 of the Evidence Act from deny- 
ing the relationship of landlord and tenant 
in respect of the suit premises and by tak- 
ing the plea of non-liability to pay on the 
ground that there has been demolition of a 
portion of the suit premises the lessor being 
not entitled to possession in Jaw to that 
portion of the land from which he had been 
dispossessed by the Public Works Depart- 
ment. By doing so the  tenant/petitioner 
was in fact disputing the landlord’s title to 
the same‘on the basis of the principles laid 
down in the said case. Mr. Biswas however 
submits that by claiming abatement of rent, 
the petitioner/tenant is not actually disputing 
the landlord’s title and Section 116 of the 
Evidence Act has no application to such a 
case. Against the covenant to pay rent, 
paramount is a goodi, 
defence which must be established by the 
party who claims it and the bar of S. 116 
of the Evidence Act is not thereby attract- 
ed. To constitute a good defence three 
conditions must be fulfilled. The eviction 
must have been from something actually 
forming part of the premises demised; the 
party evicting must have a good title and 
the tenant must have quitted against his 
will as already observed above. These 
three conditions are satisfied in this case. 


7. The learned Munsif found that the 
land in question was ordered to be demo-: 
lished by the Governor and the demolition 
was not done by the defendant/petitioner as 
alleged by the opposite party. The learned 
Munsif also found the agreement Ext. 1 be- 
tween the plaintiff and the Executive Engi- 
neer, Canals Division on behalf of the Gov- 
ernor of the West Bengal, was for three 
years from ist of May, 1939 to 30th of 
April, 1942. But the plaintiff held over and 
paid rent to the Governor up to the period 
of 1975-76 viz. Ext. 5 and on the basis of 
these documents the learned Munsif found 
that the Government had not terminated 
lease of the plaintiff.. Demolition was car- 
ried-on sometimes in December, 1975 and 
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the rent was paid subsequent to this date. 
The subsequent rent, thereafter, was accept- 
ed after the demolishing was completed, 
does not in any way affect the question as 
to whether the Government had the. title 
paramount at the time the demolition was 
carried out. In fact, the lease having been 
determined and action taken by demolishing 
the structures on the ground that the lease 
has been determined, subsequent acceptance 
of rent by the Government does not detract 
from the possession of the Government as 
determined at the time of the demolishing 
the structure. The learned Munsif, however, 
seemed to think that by virtue of Ext 5 
Government was disentitled to claim as 
title paramount subsequent to Dec., 1975. 


8. I am afraid, I cannot agree with this 
submission. The terms of lease having ex- 
pired and Government had taken action by 
demolishing the structures on the ground 
that the lease was terminated; subsequent 
acceptance of rent does not” detract from 
the position that what the Govt. did at that 
time, that is in December, 1975 was tortious 
and, therefore, the present petitioner could 
not take the plea that the action “taken by 
the Government was done under its auth- 
ority as title paramount. Whether Sec- 
tion 108 (c) of the Transfer of Property 
Act will apply in such a case as a plea by 
the defendant that he was entitled to enjoy 
the suit premises without interruption and 
whether the same is available to the pre- 
sent petitioner in view of the fact that what 
was done by Government was done under 
its authority as title paramount and, there- 
- fore, the petitioner’s claim to get proportio- 
nate abatement of rent on account of force- 
Jable expulsion from the portion of the suit 


premises as alleged is validly available to 
lhim. 
9. In the circumstances, the learned 


Munsif is directed to reconsider the matter 
and after giving an opportunity to the par- 
ties to be heard in the matter make a find- 
ing as to the amount of rent which the peti- 
tioner may claim by way. of proportionate 
abatement in view of the reduction in the 
area of premises occupied by him after the 
demolition of a part in 1975. 


10. In the result, the case records are 
sent back to the learned Munsif for a find- 
ing as to the amount of reduction in rent 
that may be available to the defendant/ 
fenant as directed above. 

11, The Rule is, accordingly, made .abso- 
jute. ; 


Sanchaita Investments v. State of W. B.. 
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12. Let the records go down as early. as 


possinle, 


Order accordingly, 
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T. K. BASU, J, 
Sanchaita Investments and others, Peti- 


‘tioners v. State of West Bengal and others, 


Respondents. 
Matter No. 2829 of 1980, D/- 5-3-1981. 


(A) Prize Chits and Money Circulation | 
Schemes (Banning) Act (43 of 1978), ‘Ss. 2 
(c), 13 — Money circulation scheme — 
Definition of — Does net include simple 
loan transaction. (W. B. Prize Chits and 
Money Circulation Schemes (Banning) 
(West Bengal) Rules (1979), R. 4 (1) and 
Schedule First). 

Where a firm carried on the activity of 
receiving deposits from various indivi- 
duals and after expiry of the stipulated 
period used to return the principal 
amount along with interest at the fixed 
rate, the activity amounting to simple loan 
transaction and did not amount to a 
“scheme” within the meaning of S. 2 (c). 
Reading the expression “scheme” as oc- ' 
curring in S. 2 (c) together with the par- 
ticulars contained in the Statutory Form, 
it cannot be deemed to refer to a simple 
bilateral transaction between a depositor 
and a firm whereby a certain sum is de- 
posited which is ultimately returned with 
a certain amount of interest over a period 
of time. (Paras 49, 54, 71) 

S. 2 (c) which defines “Money Cir- 
culation Scheme” contains four limbs :— 

(a) Any Scheme for the making of quick 
or easy money. 

(b) Any Scheme for the receipt of any 
money or valuable thing as the considera- 
tion for a promise to pay money. 

(c) On any event or contingency rela- 
tive or applicable to the enrolment of 
members into the scheme. 

(d) Whether or not such money or 
thing is derived from the entrance money 
of the members of such scheme or 
periodical subscriptions, 


Limb (a) relates to a scheme for the 
making of quick or easy money whereas 
limb (b) relates to a scheme for the 
receipt of any money or valuable thing as 
the consideration for a promise to pay 
money. Limb (c) refers to the modus 
operandi of a scheme mentioned in (a) and 
(b). In other words limb (c) qualifies both 
(a) and (b). Similarly, limb (d) is only 
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.Teferable to the source of the fund for 
the purpose of scheme mentioned in (a) 
and (b). As is clear, limb (a) refers to 
two different sources of funds viz., either 
the entrance money of the | members of 
the scheme or a periodical subscription. 
It would necessarily follow|that both (c) 
and (d) must qualify both bs (a) and 
(b). In other words. it would be either (a) 
+ (c) + (d) or (b) + (c) + |(d). Limbs (a) 
and (b) are alternatives or disjunctive. It 
cannot, however, be said that limb (d) can 
only be read as relating to limb (b). 
(Paras 50, 51) 
(B) Prize Chits and Money Circulation 
Schemes (Banning) Act (43 of! 1978), S. 2 (c) 
— Prize chit — Definition of — Scope — 
Fixed deposit with firm — Payment of 
interest at more than stipulated rate to 
depositors — No element of chance event 
exists — Does not amount to gift — Sec- 
tion 2 (c) not attracted. (Contract Act 
(1872), S. 25 Expln. 1; Words|and Phrases 
— (1) Prize, (2) Gift). 
Clause (ii) of S. 2 (e) contains the resi- 
duary provision and contemplates pay- 
ment to those who are not lucky enough 
to get the “prize” or “gifts? which are 
contemplated in Cl. (i) of sub+section 2 (e) 
of the Act. Further the receipt of the 
prize or gifts mentioned in (i) are entirely 
dependent on a chance event liz. the lot 
ar draw or some similar contrivance. 
\ (Para 68) 
Thus where a firm pays interest to its 
depositors at the rate of 36 ner cent per 
annum though the loan certificate shows 
the rate of interest to be 12% only the 
payment of the excess 24 per cent per 
annum by the firm to its depositors, as- 
suming that such payment is made and is 
made in tash, cannot be called “gift” 
within the meaning of S. 2 (e) because it 
is a regular and certain payment and is 
not dependent of any chance | event. It 
would necessarily follow that the business 
undertaken by the firm cannot come 
within the meaning of “prize chit” as de- 
fined in S. 2 (e) of the Act. 
(Paras /|68, 70, 71) 
The payment of the so-called excess 24 
. per cent cannot be said to be a “gift” 
which must necessarily be wi hout con- 
sideration. The deposit or the investment 
by the depositor is equally a |considera- 
tion for the payment of 12 per cent in- 
. terest as also for the excess payment of 
24 per cent, if any. AIR 1981 SC 504, ReL 
on. (Para 69) 
(C) Criminal P. C. (2 of 1974), Ss. 165, 
173 — Search and seizure — Recording of 
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reasons is mandatory precondition — Re- 
cording of reasons in case diary — Does 


not amount to due compliance as accused 
cannot claim to have copy of its extract 
— Accused held entitled to return of 
documents and monies seized. 

(Paras 134, 135, 136) 
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R. C. Deb. for Petitioner, Somnath 
Chatterjee, (for No. 1) and Narnarayan 


Gooptu, (for Nos. 2, 3 & 4), for Respon- 
dents. . 

ORDER :— The petitioner No. lis a 
firm duly registered under the Indian 
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Partnership Act carrying on business as 
financiers and investors and has its prin- 
cipal office and/or place of business at 
Nos. 5 and 6, Fancy Lane, Calcutta. 


2. The petitioners Nos. 2 and 3 are 
partners along with one Swapan Kumar 
Guha of the petitioner No. 1 firm and are 
citizens of India. 

3. In its business of financiers and in- 
vestors, the petitioner firm accepts loans 
and/or deposits from all kinds of persons 
for different periods repayable with in- 
terest at the rate of 12 per cent per 
annum. 

4, Under the terms of the deposit, the 
depositors have the right to withdraw the 
sum deposited with the firm at any time 
before the expiry of the original period of 
deposit. In the case, however, of such 
premature withdrawal, the depositor 
. loses interest of 1% and is paid interest 
at the rate of 11% per annum. All such 
deposits as are made by depositors and 
accepted by the firm are repaid by the 
firm with stipulated interest upon the 
expiry of the original period of deposit. 
There are other terms ‘of the loan agree- 
ment which are not material for our pur- 
poses. According to the petition, in the 
context of the petitioner’s. business. the 
terms ‘deposit’ and ‘depositor’ are terms of 
convenience, the real nature of the 
transaction being the obtaining of loans 
- by the firm for its aforesaid business from 
the public and repayment thereof with 
interest. 

5. Under the terms and conditions of 
the deposit contractually binding the 
firm and its depositors, the petitioner 
firm has the liberty to repay the amount 
with full interest at any time before the 
expiry of the original period of de- 
posit. In the event of such repayment 
by the firm, the firm is not required under 
the terms and conditions aforesaid, to 
give any reason. 

6. In the year 1978. the Indian Par- 
liament passed an Act called the Prize 
Chits and Money Circulation Schemes 
-(Banning) Act, 1978 (hereinafter referred 
to as the Act). The Act received the as- 
sent of the President on the 12th Decem- 
ber, 1978. 

7. Section 2 of the Act contains the 
usual definition clause and, in so far as is 
material for our purpose, may be set out 
below: 

Section 2 (a) defines “conventional chit” 
as follows: 

2 (a) ‘conventional chit’ means a trans- 
action whether caled chit, 
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kuri or by any other name by or under 
which a person responsible for 
the conduct of the chit enters inte 22. 
agreement with a specified number of 
persons that every one of them shall sub- 
scribe a certain sum of money ‘or certain 
quantity of grain instead) by way ot 
periodical instalments for a Jefinite period 
and that each such subscriber shall, in his 


-turn, as determined by lot or by auction 


or by tender or in such other manner as 
may be provided for in the chit agree- 
ment, be entitled to a prize amount, 
Explanation — In this clause ‘prize 
amount’ shall mean the amount, by what- 


-ever name called, arrived at by deduci- 


ing from out of the total. amount paid or 
payable at each instalment by all the sub- 
scribers, 

(i) the commission charged as service 
charges as a promoter of a foreman or an 
agent; and 

(ii) any sum which a subscriber agrees 
to forego, from out of the total subscrip- 
tions of each instalment, in consideration 
of the balance being paid to him; ~ 


(c) ‘money circulation scheme’ means 
any scheme, by whatever name called, 
for the making of quick or easy money, or 
for the receipt of any money or valuable 
thing as the consideration for a promise 
to pay money, on any event or contin- 
gency relative or applicable to the enrol- 
ment of members into the scheme, whe- 
ther or not such money or thing is derived 
from the entrance money of the members 
of such scheme or periodicai subscrip- 
tions; 


(e) ‘prize chit’ includes any transac- 
tion or arrangement by whatever name 
called under which a person collects whe- 
ther as a promoter, foreman, agent 
or in any other capacity, monies in one 
lump sum or in instalments by way of 
contributions or subscriptions or by sale 
of units, certificates or other instruments 
or in any other manner or as membership 
fees or admission fees or serivce charges 
to or in respect of any savings, mutual 
benefit, thrift, or any other scheme or 
arrangement by whatever name called, 
and utilises the monies so collected or 
any part thereof or the income accruing 
from investment or other use of such 
monies for all or any of the following 
purposes, namely; 

(i) giving or awarding periodically or 
otherwise to a specified number oi sub- 
scribers as determined by lot, draw or in 
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any other manner, prizes or 
or in kind, whether or not 
of the prize or gift is under, a liability to 
‘make any further payment |in respect of 
such scheme or arrangement; 

(ii) refunding to the subscribers or such 
of them as have not won any, prize or gift, 
the whole or part of the (subscriptions, 


gifts-in cash 


the recipient 








contributions or other monies collected, 
with or without any bouns, premium, in- 
terest or other advantage b whatever 


name called on the r gn of tha 
scheme or arrangement, or on or after the 
expiry of the period stipulated therein, 
but does not include a conventional; 
8 Section 3 is really the banning sec- 
tion and runs as follows: 
“No person shall promote 
any prize chit or money 
scheme, or enrol as a member to any such 
chit or scheme, or participate|in it other- 
wise, or receive or remit any money in 
pursuance of such chit or scheme.” 
Section 4 contains the penalty for con- 
travention of Section 3 of the Act and 
makes it punishable with imprisonment 
which may extend to three years, or with 
fine which may extend to five thousand 
rupees, or with both. 
9. Section 7 of the Act confers the 
power on any police officer not below the 
rank of an Officer-in-Charge of a Police 
Station, to enter any. premises! subject to 
certain conditions. It also empgwers such 
police officer to search the 
and persons whom he may find therein, 
it confers further powers to itake into 
custody such persons as are bee ac or 
against whom a complaint has been made 
or credible information has been receiv- 
ed or a reasonable suspicion lexists of 
their having been concerned with the use 
of the said premises for purposes connect- 
ed with the transactions prohibited by the 
Act. There is further power to seize all 
things found at the said premises on 
similar grounds, 
.10. Section 7 (2) of the Act empowers 
any officer authorised by the State Gov- 
ernment, which is the implementing au- 
thority under the Act, to enter |into and 
search any premises, examine any person, 
or order production of documents, books 
or any other literature found in| the said 
premises. 
11. Sub-section (3) of Section |7 of the 
Act is very material for our purpose and 
is set out hereinbelow: 
“All seraches under this section shall 
.be made in accordance with the ptovisions 
-of the Code of Criminal Procedure, 1973.” 


or conduct 
circulation 
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12. These are the material provisions 
of the Act for our purposes. 

13. Turning to the facts, according to 
the petition, all of a sudden on Saturday, 
the 13th December, 1980 between 12 and 
12-30 noon the respondent No. 4 along 
with 5 or 6 other persons and/or officers 
unknown to the petitioners Nos. 2 and 3 
came to the said office premises of the 
firm. The petitioner No. 2 was present at 
the office at that time. The number of 
persons, who came with the respondent 
No. 4 augmented from time to time until 
it rose about 15 or 16 persons. The re- 
spondent No. 4, in spite of requests. failed 
to produce any search warrant but went 
on indiscriminately searching the pre- 
mises of the office and seized all books, 
papers and documents including the books 
of accounts of the firm for the current 
year. The respondent No. 4 also seized a 
sum of Rs. 42,16,930/- lying in the office. 
The petitioner Nos. 2 and 3 were arrested 
and thereafter enlarged on bail, 


14. Similar indiscriminate search was 
made at the residential premises of 
Swapan Kumar Guha the other partner 
who was then out of Calcutta on the 13th 
December 1980. 


15. From the residence of petitioner 
No. 2 a sum of Rs. 9,95,000/- belonging to 
the petitioner firm was seized. 


16. On or about 15th December, 1980 
the petitioners applied for and obtained 
a copy of the First Information Report’ 
through the Court of the Chief Metropoli- 
tan Magistrate, Calcutta. The first In-. 
formation Report is very material for the 
purpose of the arguments in the present 
case and is set out in full hereinbelow: 

13-12-1980 
To i - 
The Deputy Superintendent of Police, 
Bureau of Investigation, 
10, Madan Street, 
Calcutta 72. 
Sir, 

On a secret information that “Sanchaita 
Investments of 5-6, Fancy Lane, Calcutta, 
is carrying on business of promoting and/ 
or conducting prize chit and/or money 
circulation scheme enrolling members of 
such chit and/or scheme, praticipating ın 
those, and/or receiving and remitting 
monies in pursuance of such chits and/or 
schemes in violation of the provisions of 
the Prize Chits and Money Circulation 
-Schemes (Banning) Act 1978, inquiry was 
held secretly to verify correctness of 


1981: - 


otherwise -of the aforesaid secret informa- 
tion. Enquiry reveals that the said 
chaita Investments’. is a partnership- firm, 
partners being Shri -Bihari Prasad 
Murarka, Sri Sambhu Mukherjee and Shri 
Swapan Kumar Guha and that it was 
floated in or around 1975. Enquiry further _ 
reveals that the said firm had been offer- 
ing fabulous ‘interest @48% per annum to 
its members until very recently. The rate 
of interest has of late been reduced _ to 
36% per annum. Such high rates of in- 
terest were .and are being paid even 
though the loan certificate-receipts show 
the rate of interest to be 12% only. Thus, 
the amount in excess. of 12% so paid 
clearly shows that the ‘Money Circulation 
Scheme’ is being promoted and conducted 
for the making of qucik .and/or easy 
money, prizes and/or gifts in cash were 
and are also awarded to agents, 
moters and members too. 


In view of the above, Sarbasree Bihart 
Prasad Murarka, Sambhu Mukherjee and 
Swapan Kumar Guha appear to have 
been carrying on business in the trade 
name of ‘Sanchaita Investments’ in prize 
chits and money circulation scheme in 
violation of Section 3 of the Prize Chits 
and Money Circulation Scheme (Banning) 
Act 1978 are therefore, punishable 
under Section 4 of the said Act. Necessary 
action. may therefore, be kindly taken 
against the aforesaid offenders along with 


omer accomplice as provided in the law. - 


Yours faithfully, 
. sd. legible, 13-12-80 
Commercial Tax Officer, Bureau 

ake oF of Investigation.” 
17. It.is this First Information Report 
and the irivestigation started on the basis 


thereof that are challenged before me in _ 


the present application. 


18. Before I. come to the various legal 
controversies that have been raised before 
me, it would be necessary to set. out some 
more facts which were-..adverted to at 
different times by different parties. In 
Paragraph 21. of the, petition it is stated 
that after the promulgation of the Act the 
respondent State -of West Bengal after a 
scrutiny of all relevant materials made a 
list of all persons, firms or institutions or 
concerns or. companies ‚whose business 
came within the mischief of the Act and 
published the same through. the medium 
of newspapers. Annexure “D” to the peti- 
tión contains such a list published by 


the respondent No.’ 1 which was advertis- 
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_ed in the Statesman, Calcutta Edition on 
the 25th September, 1980. From the list 
‘it appears that no less than 113 companies 
firms or institutions were included there- 
: in. The significant fact that was frequent- 
ly referred to by the learned advocates 
for the petitioners is that the name of the 
petitioner No. 1 does not figure in the said 
list. I asked the learned advocate appear- 
ing for the respondents as to whether the 
name of the petitioner No. 1 has been 
published in any subsequent list. Accord- 
ing to the learned lawyers for the re- 
Spondents, there has been no such pub- 
‘lication. A photo copy of the advertise- 
ment mentioned above as published in 
the Statesman was tendered by con- 
sent of parties and made part of the re- 
cords of this case. The opening words are 
.as follows: . T . 
“The Deputy Secretary Finance De- 
‘partment and Ex-Officio Additional 
Director, Small Savings, Government of 
West Bengal, who is the Authorised 
Officer, issued notices under the Prize 
‘Chits and Money Circulation Scheme 
(Banning) Act, 1978 and rules made there- 
under to the following companies/organi- 
sations: to submit plans for winding up 
Prize Chits/Money Circulation Schemes 
conducted. by them. in this State.” 
The second paragraph of ‘the advertise- 
-ment is also worth noting and is as fol- 
lows: 


“In pursuance of the notice, a few of 
‘the Companies mentioned above have sub- 
mitted their Scheme for winding up. At- 
tention of the defaulting Companies is 
drawn to the penal provisions of the Prize. 
Chits and Money Circulation (Banning) 
Act, 1975. oe fe 


This is, hee not a notice to those 
who are covered by any order of Court.” 

19. I may record that on behalf of the 
Reserve Bank of India the “respondent 
No. 5 herein an affidavit was originally 
filed on the 12th January, 1981 by Rani 
_Annaji Rao, in Paragraph 7 whereof it 
was stated that the Reserve Bank of India 
forwarded to the State of West Bengal a 
list of 109 concerns which were Hmited 
companies and which were covered by 
ithe Reserve Bank of India’s direction to 
miscellaneous Non-Banking Companies 
Conducting Prize Chits. On the 22nd Janu- 
ary, -1981 ‘the same deponent has filed -a 
further affidavit elaborating the circum- 
stances in which the list was sent by the 
Reserve Bank of India and “enclosing both 
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the list and the relevant correspondence 
in that behalf. I do not propose to elabo- 
rate this factual aspect because it will 
have little bearing on the legal position, 

20. It appears from the pétition and 
its Annexures that a question was asked 
in the Rajya Sabha with regard to the 
financial activities of the petitioner No. 1. 
The answer of Mr. R. Venkataraman, the 
Finance Minister of Government of India 
is set out Annexure “D” to the petition 
and the relevant portion may jbe set out 
hereinbelow : 

“Presumably, Hon’ble member has in 
mind ‘Sanchaita Investments’ with present 
address at 5 & 6, Fancy Lane; Calcutta 1. 
This firm is reported to have|been estab- 
lished in 1975 and is having/3 partners 
viz. Shri S. K. Guha, B. L. Murarka and 
S. P. Mukherjee. As this firm is an un- 
incorporated body, Reserve Bank have no 
statutory control over this firm and 
Reserve Bank’s aforesaid directions are 
not applicable to it. The Res 
no direct information regarding this firm. 
However, complaints had |been made 
against this firm alleging that this organi- 
sation was offering rates of interest much 
higher than 12% indicated in the loan cer- 
tificate receipts issued by it and it was 
involved in financing high risk invest- 
ments/film industry and sm uggling. The 
allegations were enquired ‘pt by the 
West Bengal State Authorities who came 
to the conclusion that the 
money at the usual rates of interest rang- 
ing from 15% to 18% to film|industry and 
others but financing of smugglers could 
not be substantiated.” 
_ 21. In the original affidayit-in-opposi- 
tion filed on behalf of the Reserve Bank 
of India quite a number of documents had 
been annexed. At . Paragraph 3 of the 
affidavit it is stated that at the time of 
the hearing of the application before me 
as also in the Court of Apepal where this 
matter went up from the interim order 
which I had passed, repeated submissions 
were made on behalf of e petitioner 
that the Reserve Bank of, India should 
bring such ‘facts to the notice of the Court 
as are within its knowledge. According to 
that paragraph, a similar view was ex- 
pressed by me at the time of the hearing 
of the application for interim order. As 
such the Bank has been advised to bring 
all the facts to the notice pf the Court. 
From the affidavit as also the Annexures 
it appears that one Shri, Rudolph L. 
Rodrigues a member of Parliament wrote 
a letter to Shri Chowdhury |Charan Singh, 
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the then Deputy Prime Minister of India 


alleging that the Sanchaita Investments, . 


the petitioner No. 1 was allegedly doing 
business of parallel banking in black 
money. A copy of that letter was forward- 
ed to the Department of Non-Banking 
Companies, Reserve Bank of India. In 
reply to that letter the Reserve Bank 
pointed out its inability to carry out any 
investigation as to the fact of the peti- 
tioner firm in the absence of any statu- 
tory authority. It may be mentioned at 
this stage that under the relevant statu- 
tory provisions the Reserve Bank has the 
power to issue directions to all Com- 
panies.and only to firms which have a 
capital of more than Rs. 1,00,000/-. Ad- 
mittedly, the capital 
No. 1 is Rs. 7,000/-. 


22, On the 30th September, 1980 a 
letter was addressed from the Deputy 
Secretary, Finance Department, Govern- 
ment of West Bengal- to the Chief Officer, 
Department of Non-Banking Companies 
Reserve Bank of India which is as fol- 
lows: 

“Sir, 

I am directed to state that a question 
bas arisen whether the business carried 
by Sanchaita Investments, 5 & 6, Fancy 
Lane, Calcutta 1 come within the purview 
of the Prize Chits & Money Circulation 
Schemes (Banning) Act, 1978. A copy ofa 
receipt issued by the concern is endorsed. 
It will appear therefrom terms and condi- 
tions under which deposits are accepted. 

I have been directed to request you to 
kindly examine the matter and let us 
know as quick as possible if the business 
of the above concern come within the 
purview of the Act. In case the business 
does not come within the purview of the 
Act, it may kindly be intimated under 
provisions of which Act conduct of such 
business is regulated and what are the 
regulatory provisions of the Act,” 


23. On the ist October, 1980 Mr. Ashok 
Mitra, the Finance Minister of the re- 
spondent No. 1 addressed a letter to Mr. 
Venkataraman, the Finance ‘Minister, 
Government of India to the following 
effect. 

“Dear Shri Venkataraman, 

In the context of the action bene” taken 
by the Government of West Bengal under 
the Prize Chits and Money Circulation 
Schemes (Banning) Act, 1978, a question 
has arisen whether an organisation called 
‘Sanchaita Investments’ with the address 
at 5 & 6, Fancy Lane, Calcutta 1 come 


of the petitioner ` 
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within the purview of the above Act. A 
reference in the matter has been made by 
our authorised officer under the above 
Act to the Chief Officer, Department of 
Non-Banking Companies, -Reserve Bank 
of India, Calcutta today. I.am enclosing 
a copy of an advertisement published by 
the above organisation in the local news- 
papers as also a copy of a loan certificate 
receipt issued by the said organisation. I 
may mention that the authorised officer 
has issued notice under the above Act to 
a ‘Sanchaita Savings Schemes (P) Ltd.’ 
which is to be distinguished from ‘San- 
chaita Investments”. It appears that the 
organisation called ‘Sanchaita Invest- 
ments’ is receiving large amount of 
monies from the public ostensibly as 
loans, and in lieu they are issuing loan 
certificates receipts. While we have no 
documentary eivdence, the news is strong- 
ly circulating in the market that the 
organisation is in fact offering rates of 
interest as high as 30 to 40 per cent even 
though the loan certificate receipts in- 
dicate a rate of interest of 12 per cent 
only. There seems reasonable grounds for 
suspicion investments which only can 
enable them to pay such rates of interest. 
Since the security of monies deposited by. 
the public is involved, we would suggest 
that thorough enquiry of this organisation 
particularly for finding out whether they 
are infringing provisions of any relevant 
statute. It is, I feel, necessary to conduct 
such an investigation on an urgent basis 
since large amounts of public monies are 
reported to be kept with this organisation 
which does not seem as yet to have been 
subjected to any regulatory control We 
are meanwhile awaiting a reply to our 
reference (copy enclosed) to the Reserve 
Bank Money Circulation Scheme (Ban- 
ning) Act, 1978 to this organisation. 


With regards, 


Yours sincerely, 
(Ashok Mitra) 

24. From the copy annexed to the affi- 
davit of Rao it appears that a copy of that 
letter dated 1st October, 1980 was handed 
over to the Deputy Governor of Reserve 
Bank of India Dr. K. S. Krishnaswamy at 
Calcutta. ; 

25. On the 22nd October, 1980 Dr. 
Krishnaswamy sent a reply to Mr. Ashok 
Mitra with reference to that letter which 
is in the following terms: 


"You might recall that durmg my 
recent visit to Calcutta, you had sent me 


a copy of your D. O. Letter dated Octo-: 
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ber 1, 1980 to Shri Venkataraman. Union 


-Minister for Finance as also.of a letter 


dated September 30, 1980 addressed to 
our Chief Officer, DNBC, Calcutta, in con- 
nection with the above firm. I have had 
the position examined-by our Legal De- 
partment. According to them (Vide ex- 
tract of the note dated 17th October, 
1980 enclosed for your confidential in- 
formation). the acceptance of loans simpli- 
citer by the firm by issue of receipts (as 
per the specimen received by us from our 
Calcutta Office) without floating any 
scheme or arrangement would “not ordi- 
narily be covered by the definition of 
“Prize Chit” and hit by the provisions of 
the Prize Chits and Money Circulation 
Scheme (Banning) Act, 1978. However, 
you may also like to consult your legal 
Adviser on the subject. i 


2. As you may know, there are a few 
writ petitions pending in the Calcutta 
High Court where the interpretation of 
Section 2 (e) of the Banning Act is involv- 
ed. In that context, I have thoughtit ad- 
visable to write to you on a confidential 
basis, rather than send.a separate official 
reply. I shall therefore be grateful if you 
could leave instructions with your staff to 


keep this matter and the views of our 


Legal Department strictly confidential, 
With warm regards, 

Sd. K. S. Krishnaswamy 

Enclos : 2 sheets 

Dr. Ashok Mitra, Minister of Finance, 


Development & Planning & Excise, 
Govt. of West Bengal, Calcutta.” 


26. It may be mentioned in this con- 
nection that in the affidavit of Arun 
Kanti Roy affirmed on behalf of the re- 
spondents Nos. 1 and 2 on the 13th Janu- 
ary, 1981, it is stated in Paragraph 6 that 
the petitioner firm accepts loan and/or de- 
posits from all and sundry for varying 
periods without any authority of law. It 
is further stated that although the propos- 
ed rate of interest of such deposit is at 
the rate of 12 per cent per annum the 
petitioner firm actually, paid interest at 
the rate of 48 per cent per annum which 
has recently been reduced to 36 per cent 
per annum. According to that paragraph, 
the actual payment of such high rate of 
interest against the professed rate of 
12 per cent attracts huge amount of idle 
money into circulation and the invest- 
ment of the money as collected is not 
under the regulatory control of the. 
Reserve Bank of India or any other 
agency of the State dealing with credit 
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which is central in relation to 
economy. The acceptance of such deposit 
from the members of the pub 
reasonable power to determine the terms, 
rate of interest and manner of use of the 
monies so collected are completely” re- 
pugnant to the accepted modes of public 
saving and investment thereof for genera- 
tion of goods and services contributing to 
the economic growth of the country. 


27. It should be EUa that in the 
affidavit-in-reply filed on behalf of the 
petitioners and affirmed by Beharilal 
Murarka. the petitioner No. 3 it is stated 
in Paragraph 37 as follows: 


“I state that by Section 7| of the said 
Act all provisions of the Code of Criminal 
Procedure relating to search| and seizure 
including those of Section 165 thereof 
have been made applicable and deny that 
any recording as required by Section 165 
(1) or Section 165 (3) of the Code was 
made or that there was any reason to be- 
lieve as required in Section /165 (1) ‘that 
there was any material for) entertaining 
such belief or that any recording was 
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ic with un-- 


made with regard to the said 
or the particulars or things 
or any recording was made 


alleged belief 
to be seized 
with regard 


to authorising an officer. From the records 
before the Chief Metropolitan Magistrate, 
certified copies whereof to date have been 
obtained it also does not appéar that the 
provisions of the Act including those of 
Section 165 (1) or Section 195 (3) or Sec- 
tion 165 (5) have been complied with.” 


28. Although these E aae are stated 
t 





for the first time in the affidavit-in-reply 
and do not find place in the petition. I 
thought that for, the ends of justice, these 
points should be allowed to be canvassed. I 
called upon the respondents to file further 
affidavits dealing with these allegations 
„as they have had no; ‘other opportunity of 
dealing with the same. Although some 
affidavits have been filed subsequently, as 
will appear from what has been stated 
hereinafter, no materials on|this aspect of 
the matter appear to have been brought 
to the notice of this Court by the respon- 
dents. : 

` 29; In Paragraph 62 of the affidavit-in- 
reply of Murarka h 0 oth above, it is 
stated that in spite of having been in pos- 
session of very important materials and 
records pertaining to the business of the 
petitioner firm coming from the highest 
authorities including the’ principal finan- 





- cial institution of ‘the-country and. the 


Central Ministry, the respondent - No. 1 
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has deliberately- suppressed. the. same and 
did not produce any materials: at.- the 
hearing either on December .24,:-1980 be- 
fore me or on any day between- the: 5th 
January and the 8th-January, 1981 before 
the Court of Appeal or even in the Spe- 
cial Leave petition filed in the. Supreme 
Court of India. In the same pragraph, it 
is reiterated, as stated in the petition, that 
the petitioners have been caught in the 
cross-fire of Centre-State clash :of auth- 
orities. As mentioned ‘above, a further 
affidavit-in-opposition was filed by Sunil 
Kumar Chakraborty.on the 2ist Janu- 
ary, 1981 pursuant to the leave granted 
by me. Paragraph 3 of the affidavit deals 
with the allegations contained in Para- 
graph 37 of the affidavit-in-reply. Mate- 
vial portions of that paragraph. may be 
set out hereinbelow :— 

I state that recording as required by 
Sections 165 (1) and 165 (3) of the Code of 
Criminal Procedure was made in the case 
diary as provided in Section 172 of the 
said Code. I state that there was sufficient 
reason to believe that many things neces- 
sary for the purpose of investigation into 
the offence would be found. I state that I 
issued orders in writing to the Inspectors 
of Police attached to the Bureau specify- 
ing the places to be searched. and as far 
as possible the things for which searches 
were to be made as required under. Sec- 
tion 165 (3) of the said Code. I-state that 
the provisions of the Act including those 
of Sections 165 (1) and. 165 (2) and’ 165 (3) 
of the Code have been duly ` cornplied 
with.” =% 

_30. Before I complete the narration of 
facts, it is necessary to point out that Mr. 
A. K. Sen who appeared in a connected 
Rule which was obtained by a partner of 
the petitioner firm who was not in Cal- 
cutta when the earlier Rule was obtained 
and is marked Swapan Kumar Guha v. 
The State of West Bengal (Matter No. 37 
of 1981) wanted to urge a point which 
does not appear to have been specifically 
pleaded in the petition. In that view of 
the matter, and, again for the ends of 
justice, I felt that the petitioner in, the 
connected Rule should be given a chance 
to file a further affidavit taking those 
grounds. As I gave leave to the petitioner 
in the connected Rule, Mr. R. C. Déb ap- 
pearing for the petitioner in the present 
case asked for and obtained a similar 
leave. Pursuant to that leave, an affidavit 
has been filed by Murarka on the 22nd 
January, 1981. In Paragraph ‘7,“the addi- 
tional grounds have been taken. The rrin- 
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the Bengal Finance (Sales Tax) Act, 1941, 
which. cireumscribes the power of the re- 
spondent Nos. 2 and 3 in relation to search 
and seizure, authorises such search and 
seizure only in connection with any viola- 


tion of the.- provisions of the Bengal 
Finance (Sales Tax) Act, 1941 or any 
offence thereunder. As, admittedly, the 


petitioners were not guilty of any viola- 
tion of that Act nor were they guilty of 
any offence thereunder the respondent 
Nos. 2 and 3 had no power, authority or 
jurisdiction to authorise search and 
seizure in respect of the petitioners. 


31. In answer .to these allegations, 
Sunil Kumar Chakraborty has affirmed an 
affidavit on the 27th January, 1981 on be- 
half of the respondents. In Paragraph 7 
of the affidavit, it is stated that by a 
Notification dated the 10th December, 
1980 the Governor in exercise of’ the 
power conferred by the sub-section (2) of 
the Section 7 of the Act, authorised Sar- 
basree Subankim Chatterjee Arabinda 
Bose, Asoke Kumar Kanjilal, Hemendra 
‘ Nath Dasgupta, Ranjit Kumar Dey, all 
` Inspectors of Police attached to the Bureav 

of Investigation constituted under S. 19A 

of the Bengal Finance (Sales Tax) Act, 194i 
to exercise the powers specified in the 
said: ‘sub-section throughout the State of 

West Bengal. 


32. Similarly, the Governor, in exer- 
cise of the abovementioned power, by two 
Notifications authorised nine Commercial 
Tax Officers and fourteen Commercial 
Tax Inspectors attached to the Bureau of 
Investigation constituted under S. 19-A 
of the Bengal Finance (Sales Tax) Act, 
1941 to exercise powers specified in the 
said sub-section throughout the State of 
West ‘Bengal. By an Order dated the 16th 
December, 1975 -the Governor appointed 
Shri Chakraborty, the deponent, who was 
the Deputy Superintendent of Police, 
West Bengal as an Assistant Commis- 
sioner of Police in the town of Calcutta 
and its suburbs and also as a Deputy 
Superintendent. of Police for the rest of 
West Bengal with effect from the 23rd 

. June, 1975 arid until further orders. The 
relevant Orders and Notification have 
been annexed to the affidavit of Chakra- 
borty affirmed on the 27th January, 1981 
to which it will be necessary to advert at 
a later stage. 


:33. ‘This - ‘completes the narration. of the. 


relevant facts in this case, 
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of the matter: was that :Section 19-A of- 


-already mentioned, contains various 
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~ 84. -Mr. R. C.: Deb: appearing- for the 
petitioners. in this case opened- with the 
principal: contention thatthe F. I. R.in the 
present: case; which I have set out in. full, 
does. not disclose any offence under the 
Act. Mr. A. K. Sen, who argued on behalf 
of the petitioner in the second Rule ad- 
vanced a similar contention. Mr. Somnath 
Chatterjee appearing for the respondents 
Nos.. 1 and 2 argued with reference to 
various cases, which will be dealt with 
later, that in the contentions of Mr. Deb 
and Mr. Sen, the F. I. R. has been.put on 
ton high a pedestal. According to Mr. 


‘Chatterjee, an F. I. R. is of a limited value 


and an investigation can be started even 
without an F. I. R. 


35. It seems to me however. that a 
more fundamental question,. which has 
been also fully argued.. before me by all 
the parties, is whether the petitioners 
come within the mischief of.the Act. This 
is because if the Act does not apply to the 
petitioners, then the question of the 
F. I. R. disclosing any offence under this 
Act would not arise. In other words. a 
finding on this. fundamental question of 
the applicability of the. Act may conclude 
the matter if it is found that the Act does 
not apply to the petitioners. Although in 
a case of this description, the decision 
cannot be rested on one. ground alone, and 
T certainly do not propose to-do. so,, I will 


. deal first with this fundamental question 


whether the Act. applies to the petitioners 
or not. Needless to say, if I come to the 
conclusion that this Act applies to the 
petitioner, the further question as to whe- 
ther the. F. I. R. disclosed any offence’ 
under the Act would be pertinent. Lf 
however I come to the opposite conclu- 
sion, the enquiry as to the F. I. R. would 
lose much of its significance. With these 
observations, I now deal with the ques- 
tion of the ‘applicability of the Act in so 
far ‘as the petitioners are. concerned. 


36. The Act in Section 2 - thereof, as 
de- 
finitions of which two are relevant for 
our purpose. One is the - definition of 
“Money Circulation Scheme” which I 
have set out thereinabove contained in 
Section 2..(c) ofthe Act and the other is 
of “Prize Chits” which is- contained in 
Section 2 (e). of the Act and which also I 
have set out hereinabove. Able. arguments 
were advanced by. the. learned lawyers 
appearing for all. the. parties. on, the 
analysis :of. these two pase ann F 


-shall now, deal with. . 
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37. According to Mr. Somnath Chatter- money is derived from the entrance 
jee, Section 2 (c) which defines; “Money money of the members of such scheme or 
Circulation Scheme” contains four periodical subscriptions. 


limbs :— : 
(a) Any Scheme for the making of 
quick or easy money. | a: 
(b) Any Scheme for the receipt of any 
money or valuable thing as the considera- 
tion for a promise to pay money. 
(c) On any event or contingency rela- 
tive or applicable to the enrolment of 
members into the scheme, 


(d) Whether or not such money or 
thing is derived from the entrance money 
of the members of such scheme or 
periodical subscriptions. 

38. It was not disputed that limbs (a) 
and (b) referred to two different type of 
schemes both of which come within the 
definition. The real controversy jcentered 
around the question whether limb 
qualifies limbs (a) and (b) or not. Both 
Mr. Deb and Mr. Sen emphatically as- 
serted that limbs (c) qualified both (a) 
and (b); In other words; Scheme (a) and 
Scheme (b) were both dependent on an 
‘event’ or ‘contingency’ which, in their 
submission, meant a chance. 


39. Before I come to the Dictionary 
meaning of the expressions ‘event’ and 
‘contingency’, it will be useful to! set out 
Mr. R. C. Deb’s analysis of S. 2 (¢) of the 
Act. According to Mr. Deb, although he 
analysed Section 2 (c) in a ifferent’ 
manner it consists of four limbs, viz. 

A. “Money Circulation Scheme’ means 
any scheme, by whatever name called, for 
the making of quick money on any event 
or contingency relative or applicable to 
the enrolment of members into the}scheme, 
whether or not such money is | derived 
from the entrance money of the members 
of such scheme or periodical subscrip- 
tions, l 

B. “Money Circulation Scheme’! means 
any scheme, by whatever name | called, 
for the making of easy money on any 
event or contingency relative on 
- cable to the enrolment of members into 
the scheme, whether or not such money 
is derived from the entrance money of 
the members of such scheme or poriodicak 
subscriptions. 

C. “Money Circulation Scheme” means 
any scheme, by whatever name called for 
the receipt of any money as the con- 
sideration for a promise to pay money, on 
any event or contingency relative or ap- 
plicable to the enrolment of members 
into the scheme, whether or not such 
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D. “Money. circulation scheme” means 
any scheme, by whatever name called, 
for the receipt of any valuable thing as 
the: consideration for a promise to pay 
money on any event or contingency rela- 
tive or applicable to the enrolment of 
members into the scheme, whether or not 
such thing is derived from the entrance 
money of the members of such scheme 
or periodical subscriptions. f 

40. According to Mr. A. K. Sen 
“Money circulation scheme” by reason of 
its definition in Section 2 (c) of the Act 
must necessarily have the following 
features :— 

-1, Membership which necessarily means 
restricted number of persons as members 
having equal rights qua members. 

2. Subscription or contribution of mem- 
bership fees either in one lot or in instal-. 
ments is pooled. 

3. Distribution from the pool or the 
fruits of the investment of the common 
fund not equally but unequally. 

4. The unequal distribution is depen- 
dent upon an event or contingency rela- 
tive to or applicable to the enrolment of 
members into the scheme. 

41. Coming to the Dictionary meaning 
of the various expressions my attention 
was drawn to Jowitt’s Dictionary of 
English Law by John Burke, Volume 2 
(page 1610) according to which a 
“Scheme” means “a document containing 
provisions for regulating the management 
or distribution of property, or for making 
an arrangement between persons having 
conflicting rights.” 

42. Mr. Chatterjee appearing for the 
respondent No. 1 also referred to various 
Dictionaries for the meaning of the word 
“scheme”. According to the Chambers’s — 
Twentieth Century Dictionary — New 
Edition, 1972 (page 1208) “scheme” means 
“a plan of purposed action for achieving 
an end; a project; a programme of action”. 
According to Shorter Oxford English 
Dictionary, 3rd Edition (page 1804) it 
means “a plan, design, a programme of 
action.” ; f 

43. Similarly in Chambers (page 1106) 
“quick” means “swift; speedy. rapid”. Ac- 
cording to Random House Dictionary of 
the English Language (College Edition). at 
page 1034 it means “carrying with pro- 
mptness and rapidity, prompt, swift or 
rapid”. 


1981 © 


44, The expression “easy” as pointed 
out by Mr. Chatterjee means in Chambers 
(407) “Without difficulty; easy . money 
means money made without much exer- 
tion or difficulty”. In Shorter Oxford 
Dictionary it means “Characterised by 
ease or rest; comfortable; without trace 
of effort”, In Random House Dictionary it 
means “not difficult, requiring little effort 
or labour”. 


45. Similarly, the expression “event” 
was also referred to for its Dictionary 
meaning. Both Mr. Naranarayan Gooptu 
and Mr. Somnath Chatterjee handed up the 
Dictionary meaning of the expression 
“event” which do not tally in all parti- 
culars. So I propose to set out both Ac- 
cording to Mr. Chatterjee event in Shor- 
ter Oxford Dictionary (642) and Random 


House (457) means “an occur- 
rence, consequence”. In Chambers 
(452) ‘it means “that which hap- 


pens, result, any incidence or occurrence.” 
According to Mr. Gooptu the expression 
“event” in Random House (457) means 
"I. Anything that happens or is regarded 
as happening; an occurrence, esp. one of 
some importance. 

2. the outcome, issue or the result of 
anything; consequence”, 

According to Shorter Oxford Dictionary 
(642) according to Mr. Gooptu it means "1. 
An incident, occurrence, esp. (in mod. use) 
an occurrence of some importance, 

2. Any one of the possible (mutually 
exclusive) occurrences, one of which must 
happen under stated conditions, and the 
relative probability of which may be cal- 
culated. 


3. The outcome, issue, of a course of 
proceedings; that which results from the 
operation of a cause; a consequence,” 

46. According to the petitioners, the 
expression “event” connotes the certainty 
that some of the lucky members of the 
scheme would get a larger benefit than the 
luckless ones. The expression “conting- 
ency” occurring in the definition means 
that some of them will get it but not the 
others, 

47. Before I come to my conclusion on 
the analysis of Section 2 (c) of the Act, it 
is necessary to refer to certain provisions 
of the Rules and the Schedule appended 
thereto. The Rules were framed by the 
Governor in consultation with the Reserve 
Bank of India in exercise of powers con» 
ferred by Section 13 of the Act and noti- 
fied on the 25th July, 1979 being No. 1025- 
SSD. Rule. 4 (1) provides for a statement 
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of “particulars of the schemes” which are 
being conducted on the date of the com- 
mencement of the Act together with a de- 
tailed plan for the winding up of the busi- 
ness of such scheme as required under 
Section 12 (1) of the Act. The Schedule 
which provides the Statutory Form for 
the furnishing of all the particulars as 
aforesaid contains an Annexure Part l 
of which deals with the “particulars of 
the scheme”. Column 5 of the particulars 
is headed “number of persons/members 
contemplated to be enrolled as per the 
scheme”. Column 6 is headed “number of 


‘subscribers enrolled and actually sub- 


scribing”. Column 7 has the heading 
“amount of subscriptions collected”. 
Column 8 has the heading “amount of 


subscriptions forfeited.” Column 9 is de- 
scribed as “amount of subscriptions re- 
funded to the subscribers”. Column 10 is 
headed “amount by way of prizes in cash 
or kind offered during the currency of the 
scheme”, 


- 48. On the strength of the above parti- 
culars, which are mentioned in the Statu- 
tory form, Mr. Deb emphatically con- 
tended that a scheme as contemplated by 
Section 2 (c) read with the Statutory 
particulars in the Form must necessarily 
mean one in which a number of persons 
were involved. In other words, the 
“scheme” within the meaning of Sec- 
tion 2 (c) of the Act read with the statu- 
tory particulars must necessarily mean a 
collective affair. According to this sub- 
mission, the transactions undertaken by 
the petitioner firm, which merely con- 
sists of the receipt of a certain sum of 
money from a depositor and the payment 
to such a depositor of a certain percent- 
age of interest (whatever may be the per- 
centage) and eventually the principal 
does not amount to a “scheme” within 
the meaning of Section 2 (c) of the Act. 
According to Mr. Chatterjee, the expres- 
sion “scheme” must be given its natural 
wide dictionary meaning and should be 
held to mean any arrangement including 
those undertaken by the petitioner firm. 

49. In my view, the contention of Mr. 
Deb is sound and should be accepted. 
Reading the expression “scheme” as oc- 
curring in Section 2 (c) of the Act, to- 
gether with the particulars contained in 
the Statutory Form, it cannot refer to a 
simple bilateral transaction between a de- 
positor and the petitioner firm whereby a 
certain sum is deposited which is ulti- 
mately returned with a certain amount of 
interest over a period of time. It is not 
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the -case of the respondents that, apart 
from what may. be called the loan trans- 
actions the petitioner firm has any other 
“scheme”. within the meaning of the Sec- 
tion.2 (c) of the Act. The simple loan 
transaction, which appears from the ré- 
cords, of this case, does not in my view, 
amount to a “scheme” within the mean- 
ing of Section 2 (c) of the Act. 


50. Coming to my conclusions about 
the analysis of Section 2 (c) of the Act, 
limbs (a) and (b) of that sub-section, and 
I refer in this connection the analysis 
submitted by Mr. Somnath Chatterjee, 
relates to two different kinds of schemes. 
Limb (a) relates to a scheme for the mak- 
ing of quick or easy money whereas limb 
(b) relates to a scheme for the receipt of 
any money or valuable thing as the con- 


sideration for a promise to pay money. 


Limb (c) in my view, refers to the modus 
operandi of a scheme mentioned in (a) and 
(b). In other words, limb (c) qualifies both 
(a) and (b). Similarly, limb (d) in my 
view is only referable to the source of the 
fund. for the purpose of scheme mention- 
ed in (a) and (b). As is clear, limb (d) 
refers to two different sources of funds 
viz., either the entrance. money of the 
members of the scheme or a_ periodical 
subscription. This limb (d) also, equally in 
my view, must qualify both (a) and (b). 


51. It would necessarily follow, from 
what has been stated above, that both (c) 
and (d) must qualify both limbs (a) and 
(b). In other words, it would be either (a) 
+ (c) + (d) or (b) + (e) + (d). 


52. Mr. Somnath Chatterjee, after his 
analysis of the limbs, submitted that (a) 
and (b) are alternatives or disjunctive. As 
already indicated I am in full agreement 
with this part of Mr. Chatterjee’s submis- 
sion. He further submitted that (d) can 
only be read as relating to (b). I am en- 
lirely unable to accept this submission 
because, if this is correct, then there is ne 
indication in the definition as to where 
the funds for scheme (a) is to come from 
Mr. Chatterjee further submitted that (c) 
cannot be read with (a) and is only réfer- 
able to (b) and (d) As I have already 
indicated. (d) contemplates the source of 
the fund and must qualify, both (a) and 
(b) and also (c) being the modus operandi 
must equally. qualify both (a) and (b). 

53. . Finally, on this point, Mr. Chatter- 
jee submitted that, in whatever way the 
definition is construed, it is not necessary 
that in. all .cases there should be an ele- 
ment of wagering or chance involved or 


Sanchaita Investments v. State of W. B. 


that there should be a drawing of lot or 
award of prizes. He submitted that a- 
bilateral transaction would also fall with- 
in the ambit of the definition. According 
to Mr. Chatterjee, otherwise it would 
mean reading words into the Section for 
which there is neither any authority not 
warrant. If the petitioner’s contention is 


` accepted, the argument proceeds “money 


circulation scheme” could also be "prize 
Chit”. But the Legislature clearly intend- 
ed to refer to different types of activities 
by the two. definitions. It was submitted 
that, if there is any arrangement or a plan 
or a project. whereby money can be earn- 
ed without much exertion or difficulty or 
speedily or rapidly, such an arrangement 
will come within the scope of the Act. 

54, For the reasons given above, I am 
unable to accept this contention of Mr! 
Chattejee. In my view, the business under- 
taken by petitioner firm viz. receipt or de- 
posits, payment of interest and the even- 
tual return of the deposit does not amount 
to a “scheme” or a “money circulation 
scheme” within the meaning of Section 2 
(c) of the Act. 


55. Before I leave Section 2 ‘(© of the 
Act, it will be necessary to refer to twa . 
cases which were referred to and. relied 
on by Mr. A. K. Sen in support of his 
argument. The first decision that of Sykes 
v. Beadon reported in (1879) If Ch..D. 170.. 
In judgment of Jessel M. R. the following 
passage occurs at page 190 of .the Re- 
port:— 

“Now, I pause there for a moment, bee 
cause I want to see what the position of 
the holders of the cértificates is, and what 
their rights are. It is clear as I read.-it, 
and as-I shall show - presently, that -. they. 
are éntitled to have their certificates. 
drawn. Now how? Clauses 8 and 9°: are 
these :—/His Lordship -read them/—~ AsI 
réad that, as I‘said before, not intending 
to decide the point,’ because it has not 
been argued, but stating my opinion so far 
as I ought to state it this is a lottery, and 
is illegal and under the Lottery Acts. The 
holders of certificates are persons who 
subscribe money to be invested in . funds 
which are to be divided amongst them by 
lot, and divided unequally. That is, the 
person who gets the benefit of the draw- 
ings get a bond bearing interest and a 
bonus’ which gives them different advan- 
tage from the persons whose certificates 
are not drawn, ‘and it depends upon 
change which gets the greater'or the 
lesser advantage. It is,-therefore, a sub- 
scription by a number of persons ‘to a 


fund for the purpose of dividing that fund 
between them by chance and unequally.” 
Relying on the above observations of 
Jessel: M.-R. Mr.: Sen -submitted that a 
“money circulation scheme” within mean- 
ing of Section 2 (c) of the Act was equal- 
ly dependent, on a chance and was neces- 
sarily unequal more going to the lucky 
few and:very m less to the luckless 
many. 


56. The next decision relied on by Mr. 
Sen is the leading case of Carlill v. The 
Carbolic Smoke Ball Co. reported in 
(1892) 2 QBD 484. At page 490-491 of the 
Report, the following passage occurs. 

“The third question is whether the con- 
tract I have found to exist is a contract 
by way of gaming or wagering within the 
meaning of statutes 8 and 9 Vict. C. 109 
S. 18, which renders such contracts null 
and void, ahd; therefore, not enforceable 
by action. It think it is not. It is not easy 
to define with precision what amounts to 
a wagering contract, nor the narrow line 
of demarcation which separates a wager- 
ing from an ordinary contract; but, ac- 
cording to my view, a wagering contract 
is one by which two persons. profesing 
to hold opposite views touching the issue 
of a future uncertain event, mutually 
agree that, dependent upon the determina- 
tion of that event, one shall win from the 
other, and that other shall pay or hand 
over to him a sum of money or other 
stake; neither of the contracting parties 
having any other interest in that contract 
that the sum or stage he will so win or 
lose, there being no other real considera- 
tion for the making of such contract by 
either of the . parties. It ig -essential to a 
wagering contract -that such party may 
under it either - win or lose, whether he 
will win.or loss being dependent on the 
issue of the event, and, therefore, remain- 
ing uncertain until that issue is known. If 
either of the parties may win but cannot 
lose, or may lose but cannot win, it is not 
a wagering contract.” 


57. These observations again under- 
score the element of chance in wagering 
contracts according to Mr. Sen. 


58. The next question that was can- 
vassed before me was whether the busi- 
ness undertaken by the petitioner firm 
came within the meaning of definition of 
“Prize Chit” in Section 2 (e) of the Act, 
T must mention that in the F. I. R., which 
T have set out above, although the ex- 
pression ‘prize chit’ occurs in the first 
sentence and the last paragraph of it; no 
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facts appear.to have been stated in the 
F. L R. which would make ita “prize 
chit”. Although Mr. Somnath Chatterjee 
appearing on behalf of the respondent 
No. 1 did not press the point that it was a 
“prize chit”, Mr. Naranarayan Gooptu ` 
who appeared for the respondents Nos. 2, 
3 and 4 argued this point in considerable 
detail. Having regard to the argument, u 
would be necessary to advert to the same 

59. Mr. Gooptu analysed the various 
limbs of the definition of ‘prize chit’. He 
particularly emphasised the fact that the 
definition of “prize chit” which is an in- 
clusive definition includes in (i) “gifts in. 
cash or in kind”. He pointed out that 
‘prize chit’, inter alia, including giving 
periodically or otherwise gifts in cash or 
in kind whether or not the recipient of 
the gift is under a liability to make any 
further payment in respect of such scheme 
or arrangement. 

60. My attention was drawn in this 
connection to the dictionary meaning of 
the expression ‘gift’. In Random House 
Dictionary at page 556 ’gift’ means ‘some- 
thing given voluntarily without charges; 
present’. In Oxford Companion to Law at 
pagé 526 gift means: 

“The voluntary or gratuitous trans- 
fer of any property from one per- 
son to another. It may be condi- 
tional but, condition apart, is not revo- 
cable nor terminable. Acceptance is pre- 
sumed unless dissent is signified, but a 
gift may be rejected when the donee be- 
comes aware of it. The title to the subject 
of gift must be transferred in whatever 
way necessary for the kind of property 
concerned. Gifts may be made inter vivos, 
or on death, by Will or donatio mortis 
causa”. 

61. In Stroud’s Judicial Dictionary at 
p. 1162 and p. 1163 the following passages 
occur, 

_"(9) A direction in a will that its 
trustees are to be paid an annual re- 
muneration if they carry on the testator’s 
business was “gift” payable out of the 
personal estate of the testator within S. 4 
of the Revenue Act 1845, and as such was 
a LEGACY liable to duty. : 

. (16) To constitute a “gift” within the 
meaning of S. 78 (1) (a) of the Income-tax 
Assessment Act, 1936-1966, it must appear 
that the property was transferred volun- 
tarily and not as the result-of a contract- 
ual obligation, and that no material ad- 
vantage was ‘received by the tax payer 
(author of the gift). In Shorter Oxford 
Dictionary , at Page 192 ‘gift’ means — 
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“1, A transfer of property in a thing, 
voluntarily and without any valuable 
. consideration. - Toy 


2. Something, the property in which is 
voluntarily transferred to another with- 
out the expectation or receipt of an equi- 
valent.” 


62. On the strength of the above de- 
finition, it was argued that the petitioner 
frm pays to its depositors 24 per cent per 
annum as interest in cash This was sub- 
mitted on the strength of the allegations 
in F. L R. that the petitioner firm is pay- 
ing 36 per cent interest per annum to its 
depositors. It was pointed out that, in the 
loan deposit receipt, the interest payable 
is only 12 per cent per annum. Conse- 
quently, it was submitted that it must be 
assumed for the purpose of the investiga- 
tion that the allegations in the F. I. R. are 
correct and that 24 per cent per annum 
was being paid by the petitioner firm to 
its depositors in cash, This, according to 
Mr. Gooptu, is a gift on the condition of 
keeping the money in deposit with the 
firm. It is not a return on the investment 
according to him. There is no obligation 
to pay any particular percentage over 12 
per cent per annum in cash and the depo- 


sitor has no enforceable legal claim with ~ 


respect to such excess, 


' 63. According to Mr. Gooptu, Sec- 
tion 2 (e) both in (i) and (ii) contemplates 
the cases of prizes and gifts. According 
to this submission, while prize can -be 
claimed only by a selected few, the gift 
in the sense indicated above, is given ta 
every depositor without any process of 
selection. If the recipients of the gift are 
to be determined by lot or draw or any 
other manner then the gift no longer re- 
tains its character but becomes a prize 
which according to Mr. Gooptu is a sever- 
able part from the rest of the definition. 
In other words, the payment of gift is not 
determined by lot or draw or any similar 
manner. S 

64. In reply to this contention, both 
Mr. Deb and: Mr. Sen gave their own 
analysis of Section 2 (e) of the Act. Ac- 
cording to the contentions of both these 
learned counsel, (i) in Sec. 2 (e) is the real 
benefit conferred by ‘prize chit’. The 
benefit consists in giving or awarding, 
periodically or otherwise, to a specified 
number of subscribers prizes or gifts in 
cash or in kind. The determination of the 
number of subscribers who are to be given 
these prizes or gifts is determined either 
by lot or by draw or in any other man- 
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ner which expression according to this 
submission is to be construed ejusdem 
generis. In other words, both prizes and 
gifts as contemplated in (i) are given or 
awarded on the basis of a chance ‘event, 
(ii) according to the submission of both 
Mr. Deb and Mr. Sen contemplates a resi- 
duary benefit which may be given to the 
subscribers but may also be given to 
those luckless ones who have not won any 
prizes or gift as contemplated in (i). In 
other words (ii) contemplates something 
like what is known asa “consolation 
prize”. 

65. On the facts of this case, it was 
contended on behalf of the petitioner that 
the payment of 24 per cent interest per 
annum in cash, assuming it to be true, 
was a certain definite and regular pay- 
ment which was not dependent on any 
chance or contingency. Hence, it could 


` not be “gift” within the meaning of Sec- 


tion 2 (e) (i) of the Act. 

66. Mr. A. K. Sen particularly stressed 
another aspect of this contention of Mr. 
Gooptu by reiterating the submission of 
Mr. Gooptu that a gift must be without 
consideration. He however, refuted the 
contention of Mr. Gooptu that the pay- 
ment of 24 per cent,. assuming it to be a 
gift, was without consideration. He sub- 
mitted that both the payment of 12 per 
cent and 24 per cent, assuming them to be 
true for the sake of argument, were both 
supported by the same consideration. The 
consideration for both the payment of 12 
per cent and 24 per cent was the same viz. 
the deposit or investment by the deposi- 
tor. In other words, it was impermissible 
to import a dichotomy between 12 per cent 
and 24 per cent from the point of view of 
consideration. According to this submis- 
sion of Mr. Sen, irrespective of the mode 
of payment, the consideration for the 
entire payment of interest, whatever be 
the percentage, is the deposit or invest- 
ment. 

67. Mr. Sen also submitted that, in 
order to constitute a gift from the peti- 
tioner firm to the depositor, the amount 
which constitutes the subject-matter of 
the ‘gift? must belong to the petitioner 
firm which would be the donor. Accord- 
ing to Mr. Sen, in so far as the deposits 
are concerned, the petitioner firm never 
became its owner but was merely a 
trustee. That being so, there was no ques- 
tion of any gift from the petitioner firm 
to its depositors. 

68. In my view, the contention of Mr. 
Deb and Mr. Sen should be accepted. In 
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my opinion (if) of Section 2 (e) of the Act 
contains the residuary provision and con- 
templates payment to those who are not 
lucky enough to get the “prize” or “gifts” 
which are contemplated in (i) . of- Sec- 
tion 2 (e) of the Act. Further- in my. view, 
the receipt.of the prize or gifts mentioned 
in (i) are entirely. dependent on a chance 
event viz., the lot or draw or some similar 
contrivance. That being the position ‘in 
law, the payment of what Mr. Gooptu 
calls the excess 24 per cent per annum 
by the petitioner firm to its depositors 
assuming that such payment is made and 
is made ın cash, cannot be called “gift” 
within the meaning of Section 2 (e) of-the 
Act because it is a regular and certain 
payment and is not dependent of any 
chance event. It would necessarily follow 
that the business undertaken by the peti- 
tioner firm. cannot come within the mean- 
ing of “prize chit” as defined..in Sec- 
tion 2 (e) of the Act. 

69. I also accept the contention of Mr. 
Sen that the payment of the so called ex- 
cess 24 per cent cannot be said to bea 
“gift” which must necessarily be without 
consideration. I hold that the deposit or 
the investment by the depositor is equally 
a consideration for the payment of 12 per 
cent interest as also for the excess pay- 
ment of 24 per cent, if any. On this 
ground also it cannot be called a “gift” at 
all as understood in law, 


70. For the reasons given above, it can- 
not be said that the petitioner firm car- 
ries on business in any “prize chit” as de- 
ned in Section 2 (e) of the Act. . 

71. It would follow from what has 


been stated hereinabove that, in the view. 


that I have taken, none of the ` provisions 
of the “Money Circulation Scheme” or 


“Prize Chit” ag defined in Section 2 (c). 


and 2 (e) of. the Act are applicable to the 
petitioner firm. Consequently, it must be 
held that the. petitioner firm cannot be 
guilty of any offence under the Act. 


72. In view that I have taken, it can- 
not be said that the F.'L R. in the instant 
ease disclosed: any offence under the Act. 

73. Before I ‘leave this aspect of the 
matter a reference may be made to an 
argument that was advanced by Mr. Deb 
on one aspect of the F. I, R. Mr. Deb drew 
my attention to the concluding sentence 
of the first paragraph of the F, L R. which 
is in the following terms:—~ 

“Prize and/or gifts in cash were and 
are also awarded to agents, promoters 
and members too”.- Since the second para- 
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graph starts with the.expression “in view 
of the above” Mr. Deb submitted that 
these payments were alleged to be offence 
under the Act. . , 


74. My attention was next.drawn to 
the last clause of S. 2 (e) of the Act which 
says that the definition of “prize chit” 
does: not include a “conventional chit”. 
My attention was next drawn to the de- 
finition of “conventional chit”.which has 
already been set out above. On the 
strength of this definition, it was contend- 
ed. by Mr. Deb that the payment of prize 
or gift to agents or promoters was per- 
missible within the definition of a ‘“con- 
ventional chit” which is not an offence: 
under the Act. ; 


75. Before I leave this aspect ` of the 
matter and go to the other arguments, 
reference may be usefully made to a very 
recent decision of the Supreme Court and 
the only decision which was cited on the 
Act. That is the case of Srinivasa Enter- 
prises v. Union of India, reported in (1980) 
4 SCC 507: (AIR 1981 SC 504). In that 
case, a. challenge was thrown to the vires 
‘of the Act mainly on the ground of viola- 


‘tion of Article 19 (1) (g) of the Constitu- 


tion of India. It was held that the restric- 
tions imposed by the Act were not un- 
reasonable and were’ saved by Article 19 
(6) of the Constitution of India. 


76. In repelling that challenge, Krishna 
Iyer, J. of the Supreme Court extracted 
large portions from the Report of a study 
group which. was headed by Dr. J. S. Raj 
and wherein pointed reference was made 
to “prize chit” and allied schemes, After 
setting out various paragraphs from that 
Report,..which recommended the total 
banning of prize chits, the learned Judge 
in paragraph 12 observed as follows:— 

“The twin requirements of. Article 19 
(6) are (a) the reasonableness of the re- 
striction upon the fundamental right to 
trade, and (b) the measure of the reason- 
ableness being the compelling . need to 
promote the interest of the general pub- 
lic. There is no controversy in the pre- 
sent case as regards the existence of pub- 
lic interest in restricting the freedom to. 
fleece through prize chits. 

- Public interest of course.there ‘is, But 
the controversy rages round the compul- 
sive necessity to extinguish the prize chit 
interprises altogether as distinguished 
from handcuffing them with severe con- 
ditions geared to protection of public 
interest. We have already indicated that 
the Raj Report does recommend a total 
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Ban on prize chits. In matter of economics, . 


sociology and other specialised subjects, 
courts would not embark upon views of 
half-lit infallibility and reject what . eco- 
nomists or social scientists have, after 
detailed studies, commended on the cor- 
rect course of action. True, the final 
word is with the Court in constitutional 
matters but judges hesitate to ‘rush in’ 
where even specialists ‘fear to tread’. If 
experts fall out, court per force must 
guide itself and pronounce upon the mat- 
ter from the constitutional angle, since 
the final verdict, where constitutional 


contraventions are complained of, 
belongs to the judicial arm. The 
alternative proposals to save the 


public from prize chit rackets attractively 
presented by Shri Venugopal do not im- 
press us. In many situations, the poor and 
unwarry have to be saved from the seduc- 
ing processes resorted by unscrupulous 
racketeers who glamourise and prey upon 
the gambling instinct to get rich «quick 


through prizes. So long as there is. the - 


resistless spell of a chance, though small. 
cf securing a prize though on paper, peo- 
ple chase the prospect by subscribing to 
the speculative scheme only to lose what 
they had. Can you save moths from the 
fire except by putting out the fatal glow? 
Once this prize facet of the chit scheme is 
` given up, it becomes substantially a “con- 
ventional chit” and the ban of the law 
ceases to operate. We are unable to per- 
suade ourselves that the State is wrong in 
‘its assertion, based upon expert opinions 
that a complete ban of prize chits is an 
overkill or excessive blow. Therefore, we 
decline to strike down the legislation on 
the score of Article 19 (1) (f) and (g) ot 
the Constitution” = a 
In paragraph 16°of the Report His Lord- 
ship observes as follows:— f 
"The final submission of Shri Venu- 
gopal was regarding legislative com- 
petency. He urged that legislation regard- 
ing lottery falls within the State List 
' (Entry 34, List II) and Parliament cannot 
enact such a law under Entry 7 of List IIL 
Relying upon State of Bombay v. R. M: D. 
Chamarbagwala (AIR 1957 SC 699) coun- 
sel contended that the present legislation 
- was aimed at prize chits and intended to 
© ban lotteries. Such an anti-lottery law 
could not be sustaine‘l under ‘Entry 7 of 
List . HI.. We are not. persuaded - that 
in pith and substance the present legisla- 
tion is one against lotteries. ‘It deals with 


a special species of contracts‘ with ‘sinister’ : 


features, although one -such feature is the 
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award -of prizes to subscribers.: -While 
motives. cannot validate or invalidate a 
legislation the core of the subject-matter 
must govern competency. So viewed, it is 
easy to accept the submission of the Union 
of India that Parliament wanted ‘to re- 
strict and prohibit certain types of con- 
tract because of the noxious element of 
gambling and lottery implicit therein and 
apt to entice the credulous and uncauti- 
ous. We do not think it necessary to ex- 
pand on the subject and the incidental im- 
pact on: lotteries does not affect the vires 
of the Act.” 


77. These two paragraphs were re- 
peatedly referred to both by Mr. Deb and 
Mr. Sen in aid of their submissions that 
the scheme of the ban under the Act was 
entirely in respect of lottery, gambling 
and an element of chance. This, it was 
submitted, is very clear. from the two 
paragraphs of the judgment of the Sup- 
reme Court extracted above. 


78. As I have already indicated, these 
findings of mine are really sufficient to 
dispose of this application. Having regard 
to the elaborate arguments advanced from 
the bar, on various other aspects of the 
matter, I will now deal with them. 


79. In Order to appreciate the next 
branch of the argument it will be neces- 
sary to set out certain Sections of the 
Code of Criminal Procedure, 1973 (herein- 
after referred to as the Code). i 
Section 154 -f the Code provides as fol- 
lows.:— . ie f 

"154. (1) Every information’ relating to 
the commission of a cognizable offence, if 
given orally ‘to’ an officer in ‘charge of a 
police’ station, shall be reduced to writing 
under his direction, and be 
read over to the informant; and every 
such information, whether given tn -“writ- 
ing or reduced to writing as aforesaid, 
shall be signed by the person giving it, 
and the substance thereof shall be enter- 
ed in a book to be kept by such officer In 
such form as the State Government may 
prescribe in this behalf = 

(2) A capy of the information as re- 
corded under sub-section (1) shall be 
given forthwith, free of cost, to the in- 
formant, - / 

(3) Any person aggrieved by a refusal 
on the part of an officer in charge of a 
police station to record the information 
referred to in ‘sub-section (1) may send 


‘the-substance of such information, in writ- 


ing ‘and by post, to the Superintendent of 
Police concerned who, if satisfied that such- 
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-~ information: disclosés -the 
a :cognizable offence; shall either investi-.~ 
gate the case himself or direct an investi-- 


: scribe in this behalf to proceed, 


gation to be made by any police officer sub- 
ordinate -to- him in the manner. provided 
by. this: Code, and such officer shall have 
all the powers of, an. Officer in charge of 
the Police Station in relation to that 
offence.” 

80. Section 156 of. the Code provides 
as follows :— 


_ (1) Any. officer in charge of a police 
station may, without the order of a 
Magistrate, investigate any cognizable 


case which a Court having jurisdiction 
over the local area within the limits of 
such station would have. power to inquire 
into or try under the provisions 
Chapter XII. 

(2) No proceeding ‘of a police officer in 
any such case shall at any stage be called 


in question on the: ground that the case - 


“was one which such officer was not em- 


powered under this section to investigate. - 


(3) Any Magistrate empowered under 
Section 190 may order such an investiga- 
tion as above-mentioned.” 

Section 157 which is very material for 


‘our purpose provides as follows: 


"(1) If, from information received or 
otherwise, an officer in charge of a police 
station: has.reason to suspect the commis- 


| Sion of an. offence which he is empowered 
-cunder Section 156 to investigate, he shall - 


forthwith send a report of the same. to a 


'. Magistrate empowered to take cognisance 
of such offence upon a police report and -- 


shall proceed in person, or shall. depute 


` one of” his subordinate, officers not being 
below such rank as the State Government - 


‘may, "by general or special .order - pre- 
to the 


spot, to investigate , the facts and circum- 


`: Stances of the case, and, if necessary to 
A take measures for the discovery and arrest 
Sa of the offender; 


“ (a) When information. as to the commis- 


. sion of such. offence is given against any 


3 person. by name and the case is not of a 


Serious nature the officer in charge of a 
police station need_not proceed in person 
or depute a subordinate officer to make an 


‘investigation on the spot; 
(b) If it appears to the officer in hate - 


of a police station that there is no suffi- 


" . cient ground for entering on any. investi- 


_,gation-he shall not investigate the case. 


(2).In ‘each of the case mentioned in 


ae Clauses (1) and’ (b) of the proviso to.sub- 


action (1), the. Officer in Charge , of. the 


Police station’ s shall state in. his report his 
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reasons for not fully complying with re- 
-quirements.of that sub-section, and, in the 
case mentioned in Clause (b) of. the said 
. proviso, the Officer shall'.also’ forthwith 
notify to the informant, if any, in such 
. manner as may be prescribed - by the 
State Government, the ‘fact that he will 
not investigate the case or cause it to be 
investigated. H 
81. -The next material section is Sec- 
tion 165 of the Code on which a lot of 
arguments -turned and which provides as 
follows :— 
7 (1) Whenever an officer in charge of 
a Police Station or a Police Officer mak- 
ing an investigation has reasonable 
ground for believing that anything neces- 
sary for the purposes of an investigation 
into any offence which he is authorised 
to investigate may be: found in any place 
within the limits of the Police Station of 
which he isin charge, or to which he is at- 
tached, and that such thing cannot in his 
cpinion be otherwise obtained without 
- undue delay, such Officer may, after re- 
cording in writing the grounds of his be- 
lief and specifying in such writing, so far 
as possible, the thing for which search is 
to be made-search, or cause search to be 
‘made, for such thing in any place within 
the limits of such station. 


(2) A’ Police Officer proceeding under 
sub-section (Í), shall, if practicable, con- 
` duct the’ search in person. 


_ (3) If he is unable to conduct ‘the search 
in person, and there. is no, other person 
f competent to make the search ‘present at 
the time, he may, after recording in writ- 
ing his reasons for so doing, require any 
Officer subordinate to him to make the 
search, and he shall deliver. to such sub- 
. ordinate Officer an order in writing, spe- 
cifying the place to be searched, and so 
far as possible. the thing for which search 
‘is to be’ made; and such subordinate 


_ Officer may thereupon search for such 
thing in such place. ` í 
(4) The provisions of this Gode as to 


_ search-warrants and the general , _pro- 
` visions as to searches contained in Sec- 
tion 100 shall, so far as.may be, apply 
to a search made under this section: . 

- (5) Copies of. any record made under 
sub-section (1) or sub-section (3) - stall 
- forthwith be sent .to. the nearest’ Magis- 


_ trate «empowered -to ake congnizance ` of 


the offence, -andi-the:owner or occupier’ of 


a ene place -searched ‘shall, .on. application, 


be _-furnished, free. of cost,. with. a. ~ COPY, 
~of, “the. same. by: the Magistrate.” ..-... <... 
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82. The only other Section necessary 
for our- purpose is Section 172 which is 
as follows :— 

“(1) Every police officer making an in- 
vestigation under this Chapter shall day 
by day enter his proceedings in the in- 
vestigation in a diary, setting forth the 
time at which the information reached 
him, the time at which he began and 
closed his investigation, the place or 
places. visited by him, and a statement of 
the circumstances ascertained through his 
investigation. 

(2) Any Criminal Court may send for 
the police diaries of a case under inquiry 
or trial in such Court, and may use such 
diaries, not as evidence in the case, but 
to aid it in such inquiry or trial. 

(3) Neither the accused nor his agents 
shall be entitled to call for such diaries, 
nor shall he or they .be entitled to see 
them merely because they are referred to 
by the Court; but, if they are used by the 
Police Officer who made them to refresh 
his memory, or if the Court uses them 
for the purpose of contradicting such 
Police Officer, the provisions of Sec. 161 
or Section 145, as the case may be, of the 
Indian Evidence Act 1872 (1 of 1872), shall 
apply.” 

83. Certain authorities were cited by 
both parties on the First Information Re- 
port which is “information” within the 
meaning of Section 154 of the Code and 
which may be considered now. 

84. Mr. R. C. Deb strongly relied on 
a decision of the Judicial Committee in 
the case of King Emperor v. Khwaja Nazir 
Amhad reported in 71 Ind App 203: (AIR 
1945 PC 18). Strong reliance was placed 
on a paragraph at page 213 of the Report 
which is as follows: 

“No doubt, if no cognizable offence is 
disclosed, and still more, if no offence of 
any kind is disclosed, the police would 
have no authority to undertake an in- 
vestigation, and for this reason Newsam 
J. may well have decided rightly in M. M. 
S. T. Chidambaram Chettiar v. Shan- 
mugham Pillai, (AIR 1938 Mad 129). But 
that is not this case, In the present case 
the Police have under Ss. 154 and 156 of 
the Criminal Procedure Code a Statutory 
right to investigate a cognizable offence 
without requiring the sanction of the 
Court, and to that extent the case re- 
sembles Chhatrapat Singh Dugar v. 
Kharag Singh Lachmiram. (AIR 1916 PC 
64) in which, as the High Court has point- 
ed out their Lordships’ Board expressed 
the viaw that to dismiss an application on 
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the ground that it would be an abuse of 
the powers of the Court might be to act 
on treacherous grounds. Of course, in the 
present case, as in the petition brought by 
Mr. Gauba, no prosecution is possible un- 
less the necessary sanction under S. 197 
of the Criminal Procedure Code has first 
been obtained. But that stage, like the 
stage at which the Court may legitimately 
intervene, has not. in their Lordship’s 
opinion, yet been reached. The question 
so far is one of investigation not pro~ 
secution.” 


85. Referring next to the provisions of 
Section 157 of the Code, Mr. Deb sub- 
mitted that the condition precedent for 
starting an investigation is the “reason to 
suspect” and such suspicion must have an 
objective basis. Although certain diction- 
ary meanings of the word ‘suspect’ were 
referred to by the respondents which 
includes a meaning that it may be even 
fanciful, Mr. Deb submitted that since 
the word “suspect” is qualified by the ex- 
pression “reason”, that makes the test 
objective. My attention was drawn in this 
connection to paragraph 16 of the affi- 
davit of Arun Kanti Roy affirmed on 
behalf of the respondent Nos. 2 and 3 
on the 31st January, 1981 in which no 
facts are stated with regard to the “reason 
to suspect”. It is merely stated that the 
search and seizure was conducted strictly 
in conformity with law. Similarly, in 
paragraph 12 of the affidavit of Sunil 
Kumar Chakraborty affirmed on behalf of 
the respondents Nos. 3 and 4 on the 13th 
January, 1981 there is merely a bald al- 
legation that the F. I. R. disclosed com- 
mission of cognizable offence without spe~ 
cifying what those offences are. 

86. On this aspect of the submission 
that “reason to suspect” must be objec- 
tive and not merely subjective, Mr. Deb 
relied on a decision of the Madras High 
Court in the case of K. V. Muhammad v. 
Chakkappayyan Kannan reported in AIR 
1943 Mad 218. Although that case dealt 
with the power to arrest in the Madras 
District Police Act, 1959 the following 
observation occurs at page 219-220 of the 
Report. 

“I agree that in considering the ques- 
tion of the lawfulness of an arrest or im- 
prisonment, distinctions have been and 
will have to be drawn between the 
powers of a Police Officer and that of a 
private citizen, and that there may be 
cases where the former may without a 
warrant arrest on reasonable suspicion, 
“reasonable” being understood to mean 
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a bona fide belief that an offence had 
been committed or is about to be commit- 
ted, necessitating the arrest of the person 
concerned.” 

87. Reference was also made to a Divi- 
sion Bench decision of the Patna High 
Court in the case of Haramohan Patnaik 
v. Emperor reported in AIR 1939 Pat 129. 
In that case, of course. the Division Bench 
was considering Section 54 (1) of the old 
Criminal Procedure Code of 1898 which 
contained inter alia the expression 
“reasonable complaint”. At page 133 of the 
Report the following observation occurs: 

“In my view the arrest and detention 
of the petition cannot be justified under 
these provisions. The only information 
which the Railway Police had in this case 
was the warrant issued by the District 
Magistrate, Dhenkanal State. Such can 
hardly be said to be a reasonable com- 
plaint or to amount to credible informa- 
tion or to create reasonable suspicion. 
What is a reasonable complaint or sus- 
picion depends on the circumstances of 
each case but it must be founded on some 
definite fact or some tangible proof which 
is sufficient to establish in the mind of a 
reasonable Police Officer the reasonable- 
ness or credibility of the. charge, informa- 
tion or suspicion”. 

88. Mr. Somnath Chatterjee appearing 
for the State sought to distinguish both 
the above decisions by pointing out that 
the language of the relevant provisions 
was different in the sense that the expres- 
sion ‘reasonable’ or ‘credible’ were there 
in the relevant sections which expres- 
sions are not there in Section 157 of the 
Code. 

89. Mr. Deb also referred to the well- 
known decision of the Judicial Commit- 
tee in the case of King Emperor v. 
Vimlabai Deshpande reported in 73 Ind 
App 144: (AIR 1946 PC 123) Ref- 
erence was made toa 
pages 152-53 of the Report where it is 
stated that where a police officer makes 
an arrest under R. 129, sub-r. (1) of the 
Defence of India Rules, he is bound to 
prove to the satisfaction of a Court be- 
fore whom the arrest is challenged that 
he had reasonable grounds of suspicion. 
Of course, the expression in Rule 129 was 
‘reasonable grounds of suspicion’ which 
was the distinction sought to be drawn by 
Mr. Somnath Chatterjee.- The finding of 
the Judicial Committee however is at 
page 154 and is in the following terms :— 

“In their Lordships’ opinion. therefore, 
the High Court was right in holding that 
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the burden lay on the police officer to 
satisfy the Court that bis suspicions were 
reasonable, and it is plain that on the evi- 
dence he had not discharged that burden.” 


90. Lastly, on this point, Mr. Deb ref- 
erred to the decision of the Division Bench 
of this Court in the case of Subodh 
Chandra Ray Choudhury v. The King 
Emperor reported in 29 Cal WN 98: (AIR 
1925 Cal 278). This case also related to 
Section 54 of the Code. Clause 7 of which 
contained the expression ‘credible’ and 
‘reasonable’, expressions which, accord- 
ing to Mr. Chatterjee, were not to be 
found in Sec. 157. At pages 102 and 103 
of the Report the following passage oc- 
curs. 

“The first of these requisites contem- 
plates either the proof of a fact, namely, 
the fact of the person having been con- 
cerned in the act or a reasonable com- 
plaint, or credible information or a 
reasonable suspicion of his having been 
concerned therein. The wording of this 
part of the clause is very similar to that 
of clause firstly of the section. Under that 
clause it has been held by this Court in 
the matter of Charu Chandra Majumdar 
that the section gives a police Officer 
personal authority and involves personal 
responsibility and the reasonable suspi- 
cion and credible information must be 
based upon definite facts which the Police 
Officer must consider for himself before 
he acts under this section, and that he 
cannot delegate his discretion or take 
shelter under the belief or judgment of 
another Police Officer. 2.1... sesse creere eee 
The wording of Clause seventhly clearly 
indicates that the arresting Police Officer 
has to exercise his own judgment and 
form his own opinion as to whether he 
should or should not act and to enable 
him to do so he must have the necessary 
facts before him. What is a reasonable 
complaint or suspicion must depend on 
the circumstances of each particular case, 
but it must be at least founded on some 
definite fact tending to throw suspicion 
on the person arrested and not on mere 
vague surmise or information. A general 
definition of what constitutes reasonable- 
ness in a complaint or suspicion or credi- 
bility of an information cannot be given; 
both must depend upon the existence of 
some tangible proof within the cognisance 
of the arresting Police Officer and he 
must judge whether it is sufficient to 
establish the reasonableness or credibility 
of the charge, information or suspicion.” 
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91. These are all the decisions cited 
by Mr. Deb on this aspect of the matter. 


| 92. -Mr. A. K. Sen, in course of his 
submissions, referred to the case of Entick 
v. Carrington reported in (1965) 19 State 
Tr 1029 (1030). Reference was made to 
certain well-known passages in judgment 
of Lord Camden C. J. some of which may 
be noticed. 


“The great end, for which men entered 
into society, was to secure their property. 
That right is preserved sacred and in- 
communicable in all instances, where it 
has not been taken away or abridged by 
some public law for the good of the 
whole. The case where this right of pro- 
perty is set aside by positive law are 
various. Distresses, executions, forfeitures, 
taxes, etc. are all of this description; 
wherein every man by common consent 
gives up that right, for the sake of justice 
and the general good. | 


By the laws of England, every invasion 
of private property, be it ever so minute, 
is a trespass. No man can set his foot upon 
my ground without my licence, but he is 
liable to an action, though the damage be 
nothing; which is proved by every de- 
claration in trespass, where the defendant 
is called upon to answer for bruising the 
grass and even treating upon the soil. If 
he admits the fact, he is bound to shew 
by way of justification, that some positive 
law, has empowered or excused him. The 
justification is submitted to the judges, 
who are to look into the books; and see if 
such a justification can be maintained by 
the text of the statute law, or by the 
principles of common law. If no such ex- 
cuse can be found or produced, the silence 
of the books is an authority against the 
defendant, and the plaintiff must have 
judgment osses 

Papers are the owner’s goods and 
chattels; they are his dearest property; 
and are so far from enduring a seizure, 
that they will, hardly bear an inspection; 
and though the eye cannot by the laws 
of England. be’ guilty of a trespass, yet 
where- private papers are removed and 
carried away, the secret nature of these 
goods-will be an aggravation of the tres- 
pass, and. demand more -considerable 
damages in that respect: Where is the 
written law that; gives.,any. magistrate 
such.a-power? I can safely answer, there 
is none; and therefore:it-is too much for 
us without:such authority.to pronounce a 


-practice legal, which -would_ be: subversive. 


of all the comforts of society.” 
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93. These passages were relied- on by - 
Mr. Sen to underscore the sacrosanct 
nature in which the English law looks 
upon the books and papers belonging to 
a citizen. . 


94. Mr. Somnath Chatterjee" while 
addressing me on this aspect of the matter 
prefaced his submission with the observa- 
tion that an F. I. R. must not be con- 
strued as if it was a Statute or a will or 
a deed. An F. I. R. is not ordinarily the 
language of a person learned in the law 
and as such must be liberally construed. 
He further submitted on the strength of 
the authorities, which will now have to 
be considered, that the principle enunciat- 
ed by the Supreme Court with re- 


- gard to a show cause notice in the 


East India Commercial Co.’s Case* does 
not apply to an F. I. R. He emphasised 
the expression “reason to suspect” in Sec- 
tion 157 of the Code and compared it with 
the Section 166 (3) of the Code which con- 
tains the expression ‘reason to believe’. 
Relying on well known principles of con- 
struction, Mr. Chatterjee contended that 
in enacting Section 157 of the Code where 
the expression is “reason to suspect”, the | 
Legislature intended it to mean something 
other than “reason to believe”. 

95. In this connection, reference was 
made by Mr. Chatterjee to a decision of 
the Supreme Court in the case of Chandra 
Bhal v. The State of U. P. reported in 
(1971) 3 SCC 983. At paragraph 4 of the 
Report the following passage occurs: 

“No doubt: the first information report 
being an early record and the first version 
of the alleged criminal activity conveyed 
to the Police Officer with the object of. 
putting the police in motion in order to 
investigate, is an important and valuable 
document. But it has also to be remem- 
bered that it is not a substantive piece of 
evidence and it can only be used for the 
purpose of corroborating or contradicting 
its maker. The statute does not provide 
that it must be made by an eye witness 
to the commission of the alleged offence 
or that it must give full and precise de- 
tails. It is, therefore, not intended to be 
treated as the last word of the prosecu- 
tion in the matter. It merely marks the 
beginning of the investigation into the 
reported offence and its value must ac- 
cordingly depend on the circumstances of 
each case including the nature of the 





¥(Citation. not given in the certified copy. . 
. However, it seems to be AIR 1962 SC 
1893 — Editor). X 
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crime, the position of the informant and 
the opportunity he had of witnessing the 
whole or part of the commission of the 
alleged offence. Now, if-this be the legal 
position then the contents of the. first in- 
formation report cannot serve as the sole 
and conclusive test for determining the 
question whether there should be one or 
several trials of the several offences dis- 
closed in the report. The matter has to 
be determined on the basis of the result 
of the investigation in the light of the 
provisions of the Code of Criminal Pro- 
cedure. “Reference was also made to a 
decision of the Supreme Court in the case 
of Hasib v. State of Bihar reported in 
AIR 1972 SC 283. In that case it was ob- 
served by the same learned Judge as in 
the earlier case that the object of First 
Information Report from the point of 
view of the informant is to set the Cri- 
minal Law in motion. From the point of 
view of the investigating authorities it is 
to obtain information about the alleged 
Criminal activity so as to be able to take 
suitable steps for tracing and bringing to 
book the guilty party. The report does 
not constitute substantive evidence though 
it is important as conveying the earliest 
information about the occurrence. It can 
be used only as a previous statement for 
the purpose contemplated under Sec. 157 
or Section 145 of the Evidence Act, that is 
for corroborating or contradicting its 
maker and not of other witnesses,” 


96. Again, in ‘the case of Nanhku 
Singh v. State of Bihar reported in (1972) 
3 SCC 590: (AIR 1973 SC 491) there are 
very similar observations with regard to 
an F. I. R. by Jaganmohan Reddy, J. ` 


97. Reference was next made to an- 
other decision of the Supreme Court in 
the case of Duraipandi Thever v. State of 
Tamil Nadu reported in (1973) 3 cc 
680 : (AIR 1973 SC 659). From the Report 
it appears that information was given to 
the effect that a certain person was stated 
to have hit the deceased without giving 
the names of the accused persons. It fur- 
ther appears that information was based 
on village gossip and that the informant 
was not an eye-witness to the occurrence. 
In this context, Dua J. -in paragraph 7 
observed as follows :— 


“It was clearly open to the authorities 
concerned to take action on this informa- 
tion if they so chose, but it was equally 
open to them to wait for more authentic 
or reliable information for taking appro- 
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-was based on , hearsay 
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priate action, treating the earlier informa- 
tion as based on mere village gossip.” 
98. On the strength of this authority, 
it was contended by Mr. Chatterjee em- 
phatically that a mere. hearsay evidence 
based on a village gossip can be an ‘in- 
formation’ within the meaning of Sec- 
tion 154 of the Act. 
_ 99. Reference was next made to a 
decision of the Supreme Court in the case - 
of Hallu v. State of Madhya Pradesh re- 
ported in AIR 1974 SC 1936. At para 7 
of. the Report it appears that High Court 
refused to attach any importance to the 
Report given by one Tibhu as the names 


- of the appellants. were not mentioned in 


the Report on the ground that though it 
was earliest in point of time, it could not 
be treated as the First Information Re- 
port under Section 154, Criminal Pro- 
cedure Code, as Tibhu had no personal 
knowledge of the incident and the Report 
evidence. The 
Supreme Court observed as follows :— 
“In this view the High Court clearly 
erred for Section 154 does not require 
that the Report must be given by a person 


. who has personal knowledge of the inci- 


dent reported. The section speaks of an 
information relating to the commission of 
a cognizable offence given to an officer 
in charge of a Police Station. Tibhu* had 
given such information and it was in 
consequence of that information that the 
investigation had commenced.” 


100. Reference was next made to a 
Full Bench decision of this Court in the 
case of A. K. Roy v. State of West 
Bengal reported in AIR 1962 Cal 135. At 
paragraph 7 of the Report the following 
sentence occurs: 

“If, from information received or other- 
wise, an officer-in-charge of a Police 
Station suspects the commission of an 
offence which he is empowered to investi- 
gate, he shall forthwith send a report of 
the same.to a Magistrate empowered to 
take cognizance of such offence, and shall 
proceed in person, or shall depute one of 


-his subordinate officers to the spot to in- 


vestigate the case.” 


101. On the strength of this decision, 
it is submitted by Mr. Chatterjee that the 
expression “reason to suspect” has been 
equated with ‘suspect by the Full Bench. 

102. Reference was made next by Mr. 
Chatterjee to the well-known decision of 
a five Judge Bench of this Court in the 
case of Jay Engineering Works v. State 
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. of West Bengal, reported in 72 Cal WN 
441: (AIR 1968 Cal 407) Sinha C. J. at 
paragraphs 41 and 42 of the Report deals 
with a Circular of the State of West 
Bengal wherein it was stated that in the 
ease of a “legitimate labour movement” 
the police was to make an investigation 
that the complaint had a basis in fact be- 
fore taking “action provided under the 
law”. Analysing the group of Sections 
starting from Section 154 and referring 
to certain decisions Sinka C. J. comes to 
the following conclusion. At the end of 
paragraph 42 of the Report: 

“There are numerous cases upon this 
point which is not necessary to state here. 
it is plain therefore that a blanket direc- 
tion, that whenever a complaint is made, 
even of the commission of a cognizable 
offence, in connection with amy trade 
union activity the officer in charge must 
first make an investigation Into the com- 
plaint and satisfy himself that it is based 
on fact before taking any action whatso- 
ever, is violative of Section 154 of the 
Code.” 

103. Reference was s made to a decision 
in the case of B. Waivekar v. King Em- 
peror reported in 30 Cal WN 713: (AR 
1926 Cal 966). That case turned on the 
interpretation of Section 46 af the Cal- 
cutta Police Act, 1866. At pages 716-717 of 
the Report the following passage occurs. 

“Section 46 of the Calcutta Police Act 
authorises the issue of a warrant, after 
the preliminaries referred to above have 
been complied: with, only when the issu- 
ing officer has reason to believe that any 
house, room or place is used as a common 
gaming house. In other words, he may 
then, and then only, issue his warrant 
authorising the police to enter such house, 
room or place and take into custody all 
persons who are found therein and to 
seize all instruments of ‘gaming and all 
monies and articles reasonably suspected 
to have been used or intended to be used 
for the purpose of gaming and to search 
all parts of the house, room or place used 
as a common gaming house and to seize 
ete. In the present warrant, it is stated 
that the issuing officer has cause to suspect 
that the premises in question are- used 
and kept as and for a common. 
house. Now, the expression ‘reason to be- 
lieve’ is entirely different from the ex- 
pression ‘cause to suspect’. It is obvious 
that the former connotes a great deal 
more than is conveyed by the latter.” 

104. Strong reliance was placed by 
Mr. Chatterjee on the contradistinction 
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between ‘reason to believe’ and ‘cause to 
suspect’ in the above decision. 

105. Great emphasis was placed by 
Mr. Somnath Chatterjee on a paragraph 
in the first decision cited by Mr. Deb that 
is to say the case of King Emperor vV, 
Khwaja Nazir Ahmad reported in 71 Ind 


App 203: (ATR 1945 PC 18). That para- 
graph may be set out hereinbelow: 


"In their Lordships’ opinion, however, ` 
the more serious aspect of the case is to 
be found in the resultant interference by 
the Court with the duties of the police 
Just as it is essential that every one ac- 
cused of a crime should have free access 
to a Court of Justice so that he may be 
duly acquitted if found not guilty of the 
offence with which he is charged, so it is 
of the utmost importance that the judi- 
ciary should not interfere with the police 
‘mn matters which are within their province 
and into which the law imposes on them 
the duty of mquiry. In India, as has been 
shown, there is a statutory right on the 
part of the police to investigate the cir- 
cumstances of an alleged cognizable 
crime without requiring any authority 
from the judicial authorities, and it would, 


_as their Lordships think, be an unfortu- 


nate result if it should be held possible 
to interfere with those statutory rights by 
an exercise of the inherent jurisdiction of 
the Court. The functions of the judiciary 
and the police are’ complimentary not 
overlapping, and the combination of indi- 
vidual liberty with a due observance of 
law and order is only to be obtained by’ 
leaving each to exercise its own function, 
always, of course, subject to the right of 


_ the Court to intervene in an appropriate 


case when moved under S. 491 of the 
Criminal Procedure Code to give direc- 
tions in the nature of habeas corpus. In 
such a case as the present, however, the 
court’s functions begin when a charge is 


„preferred before it, and not until then. 


it has sometimes been thought that Sec- 
tion 561-A has given increased powers to 
the Court which it did not possess before 
that section was enacted. But this is not 
so. The section gives no new powers, it: 
only provides that those which the Court’ 
already inherently possesses shall be pre- 
served and is inserted, as their Lordships 
think, lest it should be considered that the 
only -powers possessed by the Court are 
those expressly conferred by the Criminal 
Procedure Code and that no inherent 
power had survived the passing of that 
Act.” 
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106. Mr. Chatterjee also referred to 
- certain Supreme Court decisions in which 
the above ‘passage has been’ cited with 
approval 

107. Mr. Deb in dealing with these 
cases and, in particular, the above para- 
graph, submitted that the observations of 
the Judicial Committee with regard to the 
respective fields occupied by the judi- 
ciary and the police authorities are only 
applicable to a case where there is evi- 
dence of some cognizable offence having 
been committed and does not. apply to & 
case where no cognizable offence is dis- 
closed. 

108. Reference was made by Mr. 
Somnath Chatterjee to another decision 
of the Supreme Court in connection with 
Section 154 of the Code. That is the case 
of Apren Joseph v. State of Kerala re- 
ported in AIR 1973 SC 1. In that deci- 
sion it has been held that the “receipt and 
recording of' information report by the 
police is not a condition precedent to the 
setting in motion of a criminal investiga- 
tion. Nor does the statute provide that 
such information report can only be made 
by an eye-witness. First Information Re- 
port under Section 154 is not even con- 
sidered a substantive piece of evidence. It 
can only be used to corroborate or con- 
tradict the informants evidence in 
-Court,.”” Almost identical observations are 
made by the same learned Judge of the 
Supreme Court viz. Dua, J. in the case 
of D. R. Bhagare v. State of Maharashtra 
reported in AIR 1973 SC 476. 


109. On the question whether an il- 
legal search affects the validity of the 
seizure, Mr. Chatterjee relied on a very, 
recent decision of the Supreme Court in 
the case of State of Maharashtra v. Nat- 
warlal Damodardas Soni reported in 
(1980).4 SCC 669: (ATR 1980 SC 593). Aft 
para. 9 of the Report Sarkaria, J. observ- 
ed as follows :— 

“Taking the first contention first, it 
may be observed that the police had 
powers under the Code of Criminal Pro- 
cedure to search and seize this gold if they 
had reason to believe that a cognizable 
offence had been committed in respect 
thereof. Assuming arguendo, that’ the 
search was illegal, then also, it will not 
affect the validity of the seizure and fur- 
ther investigation by the Customs Auth- 
orities or the validity of the trial which 
followed on the complaint of the Assistant 
Collector of Customs.” . 

110. Some new cases on the question 
of F, I, R, wera cited by Mr, Deb in reply 


Sanchaita Investments v. State of W. B- 


Cal. 179 
for the first time for which adequate 


opportunity was given te the respondents. 


to deal with. These cases may now be 
noticed. 


111. Mr. Deb strongly relied on a deci- 
sion of the Punjab and Haryana High 
Court in the case of Balwant Singh v. 
District Food and Supplies Controller re- 
ported in (1975 Cri LJ. 687}. Im that deci- 
sion, in dealing with the inherent juris- 
diction of the High Court under Sec. 482 
of the Code it was held that the expres- 
sion “im the imterest of justice” used in 
Section 482 would ealt for the interfer- 
ence of the High Court im the interest of 
justice -even at the stage were only an 
E. L R. is lodged with the police, if the’ 
F. L R.'does not diselose any offence 
whatsoever. For ma matter where the 
F. L R. does not diselose any offence 
cognizable or non-cognizable, then allow- 
ing the investigating agency to continue 
with the investigation and harass a citizen 
would certainly not be in the interests of 
justice. Against this kind. of harassment 
of a citizen, the Court must exercise its 
inherent power whenever its assistance is 
sought by a citizen. Mr. Gooptu for the 
respondents sought to distinguish this 
decision. by saying that it was rendered in 
another jurisdictiom viz. the inherent 
jurisdiction of the High Court under the 
Code and was not of any relevance in the 
Writ jurisdiction of this Court. 

312. Reference was made to the case 
of Moni Mohon Ghose v. The King Em- 
peror’ reported in 35 Cal WN 623 (628) : 
(AIR 1931 Cal 745). If was held in that 
decision that First Information under Sec- 
tion 154 is not substantive evidence of the 
facts stated therein but if can be used to 
corroborate the informants under Sec. 157 
of the Evidence Act or to contradict him 
under Section 155 and Section. 145 or- is 
admissible under Section 32 (1) or Sec- 
tion 8 of that Act. 


113. As I have already indicated, I 
have noticed the authorities in some detail 
in deferenee to the reference to them 
from the Bar. ; 


114. I do not feel that I have to. ex- 
press any opinion on fhis aspect of the 
matter. This is because, on my finding - 
that the provisions of the Act have no ap- 
plication fo the petitioner firm, it must 


“necessarily follow that the F. L R. in the 


instant case cannot and does not disclose 
any offence under the Act. This contention 
on behalf of the petitioner therefore suc- 
ceeds as a corollary of my conclusion that 
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the provisions contained in the Act do not 
have any application to the case of the 
petitioner firm. 


115. The next branch of the argument 
centered around Section 165 of the Code. 
Section 165 of the Code, which has been 
set out above contemplates three different 
stages, First, when an officer-in-charge or 
a police officer making an investigation 
has reasonable ground for believing that 
anything necessary for the purpose of an 
investigation into any offence may be 
found in any place within the limits of 
the police station and such thing cannot 
be obtained without undue delay, such 
officer may, after recording in writing 
the grounds of his belief and specifying in 
writing the thing for which the search is 


to be made by him may make a search of. 


any such thing. Therefore, Section 165 (1) 
contemplates not only the recording of 
the grounds of the belief of the police 
officer in’ writing but such recording must 
not only state that that particular thing 
or things are necessary for the purpose 
of an investigation, but also that such 
thing or things cannot be obtained except 
by way of a search without undue delay. 
Section 165 (1) therefore clearly obliges 
the police officer to conduct a search after 
applying his mind to both these aspects 
of the case and recording his reasons in 
respect thereof. 


116. Section 165 (2) provides that the 
police officer proceeding under sub-sec- 
tion (1) shall-as far as practicable conduct 
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- the search in person. Section -165 (3) of. 


the Code provides that if the ‘police officer 
‘is unable to conduct the search in person 
and there is no other person able to make 
the search present at the time, he may. 
after recording in writing his reasons for 
so doing require any officer subordinate 
to him to make the search and such sub- 
ordinate officer is to be supplied with an 
order specifying the place to be searched 
and as far as possible the thing for which 
search is to be made. This sub-section 
therefore casts a twofold obligation on a 
police officer who is unable to conduct the 
search in person to record in writing the 
reasons for authorisation of a subordinate 
officer but also to supply to such sub- 
ordinate officer a written order containing 
the particulars of the place te be searched 
and also, as far as possible, the thing to 
be searched. 


117. Sub-section (5) of Section 165 of 
the Code contains a valuable safeguard 
for the owner or occupier of the place 
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which is to. be searched under the earlier 
provisions of Section 165. It provides that 
copies of any record made under sub-sec- 
tion (1) or sub-section (3) shall forthwith 
be sent to the nearest Magistrate em- 
powered to take cognizance of the offence 
and the owner or occupier of the place 
searched shall be furnished, free of cost, 
with a copy of the same by the Magis- 
trate. 


118. As indicated earlier, this conten- 
tion was not to be found in so may words 
in the petition but was taken, for the first 
time, specifically in paragraph 37 of the 
affidavit-in-reply filed by  Beharilal 
Murarka on behalf of the -petitioners on 
the 20th January, 1981. Although objec- 
tions were raised on behalf of the respon- 
dents to the petitioners being allowed to 
urge this point, I felt that, for the ends of 
justice, this point should be allowed to be 
agitated and suitable opportunities are to 
be given to the respondents to file supple- 
mentary affidavits dealing with the factual 
aspect of the matter. Pursuant to leave 
granted by this Court the respondents 
have filed supplementary affidavits deal- 
ing with the factual aspect of this matter. 


119. Paragraph 37 of the affidavit-in- 
reply in effect states that there has been 
no recording of reasons as required by 
Sections 165 (1) and 165 (3) of the Code 
also the allegation that there was no 
material for entertaining any such belief. 
There is also the further allegation that 
neither Section 165 (1) nor Section 165 (3) 
nor Section 165 (5) have been complied 
with 

120. In the affidavit of Sunil Kumar 
Chakraborty affirmed on 2Ist January, 
1981 the allegations contained in para- 
graph 37 of the affidavit-in-reply ‘are 
dealt with. The relevant portions of para- 
graph 3 of that supplementary affidavit 
may be set out hereinbelow :— 

“I state that recording as required by 
Sections 165 (1) and 165 (3) of the Code of 
Criminal Procedure was made in the case 
diary as provided in Section 172 of the 
said Code. I state that there was sufficient 
reason to believe that many things neces- 
sary for the purpose of investigation into 
the offence would be found. I state that I 
issued orders in writing to the Inspectors 
of Police attached to the Bureau specify- 


“ing the places to be searched and as far 


as possible the things for which searches 
were to be made as required under Sec- 
tion 165.(3) of the’ said Code. I state that 
the provisions of the Act including those 


1981 


of Sections 165 (1) and 165 (2) and*165 (3) 
of the Code have been duly ~ complied 
with. I state that records of the case in- 
eluding seizure lists, forwarding reports 
were duly sent to the learned Magistrate 
and that the case diary was produced be- 
fore the learned Magistrate apprising the 
grounds and the places of search.” 


121. I must record at this stage that in 
course of the hearing and although, in my 
view, adequate opportunities were given 
to the respondents, no recorded reasons 
under either S. 165 (1) or S. 165 (3) of 
the Code were at any stage produced or 
‘ sought to be tendered on behalf of the 
respondents as part of the records of this 
ease. Mr. Naranarayan Gooptu appearing 
for the respondents Nos. 3 and 4 repeated- 

ly emphasised the fact that no application 
has been made by the petitioner as con- 
templated by Section 165 (5) of the Code 
for the recorded reasons. He also, more 
than once, mentioned the fdct that he had 
‘the recorded reasons with him. 


122. - This submission of Mr. Gooptu 
was sought to be refuted by Mr. Deb on 
-both the factual and legal aspects, On the 
legal aspect, reference was made to Sec- 
tion 172:-of the Code which provides for 
keeping of a case diary by a police officer 
making an investigation. Particular ref- 
erence was made to Section 172 (3) of the 
Code which provides that neither the ac- 
cused nor his agents shall be entitled to 
call for such diaries, nor shall he or they 
‘be entitled to see them merely because 
they are referred to by the Court. With 
reference to the scheme of Section 172 of 
the Code and the particulars which are to 
be entered in the case diary it was sub- 
mitted on behalf of the petitioners that 
the recording of reasons under Section 165 
of the Code is not to be made in the case 
diary but should be independently record- 
ed somewhere outside the case diary. This 
was particularly by reason of the fact that 
under Section 172 (3) of the Code con- 
tents of the case diary were made pri- 
vileged in so far as the accused or his 
agent is concerned. It was submitted that 
if the reasons which are required ‘to be 
recorded under Section 165 of the Code 
are made part of the case diary then the 
valuable right conferred on a citizen 
under Section 165 (5) of the Code of ob- 
taining a copy of the recorded reasons 
free of cost would be rendered nugatory 
and would in effect be taken away. There- 
fore, it was submitted with considerable 
emphasis that the reasons which are 
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statutorily required to be -recorded -under 
Section 165 of the Code cannot be made 
part of the case diary as contemplated by 
Section 172 of the Code. 


123. On the factual aspect, reference 
was made to a document which was 
tendered and forms part of the records 
of this case by my order dated 4th Febru- 
ary, 1981. The tendering was subject to 
the objection of Mr. Gooptu that his 
clients had no opportunity of dealing with 
the document. Mr. Biswarup Gupta ap- 
pearing for the petitioner stated that a 
copy of the document had been supplied 
to the advocate-on-record of the respon- 
dents. i 


124. The document is a cyclostyled one 
and is headed “Application for informa- 
tion” in High Court Form No. (M)55C/H 
(30) (Criminal). In the column headed 
“nature of information required” it is 
stated by the petitioners Nos. 2 and 3 
through their advocate that they want the 
information whether any recording of the 
‘ground of belief in writing by any police 
officer in respect of the search is made 
at the various premises or any other re- 
cord under Section 165 (1) or 165 (3) of 
the Code has been sent to the Court of the 
Chief’ Metropolitan Magistrate. It is fur- 
ther stated that the requisition is being 
made pursuant to Section 165 (5) of the 
Code in connection with the pending cri- 
minal case before the Chief Metropolitan 
Magistrate, Calcutta. At the foot of the 
document on the right-hand side there is 
an endorsement by a Clerk of the above 
Court, to the following effect: “No such 
report under Section 165 (5) Cr. P. C. ap- 
pears to have been sent to this Court.” - 


125. Considerable arguments were ad- 
vanced on the question whether the pro- 
visions of Section 165 of the Code were 
mandatory or directory. Mr.-Gooptu for 
the respondents submitted that the provi- 
‘sions of Section 165 of the Act were mere- 
ly directory and the violation of it only 
amounts to an irregularity. It was sub- 
mitted that if there was substantial’ com- 
pliance with the provisions of Sec. 165, 
the Court should not interfere. On the 
cther hand, it- was submitted on behalf of 
the petitioners that the provisions of Sec- 
tion 165 were mandatory and the non- 
compliance thereof would render. the pro- 
ceedings illegal. Strict compliance with 
the provisions, it was submitted, was 
called for. In this connection reference 
was made to certain authorities which 
may now be considered, 
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126. Mr. Gooptu relied on a decision 
of the Supreme Court in the case of 
Radha Kishan v. State of U. P. reported 
in AIR 1963 SC 822. In paragraph 4 of 
the Report the contentions on behalf of 
the appellant in that case are recorded 
and the third contention is summarised as 
follows: t 

“That. the search was illegal inasmuch 
as it was in contravention of the provi- 
sions of Ss. 103 and 165, Cr. P. C.” 

- At paragraph 5 of-the Report, the follow- 
ing observations occur: 

“We shall deal with the last four points 
` first. So far as the alleged illegality of 
the search is concerned it is sufficient. to 

say that even assuming that the search 
was illegal the seizure of the articles is 
not vitiated. It may be that where the 
provisions of Ss. 103 and 165, Code of 
Criminal Procedure are contravened the 
search could be resisted by the person 
whose premises are sought’to be searched. 
It may also be that because of the il- 


legality of the search the Court may be - 


inclined to examine carefully the evi- 
dence regarding the seizure. But beyond 
these two rine aaa no further con- 
sequence ensues” 

127. On the strength ofthe above ob- 
servations, it was contended that non- 
_ compliance with Section 165 of the Code 
does not make the search and seizure il- 
legal. 

128. Mr. Gooptu also “relied strongly 
on a decision of a Division Bench of the 
Delhi High Court in the case of Fedders 
Lloyd Corporation v. B. A. L. Swami re- 
ported in AIR 1969 Delhi 26. In that deci- 
sion, after analysing Section 165 of the 
Code and referring to certain decisions of 
the Judicial Committee and the Supreme 
Court the Court came to the following 
conclusion at paragraph 21 of the Report: 

“On a consideration of all the above- 
mentioned aspects and the language of 
sub-section (1) of Section 165 of the Cri- 
minal Procedure Code we are of the opin- 
ion, and we hold, that the provisions in 
the said sub-section (1).are only directory 
and not mandatory, and consequently 
substantial compliance with the require- 
ments inthe said sub-section (1) would 
be sufficient. This view of ours gives 
effect to both the object of ‘the legisla- 
ture in conferring the power to search 
upon the police officers under S. 165 (1) 
and the object to provide safeguards or 
protection against any mala fide, whimsi- 
cal or arbitrary searches by - the police 


~ officers," 
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Mr. Gooptu also referred to a decision of 
the Allahabad High Court in the case ‘of 
Churamani Chaturvedi v. Emperor re- 
ported in AIR 1928 All 402 (1). I do not sea 
how that decision is of any relevance to 
the present case. It was held by Sulaiman, 
A. C. J. that an order directing the ap- 
plication for copies under Section 165 (5) 
to be -filed is tantamount to refusing to 
grant the copies. Such an order cannot be 
treated as an extra-judicial order,. and 
being actually in disregard of the speci- 
fic provisions of the law, is illegal and 
can be set aside under S. 435. ; 


129. Mr. Deb in his reply on the ques- 


.tion whether Section’ 165 was directory 


or mandatory relied on an unreported 
decision of this Court in the case of 
Hindustan Motors Limited v. T. N. Kaul 
(Appeal from Original Order No. 280 of 
1970) in which the judgment was deliver- 
ed by a Division Bench of this Court on 
the 25th March, 1971. Although | references 
were made to certain observations in the 
unreported judgment, I refrain from deal- 
ing with them because they have ‘been 
considered by a subsequent decision of this 


` Court to which I shall presently refer. 


130. Mr. Deb placed very strong re- 
liance, on this aspect of the matter, on a ` 
decision of this Court in- the case of - 
Kesoram Industries and Cotton Mills Ltd. 
v. S. K. Rattan reported in (1974) 78 Cal 
WN 121. In this decision, A. K. Sen, J, 
dealt with this aspect of the matter. Para- 
graph 20 of the Report starts with the fol- 
lowing observations: 

“Next I proceed to consider Mr. Dutt’s 
challenge to the search and seizure as 
made on the dates from June 15 to 18, 
1967 by respondents Nos. 2 and' 3 on the 
authorisation of respondent No. 1 dated 
June 13; 1967. According to Mr. Dutt such 
search and seizure are illegal. Search as 
made is illegal according to him firstly 
because it was not made on the basis of 
any reasonable grounds of belief as con- 
templated under . Section 165 (1) of the 
Code. Secondly it is claimed to be illegal 
because the search as conducted was in 
the nature of a general search and was 
not in respect of any particular thing ` 
necessary for the purpose of investigation 
specified as such in writing. Thirdly the 
search is said to be illegal as there was no 
compliance with Section 165 (5) of the 
Code”. l 
In the same paragraph reference is made 
to the unreported decision in Hindustan 
Motors Lid, v. T, N., Kaul (A. F. O. Q. 
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No. 280 of 1970) (Cal) as an authority for 
the proposition that where puwer is to be 
exercised subject to certain preconditions 
as in Section 165 (1) of the Code and such 


conditions must be fulfilled and where 


one of the preconditions is reasonable 
ground for'belief with reference to .ob- 
jective considerations set out in the sec- 
tion itself, the grounds are justiciable 
though to a limited extent viz. - that the 
same must be established to exist and 
the considerations are relevant. 

131. In paragraph 30 of the Report 
A: K. Sen, J. proceeded to consider the 
important question as to the effect of the 


. infringement found by his Lordship. The © 


finding of his Lordship which is followed 
by the discussion of a number of cases is 


“to be found at paragraph 30 of the Report ' 


and is in the following terms:— 

"The provision of Section 165 had been 
subject to judicial interpretation herein- 
before. On the text of the provision it 
lays down certain conditions to be ful- 
filled. First of all the police officer pro- 
posing to make the search must have re- 
asonable grounds for believing that any- 
thing necessary for the purpose of an in- 
vestigation may be found in the place to 
be searched. Secondly, he is to form an 
opinion that but for such an. immediate 
search ‘such thing cannot be obtained 
without undue delay. Thirdly, he is to in- 
corporate in writing the grounds of his 
belief and fourthly, he must specify in 
such writing so far as possible the thing 
for which search is to be made. On the 
language it is quite explicit that very 
strict provisions have been made for the 
guidance of the police officer conducting 
a search at his own responsibility. Such 
provision ig made as such search by its 
` very nature is likely to'be arbitrary in 
character. Strict compliance with such 
statutory provision is called for to avoid 
any abuse of the power or wrongful 
search violating citizens’ privacy. Though 
_the jurisdiction to conduct a search may 
- not arise only .on due compliance with 
each of these statutory requirements yet 
in order to make the search legal a man- 


datory requirement enforcing such coms- 


pliance is called for.” 

His Lordship refers to the case of State 
of Rajasthan v. Rahaman reported in AIR 
1960 SC 210, where the Supreme Court 
held that a search in contravention of 
Section 165 of the Code.is illegal. Various 
other decisions of this Court and other 
courts are also considered in this connec- 
tion. After distinguishing a number of 
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decisions of the Supreme Court and other 
Courts and dealing with them his Lord- 


ship takes the view that articles which are 
obtained as a. result of an illegal search and 


seizure should be directed to be returned, 


132. Mr. Deb finally draws my atten- 
tion to the operative! part of the Order 
in the above case which is to be found at 
paragraph 37 of the Report and is i in the 
following terms: 

“The Rule is made absolute, ' the im- 


- pugned search and seizure being declared 


illegal and without jurisdiction I direct 

return of all documents and articles seized 

to the petitioner ETERRA E g 

Paragraph 38 is in the following terms :— 
“Let a writ in the nature of Mandamus 

do issue directing and commanding the 

respondents and each of them forthwith 





_ to return to the petitioner all documents 


and articles seized im course of the im- 
pugned search.” | 

133. Mr. Deb invited me to passa 
similar order with regard to the docu- 
ments seized in the instant case. 

134. With respect; I am in entire agree- 
ment not only with the lucid analysis of 
A. K. Sen J. of the scheme of Section 165 
of the Code, but also his Lordship's find- 
ing on the mandatory nature of ` the re- 
quirements and thei effect of non-com- 
pliance thereof. I am. also in entire agrée- 
ment with the form lof the order passed 
by A. K. Sen, J. That being so, I refrain 
from going into an elaborate analysis of 
the various other casés which were cited 
on this point. ` | ; 

135. Coming to the facts of the instant 
case, as I have already indicated, adequate 
opportunity, in my view, was given to the 
respondents to answer this challenge of| © 
non-compliance with, the various require- 
ments of Section 165 of the Code and in 
particular of Sections 165 (1), 165 (3) and 
164 (5); On the materials before me, I 
must hold that there ‘is nothing to show 
that these provisions: of Section 165 of the 
Code have been complied with. I am of 
the view that a case diary maintained 


‘under Section 172 of the Code is not the 


document in which the reasons which are 
required to be recorded under Ss. 165. (1) 


. and 165 (3) of the Code should be so re- 


corded, This is because, as already indi- 
cated, the ban of Section 173 (3) of the 
Code would - completely render . nugatory 
the valuable statutory rights which is 
given to a citizen under Section 165 (5) of 
the Code. 

136. It would necessarily follow and Ta 
hold that on the matemati before me, 
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compliance with the various requirements 
of Section 165 of the Code has not been 
established. On the other hand, the In- 
formation Slip to which I have referred 


above and,. which has been tendered and’ 


forms part’ of the record of this case, 
seems to indicate that the requirements of 
Section 165 (5) of the Code have not been 
complied with. This challenge of the peti- 
tioner therefore succeeds and it must be 
held that they are entitled to the return 
of the seized documents and the monies 
seized on this ground alone. 


137.. The last argument which- was 
made by Mr. A. K. Sen who appeared for 
the petitioner in the second Rule is based 
on Section 19A of the Bengal Finance 
(Sales Tax) Act, 1941. Section 19-A (1) 
and (2) speak of the constitution and 
composition of a Bureau of Investigation 
for discharging the functions referred to 
in sub-section (3). 

138. Sub-section (3), which is the basis 
of this argument, provides as follows :— 


“The Bureau may, on information or of 
its own motion, or when the State Gov- 
ernment so directs, carry out investiga- 
tion or hold. inquiry into any case of al- 
leged or suspected evasion of sales tax as 
well as mal-practices connected therewith 
and send a report in respect thereof to 
the Commissioner.” 


139. Mr. Sen emphatically submitted 
that the investigation or inquiry by the 
Bureau of Investigation can only be in re- 
spect of.alleged or suspected evasion of 
sales tax or with regard to any mal-prac- 
tice connected therewith. Since, admitted- 
ly, there was no question of any alleged 
or suspected evasion of sales tax by the 
present petitioners or any mal-practice 
connected therewith, the Bureau of In- 
vestigation in the present case had no 
jurisdiction to carry on any investigafgion, 

140. This contention does not appear 
to have been specifically taken by the 
petitioner in the first petition. In the 
second matter it was submitted that there 
were suffitient materials to justify this 
‘contention being advanced by Mr. Sen, To 
put the matter beyond the pale of all con- 
troversy, I allowed the petitioners in both 
the matters to file supplementary afi- 
davits pursuant to such leave, Beharilal 
Murarka has filed an affidavit on the 22nd 
January, 1981 in the first matter. In 
paragraph 7 of that affidavit it is stated, 
that the search, seizure, arrest, the. lodg- 
ing of the F. I. R. by the respondent No. 2 
with the respondent No. 3, both of the 
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said Bureau of Investigation, is bad, illegal, 
ultra vires the Bengal Finance (Sales Tax) 
Act, 1941, arbitrary and in violation of the 
Tights of the petitioners on, inter alia, 
ground that neither the petitioner firm nor 
any of the two partners thereof have com- 
mitted any violation of the provisions of 
the Bengal Finance (Sales Tax) Act, 1941 
or are guilty of any offence thereunder. It 
is further stated that no offence has been- 
committed by them under that Act and 
hence the respondents have usurped’ a 
jurisdiction which they do not possess. 

141, In answer -to this allegation, an 
affidavit has been filed by Sunil Kumar 
Chakraborty affirmed on the 27th Janu- ` 
ary, 1981. The relevant statements con- 
tained in the said affidavit have already 
been noticed by me in an earlier part of- 
the judgment. Without repeating the same, 
I am of the opinion that, in view of the 
authorisation of the Commercial Tax Offi- 
cers and Commercial Tax Inspectors under 
the provisions of Section 7 (2) of the Act, 
they have become fully empowered and 
have acquired jurisdiction to undertake 
the search, seizure investigation etc. in this 
case. This point of Mr. Sen therefore fails. 

142. Before I leave this argument, I 
must record a contention advanced by Mr, 
R. C. Deb in this connection. Mr. Deb 
drew may attention to the various orders 
which were issued by S. K. Chakraborty 
on the 13th. December, 1980 and which are 
to be found at pages 9 to 11 of the Annex- 
ures to the affidavit of S. K. Chakraborty 
affirmed on the 27th January, 1981. These 
orders are the directions on various In- 
spectors of Police to search the houses of 
the three partners of the petitioner firm, 
The direction ends with the following sen- 
tence. ‘He is also directed to arrest offend- 
ers concerned with such transactions’. Mr, 
Deb contended that this type of direction 
without specifying the personstobe ar- 
rested is contrary to the provisions of the 
Code. In my view, this contention is of 
substance and should be accepted. |: 

143. Another contention, which ‘was 


' indicated ‘but not pressed very hard, ‘is the 


contention that the proceedings are mala 
fide. It was specifically stated by learned 
lawyers appearing for the petitioners that 
there was no question of any personal 
malice. The argument was more or less on 
the lines that it was really a case of 
malice in law. Mr. Deb submitted that an 
attempt to control the business of the 
petitioners knowing fully well that the 
Act does not apply to them is mala fide, 
Reference was made to the affidavit-in- 
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opposition of Ray paragraph 20 and the 
affidavit-in-reply of Murarka para- 
graphs 62 and 63 in this connection. 

144. In view of my findings on the 
other questions, I do not feel called upon 
to express any opinion on this argument. 


145. Finally, I must observe that there 
is an allegation in the petition that a 
country-made revolver was seized from 
the residence of Sambhu Prosad Mukher- 
jee, the petitioner No. 2 herein, which ac- 
ardini to the petitionér, was planted at 
the premises before seizure. According to 
the respondents this revolver does not 
have a licence. I make it clear that I am 
not expressing any opinion on this con- 
troversy before me. 

146. This disposes of all the. ate 
tions raised on behalf of the parties. 


147. In thé result, this application suc- 
ceeds and the Rule is made absolute. There 
will be a writ in the nature of Mandamus 


directing the respondents to forthwith re- . 


call, cancel and withdraw, the First In- 
formation Report No. 43 dated the 13th 
December, 1980 and all proceedings taken 
on the basis thereof. The impugned search, 
seizure and arrest being declared illegal 
and without jurisdiction, there will be a 
writ in the nature of Mandamus directing 
the respondents to forthwith return to the 
petitioners all books, documents, and 
papers including the copies thereof, if any. 
- seized as a result of the respective search- 
es made at premises Nos. 5 and 6 Fancy 
Lane, Calcutta-64, Taltola Library Row, 
Calcutta and 127B, Rash Behari Avenue. 
Calcutta. 


148. The respondents Nos. 3 and 4 are 
directed to file an affidavit stating that the 
respondents have, pursuant to my order, 
returned all the books, papers and docu- 
ments including the copies thereof to the 
petitioners, 


149. There will also be a writ in the 
nature of Mandamus directing the respon- 
dents to refund to the petitioners a sum 
of Rs. 52,11,930/- forthwith. There will be 
a writ.in the nature of Certiorari quash- 
ing the proceedings before the Chief 
Metropolitan Magistrate, Calcutta - being 
G. R. No. 4298 of 1980 and Section G Case 
No. 1099 dated the 13th February, 1980 and 
-G. R. 4299 of 1980 respectively. ` - 

150. There will be no order as to costs. 

Rule made absolute. 


Gour Mohan Dutta Cal. 185: 


AIR 1981 CALCUTTA 185 
SUDHINDRA MOHAN GUHA, J. 


Banka Behari Dutt, Appellant v. Gour 
Mohan Dutta, Respondent. 

S. A. No. 221 of 1980, D/- 13-3-1981. 

(A) West Bengal Premises Tenancy Act 
(12 of 1956), S. 13 (1) (ff) — Words 're- 
asonable requirement’? — Interpretation 
of — Non-examination of landlord — Not 
fatal to suit for eviction. 


In order to prove reasonableness the 
landlord is to show genuine present need. 
The words ‘reasonably required’ connotes 
something more than mere desire al- 
though at the same time something less 
than absolutely necessary will do. Reason- 
ableness of requirement must be shown 
by evidence. The mind or intention of the 
landlord has no ‘part to play therein. 
Under S. 13 (1) (ff) the landlord to re- 
cover possession of premises need only to 
prove that the premises are ‘reasonably’ 
required and not ‘bona fide’. The word 
‘bona fide’ which was in the Act of 1950; 
has been omitted in the present Act. The 
evidence of landlord himself may `be 
insisted in the case the landlord requires 
the premises both reasonably and bona 
fide. But the reasonableness of require- 
ment may be proved by other legal evi- 
dence other than that which can be ad- 
duced by the landlord himself. As the 
bona fides need not be proved non-ex- 
amination of the landlord would not be 
fatal to the suit for eviction of tenant. 

, (Para 8) 

(B) West Bengal Premises Tenancy Act 
(12 of 1956), S. 13 (1) (ff) — Suit for evic- 
tion — Failure to frame issue as to avail- . 
ability of alternative accommodation ——= 
Effect of. (Civil P. C. 1908), O. 14, R. 1). 

Where the landlord in suit for eviction 
made it clear that he had no other alter- 
native accommodation and the parties 
proseeded to trial with full knowledge of 
rival contentions, led evidence in sup- 
port of its respective case and the Court 
considered such evidence in coming to its 
decision it could not be said that the trial 
was vitiated in the absence of any issue 
as to-whether the landlord was in posses- 
sion of any reasonably suitable accom- 
modation. AIR 1964 SC 164, Rel. on. 

(Para 11) 

{C) West Bengal Premises Tenancy Act 
(12 of 1956), S. 13 (4) — Suit for eviction 
— Court must examine, on its own, whe- 
ther partial eviction would be sufficient. 
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Under sub-s. (4) of S. 13 if the Court out in the notice of ejectment, plaint and 
forms an opinion that requirement of the evidence adduced during the trial. The 
landlord may be substantially satisfied by ` intention of the landlord as to which of 
partial eviction of the tenant from a por the son or, sons intended to start business 

~tion of the premises and the tenant also in rice was not at all clear. In this case the 
agrees to such occupation, it has to pass plaintiff-landiord withheld himself from 

decree accordingly. The tenant is to ex- the witness box, and examined one of his 

_press such agreement when the Court sons, (P. W. 1) whose evidence could not 
forms such opinion. The Court has also -be the substitute for the legal evidence 

got the statutory duty to’ examine the. of the landlord himself. Thus, according 

case of partial eviction irrespective of to Mr. Das Gupta there was no legal evi- 

specific plea in written statement and dence for proving his requirement for the 

there must be evidence or material on re- suit premises. He makes a reference to 

cord to that effect. 1958 Cal LJ 265, Dis- the decision in the case of Nanalal Gover- 

tinguished. (1959) 63 Cal WN 29, Rel. on, , dhandas & Co. v. Smt. Samratbai Lila- 

‘(Para 20) ' chand Shah, reported in AIR 1981 Bom 1. 


Cases Referred : Chronological Pora, 5. Mr. Chandranath Mukherji, tha 


AIR 1981 Bom 1 4 learned Advecate for the Respondent 
(1979) 83 Cal WN 281 , 9 argues that the decision of the Bombay 
(1979) 83 Cal WN 821 41, 14 High Court has least application to the 
AIR 1978 Cal 224 10 facts and circumstances of the present 
(1975) 2' Cal LJ 209 9° suit which is governed by the provisions 
AIR 1967 Cal 255 16 of West. Bengal Premises Tenancy Act,- 
(1966) -70 Cal WN 615 > 16,20 1956. The provisions of this Act are quite 
AIR 1964 SC 164 : 13 ‘distinct from the provision of Section 13 
AIR 1963 SC 884 » 12 of the Bombay Rent Act. Under the Bom- 
(1961) 65 Cal WN 1201 | 18 bay Act a landiord.to recover possession 
. (1959) 63 Cal WN 29 , 17, 18, 20 on the ground of landiord’s requirement 
1958 Cal LJ 265 ` 19 must prove that the premises are reason- 


S. C. Das Gupta and Tapan Sen’ Gupta, ably and bona fide required by the land- 
for Appellant; Charidranath Mukherjee i0Td, whereas in West Bengal Premises 
` and G. S. Chatterjee, for. Respondent: Tenancy Act of 1956 the word “bona fide’ 

‘has been omitted. It is to be seen whether 
JUDGMENT :— The tenant-defendant the landiord’s requirement is reasonable, 
has come up: in appeal against the judg- Section 13 (1) (g) of the Bombay Act lays’ 
ment and decree of Sri M. Roy, Sub- down that the premises must be reason- 
ordinate Judge, Purulia, affirming the. ably and bona fide. required by the tand- 
judgment and decree of seamen passed lord. Mr. Mookherjee submits that the 
` by the Munsif, Purulia, bona fide requirement is a state of mind 
2. The respondent commenced a suit of the landlord which may be required, to 
. for ejectment against the appellant on be proved by the landlord himself Re-. 
determination of tenancy, on the grounds asonable requirement, as in West Bengal 
of default in payment of rent and reason- Act May be proved by the trustworthy: 
able requirement for the purpose of start- evidence, and as such non-examination of 

` ing business in rice by his two unemploy- the landlord would not be fatal. 

, ed sons. The appellant held the tenancy 6. According to the Concise Oxford 
consisting of two rooms at a monthly Dictionary (5th Edition) the meaning af 
rental ‘of Rs. 45/- according to Bengali “bona fide” is “genuinely” and bona fides 
calendar month. ' — ‘Honest intention’ — The meaning of 

3. The learned Munsif found that the reasonable is “Endowed with reason”. 
tenancy had beèn determined by a valid ‘ 
notice to quit and the plaintiff reasonably ` eos carting o Shrouds ites DiE 

_ Tequired the premises in suit for his own equivalent of the phrase “honestly”. “The 

use. Such findings were affirmed in ap- correct province of this phrase is there- 
al by the learned Subordinate Judge. frn par 

peat by fore to qualify things or actions that have 
4. Mr. S. C. Das Gupta, the learned relation to the mind or motive of the in- 

Advocate for the appellant, contends that dividual A fact completely within physi- 

the Respondent’s case as to starting of © cal apprehension can neither be bona or 

business by his unemployed sons is not mala fide — a mental fact may be either” 

consistent. The divergent cases were made and “reasonableness” belongs to the know- 


N 
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ledge’ of fhe Iaw, and therefore to Pe La 
cided by J ustices’”. 


8. Thus in. order to prove, reasonable- 
ness the landÍord is to show genuine pre- 
sent. need.. Fhe words “reasonably requir- 
ed” connotes something more than mere 
desire although at the same time some- 
thing much less than absolute necessity 
will do. “Reasonableness” of requirement 
must. be shown by evid The mind 
or intention of the landlord has no part 
to play therein. As the bona fides need 
not be proved. non-examination of the 
landlord would not be fatak to the present 
suit. Under Section 13 (1) (ff) of the West 
Bengal Premises. Tenancy Act the land- 
lord to recover possession of the premises 
need only to prove that the premises are 
‘reasonably’ required and not ‘bona 
fide’. The word “bona fide’ which was in 
the Act of 1950, has beer omitted im the 
present Act. The evidence of the landlord 
himself may be insisted in the. case the 
landlord requires the premises both re- 
asonably and bona fide. But the ‘re- 
asonableness’ of -requirement may be 
proved by other legal evidence than that 
which ean be adduced by the landlord 
himself Thus, Mr. Mookherjee seems to 
be perfectly justified in contending that 
non-examination of the landlord im this 
case could not be fatal. 


9. Next, it is contended by Mr. Das 
Gupta that the trial was vitiated in the 
absence of any issue as ta whether the 
landlord. was in possession of any reason- 
ably suitable accommodation and thus the 
decree in question is not sustainable ih 
law. The landlord even did not plead in 





the plaint that he was not in- possession ` 


of such accommodation. In support of such 
contention reliance is placed on the deci- 
sions. in the case of Indian Scientific Ac- 
eessories Co. Pvt. Lid. v. Anil Dey, report- 
ed in (1979) 83 Cal WN 281 and in the 
case of Jatindranath Das v Jaduram, 
(1975) 2 Cal LJ 209. 


10. In. the case of Pravash Chandra v. 
Chandra Mohan, reported in AIR 1978 
Cal. 224 the Court observed as {dllows:— 
“Although the parties may have proceed- 
ed on that basis, it cannot. be said that 
the Court can pass a decree without re- 
cording a finding as required under the 
latter part of clause (ff} of sub-section (1) 
of Section 13 of the West. Bengal Premises 
Tenancy Act that the plaintiff is not in 
possession of any reasonably suitable ac- 
commodation ‘elsewhere’. In fact, in the 
present suit. no issue was framed on this 
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‘point and the learned Judge has not also 


recorded any finding on this ‘point. -The 
suit must - therefore go back to the trial 
Court for a finding on this point.” Adopt- 
ing the aforesaid observations as his argu- 
ments Mr. Das Gupta proceeds to contend 
that the onus lay on the Respondent to 
prove the alleged requirement and the ap- 
pellant was under no obligation to dis- 
prove the landlord’s case, - 


. 11. Mr. Mukherji on the other hand 
contends that in paragraph 6 of the plaint 
plaintuf made it clear that he had no 
other alternative accommodation. Con- 
troverting the point defendant in para- 
graph 5 of the written statement made a 
specific case that such alternative accom- 
modation was already available at San- 
desh Gully. ‘Evidence was gone into by 
both the parties on the point. Both the 
Courts on examining the evidence on re- 
cord rejected the defence plea as to the 
alternative accommodation. Thus in the 
above facts and circumstances in the opi- 
nion of Mr. Mukherji it would be futile 
to contend that the trial was vitiated for 
non-framing of any issue. Because the 
parties proceeded to trial with full know- . 
ledge of ‘the rival contentions ‘and led 
evidence in support of its respective case 
and the Court considered such evidence 
in coming to its decision. Reliance is 
Placed on the decision in the case of 
Abdul Razak v. Abdul Rehman, (1979)| 
83 Cal WN 821. 


12. The Supreme Court had occasion 
to lay-down the principle in the case of 
Kameshwaramma v. Subba Rao, AIR 1963 
SC 884; in the following lines, “Since 
the parties went to trial fully knowing 
the rival case and led all the evidence 
not only in support of their contentions 
but in refutation of those of the other 
side, it cannot be said that absence of an 
issue was fatal to the case, or that there 
was a mistrial which vitiates the proceed- 
ings. ” 

13, The same view was also taken in 
Kunju Kesaran v. M. = Philip, see 1964 
SC 164. 


14. In Abdul Razak v. Abdul Rahaman 
((1979) 83 Cal WN 821) (supra) Mr. Jus- 
tice S. K. Datta on a full discussion of the 


‘law on the point ‘observed that where 


though no issue was framed, the parties 
went to trial on full comprehension of the 
issue involved, viz., whether the plaintiff 


-was in possession of any other reasonably 


suitable accommodation adduced evidence | 
in support of their respective case and in 


` 
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refutation of the case of the other side and 
the lower Courts arrived at their conclu- 
_ sion on consideration of the pleadings and 
the evidence there was no scope for hold- 
ing that the decree under appeal was not 
sustainable in law and that a remand for 
adjudication of a relevant issue omitted to 
be framed by the trial Court was neces- 
Bary. ' ` 

_ 15. I am fully in agreement with the 
views expressed by his Lordship and have 
no hesitation to reject the contention of 
Mr. Das Gupta on the point. 


16. Lastly, it is argued by Mr. Das 
Gupta that the learned Courts below did 
not at all consider whether the require- 
ment of the landlord could be met by a 
part of the disputed premises or partial 
eviction. According to him it was incum- 
bent on the Court to arrive at such find- 
ing. Reference is made to the Bench deci- 
sion of this Court in the case of Swarnalata 
Bagchi v. Kanta Bala Dass, (1966) 70 Cal 
WN 615. Next Mr. Das Gupta refers to 
the observation of R. N. Dutt, J. in the 
case of Haripada Samanta Pramathanath 
Samanta, a firm v. Bansidhar Premsukh 
Das, AIR 1967 Cal 255. While consider- 
ing the provision of West Bengal Premises 
Rent Control (Temporary Provisions) Act 
(17 of 1950). His Lordship stated that in 
an ejectment suit on the ground that the 
premises were required by the owner for 
own, use and occupation, there is a statu- 
tory duty on the trial Court to consider 
whether part eviction will substantially 
meet the owner’s reasonable require- 
ment, even though the tenant does not 
take such plea. When the Court thinks 
that‘ part eviction will meet the owner’s 
reasonable requirement, only then the 
consent of the tenant is to be sought for. 

17. The above decision was given in a 
.case governed by the Rent Control Act 
1950. The instant case is however under 
the provisions of the Act of 1956. The 
corresponding provisions in both the Acts 
are almost similarly worded. Under sub- 
section (4) of Section 13 of the Act of 
1956 if the Court forms an opinion that 
the requirement of the landlord may be 
substantially satisfied by partial eviction 
of the tenant from a portion of the pre- 
mises in question and the tenant also 
agrees to such occupation, it has to pass 
a decree accordingly. The tenant is to 
express such agreement, when the Court 
forms such opinion. A Division Bench in 
the case of Krishna Das Nandy v. Bidhan 
Chandra Roy, (1959) 63 Cal WN 29 ob- 
served that a duty had been imposed upon 
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the Court by the statute and the failure 
of the tenant to take any plea under the 
sub-section (4) of Section 13 did not re- 
lieve the Court of such statutory duty. In 
this view of the matter the argument of 
Mr. Murkherjee that the tenant 
failed to take such plea in written 
statement does not hold. good, 
Of course necessary evidence and 
materials must be available to the 
Court for forming such opinion. If the 
Court can form such opinion, then and 
then only the option of the tenant whe- 
ther he agrees to continue in spite of par- 
tial eviction will arise. 

18. The Division Bench decision re- 
ported in (1959) 63 Cal WN 29 was follow- 
ed in Om Prakash Asija v. Monohar Lal, 
reported in (1961) 65 Cal WN 1201. ' 
19. Reiterating his contentions that the 
plea of the tenant that reasonable require- 
ment may be satisfied by evicting from 
a part only of the premises, must be pre- 
ceded by such defence in the written 
statement, Mr. Mukherji refers to the de- 


` cision in the case of Gobinda Bhusan Roy 


v. Jnan Chandra Mukherji, 1958 Cal LJ 
265. But in this case. the defendant did 
not raise the plea that reasonable require- 
ment of the landlord may be satisfied by 
evicting from a part only of the premises, 
in the written statement or in the Court 
of Appeal below, the High Court declined 
to allow him to raise the question in 
second appeal. 

20. Mr. Mukherji also stresses on the 
fact that there must be materials on re- 
cord before the Court to indicate that a 
part of the premises would satisfy the 
landlord’s requirement. The absence of 
any such material would rule out any 
consideration of the question of partial 
eviction. Mr. Mukherji also relies on the 
decision in the case of Swarnalata Bagchi 
v. Kanta Bala Dass ( (1966) 70 Cal WN 
615) (supra). In this case P. N. Mookherjee, 
J. speaking for the Division Bench ob- 
served that, only when the record indi- 
cated and the Court was satisfied that the 
plaintiff's requirement would be met by 
a part of the disputed premises, the ques- 
tion of partial eviction became germane 
for consideration. His Lordship in the case 
reported in (1959) 63 Cal WN 29 also ob- 
served that in the case of partial eviction 
a duty had been imposed upon the Court 
by the statute and the failure on the part 
of the tenant to take any plea under Sec- 
tion 13 (4) did not relieve the Court of 
such statutory duty. Having regard to the 
provision to Section 13 (4) and also to the 
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that the Court has also got the statutory 
duty to examine the case of partial evic- 
tion irrespective of specific plea in the 
written statement. As stated earlier there 
must be evidence or materials on record 
to that effect. In this case it appears that 
neither the Court nor the parties ap- 
proached the issue from that angle. Thus 
the evidence on the point is most meagre. 
The only evidence available is that the 
tenancy consisted of two rooms, the 
measurement of which is not known. 
There was no local inspection. In the cir- 
cumstances I propose to send the suit back 
to the trial Court on remand for limited 
purpose namely, to find whether the re- 
quirement of the plaintiff-landlord could 
be met by evicting the tenant defendant 
from one of the rooms. All other findings 
of the Courts below are affirmed. 


21. In the result, the appeal is ac- 
cepted. The decree for ejectment is set 
aside. The suit is sent back to the trial 
Court on remand for limited purpose indi- 
cated above. Parties would be at liberty to 
adduce fresh evidence concerning only 
partial eviction. And the trial Court 
would dispose of the suit on such finding. 

22. Costs would abide by ` the final 
result, . ` 

Appeal allowed. 
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ANIL KUMAR SEN AND B. C 
CHAKRABARTI, JJ. 
‘Sm. Ranjani Bala Rakshit, Petitioner v. 
- Biswanath Rakshit and others, Respon- 
dents. i, ; 
C. O. No. 122 of 1981, D/- 9-3-1981.; 
Court-fees Act (7 of 1870), S. 7 (iv) (c) 
— Valuation for purposes of court-fee 
— Suit for -partition upon declaration of 
a document as void, fraudulent etc. on 
~ ground of its having been obtained by 
misrepresentation as to character and 
contents of document — Relief of setting 
aside document, is not implicit in relief as 
stated -- Ad valorem court-fee is not 
required to be paid. (Case law discussed). 
(Paras 18, 19) 
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Biswanath 
AIR 1941 Lah 97 (FB) 14 
AIR 1921 Cal 786: 26 Cal WN 479 8,10 


R. P. Bagchi and Snehansu Dinda, for 
Petitioner; Sushanta, Kumar Chatterjee, 
for Respondents. f 


B. C. CHAKRABARTI, J. :— This revi- 
sional application is at the instance of 
the plaintiff of T. S. No. 18 of 1967 of the 
3rd Court of learned Subordinate Judge 
at Howrah. The suit is for partition upon 
a declaration that a document purported 
to be executed by the plaintiff in favour 
of defendants 3, 4 and 5, dated the 29th 
collusive and 
void and not binding on the plaintiff. The 
specific allegations in regard to that docu- 
ment, we shall come to hereafter in some 
details. The suit was decreed in a pre- 
liminary form by the Ld. trial Judge. Be- 
ing aggrieved, defendants 3, 4 and 5 pre- 
ferred an appeal, being Title Appeal 
No. 88 of 1978 of the 2nd Court of the 
Ld. Additional District Judge, Howrah. The 
Ld. appellate Judge, instead of entering . 


‘into the merits of the appeal made an 


order of remand under Order 41 Rule 25 
of the Code. He framed an additional 
issue as follows:— “Is the suit so far as: 
the Kha schedule property is concerned 
properly classified for valuation?” and 
remitted the suit to the Ld. trial Court 
for determination of the said issue with a 


. direction to demand additional court-fees 


on such determination if necessary, with 
liberty to the plaintiff to suitably amend 
the prayer portion of the plaint. 


2. In making the order for remand, the 
Id. appellate Judge has practically decid- 
ed the issue although he has also said 
that any observations made by him would 
not fetter the discretion of the trial Judge 
in coming to his own conclusions. He felt 
inclined to hold that the suit as framed 
should have been valued according to Sec- 
tion 7 (iv) (c) of the Court-fees Act but 
instead of saying so in so many words he 
left the question open for consideration 
by the trial Court to enable the plaintiff 
to ameni the plaint, if need be, so that the 
suit may not fail for want of a proper 
relief claimed therein. 


3. Being aggrieved the plaintiff has 
moved this revisional application. The ap- 
plication has been heard on notice to de- 
fendants 3, 4 and 5. and on contest by 
them. i 


4. In order to appreciate the point in- 
volved`it is necessary at this stage to state 


the case of the plaintiff petitioner in re- 
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gard to the impugned document dated the 
29th July, 1955 in some details. Though 
the suit is basically for partition of seve- 
ral items of properties, the plaintiff has 
a positive case with regard to the ‘docu- 
ment which relates to Kha schedule. Her 
case as Made in the plaint is that she be- 
came a widow at'a very young age, that 
she is'an illiterate pardanashin village 


woman, that on her husband’s death, her. 


husband’s elder brother Bhuban Chandra 
Rakshit pretending to be her well-wisher 
began to look after her properties, that 
she reposed great confidence in him and 
loved the contesting defendants 3/4 who 
are her nephews, as her own children, 
that they répresented ,that they found it 
inconvenient to look after the properties 
of the plaintiff unless she executed a 
power-of-attorney in their favour to 
which the plaintiff agreed in good faith, 
that on such representation that a power 
of attorney was being executed they ob- 


tained a document from her without lett- ` 


ing her know nor explaining to her the 


contents and nature of the document that ` 


subsequently in May 1967, the plaintiff 
came to’ know that the document taken 
‘from her was in reality a sale deed and 
not a power-of-attorney as was represent- 
‘ed to her. It is then said that the defen- 
dants obtained the document by practis- 
ing fraud and by exercising undue in- 
fluence and coercion on her and without 
payment of any consideration whatsoever. 
‘On such allegation the plaintiff asked for 
partition of her share founded on her 
original title upon a declaration that the 
document is void, inoperative and not 
binding upon her. 

5. The suit was valued for purposes 
of jurisdiction, at Rs. 8000/- but a fixed 
Court-fee of Rs. 15 for partition and 
Rs. 20/- for the declaration, was paid. The 
Ld. trial Court found the Court-fee paid 
to be sufficient. The Ld. appellate Judge 
appears to have taken a different view of 


the matter. He observed that though the 


determination of the amount of Court-fee 
chargeable, by the trial Court is final, 
the classification of the sult for the pur- 
pose of valuation and Court-fee is none-. 
theless open to challenge in appeal. 


6. He then observed, relying upon the 
- decision mainly in the case of Shamsher 
v. Rajendra Prasad. AIR 1973 SC 2384, 
that in spite of deft draftsmanship, the 
Court has to look into the plaint in its 
substance and then find out, in spite of 
the cleverness and astuteness of the draft- 
ing what really is the real relief asked 
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for. He seems to hold that since the plain- 
tiff herself is a party to the impugned 
deed, a prayer for a declaration is nothing 
but a camouflage, the prayer for setting 
aside the deed and cancellation of the 
same being implicitly involved therein, 
Referring to several other decisions he 
concluded that the suit as framed seems 
to come within the mischief of Sec. 7 (iv) 
(c) of the Court-fees Act so that the plain- 
tiff would be required to pay ad valorem 
Court-fees, 


7. The findings and observations have 
been seriously contested by Mr. Bagchi, 
learned Advocate appearing for the peti- 
tioner, Mr. Bagchi contends that in view 
of the nature of the plaintiff's case as 
made out.in the plaint, it cannot be said 
that a prayer for setting aside the docu- 
ment or for cancellation of the same is 
there in a concealed form or that the 
plaintiff should have asked for such re- 
liefs, According to him the document is a 
void document and is-not therefore re- 
quired to be specially. avoided by asking 
for reliefs in. that behalf, 


8. In support of the contention afore- 
said reliance was placed on the case of 
Sarat Chandra v. Kanailal reported in 
(1922) 26 Cal WN 479: (AIR 1921. Cal 
786). That was a suit where the plaintiff 
prayed inter alia for a declaration that a 
deed of gift was void and inoperative in 
that the donor signed the deed believing, 
owing to the fraud and misrepresentation 
of. the donee, that it was only a power of 
attorney and for declaration of title to 
the property which was the subject of the - 
gift. The deed was dated 12th July, 1906, 
The donor came to know of it in Janu- 
ary, 1915 and the suit was instituted in 
December, 1919. A question arose whether 
the suit was within time in view of the 
limitation of 3 years as provided in Arti- 
cle 91 of the old Limitation Act. It was 
held that article could not apply but that 
the proper article to govern the suit was 
Art. 120. The reason for such a conclu- 
sion was that on the facts alleged the 
plaintiff could not be said to have signed 
or executed the deed of gift and that the 
document was a void one. It was observ- 
ed, relying on an English authority, that 
the mind of the plaintiff did not accom- 
pany her signature or mark, that she 
never intended to sign and therefore in 
contemplation of law never did sign the 
deed to which her name or mark were 
attached. Since it was not a case of a 
voidable transaction in. view ‘of the as- 
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sertions -made in the plaint, it was ob- 
served that it was not necessary to ask 
for setting aside the deed and as such 
Art. 91 of the Limitation Act could not 

‘apply to the case. 

- 9. In the case before us las the asser- 
tion of the, plaintiff is that she was made 
to execute the document upon a misrepre- 
sentation that it was a power-of-attorney, 
Whether she has succeeded in establish- 
ing that fact is a different matter but the 
allegation being, what it is, it may legiti- 
mately be said-that there was no valid 
or conscious execution because she had 
signed believing it to be a document of a 
different kind altogether. 

10. Mr. Bagchi next referred to the 
case of Appana v. Venkatapadu, AIR 1953 

` Mad 611. This also is a case where deed 
of gift was attacked on the allegation that 
the defendants represented to her that 
the deed was a general power of attorney 
authorising them to manage the estate, 
that she did not read it nor was it read 
to her and that she executed it in the 
belief that it was only a power of at- 
torney. She went on to say that the deed 
was vitiated by fraud and misrepresenta- 
tion and did'not confer any title on the 
donee. She prayed for an order for setting 
aside the deed and for a decree for a pos- 
session. The suit having been filed beyond 
the period of limitation prescribed by 
Art. 91 of the old Act, question arose 
whether the suit was barred by limitation. 
The question was answered in favour of 
the plaintiff and in doing so a distinction | 
was drawn between a void and voidable 
transaction. Relying on several decisions 
including the case of Sarat Chandra v. 
Kanailal (ATR 1921 Cal 786) (supra) it 
was held that the transaction in this case 
was a void one and as such rio duty was 
cast on the plaintiff to get the instrument 
set aside and as such Art. 91 had no ap- 
plication. 

11. The prayer for setting aside ‘the 
instrument and. cancellation of the 
same in such a suit, was held to be merely 
ancillary to the substantive prayer and a 
surplusage. 

12. Relying on these decisions Mr.’ 
` Bagchi argued that it was clearly un- 
necessary for the plaintiff to have asked 
for. setting aside the document or for 
cancellation. She was entitled to sue for 
partition basing her claim on the original 
title, ignoring the transfer which she 
never executed. This argument is not 
without substance. The legal position 
would have been ‘different had the plain- 
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tiff complained that by fraudulent repre- 
sentation she was induced to enter. into 
the transaction of whose nature however 
she was aware or that there had been 
fraud with reference to the terms of the 
deed or the contents thereof, In such a 
case it would have been necessary to sue 
to set aside the deed. But here the com- 
Plaint ofthe plaintiffis totally ofa differ- 
ent character namely, that it -was repre- 
sented to her that she was executing ai 
power of attorney only. There is a dis- 
tinction between misrepresentation as to. 
the character of a deed and misrepresen- 
tation as to its contents. In the former 
case the transaction is void ‘and not 
merely voidable. 


13.. Such being our view, we.feel that - 
the order of the learned appellate Judge 
was erroneous. The Supreme Court deci- 
sion relied on by him appears to us to be 
clearly distinguishable. That was a case 
(ATR 1973 SC 2384) where a Hindu son 
sued his father and the mortgagee de- 
cree-holder for a declaration that the 
mortgage executed by the father in re- 
spect of the joint family property was 
null and void for want of legal necessity. 
Though couched in a declaratory form it 
was held that the suit was in substance 
a suit for setting aside the decree or for 
a declaration with a consequential relief. 
It was held that under the Hiudu law if 
a manager of the joint family is the 
father and the other members are his 
sons, the father may, by incurring a 
debt so long as it is not for an immoral 
purpose lay the joint estate open to be 
taken in execution proceedings upon a 
decree for the payment of the debt not 
only where it is an unsecured debt but 
also to a mortgage debt or to a decree for 
the recovery of the mortgage debt by the 
sale of the property even where the mort- 
gage is not for legal necessity. That being 
the position in law it was held that when 
the plaintiffs sued for a declaration that 
the decree obtained by the appellant 
against their father was not binding on 
them’ they were really asking either for ` 
setting aside the decree or for the con- 
sequential relief of injunction. It is clear 
that the facts of that -case were entirely 
different.. ; . 

14. This decision however quoted with 
approval a Full Bench decision reported 
in AIR 1941 Lah 97 (Mt. Zeb-ul-Nisa v. _ 
Din Mohammad). In the Lahore case the 
Court observed” when the plain- 
tiff is a party to the decree or deed, the 
declaratory relief, if granted’ necessarily 
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relieves the plaintiff of his obligations 
under the decree or the deed and hence 
it seems to have been held in such cases 
that the declaration involves a consequen- 
tial relief. In cases where the plaintiff is 


not a.party to the decree or the deed, ` 


the declaratory relief does not ordinarily 
include any such consequential relief”. 
The Jd. appellate Judge seems to think 
that since the plaintiff here is herself a 
party to the deed, the declaration asked 
for by her ought to be deemed to include 
a prayer for setting aside the deed. We 
are unable to subscribe to such a view on 
` the authority of the Supreme Court case 
or the. Lahore case referred to therein. In 
fact there are observations in the Lahore 
case to the effect that there are excep- 
tions to the general rule. Consequently, it 
cannot be said as a general proposition 
that wHeréver the plaintiff asks for a de- 
claration - simpliciter, the relief must be 
held to include something more if the 
plaintiff be a party to the deed. In the 
case before us,'it cannot even be said, on 
the plaint case, that the plaintiff was 
strictly a party to the impugned document. 
What she intended to do was to execute 
a power of attorney and not a document 
of a different character purporting to 
transfer her interests in the property in 
question. Here is a case which can be said 
to be an exception to the general rule that 
a party to a deed must seek something 
more than a mere declaration that it is 
not binding on her. ~ . 

15. In the Lahore case it was further 
observed that the question whether the 
plaintiff is or is not a party to the deed 
in questtion does not furnish a satisfac- 
tory or conclusive test for determining the 
Court-fee payable.. 

16. The facts of the case of Vinayak 
Rao v. Mt. Mankunwarbai (AIR 1943 Nag 
70) referred to by the Ld. appellate Judge 
relates to a case where a plaintiff who by 
a fiction was bound by. the decree and it 
was held that in such a situation he is 
required to ask for setting aside the de- 
cree. The facts thus are different, ~ 

17. The case of Mr. Rupia v. Bhatu 
Mahton AIR 1944 Pat 17 (FB) though ap- 
parently seems to have some bearing, 
would upon a close scrutiny appear to be 
different on facts. There the widow 
brought a suit for a declaration that a 
deed which she had been led to execute 
was fraudulently done without letting her 
know the contents and which was without 
consideration. It does not appear that she 
was made to execute a document differ- 
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ent from what was, represented to her, 
Therefore, that case also is of no help. 


18. In the instant case, we have foun 
that the plaint assertion plainly is that she 











signature on such representation. There- 
fore, in law, there was no valid execution, 
the ‘mind of the applicant not having ac- 
companied her signature. Such a case, if 
proved, would render the deed void. 
this case the misrepresentation is both as 
regards the contents as well as to the 
character of the document, and as suc 
the transaction is wholly void. In suc 
a suit it is not necessary to seek a relief 
of setting aside the document and no con- 
sequential relief is implicit in the relie 
asked for. 

19. That being our view, we feel that 
the order of remand solely for the purpose 
of determining whether such a relief is 
implicit requiring payment of Court-fees 
on ad valorem basis, was not justified and 
was not made in the regular exercise of 
jurisdiction. 


20. In the result, the revisional ap- 
plication succeeds and is here by allowed 
on contest. The impugned order is set 
aside. The appeal is remitted back to the 
lower appellate Court for adjudication on 
merits. 

21. There will be no order for costs. 

ANIL K. SEN, J. :— I agree. > 

Revision allowed, 
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Jyoti Bhusan Mukherjee, Petitioner v. 
Eastern Tea Company Ltd., Respondent. 

Suit No. 308 of 1979, D/- 17-9-1980. 

Letters Patent (Calcutta), Cl. 12 — 
Revocation of leave — Principles — Suit 
filed on original side of High Court against 
company with head office outside Court’s 
territorial jurisdiction for declaring in- 
vestment made by it as illegal under Sec- 
tion 372 of Companies Act — No aver- 
ments in plaint proving that cause of ac- 
tion arose within local jurisdiction of 
court — Leave is liable to be revoked. 
(Companies Act (1 of 1956), S. 372). 

Where the suit on the. original side of 
the High Court was filed against a` com- 
pany for declaring the investment’ made 
by the company as illegal under S. 372 of 
the Companies Act, the leave arene to 
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the plaintiffs under Cl. 12 would be liable 
to be revoked when no averments in the 
plaint proved that the cause of action had 
arisen within the local jurisdiction of the 
High Court and most of the defendents- 
directors were also residing out of juris- 


diction of the court and the company was’ 


carrying on its business outside the local 
jurisdiction of the court as it would tend 
to the convenience of the parties. (Case 
‘law discussed). (Para 8) 
Cases Referred: Chronological Paras 
AIR 1980 Cal 159 
AIR 1978 Cal 211 
AIR 1952 Cal 645 
AIR 1949 Cal 495 
AIR 1943 Cal 199 
© S. B. Mukherjee with Tarun Basa for 
Petitioner; Nag, for Respondent. 


ORDER :— This application has been 
taken out by the Eastern Tea Co. Ltd. and 
its directors, the defendants Nos, 1, 6 and 
9 for an order that the leave granted 
under Cl. 12 of the Letters Patent be re- 
voked and for stay of all further proceed- 
ings taken with this suit. It ig the peti- 
tioner’s case that the plaintiff has filed 
this suit against the defendants including 
the petitioners praying inter alia for a 
declaration that the investments’ made 
and/or maintained by the defendant com- 
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pany is in excess of the maximum pro-. 


vided under S. 372 of the Companies Act, 
1956 hence those investments are illegal, 
wrongful, ultra vires the act, declaration 
that the defendants are not entitled to 
exercise their voting rights in respect of 
the said shares, direction for appointment 
of a receiver and also sale by the receiver 
of the investments, mandatory injunction 
directing the defendants for disposal of 
the said investments in accordance with 
the orders to be passed by this Court and 
for other consequential reliefs. Before 
filing this suit, the plaintiff obtained leave 
under Cl, 12 of the Letters Patent. From 
the perusal of the plaint and the prayers 
framed thereunder it would appear that 
no relief has been claimed against the de- 
fendant No. 12 the Chartered Accountant 
and the plaint also does not disclose any 
cause of action against the defendants 
Nos. 2 to 11. The plaintiff has obtained 
leave under Cl. 12 of the Letters Patent on 
the basis of the averments made in para- 


graphs 15 and 19 of the plaint which read. 


as follows: 
“15. The aforesaid representation of 
the company- and its Auditors’ that the 
1981 Cal./13 VI. G—19 
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accounts (together with notes thereon and 
documents annexed hereto) give the in- 
formation required by the Companies Act, 
1956 is wrongful, incorrect. mala fide and 
the same does not disclose the correct 
state of affairs in connection with the in- 
vestments made by the defendant com- 
pany and the company and/or its Audi- 
tors deliberately made the aforesaid mis- 
representation and/or misleading com- 
ments to the shareholders and also to the 
plaintiff and such misrepresentation and/ 
or misleading comment which tanta- 


. mounts to fraud.on shareholders and the 


said Act was in fact made by the defen- 
dant company to the plaintiff who receiv- 
ed the said balance-sheet within the 
jurisdiction of the Hon'ble Court.” 


“Para 19. The defendant com- 
pany however through its letter 
dated 23rd August, 1978 addressed 


to Shri Lalit Kumar Khettry, Advocate, 
represented that the defendant compeny 
made investment in conformity with the 
provisions of the Companies Act, 1956. 
The said letter was received by the said 
Lalit Kumar Khettry on or about the 
28th Aug., 1978 at his office at No. 10, old 
Post Office Street, Calcutta-700 001, -with- ~ 
in the jurisdiction of this Hon’ble Court. 
By the said letter the defendant company 
made fraudulent representation to the 
plaintiff and other share-holders in con- 
nection with the investment position of 
the defendant company in other bodies 
corporate including the bodies corporate 
in the same group as it would ex facie 
appear from the balance~sheet that the 
investments made exceeded the maximum 
limit provided in.S. 373 of the said Act 
and holding of such investment is illegal 
and wrongful and the defendant company 
is not competent to legally hold such in- 
vestment save for the self-aggrandisement 
and personal benefit of the defendants 
Nos. 2 to 11 and not in the interest and 
for the benefit of the defendant company 
and its share-holders.” 

2. In para. 27 it has been pleaded that 
the part of the cause of action has arisen 
within the jurisdiction of this Court as 
pleaded in those two paragraphs being 
paras. 15 and 19 respectively. It would 
appear from those- averments that the 
plaintiff has alleged that it has received 
a copy of the balance-sheet within the 
jurisdiction of this Court. Secondly, it has 
been alleged that Mr. L. K. Khettry ap- 
pearing on behalf of a person named Mr. 
Sukumar Bose wanted certain clarifica- 
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tions of the balance-sheet dated 31st Mar., 
1977 from the defendant No. 1 Messrs. 
Eastern Tea Co. Ltd. at Jalpaiguri in 
answer to that a letter was sent to Mr. 
L. K. Khettry at No. 10 Old Post Office 
Street, Calcutta within the jurisdiction of 
this Court. It would appear from the 
cause title that the present suit has been 
filed not by Sukumar Bose but by Jyoti 
Bhusan Mukherjee. Hence so far Jyoti 
Bhusan Mukherjee is concerned the only 
fact which is relevant is the receipt of 
the balance-sheet within the jurisdiction 
of this Court. It would appear from the 
pleadings as also from the prayers that 
Jyoti Bhushan Mukherjee has not chal- 
Jenged the balance-sheet nor has he claim- 
ed any relief in the nature of cancellation; 
setting aside or in any other way making 
the said balance-sheet ineffective. Al- 
though there are averments that the 
auditors have deliberately made misre- 
presentations and misleading statements 
to the share-holders and also to the plain- 
tiff which tantamounts to fraud on the 
shareholders but no relief has been claim- 
ed against the auditors. In none of the 
prayers starting from (a) to (i) the said 
“balance-sheet has not been challenged, 
nor any relief has been claimed in re- 
spect of the said balance-sheet. It is the 
positive case of the petitioner that the 
receipt of the balance-sheet is no part of 
the plaintiff cause of action, nor the letter 
received by Mr. L. -K. Khettry on behalf 
of Mr. Sukumar Bose. Secondly, it is the 
petitioner’s case that considering the 
balance of convenience this Court should 
revoke the leave granted in favour of the 
plaintiff in as much as the defendant 
company is situated outside the jurisdic- 
tion of this Court and all the offices, 
documents, books of accounts are also 
lying outside of this Court at the register- 
ed office of the defendant No. 1 which is 
situated at Jalpaiguri outside the juris- 
diction of this Court. Considering that the 
plaintiff has chalienged the various in- 
vestments made by the defendant com- 
pany starting from the year 1964, although 
it has been submitted by the counsel on 
behalf of the plaintiff that for the purpose 
of proving his claim in the suit he will 
be required only to prove the balance- 
sheet and nothing else but for the purpose 
of proving the investments from the year 
1964 the defendant No. 1 will have to 
produce all the books of accounts, papers 
and documents to show what investments 
have been made by the defendant No. 1 


as some of the investments have also been 
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made prior to 1960 before the amendment 
of the section came into effect. Hence the 


.defendant will have to bring down enor- 


mous documents papers and also number of 
officers of the company who are all re- 
siding outside the jurisdiction of this 
Court. Hence considering the balance of 
convenience this Court should revoke the 
leave granted in favour of the plaintiff. 
3. It would appear that in the cause 
title it has been stated that the defendant 
No. 1 has its registered office at Jalpaiguri 
outside the aforesaid jurisdiction but it 
has a subordinate office at Nilambar, 28B, 
Shakespeare Sarani, Calcutta within the 
jurisdiction of this Court. It is the peti- 
tioner’s case that it does not have a sub- 
office but it has only a liaison office where- 
from very little work is discharged and/or 
carried out by the company. Moreover 
there are no averments in the body of 
the plaint that the defendant No. 1 has a 
sub-office in Calcutta within the jurisdic- 
tion of this Court. From the language of 
the Clause 12 it would appear that the re- 
quirement for invoking jurisdiction of this 
Court is that the defendant must reside 
or carry on business within the jurisdic- 
tion of this Court in order to give juris- 
diction to this Court to entertain, try or 
decide the suit. Hence from the language 
used in the cause title it would not appear 
that the defendant company carries on 
business at 28B, Shakespeare Sarani with- 
in the jurisdiction of this Court hence on 
that ground also leave should be refused. 


4. Mr. S. B. Mukherjee appeared op 
behalf of the petitioner with Mr. Tarun 
Basu relied on the case reported in AIR 
1980 Cal 159 and submitted that 

Mere statement of fact in a plaint does 
not amount to a cause of action but the 
said fact must have a distinct connotation 
to the expression "cause on action”. 

5. In the case reported in AIR 1949 
Cal 495 certain tests have been laid down 
to be applied in an application for re- 
vocation of leave granted under Cl. 12 of 
the Letters Patent and one of the test is 
that where only a part of 
a cause of action arises then it 
is a question of discretion with the 
Court to grant or refuse leave or to re- 
voke or maintain leave which has already 
been granted taking into consideration the 
balance of convenience and if the balance 
is definitely in favour of the defendant 
the Court should apply the doctrine of 
forum ‘convenience’. The same view was 
affirmed by a division bench of this Court 
presided over by Chief Justice Sankar 
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Prosad Mitra in the case reported in AIR 
1978 Cal 211. 


6. It would appear from S. 20 of the 
Civil Procedure Code that although suits 
ean be instituted against a defendant where 
a corporation carries on business at its 
sole office or principal office or in respect 
of any cause of action arisen at any place 
where it has also-a subordinate office, the 
said provision of law cannot be applied in 
this case as Section 20 of the Civil P. C. 
has no application thereof suits filed in 
the Original Side of this High Court. 
Hence the averments that the defendant 
has a subordinate office at Calcutta is of 
no avail to the plaintiff. The substratum 
of the plaintiff’s case or the cause of action 
is violation of Ss. 372, 373 and 374 of the 
Companies Act by the defendant No. 1 
and its directors. It is true that the copy 
of the balance-sheet was served on the 
plaintiff at Calcutta within the jurisdic- 
tion of this Court but the plaintiff has 
thereby merely obtained the knowledge 
of such investment from the copy of the 
said balance-sheet. The plaintiff has not 
challenged the balance-sheet itself. In 


the case reported in AIR 1952 Cal 645° 


Chief Justice Harries (as he then was) 
held that the receipt of a notice is a part 
of the cause of action but there the notice 
itself was challenged being tricky and not 
in conformity with the provisions of the 
Companies Act. Moreover by non dis- 
closure of proper facts in the notice 
amounted to misrepresentation and fraud. 
Such misrepresentation contained in the 
notice itself, so made at Calcutta. Hence 
definitely in that case the plaintiffs part 
of the cause of action was the receipt of 
the Notice which was being challenged 
arose within the jurisdiction. According 
to Mr, Nag a corporation carries on busi- 


ness at its branch office and he relied on` 


acase reported in AIR 1943 Cal 199. 
Hence ‘according to Mr. Nag the defen- 
dant No. 1 carries on business at its sub- 
office within the jurisdiction of this 
Court, but it would appear that there is 
no averment in the cause title as also in 
the body of the plaint that the defendant 
carries on business at such sub-office 
while granting or revoking leave under 
CI. 12, the averments made in the plaint 
to be taken into consideration. Mr. Nag 
further submitted that the defendants have 
acquiesced and permitted this suit to go on 
by applying before this Court for an order 
directing them added as party defendants. 
Hence after submitting to the jurisdic- 
tion of this Court and allowing this court 
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to pass orders, now the defendants cannot 
turn round and ask this Court to revoke 
the leave. It would appear that this” suit 
has been filed under Q. 1, R. 8 hence 41 
shareholders have come and been added 
as partiés, It is true that the point of 


jurisdiction should be taken at the ear- 


liest opportunity and a party who has ac- 
quiesced or has submitted to the juris- 
diction of the Court and have obtained 
orders in favour- of them should not be 
allowed at a subsequent stage to challenge 
the jurisdiction of this Court. In this case 
an application was taken out by the plain- 
tiff under S. 155 of the Companies Act 
the said application was adjourned sine 
die on the ground of pendency of this suit. 
Considering these facts Mr. Nag also 
urged that the Court should not revoke 
the leave on this ground also. But it 
would appear that this suit was filed on 
28th Apr., 1979 and an interlocutory ap- 
plication was taken out on 7th of May, in 
the affidavit-in-opposition, at the earliest - 
opportunity the petitioners have challeng~ 
ed the point of jurisdiction in the said ap- 
plication and in June, 1979 this application 
itself has been taken out for revocation 
of the leave. While this application for re- 
vocation of leave was pending an applica- 
tion under S. 155 of the Companies Act 
for rectification of the share register was 
taken out by the plaintiff. Mr. Nag also 
submitted that where there are complicat- 
ed questions of law and fact regarding 
jurisdiction, limitation and other points 
it would be proper for a Court not to 
decide such questions on interlocutory 
application except in clearest cases while 
revoking leave under CL 12 of the Letters 
Patent the Court will have to look into 
the averments as made out in the plaint. 
From the perusal of the plaint it seems 
that no part of the plaintiff's cause of ac- 
tion has arisen within the jurisdiction of 
this Court. From the cause title it would 
appear that it is not the case of the plain- 
tiff that the defendant -carries on business 
at its sub-office. Considering the balance 
of convenience it would appear from the 
cause title that most of the defendants are 










and books of accounts to show as an 
when and for whatever such investments 
were made by the Company, it appears 
to me that would cause great inconveni-}-. 
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ence not only to the company but also to within meaning of 8, 7 (vi) (a) is recov- 


the other shareholders to come and de- 
fend the suit before this Court. Although 
the plaintiffs are the “dominus litis” but 
his right of choice of- forum is not ab- 
solute and the Court has in proper case 


the right to interfere with such choice.” —~ 


7. Taking all these facts into consider- 
ation I am of the view that the petitioner 
is entitled to the reliefs as prayed for. 
Hence I pass an order in terms of prayers 
(a), (b). Costs could be cause in the cause. 
There will be a stay of operation of this 
order for a fortnight from date. 


Order accordingly, 
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Sambhu Nath Singh and others, Peti- 
tioners v. Sankarananda Banerjee, Oppo- 
site Party. , 

C. R. No, 3211 of 1980, D/- 6-2-1981. 

(A) W. B. Court-fees Act (10 of 1970), 
Ss. 7 (v) (a) (vi) (a), 10, 11 — Applicabi- 
lity of — Valuation of disputed property 
and court-fee thereon — Revision is ten- 
able when question of court-fee involves 
question of jurisdiction, (Civil P. C. 
(1908), O. 7, R. 10 (1); Court-fees Act 
(1870), S. 8C). 


Where the question of court-fee jin- 
volves also the point of jurisdiction of 
the Court to try the suit, the application 
for revision is tenable. (Para 5) 

If no revision lies against the decision 
on the question of court-fee, then the 
provisions of Section 10, which enjoin 
that even the appellate court can dismiss 
the suit after recording a finding that in- 
sufficient court-fee was paid, and of O. 7, 
Rule 10 (1) Explanation of the Civil 
‘Code, empowering the Court of Revision 
‘to direct a return of plaint become pur- 
poseless enactments, (Para.5) 

Even after the amendment of the old 
Court-fees Act, 1870, according to the 
provisions of Section 8C of the then Act, 
the Court could form an opinion that the 
subject-matter of the suit had been 
wrongly valued, (Para 7) 

(B) W. B. Court-fees Act (10 of 1970), 
Ss. 7 (vi) (a), 11 — Valuation of suit — 
Validity — Plaintiff purchasing property 
from auction purchaser about 12 years 
after auction purchaser purchased it and 


filing suit for recovery of possession im-. 


mediately afterwards — Relief sought 
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‘ery of possession.— Suit cannot be valu- 
ed at amount less than that at which 
auction purchaser purchased the proper- 
ty. . (Para 11) 
Cases Referred : Chronological Paras 


1981)_85 Cal WN 42 4, 5 
AIR 1979 Cal-84__ s 
AIR 1977 NOC 202:°80 Cal. WN 1082 8 
(1977) 4 Cal HN 829 - 8 
AIR 1973 SC 2384 5, 8 
(1966) 70 Cal WN 857 4,7 


AIR 1961 SC 1299 


Manindra Nath Ghosh, Hazari Prosad 
Roy Choudhury, for Petitioners; Ranadeb 
Chaudhuri, A. N. Bose and Parimal Kr. 
Patari, for Opposite Party, 


ORDER :— On the 2nd September, 
1963, one Tapan Kumar Banerjee auc- 
tion purchased the disputed property ap- 
pertaining to the R, S. Plot No. 574/650 
for Rs. 27,100/-. One Ram Chandra 
Singh, predecessor of the petitioners, 
challenged that auction sale and filed 
Misc. Case No, 33 of 1966. Eventually 
that Misc. Case was compromised and 
Tapan Kumar’s title admitted, The latter 
agreed to purchase the property for Ru- 
pees 32,000/-. Instead of acting up to 
his agreement, Ram Chandra remained 
in unauthorised occupation of the pro- 
perty. On the 17th January, 1975, the 
plaintiff purchased that property for Ru- 
pees 25,000/-. Shortly after that date he 
filed this title suit against Ram Chandra 
for recovery of possession describing him 
as a trespasser and valuing his relief at 
Rs, 1,300/- only. The defendant’s objec- 
tion is that the valuation of the disputed 
property exceeded the pecuniary juris- 
diction of the court, 


2. The learned Munsif heard the par- 
ties and decided against the defendant. 
Hence this revisional application by the 
defendant. 

3. Mr. Manindra Nath Ghosh has con- 
tended for the petitioner that the case is 
not covered by clause (a) of paragraph 
(vi) of Section 7 of the West Bengal 
Court-fees Act. In fact the provision of 
paragraph (v) of Section 7 of the Act 
governs the case and the value of the 
subject-matter will determine that issue. 
Even if the paragraph (vi) (a) of Sec. 7 
of the Court-fees Act is applicable, 
declaration of title is absolutely neces- 
sary.for the disposal of the suit. In anv 
view of the matter, the suit hag not been 
properly valued, The questions of juris- 
diction and classification: are - also im- 
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volved. If such decision is allowed to 
stand, then the suit will be tried by the 
learned Munsif and there will be a first 
appeal to the District Judge. If the ob- 
jection is accepted, then the suit will be 
tried by the learned Subordinate Judge 
and there will be a first appeal to this 
Court. 


‘4. Mr. Ranadeb Choudhury has urged 
on behalf of the plaintiff opposite party 
that the case is on all fours with that of 
Amrit Lal v. Hiralal in (1966) 70 Cal WN 
857. That was a suit for recovery of 
possession of immovable property from 
a,licensee and no license fee was paid. 
The plaintiff put his own valuation, A 
Bench of our Court has stated that no 
order for ascertaining the value of the 
property could be passed because the 
Amending Court-fees Act no longer 
speaks about valuation of the property 
or the subject-matter. The amendment 
uses a significant expression “relief 
sought is valued”. Valuation of the 
“relief sought” is not the same thing as 
valuation of the “property” itself or the 
“subject-matter” of.the suit, vide the 
page 860 of the report. Reference has 
also been made to the cases of Rathna- 
yamaraja v. Vimla, AIR 1961 SC 1299 
and Amal v, Bhagwan, (1981) 85 Cal WN 
42. It has been stated that those two 
cases clearly show that where the court 
decides a question regarding the valua- 
tion, that is a matter between the plain- 
tiff and the Government and a revision 
does not lie against such order. Since 
the plaintiff is not enjoined to ask for a 
declaration of title, the case is covered 
by the provision of Section 7 (vi) (a) of 
the Court-fees Act. A solenama was 
filed by Ram Chandra in Misc. Case No. 
33 of 1966 and so there will be an estop- 
pel. Section 8 of the Suits Valuation Act 
has been referred to, The court is to go 
by the statements in the plaint to deter- 
mine the present controversy, Hence the 
plaintiff can put his own valuation, The 
relief claimed is the valuation of the 
mesne profits and not the subject-matter 
of the suit, which is the actual valuation 
` of the disputed property, 


5. So the first question is whether a 
revision lies. The case of Amal v. Bhag- 
wan (supra), cited on behalf of the op- 
posite party, is clearly distinguishable 
because in this case the plaintiff is not in 
possession of the disputed property, But 
in that case the plaintiff stated that he 
was in possession of. the disputed pro- 
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perty.. He asked for an injunction on 
declaration of his title to the disputed 
land and put the valuation at Rs. 100/-. 
On the footing of the decision of the case 
of Rathnayamaraja v. Vimla (supra), it 
was held that such order was not re- 
visable. But the case of Shamsher Singn 
v. R. Prasad, AIR 1973 SC 2384 at 
p. 2386, which explained that decision of 
Rathnayamaraja v. Vimla, was not con- 
sidered in that case of Amal v. Bhagwan 
(supra). It has been stated that the ratio 
of the decision in Rathnayamaraja v. 
Vimla’s case is that no revision lies on 
a question of court-fee when no question 
of jurisdiction is involved, In this case, 
the question of jurisdiction clearly arises 
because if the valuation exceeds the 
pecuniary jurisdiction of the learned 
Munsif, then the suit will be tried by 
the learned Subordinate Judge. There 
will be a first appeal to the High Court. 
Again the learned Munsif does not arrive 
at any finding that the valuation given 
by the plaintiff is adequate and the valu- 
ation does not exceed his pecuniary 
jurisdiction, He has assumed that the 
plaintiff can put his own valuation “ir- 
respective of the actual value of the 
property”. If no revision lies against this 
decision, then the provisions of Sec, 10, 
which enjoin that even the appellate 
court can dismiss the suit after record- 
ing a finding that insufficient court-fee 
was paid, and of Order 7, Rule 10 (1) 
Explanation of the Code, empowering 
the Court of Revision to direct a return 
of plaint, become purposeless enact- 
ments. Since the question of court-fee 
involves also the point of jurisdiction of 
the court to try the suit, it must be held 
that the application for revision is ten- 
able. 


6. The only other point is if the plain- 
tiffs valuation can be accepted, The 
learned Munsif ‘has not given any rea- 
sons why and how the plaintiff can put 
his own valuation. Section 7 (vi) (a) of 
the Court-fees Act says that in a suit for 
recovery of possession. of immovable 
property from a trespasser, where no 
declaration of title is either prayed for 
or necessary for disposal of the suit — 
according to the amount-at which the 
relief sought is valued in the plaint, sub- 
ject to the provisions of Section 11 of 
the Act. Before the repeal of the Court- 
fees Act, 1870, similar provision appear~ 
ed in Section 8C of that Act, 


7, In the case of Amrit Lal v. Hiralal 
((1966) 70 Cal WN 957) (supra), it has 
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beem stated that after the amendment of 
the Court-fees Act, 1870, there is no 
longer amy reference to property or sub- 
jeet-nratten of the suit. But in that case 
it has been noticed that im a fit case the 
egurt cam exercise its power under See- 
tiom 8C of the Bengal Court Fees Act. 
Now, Section 8C of the Bengal Court- 
fees Act, which corresponds to See. 11 
of the West Bengal Court Fees Act of 
1970:, says that if the court. is of opinion 
that. the subject-matter of any suit. has 


been wrongfully valued, it may revise 
the valuation, determine the correct 


valuation and may hold such enquiry as 
it thinks. fit for such purpose, The posi- 
tion therefore is that even after the 
amendment of the old Court Fees Ach 
1870,. according to the provisions of Sec- 
tion. 8C of the then Act, the court could 
form. an opinion that the subject-matter 
of the suit had been wrongly valued. 
The contention put forward on behaff of 
the opposite party, that such amendment 
po Ionger spoke about “subject-matter”, 
not acceptable, 







8. Ir fhe case of Taramoni v. Moham- 
mad Ali im (1976) 80 Cal WN 1082: (AIR 
1977 NOC 202) it has been stated that 
where the suit is for recovery of waki 
property, thre court cam make an enquiry, 
if the valwatiom given is proper. If the 
court refuses to make an enquiry, its 
decisiom is liable to be set aside by the 
High Court. I the Bench case of Hind- 
wire v. U. P State Blectricity Board re- 
ported îm (1977) 4 Cal HIN 829 the suit 
was for declaratiom that @ bank gwa- 
rantee for Rs, 91,900/_- was mot enforce- 
able) A Bench of our Court has stated 
thet there is an objective stamdard be- 
cause the bank guarantee is for Rw- 
pees 91,000; and sm Section 7 fiv} cl. (b) 
of the Court Fees Act applies.. The Bench 
referred to the well-known decision of 
Shamsher Simgin v. Rajinder Prasad (AIR 
1973 SC. 2384) (supra). Im that Supreme 
Court case, father had mortgaged the 
property of a Himdm jomt family and a 
decree was passed against hima His sons 
filed a suit for deelaration that the 
decree was void and for am mjunction so 
tiat the decree could not be executed. 
Alagiriswami, J., has stated that the suit 
is im substarce one fer setting aside the 
deeree or for comsequemtial relief for im 
junction and so ad valorem court-fee is 
payable, Im the Bench case of Tarai Tea 
Cm v. Li L €C. reported im AFR 1979 Cal 
84 the plaintiff asked for a declaration 
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that the property in shares above 
22 lakhs. passed to it and for a manda- 
tory injunction on the defendant to re- 
deliver those shares to the plaintiff, A 
Bench of our Court has stated that the 
value of relief is above 22 lakhs and s0 
the court could direct the plaintiff to pay 
the balance of the Court-fee. 


9. Sections 7 (vi) (a) and 11 of the 
West Bengal Court Fees Act of 1970 
have to be read together. Section 11 em- 
powers the court to make an enquiry as 
to the valuation of any suit if it is of 
opinion that the subject-matter of the 
suit has been wrongly valued. 


10. The plaintiff has not asked for 
declaration of title. No declaration of 
title to property has either been prayed 
for or is necessary for the disposal of 
the suit. Ft is therefore held that Sec- 
tion 7 (vi) (a} of the Act and not para- 
graph (v) (a) thereof applies, 


11, The contention put forward on be- 
half of the opposite party, that there is 
no objective standard of valuation, can- 
not. be accepted. There is an objective 
standard of valuation. Even para 4 of 
the plaint shows that there was an 
agreement with the auction purchaser, 
Tapan Kumar Banerjee, for purchasing 
the suit property for Rs. 32,000/-. The 
plaintiff did not supply any data why he 
valued the relief claimed at Rs. 1,300/-. 
The broad fact is that on the 2nd Sept- 
ember, 1963, Tapan Kumar Banerjee 
made an auction purchase of the disputed 
R. S. Plot No, 574/650 for Rs. 27,100/-. 
Even on 7-1-1975 the plaintiff purchased 
the property for Rs, 25,000/- and filed 
the suit shortly thereafter. The provi- 
sions of Section 11 of the Act come info 
play and. it is a fit case for exercising 
that power. The “relief sought”, within 
the meaning of Section 7 (vi) (a), is r€- 
covery of passession of the disputed pro- 
perty together the structures from the 
defendant regarding the disputed pro- 
perty. The plaintiff artfully avoided put- 
ting the figure of the mesne proffts in 
the plaint. The valuation of such relief 
sought cannot be the paltry sum of Ru- 
pees 1,300/- or the value of the mesne 
profits. ‘The objective standard of valu- 
ation cannot be less than Rs. 27,100/-. It 
is trite knowledge that auction purchase 
does not fetch the real price of the pro- 
perty sold and the price of property has 
been steadity increasing. The submis- 
sions made for the opposite party can- 
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not be accepted, It is held that the sub- 
ject-matter of the suit has been wrongly 
valued, that the valuation of the ae 
sought is not less than Rs. 27, 100/ and 
that the suit has been arbitrarily valued 
at the patently absurd figure of Ru- 
pees 1,300/-. The trial court acted with 
material irregularity in passing such 
order. 


12. Since the learned Munsif had no 
pecuniary jurisdiction to try the suit, the 
plaint must be returned, 


13. The Rule is therefore made abso- 
lute and the impugned order set aside. 
The plaint be returned to the learned 
advocate appearing for the plaintiff for 
presenting it to the proper court. 


14. Send this intimation to the trial 
court. 
15. There will be no order as to costs. 


Order occordingly. 


AIR 1981 CALCUTTA 199 
MRS. PADMA KHASTGIR, J. 
Krishna Chandra Agarwalla and 
others, Applicants v. Shanti Prasad Jain 
and others, Respondents, 
Suit No, 1342 of 1965, D/- 15-12-1980. 


(A) Civil P. C. (5 of 1908), O. 30, R. 1 
— Suit for eviction by brothers, partners 
of registered firm in their individual 
capacity — Death of a partner during 
pendency of suit — Firm reconstituted 
and son of deceased partner added — 
Other legal representatives of deceased 
not brought on record — Reconstituted 
firm not registered under S, 69 of Part- 
nership Act Suit by surviving and 
new partner could not be proceeded 
with, in view of S. 69 (2) of the Act — 
O. 30, E. 1 is not attracted. (Partnership 
Act (9 of 1932), S. 69 (2)). 

Where a suit for eviction was institut- 
ed by brothers, partners of a registered 
firm, in their individual capacity and not 
in the name of the partnership firm and 
one of the plaintiffs died during the 
pendency of the suit, a son 
of the deceased plaintiff added 
to the reconstituted firm, but not 
registered, could not be implead- 
ed as plaintiff nor firm could be implead- 
ed as co-plaintiff and the suit could not 
be proceeded with when al the other 
legal representatives of the deceased 
were not brought on record. In such a 
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P erat Gla wate een a0 
R. 1 of Civil P. C provisions of QO. 30, 
Rule 4 would mot be athnactent and the 
necessity of bringing legal representa- 
tives on record would mgt be dispensed 
with Further, the meconstiturtion of the 
firm by adding the son of the deceased 
sought to be brought on recand would be 
of no avail in view ef the bar of Sec- 
tion 69 (2) of Partnership Act when the 
name of the son was mot mentioned in 
the register of firms, (1962) 66 Cal WN 
262 and AIR 1975 AM 207, Rel. on. 

| (Paras 3, 4) 

(B) Civil P. C. {5 of 1998), O. 22, R, 10 
— Suit for eviction — Tenants, trustees, 
dying during pendency of suit — Names 
of new Trustees can ‘be brought en ne- 
cord, (Para ) 
Cases Referred : Chronological Paras 
AIR 1975 AN 207: 1975 All LJ 656 4,3 
(1962) 66 Cal WN 262 f 3 
P. K. Das, for Applicants, 

ORDER :— ‘This application has been 
taken out by Krishna Chandra Agarwal 
and Harish Chandra Agarwal for an 
order that the death ‘of the original 
plaintiff No, 2 Bijoy Chandra Agarwal 
be recorded and the reconstitattion of the 
firm of Vishamitra Karyalaya and the 
board of the trustees’ of the said 
Rajendra Chhatrabash Samity as shown 
in the annexure ‘P’ be recorded and for 
other consequential reliefs „analogous 
thereto, The present suit was filed by 
Krishna Chandra, Bijoy Chandra and 
Harish Chandra Agarwal oan 29th of 
July, 1965 against fhe defendants for re- 
covery of possession of the premises No. 
14/1A, Sambhu Chatterjee Street, decree 
for Rs. 68,531.31 towards mesne profits 
and other reliefs. According to the peti- 
tioners at all material: times Harish 
Chandra, Krishna Chandra and Bijoy 
Chandra Agarwal carried on business in 
cO-partnership under fhé name and style 
of Vishamitra Karyalaya at 12, B. B.D. 
Bag. The said firm is a registered firm. 
On 8th of June, 1974 the said Bijoy 
Chandra Agarwal died On the death of 
the said Bijoy Chandra Agarwal there 
has been a reconstitution of the said firm 
Vishamitra Karyalaya . and Ajoy 
Chandra Agarwal had besn a minor and 
was admitted to the benefits af the said 
partnership and by fresh deed of part- 
nership dated 2nd of January, 1976 the 
said Ajoy Chandra Agarwal having at- 
tained the majority became a full fledg- . 
ed partner of the said firm. A copy of 
the new indenture ef partnership has 
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_ been annexed to the petition. According 
to the petitioner on the death of Bijoy 
Chandra Agarwal the cause of action in 
the suit has survived and/or devolved on 
the surviving partners and the right to 
proceed with the suit continues, 


2. During the pendency of the suit 
the defendants Nos, 1, 3 and 5 have died. 
They are the trustees of the said 
Chhatrabas. At the time of the hearing 
the learned lawyer appearing on behalf 
of the respondent No, 2 Nathmal Himat- 
singka submitted that Mr, Himatsingka 
has also retired from the Board of 
Trustees. Hence the petitioner also pray- 
ed for recording the death of the deceas- 
ed trustees which have taken place long 
time ago, The petitioner has stated in 
the petition that through inadvertence 
and oversight the death of the aforesaid 
_ parties could not be recorded, 


3. Mr, P. K. Das, appearing in sup- 
port of this application and first of all 
submitted that in view of the provision 
of Order 30, Rule 4 it shall not be 
necessary to join the representative of 
the deceased partner as party to the suit. 
. Secondly he submitted that when there 
is a cause of action by the three partners 
an the death of one partner the cause of 
action does not abate but it vests on the 
other partner. Hence there is no abate- 
ment of the suit. Secondly it was sub- 
mitted that at the most the suit has been 
filed by the partners by way of mis- 
description and in fact the suit should 
have been filed in the name of the firm. 
In any event that being a mistake and/or 
inadvertence on the part of the drafts- 
man that should be allowed to be recti- 
fied by way of amendment, It would ap- 
pear that the present suit has been filed 
not by the partnership firm but by three 
individual persons against the trustees 
for recovery of possession and also for 
arrears of rent and mesne profits, From 
the notice of ejectment which gives the 
cause of action for the present suit it 
would appear that the notice has been 
given for and on behalf of Krishna 
Chandra Bijoy Chandra and Harish 
Chandra Agarwal, under Section 13 sub- 
section (6) of the West Bengal Premises 
Tenancy Act as also under Section 106 
of the 
Gulab Ch. Upadhyay, Advocate. From 
the service of the said notice the cause 
of action arose in favour of the three 
persons for and on whose behalf the said 
notice was given. Although it is men- 
tioned in the said notice that the said 
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three persons carried on bugjness in co- 
partnership under the name and style of 
Vishamitra Karyalaya but in fact the 
notice was given not on behalf of the 
firm but on behalf of the three individual 
pérsons. However, the validity of the 
said notice would be considered at the 
time of the hearing of the suit. At this 
interlocutory stage it is only necessary 
to find out on whose behalf the said 
notice was given. In the body of the 
notice it is also mentioned that the land- 
lord are the three individual persons. If 
the suit had been filed by the three indi- 
vidual persons then on the death of one 
in the absence of the legal heirs and re- 
presentatives of the deceased person the 
cause of action does not survive and/or 
devolve on the two surviving parties. 
The death of Bijoy Chandra Agarwal 
had taken place in the year 1974. The 
present application has been taken out 
not for the recording of the death of 
Bijoy Chandra Agarwal and/or bringing 
On record the legal heirs and represen- 
tatives of the said Bijoy Chandra Agar- 
wal but for bringing on record the name 
of Ajoy Chandra Agarwal who has been 
taken in as a partner in the new consti- 
tuted partnership firm. In the said new 
partnership deed there is no clause 
whatsoever that the rights and liabilities 
of the said partners of the old partner- 
ship firm has been taken over by the new 
partners, under the reconstituted part- 
nership firm. Hence the cause of action 
which arose in favour of Bijoy Chandra 
Agarwal has not been taken over by 
Ajoy Chandra Agarwal under the new 
constituted partnership firm. Hence 
bringing on record the name of Ajoy 
Chandra Agarwal as a new partner of 
the new constituted partnership firm 
would be of no help to the plaintiff. This 
application is not an application under 
Section 5 of the Limitation Act for con- 
donation of delay and/or setting aside 
the abatement and there are no aver- 
ments in the tition at all for such 
condonation and/or setting aside the 
abatement. Moreover the petition is 
silent about the other heirs and legal re- 
presentatives of Bijoy Chandra Agarwal. 
Another difficulty arises in view of Sec- 
tion 69 of the Partnership Act. Sec. 69 
sub-section (2) of tthe Partnership Act is. 
a bar inasmuch as from the extract of 
the register as obtained on 26th of Sep- 
tember, 1979 it would appear. that the 
name of Ajoy Chandra Agarwal does 
not appear as a partner of the firm 
Vishamitra Karyalaya. Hence it. ap- 
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pears the present suit cannot be main- 
tained and/or proceeded with by the two 
surviving partners as also Ajoy Chandra 
Agarwal, in view .of -such certificate 
given by the Registrar of firms where- 
from it would appear that the names ‘of 
all the partners do not take place in the 
register of the firms and also in view of 
the express provision of Section 69 sub- 
sec, (2) of the Partnership Act, ie, the 
partners whose names do not appear in 
the register of the firms cannot file a 
suit or proceed with the suit. In the 
case reported in (1962) 66 Cal WN 262, 
Hansraj Manot v. Gorak Nath Champa- 
lal it has been held that: 


“A suit on behalf of a firm by certain 
persons or by a firm, may be validly in- 
stituted provided the firm is registered 
and the persons suing (which means the 
persons then suing) must have their 
names shown in the Registers of firms. 
The two conditions set forth in Sec, 69 
(2) of the Act are mandatory”. 


4. If a person cannot proceed with 
the suit there is no point adding him as 
a party plaintiff to the suit. Moreover 
the present suit has been filed by the 
three individual persons and not by the 
partnership firm. Hence the provision 

der Order 30, Rule 4 have no appli- 
cation to this case. In this respect refer- 
ence may be made to the case reported 
in AIR 1975 All 207. As the suit has 
been filed by the three individyal part- 
ners and not by the partnership firm the 
question of devolution of interest does 
not arise. It is a case of survivorship. 
The two other surviving partners being 
the brothers of Bijoy Chandra Agarwal 
the interest of the deceased partner is 
not represented by them. The heirs and 
legal representatives of the deceased 
party should be on the record, Although 
Ajoy Chandra Agarwal has consented to 
the petition being made the petition has 
in fact not been taken out by Ajoy 
Chandra Agarwal, Moreover the other 
legal heirs and representatives of the 
deceased Bijoy Chandra Agarwal are not 
present before this Court. The new re- 
constituted firm igs not even registered 
under Section 69 of the Partnership Act. 

5. In the case reported in AIR 1975 
All 207 it has been: held that: 


“A firm is a compendious collective 
name’ for the individual members who 
constitute the. firm. When a suit is in- 
stituted by or against a firm it is in real- 
ity a suit by or against all the partners 
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of the firm. The firm name stands for 
all those persons who were its partners 
at the time of the accruing of the cause 
of action. In other words, the effect of 
using the name of the firm is to bring 
all the partners before the court. This 
enabling provisions contained in Rule 1 


i 


.of Order XXX does not, however, do 


away with the traditional method of 
bringing a suit by or against the part- 
ners individually. The partners may not 
choose to file the suit in the name of 
their firm. They may file the suit in 
their individual names either in conjunc- 
tion with the firm or without the firm 
as one of the partners. Such a suit 
would not be a suit under Rule 1 of 
Order XXX, C. P. C. inasmuch as under 
Rule 1 the partners may.sue or be sued 
in the name of their firm. When the 
partners sue or are sued in their indi- 
vidual names only (and which would be 
quite legal) the provisions of Rule 1 are 
not invoked, So also would be the case 
when the partners sue or are sued in 
conjunction with their firm. When a suit 
is filed impleading the firm as well as 
all its partners the impleadment of the 
firm is unnecessary and the firm as a 
party is merely a surplusage inasmuch 
as the persons whom it stands for, are 
themselves impleaded in their individual 
names as partners, Such a suit cannot 
be said to have been filed in accordance 
with Rule 1 of Order XXX, C. P. C. To 
such a suit the applicability of O. XXII 
is not excluded. Rule 4 of Order XXX 
applies where two or more persons sue 
or are sued in the name, of a firm under 
the provisions of Rule 1 of Order XXX. 
In other words, the provisions of Rule 4 
would not be attracted if the suit is not 
filed under Rule 1 of Order XXX, R. 4 
dispenses with the requirement of join- 
ing as a party to the suit the legal re- 
presentatives of a deceased partner, 
whether he had died before the institu- 
tion or during the pendency of the suit 
provided that the suit: had been filed 
under Rule 1 of Order XXX, C. P.C 
When two or more persons sue or are 
sued in their individual names as part- 
ners either in conjunction with or with- 
out the firm, aid of Order KXX, C.P.C. 
is not taken and to such a suit Rule 4 
of that order would, therefore, not apply. 
Hence, where a suit is filed by or against 
two or more persons in their individual 
tames as partners in conjunction with 
the firm or without the firm and any of 


them dies during the pendency of the 
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suit, it would be necessary to join the 
legal representatives of the deceased as 
party to the suit.” 

6, Hence in view of what has been 
stated earlier, I am unable to make an 
order to implead Ajoy Chandra Agarwal 
as a party to this suit and also adding 
the name of the partnership firm 
Vishamitra Karyalaya as a co-plaintiff 
but so far the recording of the death of 
the deceased trustees is concerned in 
vew of my judgment reported in 1978 
5 CWN p. 1050 (sic). I am of the view 
that in that particular case Order 22, 
Rule 10 would apply and the petitioners 
are entitled to amendment to that effect. 
The death of the deceased trustees be 
recorded and the names of the new 
trustees be brought on record. Costs 
costs in the cause. 

Order accordingly. 


AIR 1981 CALCUTTA 202 
SABYASACHI MUKHARJI, J. 


Das Consultants Pvt. Ltd., Petitioner 
v. National Mineral Development Corpora- 
tion Ltd., Respondent, S 

Matter No. 908 of 1980, D/- 21-11-1980. 

(A) Arbitration Act (10 of 1940), S. 2 
(a) — Arbitration agreement — Require- 
ments of — Arbitration agreement be- 
tween National Mineral Development 
Corporation and a consulting agency — 
Existence of — Determination — Corpora- 
tion in its letter on agreement to be 
entered into, referring to some discrepan- 
cies in agreement forwarded to it and 
originally agreed upon and returning the 
‘game to other party with certain correc- 
tions and admitting that agreement con- 
tained arbitration clause — Arbitration 
clause must be deemed to have been 
transformed into writing — Agreement 
not revoked — Existence of arbitration 
agreement between parties must be pre- 
sumed even if agreement was not sign- 
ed by parties. (Contract Act (9 of 1872), 
S. 5). 

It is not necessary that the arbitration 
agreement should be signed. All that is 
necessary is that there should be an 
agreement for arbitration reduced ta 
writing. This ig clear from Section 2 (a). 
Therefore, what is necessary is to have 
a written agreement to submit present 
or future difference to arbitration whe- 
ther the arbitrator is named or. not. 


(Para 2) 
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Where in respect of an agreement to 
be entered into between National Min- 
eral Development Corporation and a 
consulting agency, the Corporation in 
the first letter on the subject pointed 
out that it noticed some discrepancies in 
the agreement sent by the agency and 
draft already agreed upon by the par- 
ties, and also stated that it had 
sent it back after certain corrections 
and that agreement contained an arbi- 
tration clause, an arbitration agreement 
must be deemed to have been transform- 
ed into writing and existence of such 
agreement between the parties must be 
presumed even though the agreement 
never came to be signed by the parties, 
when there was no revocation of the 
agreement. (Para 4) 


(B) Arbitration Act (10 of 1940), S. 20. 
— Application under — Jurisdiction of 
Calcutta High Court — Part of cause of 
action arising within jurisdiction of Cal- 
cutta High Court — Application under 
Section 20 can be filed in Calcutta High 
Court — Leave under Cl, 12 of Letters 
Patent is not necessary. (Letters Patent 
(Calcutta), Cl. 12). AIR 1966 Cal 259, 
Rel, on, (Paras 6, 7, 8) 


(C) Arbitration Act (10 of 1940), S. 20 
Territorial jurisdiction of High Court — 
Corrected draft agreement received by 
party to agreement in Calcutta — Ac- 
ceptance of modified agreement: at Cal- 
cutta would constitute part of cause of 
action — High Court at Calcutta would 
have jurisdiction to entertain application 
under S. 20. 

Where the draft agreement as correct- 
ed by a party to the agreement was sent 
to the other party and received it at Cal- 
cutta then the acceptance of the draft as 
modified by the first party to bring it 
in consonance with the draft already 
agreed could be said to be part of the 
cause of action and the Calcutta High 
Court would have jurisdiction to enter- 
tain the application under S. 20 

(Paras 7 and 8J 
Cases Referred : Chronological Paras 
AIR 1966 Cal 259 6 
AIR 1963 SC 1417 2 


Bhola Nath Sen with Bhaskar Sen, for 
Petitioner; T. K. Basu with Shivaji Sen, 
for Respondent. 

ORDER :— This is an application under 
Section 33 of the Arbitration Act, 1940 
for determination of the existence of 
the arbitration agreement mentioned in 
paragraph 2 of the petition. This peti- 
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tion is made by a firm, formerly known as 
Atkins Das Private Limited now known 
as Das Consultants Private Limited. Sub- 
sequent to the filing of this petition, 
originally there was an affidavit affirmed 
on behalf of the petitioner on 4th July, 
1980, by one Ram Krishna Majumdar 
wherein it was stated that the subject 
matter of the claim was over Rupees 
50,000/-. There was a further supple 
mentary affidavit on behalf of the peti- 
tioner affirmed by the same deponent Ram 
Krishna Majumdar, wherein it was stated 
that the Court should also determine the 
` effect of the arbitration agreement and 
declare that the instant arbitration 
agreement covered the disputes relat- 
ing to work done in pursuance of 
the letter of indent dated 28th April, 1972 
as amended on the 24th May, 1972 as 
also the disputes relating to work after 
the arbitration agreement came into ex- 
istence, It appears that the petitioner, 
which was formerly knowh as Atkins 
Das Private Ltd, was appointed as a 
Consultant for detailed engineering civil 
and structural works connected with 
the ore dressing plants of Donimali L O. 
Project of the respondent and also to 
advise the respondent from time to time 
as also to provide overall supervision 
during actual construction for proper 
and efficient execution of the work, inter 
alia, on the terms and conditions as 
contained therein. This is contained in 
the letter dated 20th April (28th April?) 
1972, which is annexed to the petition. 
On 24th May, 1972, the respondent ad- 
dressed a letter to the petitioner and 
agreed to the amendments as incorpo- 
rated therein in the letter of indent 
dated 20th April (28th April?) 1972, On 
8th February, 1973, the respondent 
agreed that the contract under reference 
might be exempted from submission of 
bank guarantee against advance payment, 
as a special case, and as such, the pro- 
vision regarding the bank guarantee as 
contained in that letter of indent dated 
2ist April (28th April?) 1972 should 
stand modified. On 13th/19th February, 
1976, the draft agreement which was 
forwarded to the petitioner, aftér a pro- 
tracted negotiation, was sent back to it 
by the petitioner along with the amend- 
ments incorporated in the original draft, 
as sent by the respondent, On 20th March, 
1976 in their letter, the respondent, 
inter alia, stated that six copies of the 
agreement were left with it It is 


material in view of the contentions rais- 
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ed in this case to set out some relevant 
portions of the said 'communications 
which were addressed ` iby the respon- 
dent to the petitioner on 20th March, 
1976 on the subject “Consultancy agree- 
ment for detailed engineering of civi 
and structural works for Donimali Pro- 
ject”. The letter stated as follows :— 
“Dear Sirs, 

Vide your letter No. 785/01/SDG-AKD/G 
dated February 13/18, 1976, six copies 
of the agreement were left with us, The 
following discrepancies were noticed in 
these copies compared ‘to earlier draft 
already agreed upon by you: 

1, Liquidated damages : 

In Article 6.1 “as per ‘this agreement” 
has been added. 


2. Regarding payments and terms of 
payments Article 7.8 has! been added : 

This addition is not acceptable to us. 

3. Regarding cost of works we had 
intimated to you in our telex dated 
December 12, 1975, that the definition of 
cost of works, as mentioned in the letter 
"= indent- has to be followed, Since there 

no definition of cost of Civil Works, 
in the letter of indent, no definition can 
be given in this agreement. As such, 
Article VIII of cost of works has to be 
deleted, 


4. In Article 10.1 under - Indemnity 
Charges payable the words “of work and 
rectification and” have been replaced by 
‘or’ in the 6th line. This change has 
been restored. 

We have got the above amendments 
done to the draft agreement and pre- 
pared copies of the samé. Five copies of 
the agreement in the ‘final shape are 
sent herewith which may please be re- 
turned to us after.affixing your signa- 
ture so that the same could be submitted 
to our Managing Director for signatures 
on behalf of NMDC LIMITED. 

The allegation in the petition 
is that the petitioner executed a 
formal agreement and sent the same to 
the respondent for its | signature, which 
contained the terms and conditions, in 
writing including the arbitration clause 


- which was alleged to have been agreed 


upon between the parties. The said 
draft-agreement is annexed with the 
letter dated 28th March, 1976, which 
contained, inter alia, the following terms: 
“ARBITRATION, | 
ARTICLE-XIV : ; 

14.1 Any diference or dispute arising 
out of, or in connection with this Agree- 
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ment, including any dispute or difference 
regarding the in. pretation of this 
Agreement or any clause thereof, or, 
any question whether a dispute has 
arisen or not shall be referred to the 
arbitration of two arbitrators, one to be 
appointed by the client and the other by 
the Consultant and in the event of the said 


arbitrators disagreeing, the decison of an — 


umpire tobe appointed by the arbitralors 
in writing before proceeding with the 
reference, and in the case of the arbi- 
trators failing to agree to the appoint- 
ment of an umpire, the arbitrators shall 
refer the matter to the Attorney General 
of India, who will nominate an Umpire 
and the decision of the arbitrators or 
the said umpire as the case may be 
shall be final and binding on the parties 
including the decision regarding liabili- 
ties for expenditure on account of the 
arbitration proceedings. The arbitration 
shall be carried out in accordance with 
the provisions of the Indian Arbitration 
Act, 1940 and the Rules. framed there- 
under and any statutory modification or 
re-enactment thereof. The venue of the 
arbitration shall be at Hyderabad, or 
such other place as may be agreed upon 
mutually. The work under the Agree- 
ment shall be continued by the Consul- 
tant even during the arbitration proceed- 
ings and payment of consultant’s fees 
shall be continued by the client during 
this period, 

15.6. The agreement shall be deemed 
to have come into force on 1st day of 
June, 1972 and all obligations and re- 
sponsibilities of the parties to this Agree- 
ment shall be deemed to Have commenc- 
ed from the above date. 

15.8. The following letters shall be 
deemed to form an integral part of this 
Agreement; 

(i) Annexure-I, letter of Indent Num- 
ber SOE/MISC/12/71/DS dated. 20-1-1972. 

(ii) Annexure-II letter of indent (ad- 
dends) No. SCE/MISC/12/71/DS dated 
24-5-1972. 


(iti) Annexure-IH, letter of indent (ad- 
dends) No. PEC/16.46-1 dated 8-9-1973. 

(iv) Annexure-IV, letter of indent (ad- 
dends) No. PEC.16-AC.1 dated 20-3-1976”. 

On 22nd March, 1978, it is the case of 
the respondent that the respondent 
- stated in a letter that the agreement 
could not be signed as it was not pos- 
sible to’come to any mutually agreeable 
terms and conditions on various issues 
in respect of the contract and claims 
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made by the petitioner. In September, 
1978, it was stated that the work cover- 
ed by the aforesaid contract was com- 
pleted and the project was formally 


made over by the Executing Agency, 
Hindusthan Steel Works ‘Construction 
Ltd., to the respondent. On the 7th 


October, 1978 a letter was written by 
the petitioner to the Hon’ble Minister 
for Steel & Mines. It is necessary to 
set out the relevant portions of the said 
letter. The said letter is annexed to 
the affidavit-in-opposition of Gaddapalli 
Ramchandra Reddy affirmed on 65th 
June, 1980 and it reads as follows : 
“Dear Biju Babu: 

Client: National Mineral Development 
Corporation Donemalai Ore Dressing 
Plant Atkins Das Private Limited Con- 


We were appointed by National Min- 
eral Development Corporation Limited, 
Hyderabad as consultants for designing 
and engineering total civil works in re- 
spect of the above project. 

Our work has been completed on the 
basis of a letter of indent issued by 
NMDC but the contract yet remains to 
be formalised, We, on our part have 
already ratified the draft agreement pre- 
pared and agreed jointly but this has 
not been finalised by NMDC, 

Since our work in regard to the civil 
works have been completed and. finali- 
sation of our bills for the consultancy 
work is still pending, we have been re- 
questing clients to give us a chance to 
sit across the table and finalise matters 
including formal signing of the contract. 


So far, we have failed to persuade 
NMDC to finalise all-outstanding matters 
in spite of our best efforts for the last 
few years, though they have at time 
written to us of their intention but no 
meeting could be held causing us waste 
of time and money. 

I shall be most grateful if this matter 
could be finalised at early date.” 

The letter was addressed to. Sri Biju 
Patnaik, the then Minister for Steel .& 
Mines, Government of India. On 19th 
October, 1978, the respondent wrote that 
it could not accept-the petitioner’s de- 


finition of ‘Cost of Work’ and pay any 
extra amount and it had not received 
any concrete proposal for settling the 


outstanding issues. On 30th August, 1979 
the draft agreement was again signed by 
the petitioner and the same was sent to 
the respondent for its signature and 
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formalisation, according to the respon- 
dent. On 22nd October, 1979, the peti- 
tioner wrote a letter whereby the peti- 
tioner suggested that he should select 
4 or 5 names from which the petitioner 
could select a sole arbitrator. On 9tb 
November, 1979, the petitioner issued a 
reminder to the said letter dated 22nd 
October, 1979. On 21st December 1979, 
the respondent addressed a letter to the 
petitioner informing them that as the 
petitioner had already completed the 
consultancy work on the basis of the 
letter of--indent, the question of agree- 
ment being signed ‘by the petitioner had 
lost its relevance and, furthermore, as 
there was no agreement to “refer „the 
` dispute to the arbitration, the question 
of appointing any arbitrator also did not 
arise, It was specifically denied that the 
respondent had agreed in a meeting al 
Hyderabad in July, 1979 to consider 
arbitration if petitiòner would write to 
them. On 29th January, 1980 the peti- 
tioner appointed one Ram Rao Macharla 
of Hyderabad, in view of the fact that 
disputes had arisen on the question of 
definition of ‘costs of work’ and also the 
respondent’s claim of design defect. On 
7th February, 1980, the respondent, inter 
alia, stated that the letter of indent, 
based on which the work was executed 
and payments received by the petitioners 
did not provide any arbitration clause 
and there was no other agreement be- 
tween the parties providing for an ar- 


bitration. It is in these circumstances 
that the present application has been 
made, 


2. It is necessary to decide the con- 
troversy to determine the question, 
firstly, whether there was any arbitra- 
tion agreement. Now, it is clear that 
there is no arbitration agreement which 
is signed by both the parties. It is not 
necessary that the arbitration agree- 
ment should be signed. All that is ne- 
cessary is that there should be an agree- 
ment for arbitration reduced to writing. 
This will be clear from a reference to 
Section 2 (a) of the Arbitration Act. 
Therefore, it is necessary to have a 
written agreement to submit present or 
future difference to arbitration whether 
the arbitrator is named or not. Sec, 2 (a) 
does not enjoin that the arbitration 
agreement should be signed by both the 
parties. This position has already been 
made clear by the decision of the Supreme 
Court in the case of Banarasidas v. Cane 
Commissioners, AIR 1963 SC 1417. 
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Therefore, it is necessary’ to find out whe- 
ther there was a concluded arbitration 
agreement. In the first letter dated 20th 
March, 1976 the respondent had stated: 
“six copies of the agreement were left 
with us”. They went'on to say, “the 
following discrepancies were noticed in 
the copies compared to earlier draft al- 
ready agreed upon by you.” Therefore, 
certain agreement was agreed upon be- 
tween the parties and certain draft was 
there. © They pointed out that 
in the draft sent by the petitioner, they 
had noticed that there were some dis- 
erepancies and they had pointed that 
out. They said that they had sent back 
the agreement after making the correc- 


tion. _and that agreement contained an 


arbitration. clause. The arbitration clause 
was therefore’ transformed into writing. 
That is not disputed. -If-one goes into 
the letter dated 20th March, 1976 one 
will find that those were the terms 
agreed upon by the petitioner and the 


respondent. The said agreed terms again 
contained a clause that the agreement 
would be deemed to have come into 


force with effect from lst of June, 1972, 
and all obligations and responsibilities 
of the parties to the agreement would 
be deemed to have commenced from the 
above date. The agreement also stipu- 
lated that certain letters including the 
letter of indent should be deemed to 
form an integral part of! the agreement. 


3. It is true that there are certain 
divergence of views.’ According to the 
petitioner, they sent back the said 
agreement signed by it on receipt of the 
letter dated 20th March, 1976 but ac- 
cording to the respondent that was not 
so and it was sent only on 30th August, 
1979. According to the ‘petitioner, the 
agreement. was sent for signature and 
formalisation but the respondent’s cas® 
is that prior thereto, on: the 19th Octo- 
her, 1978 by their letter, the respondent 
had made it clear that it could not ac- 
cept the petitioners definition of ‘Cost 
of Work’ and therefore, there was differ- 
ence of opinion and as such there was 
no point in signing the . agreement and 
that is also clear from the letter dated 
22nd March, 1976. Even in the letter 
dated 20th March, 1978, which is annex- 
ed to the affidavit in opposition, it was 
not, however, stated that the terms 
agreed were revoked. Under Section 5 of 
the Contract Act, so far as the acceptance 


of any proposal is concerned, it is com- 
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plete unless the revocation of the pro- 
posal is received by the acceptor before 
the acceptance, 

4. That admittedly was not done, As 
matter of fact, there never was any for- 
mal revocation. What was asserted was 
that certain claims could not be agreed. 
Therefore, in my opinion, even if one 
accepts the position that there was no 
formal signing of the agreement until 
1979, it cannot be accepted that there 
was no agreement before the ` accept- 
ance of the terms of the letter dated 
20th March, 1976, as I have set out here- 
jnbefore. If that is the position, then I 
must hold that there was an arbitration 
agreement and the agreement contained 
all the clauses as in writing. wor 

5. If that is the position,.then the next 
position is whether there is pecuniary juris- 
diction of-this Court to entertain this ap- 
- plication. That point was not pressed 
on behalf of the respondent after a sup- 
. plementary affidavit had been filed. 
Taking into consideration the nature of 
the work done and the supplementary 
affidavit, I am prima facie satisfied that 
the claim in this case is over Rs. 50,000/-. 


6. The other point taken by the peti- 
tioner was that this Court has no ter- 
ritorial jurisdiction. It is now well set- 
tled if part of the cause of action has 
arisen within the jurisdiction of this 
Court, then an application under Sec, 20 
af the Arbitration Act could be filed in 
this Court and in such an application 
under Section 20 of the Arbitration Act, 
though being treated as a suit, leave 
under Clause 12 of the Letters Patent is 
mot necessary for such filing for an ar- 
bitration agreement. This view is well 
established by the observation of this 
Court in the case of S. P. Consolidated 
Engineering Co. Pvt. Ltd. v. Union of 
India, AIR 1966 Cal 259. There is also 


another aspect of the matter, viz., that - 


Clause 12 is only applicable to Charter- 
ed High Courts. Arbitration agreement 
can be’ filed under the Act, if part of the 
cause of action arises in Courts, other 
than Chartered High Court where Letters 
Patent as such are not applicable, 


7. If that is the position, if part of 
{the cause of action had arisen within 
the jurisdiction of this Court, then pro- 
ceeding can be instituted in this Court 
and in that event leave under Clause 12 
of the Letters Patent was not mecessary. 


8. It was, however, sought to be urged 
that in this case no part of the cause of 
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action had arisen in Calcutta, because 
the letter dated 20th March 1976 stated 
that “six copies of the agreement were 
left with us. The following discrepancies 
were noticed in these copies compared to 
earlier draft already agreed upon by 
you”, Now, it is not clear where it was 
agreed. Furthermore, in any event, six 
copies of draft agreement as corrected 
were sent to the petitioner at Calcutta 
and received by the petitioner in Cal- 
cutta that is not disputed. If that is the 
position, then the acceptance of this draft 
as modified to bring into Sí 
with the draft already agreed would be 
part of the cause of action. If that is 
the position, this Court has jurisdiction 
to entertain this application, 

9. In that view of the matter, I will 
direct that the arbitration agreement as 
set out in paragraph 2 of the petition is 
there and Į further hold that it covers 
the disputes relating to the work done 
by reason of the letter of indent dated 
20th Apr. 1972 as amended on 24th April 
1972 as also the disputes relating to the 
work done after the arbitration agree- 
ment came into existence, because that 
is the agreed term as I have set out 
hereinbefore. 

10. Therefore, there will be an order 
in terms of prayer (a) of the petition 
with additional declaration as mentioned 
hereinbefore, 

11. Costs of this application will be 
costs in the arbitration proceeding, 

12. Stay for a fortnight-as asked for 
is granted. 








Order accordingly. 
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CHITTATOSH MOOKERJEE AND 
RAMKRISHNA SHARMA, JJ. 
Satyendra Nath Maitra and another, 
Appellants v. Balaram Chakraborty, Re- 

spondent, 

A. F. O. O. No. 111 of 1980, D/- 16-7- 
1980. 

(A) Guardians and Wards Act (8 of 
1890), Ss. 47, 10, 11 — Powery of appel- 
late Court — Order appointing guardian 
Order passed on 
merits without any objection being rais- 
ed regarding procedural .defect — Such 
objection cannot be raised for first time 
in appeal. (Civil P. C, (1908), Section 99). 


The provisions of Ss, 10 and 11 relate 
to matters of procedure. In case an ap- 
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plication is not in conformity with the 
said provisions, the court before whom 
such an application is made, may call 
upon the applicant to remove the defects 
in question. In case, the applicant 
fails to comply with such an order, the 
court may reject the application for guar- 
dianship or custody. But, if no such ob- 
jection is at all raised in the trial court 
and the said court passes an order on 
merits, the party. preferring an appeal 
against such an order ought nottobe al- 
lowed to contend before the appeal Court. 
for the first time, that for the application 
being defective in form, it ought to be re- 
jected ‘in limine. On the principles em- 
bodied in Section 99, C. P. C. the appel- 
late court legitimately may refuse to re- 
verse or vary the order appealed against 
on account of such error or irregularities 
not r eae merits or jurisdiction. 
But, if on the other hand, on account of 
any irregularity the merits of the case 
is affected, the appellate court might en- 
tertain the said objection and pass ap- 
propriate orders. (Para 6) 


(B) Guardians and Wards Act (8 of 
1890), Section 7 — Guardian of person — 
Maternal grand-parents and paternal 
grand-father — Proximity of relationship. 


Where the application for guardianship 


over the person of the minor was made - 


by the paternal grant-father of the minor 
and the minor’s mother was the daughter 
of the non-applicants-maternal grand- 
parents, so far as the proximity of the 
relationship was concerned, both the 
paternal grand-father and the maternal 
grand-parents were close relations of 
the minor and on the said ground of re- 
lationship the parternal grand-father did 
not have a preferential claim to the 
guardianship. (Para 10) 


Cases Referred : Chronological. Paras 
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Kashi Kanta Maitra and Alok Kumar 
Ghosh, for Appellants; Ashok Banerjee, 
for Respondent, 


CHITTATOSH MOOKERJEE, J.:— 
The point for consideration in this appeal 
is whether or not the impugned order of 
the Additional District Judge, Alipore, 
24 Paraganas appointing Sri Balaram 
Chakraborty, the respondent, as the guar- 
dian and for giving custody of his Ee 

| daughter, Mitashree Chakraborty, is 

the welfare of the said minor, 
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2. In July, 1975 the said minor’s father, . 
Tanmoy Chakraborty, had married Mira, 
a daughter of the present appellants, ac- 
cording to the provisions of the Special 
Marriage Act, 1954. It appears that the 
said marriage of Tanmoy' with Mira was 
against the wishes of thei present appel- 
tants, who were her parents. Further, 
even after the said marriage, the pre- 
sent appellants were not willing to accept 
Tanmoy and consequently their rela- 
tions with Tanmoy . were not cordial. 
Tanmoy with his wife, Mira, began to 
live in a rented house near Dum Dum 
Airport. On 19th September, 1976, in a 
nursing home, Mira wife of Tanmoy, had 
given birth to a daughter, who was 
named Mitashree. 


3. Mira, wife of Tanmoy had suffered 
burn injuries at their Dum Dym house 
aná after removal to a hospital, she died 
on 2ist March, 1977. Since the said 
unfortunate death of her mother, Mita- 
shree had been living with her mater- 
nal grand-parents, the present appellants. 


4. On 18th May, 1977, Tanmoy, the 
father of the minor, Mitashree commit- 
ted suicide, Balaram Chakraborty, the 
paternal grand-father of minor Mitashree, 
filed an application in the Court of the 
District Judge at Alipore for custody of 
the minor Mitashree, Subsequently, he 
also prayed for appointing: him as the 
guardian of the said minor. The pre- 
sent appellants, who are the maternal 
grand-parents of the minor, opposed the 
of the respondent. The 
learned Additional District Judge, 11th 
Court at Alipore by his order dated 7th 
June, 1979, allowed the application of 
the respondent and appointed him as 
the guardian of the minor Mitashree 
and directed the appellant to give her 
custody to the present respondent, The 
appellants, being aggrieved, by tha sai. 
order, have preferred this appeal, 

5. Undisputedly, neither -the appel- 
Tants, who were the maternal grand 
parents, nor the ` respondent, who was 
the paternal grand-father: were the 
natural guardians of the minor Mitashree. 
Neither minor’s father nor‘her mother 
had by their will appointed any guardians. 
Therefore, the trial Court within whose 
jurisdiction the minor resided, was com- 
petent to appoint a guardian of the said 
minor. In making appointment of any 
perosn as a guardian by a Court, the 
welfare of the minor shall be the para- 
mount consideration (vide Section 13 “(1) 
of the Hindu Minority and Guardianship 
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Act). The Section 2 of the Hindu Minor- 


ity and Guardianship Act, 1956, has ` 


laid down that the provisions of the 
said Act shall be in addition to and not 
save as expressly provided, in deroga- 
tion of the Guardians and’ Wards Act, 
1890. We are unable to- entertain the 
submission of Mr. Kashi Kanta Maitra, 
learned advocate for the ‘appellants, 
that the application of Balaram Chakra- 
borty for appointing him as guardian 
and for making over of the said minor 
to him ought to be dismissed in limine 
on the ground that the said application 
was not in compliance with Sec- 
tion ‘10 (3) of the Guardians and Wards 
Act, 1890, inasmuch as the said applica- 
tion was not accompanied by any declara- 
tion of willingness by the proposed 
guardian to act and his signature was 
not attested by at least two witnesses, . 


6. In support of his above submission, 
Mr. Maitra, relied upon the decision of 
Amaresh Chandra Roy and A. K, De, JJ. 
in Rabindra Nath Mukherjee v. Abinash 
Chandra Chatterjee, (1972) 76 Cal WN 
48: (AIR 1972 Cal 143). The observa- 
tions made in Paragraphs 17 and 18 of 
the said Division Bench decision ought 
to be considered in the light of the 
facts of the said case. Secondly, the 
provisions of Sections 10 and 11 of the 
Guardians and Wards Act, 1890, relate 
to matters of procedure. In case an ap- 
plication is not in conformity with the 
said provisions, the Court before whom 
such an application is made, may call 
upon the applicant to remove the defects 
in question. In case, the applicant fails 
to comply with such an order, the Court 
may reject the application for guardian- 

ip or custody. But, if no such objec- 
tion is at all raised in the trial Court 
and the said Court passes an order on 
eae the party preferring an appeal 
against such an order ought not to be 
allowed to contend before the appeal 
Court, for the first time, that for the 
application being defective in form, it 
ought to be rejected in limine. On the 
principles embodied in Section 99 of the 
Civil P. C., the appellate Court legiti- 
mately may refuse to reverse or vary 
the order appealed against on account of 
such error or irregularities not affecting 
the merits or jurisdiction. But, if on the 
other hand, on account of any irregulari- 
ty the merits of the case is affected, the 
appellate Court might entertain the said 
objection and pass appropriate’ orders. 
in eur view, the defects in the: applica- 
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tion filed by Balaram Chakraborty in 
the Court below related to matters of 
procedure, None had raised any objec- 
tion in the trial Court about the said 
defects and Balaram Chakraborty had 
deposed as a witness. Therefore, the 
merits of the case were not affected by 
the above procedural error. 


7. Mr. Kashikanta Maitra himself has 
drawn our attention to the decision of 
Sir Asutosh Mookerjee and Beachcroft, 
JJ., in Sundarmani Dei v. Gokulananda 
Chowdhury, (1913) 17 Cal LJ 405, 
which inter alia, held that the absence ` 
of an application under Section 11 of 
the Guardians and Wards Act, 1890 was 
mot a fatal defect, when all persons in- 
terested in the matter of appointment of 
a suitable person as a guardian were 
present before the Court and the suit- 
ability of that guardian was fully con- 
sidered by the Court. Mr. Maitra has 
also submitted that the decision in Sun- 
dermani Dei’s case (supra), was followed” 
by the Division Bench decision of Allaha- 
pad H. C, in Narotam v. Mt, Tapesra, 
AIR 1934 All 849, which followed 
the decision in Sundermani Dei’s case 
(supra), and inter alia, held that the 
absence of an application by the person 
appointed guardian by the Court is not 
bar to the jurisdiction of the Court to 
appoint him guardian. 


8. The learned Additional District 
Judge, in our view, has not properly 
considered whether for the welfare of 
the child his paternal grand-father,. 
Balaram Chakraborty, should be ap- 
pointed as the legal guardian of the 


minor, Mitashree Chakraborty. The 
learned Additional District Judge has 
decided the case mainly on the basis 


that the present appellants had very 
strained relations with Tanmoy, the 
father of the minor, and Tanmoy in his 
two alleged writings (Exts. 1 and 1 (a)) 
has expressed his desire that the pre- 
sent appellant No, 1, who was his father- 
in-law, should never be appointed as the 
guardian of his infant daughter, 

9. Undoubtedly, in appointing or de- 
claring the guardian of a minor the 
Court is required to consider the mat- 
ters mentioned in Section 17 of the 


-Guardians and Wards Act, 1890. But in 


these matters, the paramount. considera- 
tion would be the welfare of the minor. 
In the instant case, Tanmoy Chakraborty, 


‘the father of the minor, who was then 
_ unemployed, had married Mira under 


the provisions of the Special Marriage 
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Act, presumably, against the wishes of 
her parents, the present appellants. It 
does not appear that even after the said 
marriage, there was reconciliation be- 
tween the appellants and their  son-in- 
law, Tanmoy. 
gret that even after the unfortunate 
deaths of Mira and then Tanmoy, the 
appellants in their pleadings filed in the 
Court below, had chosen to cast asper- 
sions against Tanmoy who was not alive 
to controvert them. To say the least, 
the said allegations in the objection filed 
by the appellants in the Court below, 
whether true or mot, were not in good 
grace and were totally irrelevant for the 
purpose of deciding the question of 
guardianship and custody of the minor 
child of Tanmoy and Mira. We record 
that Mr. Maitra, learned advocate for 
the appellants, has submitted that his 
clients now realise the impropriety of 
making these allegations against the 
father of the said minor whose custody 
the appellants are seeking to retain. 

10. One of the reasons given by the 
court below for appointing the respon- 
dent as the guardian of the minor was 
that the respondent being the paternal 
grandfather was nearer relation of the 
minor. In our view, so far as the prox- 
imity of the relationship was concerned, 
both the appellants, the maternal grand- 
parents, and the respondent, the paternal 
grandfather, were close relations of the 
minor and on the said ground of rela- 
tionship the respondent did not have a 
preferential claim to the guardianship 
over the person of the minor, 


11. The court below has not correct- 
ly assessed the evidence regarding the 
financial means of the appellants and the 
respondents, Neither of the parties ad- 
duced any documentary evidence in the 
court below on this point. Balaram 
Chakraborty, the respondent, in his evi- 
dence given in the court below claimed 
that he carried on printing business and 
earned Rs, 800/- to Rs. 900/- per month. 
In his examination-in-chief, Balaram 
Chakraborty also stated that- his elder 
son worked under Peerless Genera] Fin- 
ance & Investment Co, Ltd. and got Ru- 
pees 700/- per month One of his 
daughters also was working as an Agent 
of the said investment company and an- 
nually received Rs, 5,000/- to Rs. 6,000/- 
as commission. When neither the said 
son nor the daughter of Balaram 


Chakraborty had deposed in the court 
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below, learned Additional District Judge 
was not justified in taking into consid- 
eration their alleged earnings for decid- 
ing the eligibility of Balaram Chakra- 
borty for appointment as the guardian 
of the minor Mitashree. Balaram Chakra- 
borty, the respondent, during his cross- 
examination admitted that he hailed 
from the then East Pakistan. He himself 
deposed that he had squatted on a land 
in West Bengal like other refugees and 
still living there. He claimed that he 
had a tin-shed dochala there. He - had 
two bed-rooms and a verandah in his 
house, 


‘12. Satyendra Nath Maitra, the appel- 
lant No, 1, stated in his evidence that 
he was employed as a Steward in a 
State Government hospital, His scale of 
pay was from Rs. 350/- to Rs, 650/- with 
usual allowances plus Rs. 40/- as special 
pay. He claimed that his total remun- 
eration, was Rs. 900/- per month, The 
appellants lived in joint mess with 
Satyananda’s three brothers in a house 
which stood in the name of their 
mother. According to the appellant No. 1, 
he was in occupation of two rooms in 
the ist floor of the said house. His two 
brothers and mother occupied the re- 
maining rooms in the Ist floor. In view 
of the above evidence, the learned Ad- 
ditional District Judge was not justified 
in concluding that Balaram was finan- 
cially more solvent than the present ap~ 
pellants. The court below was also not 
right in holding that in the absence of 
Balaram Chakraborty, there would be no 
for the minor Mitashree but 
that would not be. the case if the minor 
was kept in the custody of the present 
appellants. In fact, neither Balaram 
Chakraborty nor Satyendra Nath Maitra, 
either in the examinations-in-chief or 
during their  cross-examination had 
stated that they proposed to make any 
financial provision for maintaining the 
minor Mitashree after their death In 
Mr. Kashikanta Maitra, on 
behalf of his client, appellant No. 1, 
who was also present in the court, stated 
that the appellant No. 1 was prepared to 
keep Rs. 7,000/- in fixed deposit towards 
such provision for maintenance of the 
minor, + 

13. The- learned Additional District 
Judge has also erred in placing reliance 
upon the two alleged writings (Exts. 1 
and 1A) of Tanmoy, the father of the 
minor Mitashree, Both the documents: 
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were admitted into evidence on proof. 
During the cross-examination of Bala- 
ram, it was suggested to him that he 
had forged Tanmoy’s signature and 
manufactured. the letters (Exts. 1 and 
1A). Therefore, the lower appellate 
court was not right in observing that 
the appellants did not deny that the said 
exhibits were written and signed by 
Tanmoy. The trial court also failed to 
consider that Tanmoy had allegedly 
written the letter dated 18th May, 1977 
to one Khonada, who was said to be his 
office colleague in the office. Balaram in 
his examination-in-chief had claimed 
that on the day he committed suicide, 
Tanmoy had kept the letter on the. table 
of Khonada and he got the letter from 
Khonada on the same day. in the after- 
noon. 
pient of the said letter (Ext. {1), was not 
examined asa witness to corroborate the 
above claim of Balaram Chakraborty, 
P. W. 1, There was also no explanation 
for his non-examuination, ys 


14," The alleged writings which were 
in the nature of suicide note (Ext, 1A) 
was dated 8th May, 1977 but Tanmoy 
committed suicide on 18th May, 1977. 
Although, according to’ Balararn, the ‘said 
writing - (Ext. 1A) which was found in 
Tanmoy’s drawer, © was seized by the 
police and later on returned to him. 
there was no endorsement by -the police 
to the said effect. No witmess from the 
police station concerned was examined 
to corroborate the said fact. 
below also did not consider that it was 
somewhat improbable that 10 days be- 
fore his death Tanmoy had prepared his 
suicide note with elaborate directions 
about the custody of his daughter. The 
said document (Ext. 1A) not being. at- 
tested could not be considered as a 
testamentary document, Since we are 
not satisfied about the reliability of the 
two writings (Exts, 1 and 1A), we need 
not consider the further question whe- 
ther the same were admissible in view 
of Section 32 of the Evidence Act. Ac- 
cordingly, the said writings (Exts, 1 and 
1A) may be left out of consideration. 


15. Undoubtedly, relations between 
Tanmoy and his parents-in-law, the pre- 
sent appellants, were strained. But, in 
wiew of the evidence of Balaram Chakra- 
borty, P. W. 1, it does not appear that 
Tanmoy and his wife Mira had any inti- 
macy even with Tanmoy’s family includ- 
ing the respondent No. i. -Balaram in 
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rately 


` the 
‘Balaram further claimed that they used 


But Khonada, the alleged reci- . 


The court - 


‘after Mira’s death, he 
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his evidence stated that after marriage, 
Tanmoy with his wife used to live sepa- 
till Mira met with an accident 
and died. Tanmoy lived separately on 
advice .of his parents-in-law and 


to visit his house. Balaram also stated 
that he was not aware that Mira’s family 
had arranged for Mitashree’s Anna- 
prashan, but he had claimed that he had 
presented a ring to Mitashree. It would 
appear from the evidence given from 
both sides that so long Mira was alive, 
in spite of their ill-feeling towards Tan- 
moy the appellant maintained cordiality 
with their daughter, Mira. After her ac- 
cident which resulted in her death, the 
appellants had taken-away the minor 
Mitashree to their house and since then 
the minor had been living with the ap- 


pellants. It.is not uncommon that in 
our society when a daughter makes a 
love-match against the wishes of her 


parents, after some time there would be ` 
reconciliation between the said daughter 
and her parents, It would be taking a 
totally unrealistic view to hold that be- 
cause: the appellants might have disliked 
their son-in-law, Tanmoy, they could 
have no affection for the only child of 
their daughter Mira, who died under 
tragic circumstances. On the other hand, 
in view of these unfortunate circum- 
stances the appellants are likely to much 
more adore their minor grand-child 
Mitashree, The learned Additional: 
District Judge was not at all justified in 
holding that from their subconscious 
mind the appellants would feel apathy 
towards the daughter of Tanmoy against 
whom they bore hatred even after his 
death. ‘The court below had overlooked 
the fact that after the death of Mira, it 
would be more probable that the appel- 
lants felt much greater attachment for 
their unfortunate grand-child who be- 
came am orphan during her infancy. 
Only because the appellants might have 
disliked Tanmoy, they were not dis- 
qualified from having the custody of the 
child of Tanmoy and Mira. 


16. The respondent, Balaram Chakra- 
borty, in his evidence had claimed that 
with his two 
daughters had gone to the house of the 
appellants to take back Mitashree, but 
he was not allowed to enter the house 
of the appellants. Balaram had = sub- 
sequently written a letter to the appel- 
lants, demanding custody. of the minor. 


1981 Gayaram v. 


But no other witness had corroborated 
the statement of Balaram that- after 
Mira’s death he had really made any 


endeavour to bring Tanmoy and Mira’s 
child to his house. There is no evidence 
to corroborate the allegations made in 
the alleged writings of Tanmoy (Exts. 1 
and 1A) that Tanmoy in his lifetime had 
made any serious efforts to get back his- 
daughter from the appellants. More than 
three years have passed since the death 
of Mira since . when Mitashree, the 
minor, had been living in the care and 
custody of the appellants, It is apparent 
that the said young child had never been 
to..the house of Balaram Chakraborty, 
her paternal grand-father. Balaram 
Chakraborty and his -family are now al- 
most strangers to the minor although 
Balaram may not be blamed for this 
state of affairs, But the fact remains that 
the child who is still very young has 
been living with the appellants and there 
is no allegation that the appellants are 
neglecting the child. It appears that the 
child has been admitted into a school. 
In our view, it would be entirely 
against the welfare of the child to take 
her away from the custody of the ap- 
pellants and hand her over to her pat- 
ernal grand-father’s family who are now 
almost strangers to her. It would not be 
for the welfare of the child to place her 
in a surrounding which is ost alien 
to her, because at present any change of 
her custody and environment may have 
baneful effects. She may thereby become 
emotionally disturbed and upset. There- 
fore, we do not propose to uphold the 
order of the court by which the minor 
who is an orphan would be taken away 
from her present home and _ surfound- 
ings, 


17. In our view, at preseat it is not 
necessary to appoint a guardian in re- 
spect of minor Mitashree’s person. We, 
further, direct that the appellants for 
the present continue to have the custody 
of the minor but at the same time we 
give the following directions so that 
minor Mitashree does not become totally 
a stranger to her father’s family. There- 
fore, the respondent and his family 
ought to be given opportunities to visit 
the child so that they might be able to 
win her affection and confidence. Ac- 
cordingly, the respondent and her family 
will be entitled to visit once a week the 
appellants’ house and to meet minor 
Mitashree. After the respondent and 
his family become familiar with Mita- 
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shree, the respondent and his family 
may take the child to their house for 
temporary sojourn. Arrangement for 
such ‘visit may be made according to 


. mutual arrangements between the appel- 


lants and the respondent and in case of 
differences between them, appropriate 
directions may “be obtained from the 
trial court. The appellants will take all 
necessary steps for proper education of 
the minor. After she attains the age of, 
discretion, parties would be at liberty to 
apply to the trial court for further 
orders in the matter of guardianship and 
custody of the said minor Mitashree, 


18. In the above view, we allow the 
appeal, set aside the order complained of 
and dispose of the application filed by 
the respondent in the court below with- 
out any order as to costs. 


19. Decree need not be drawn up. Let 
a copy of this order be communicated to 
the court below immediately. 

20. No separate order is passed in the 
Rule, The Rule be treated as disposed 
of without costs, 


SHARMA, J.:— I agree, 
` . Appeal allowed. 
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Gayaram Shaw and another, Peti- 
tioners v. Tarak Nath Shaw and others, 
Respondents. . 

C. ©. No. 587 of 1981, D/- 22-4-1981. 

Succession Act (39 of 1925), S. 233 — 
Letters of Administration granted in 
favour of original applicants, residuary 
legatees — Applicants died before they 
could administer estate — Legal repre- 
sentatives of original grantees who bad 
attained majority could come forward to 
administer estate in view of S. 233, 


Where the Will had been proved and 
the Letters of Administration had been 
granted in favour of .the residuary 
legatees but the legatees died before 
they could administer the estate, the 
legal representatives of the original 
grantees who had attained majority 
could administer the estate in view of 
Section 233. Their application for being 
brought on record on death of legatees 
could be deemed to be an application 
under Section 233 and not one for sub- 
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stitution. The fact that the estate was 
not administered at all by the original 
grantees would be immaterial. Case law 
referred. (Para 7) 
Cases Referred : Chronological Paras 
ATR 1963 Mys 136 6 
(1947) 51 Cal WN 917 5, 
AIR 1933 Mad 114 


6 

5 
AIR 1932 Cal 206 6 

6 


AIR 1930 Pat 618 
-AIR 1919 Cal 197: ILR 45 Cal 862 4 
(1909) ILR 36 Cal 799 


Bidyut Kumar Banerjee 
Kumar Dutta, for Petitioners; 
Kumar Chatterjee, for Respondents, 


ANIL K. ISEN, J.:— The defendants 
in a suit for grant of Letters of Admin- 
istration are the petitioners before us iD 
this revisional application which is 
directed against an order dated Decem- 
ber 6, 1980; passed by the learned Sub- 
ordinate Judge, First. Court, Howrah, m 
L. O. A. Suit No, 29 of 1965. By the 
order impugned the learned Judge has 
allowed an application for substitution 
on the death of the two original appli- 
cants for the grant. It will be neces- 
sary to refer to the material facts in 
order to appreciate the real controversy 
between the partiés now before us and 
those may be set out briefly as follows. 


2 Sm. Raj Kumari Debi and Sm 
Kunti Debi as residuary legatees applied 
for grant of Letters of Administration 
with- copy of a Will annexed in respect 
of the estate of the deceased Sital Shaw. 
That was registered as L. O. A. Suit No. 
91 of 1964 which had been renumbered 
as 29 of 1965. The prayer for grant was 
strongly contested by the present peti- 
tioners before us who challenged the 
Will itself. That challenge being over- 
ruled there was a grant in favour of the 
applicants made in the year 1971. The 
present petitioners preferred an appeal 
to this court against the said order mak- 
ing the grant being F, A. 431 of 1971. 
Pending the said appeal Sm, Kunti Debi 
died on August 14, 1973. Sm. Raj 
Kumari Debi also died on June 23, 1977. 
On May 8, 1978, the aforesaid F. A. 431 
of 1971 was dismissed. 

3 In that background on June 27, 
. 1980, an application was filed by the 
present Opposite parties before us for 
substitution. In the application for snb- 
stitution the petitioners Nos. 1 to 8 
claimed themselves to be the heirs and 
legal representatives of Raj Kumari 
Debi, while the petitioners Nos, 7 to 8 
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right of the original applicants for 
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claimed themselves to be the heirs and 
legal representatives of late Kunti Devi. 
In the application they pleaded that the 
original applicants for the grant having 
died it is necessary that the heirs and 
legal representative of the said appli- © 
cants should be brought on record and 
should be allowed to proceed with the 
suit and take out the Letters of Admin- 
istration on paying the necessary stamp 
duty. Such a prayer was made osten- ' 
sibly under Sections 141, 146 and 15] of 
the Code of Civil Procedure read with 
Order 1, Rule 10 or Order 22 of the said 
Code. This application was again con- 
tested by the petitioners as they contest- 
ed the original application for the grant. 
They took the stand that such an appli- 
cation is mot maintainable in law. That 
objection having been overruled, the 
learned Judge has allowed the prayer 
for substitution and has further directed 
that the plaint meaning thereby the ap- 
plication for the grant- of Letters of 
Administration be amended accordingly. 
Feeling aggrieved the petitioners have 
moved the present revisinnal application 
which has been heard on contest by the 
opposite parties — the petitioners in the 
application for substitution. 


4. Mr. Banerjee appearing in support 
of the revisional application has chal- 
lenged the order on the ground that the 
the 
grant being a personal right did. not sur- 
vive their death nor did it devolve upon 
their heirs and legal representatives so 
as to entitle such heirs and legal repre- 
sentatives to be substituted in place of 
the original applicants. Reliance . is 
placed strongly on two earlier decisions 
of this court in the .cases of Sarat 
Chandra Banerjee v Nani Mohan Ban- 
erjee, (1909) ILR 36 Cal 799 and Hari- 
bhusan Datta v. Manmatha Nath Dutta, . 
ILR 45 Cal 862: (AIR 1919 Cal 197). This 
contention, of Mr. Banerjee has been 
strongly contested by the learned Advo- 
cate appearing on behalf of the opposite 
parties. According to him, the correct- 
ness of the decisions relied on by Mr. 
Banerjee are open to doubt and that in 
any event those decisions being explain- 
ed other High Courts have consistently 
taken the view that on the death of the 
original applicant his heirs and Jegal re- 
presentatives inheriting the legacy can 
be brought on record on substitution, 

5 We have carefully considered the 
rival contentions put forward before us, 
The decision in the case of Sarat 
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Chandra Banerjee v. Nani Mohan Ban- 
eriee (1909) ILR 36 Cal 799, which was 
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referred to by a later Bench decision of © 


this court in the case of Haripada Saha 
v. Gobinda Chandra Saha (1947) 51 Cal 
WN 917, stands on a little different foot- 
ing than the case now before us since 
there the applicant being the executor 
named in the Will derived his personal 
right on appointment by the testator. 
The other decision relied on by Mr. 
Banerjee, however, has gone further to 
hold that even the right of the residuary 
legatee in this regard is a personal right 
which does not survive in favour of his 
heirs and legal representatives though 
such heirs and legal representatives may 
acquire a right of their own for having 
a grant being the heirs to and having 
the beneficial interest in the residuary 
legacy. Even these decisions go to show 
that in a situation like the present one, 
the heirs and legal representatives of 
the original applicant for the grant if he 
was a residuary legatee can come for- 
ward and lay a claim for a grant in their 
favour if they have inherited the legacy 
and what is said in these decisions is 
that they cannot come by way of sub- 
stitution but must come in their own 
rights, But as pointed out by this Court 
in the case of Haripada Saha, such a dis- 
tinction is more of form than of sub- 
stance when it does not affect the merits. 
Moreover these decisions have failed to 
take into consideration an important as- 
pect, viz, the true nature of the pro- 
ceeding initisted on an application for a 
grant. As pointed out by the Madras High 
Court in the case of Rama Naidu v. 
Rangayya Naidu, AIR 1933 Mad 114: 


“The proper view to take is that his 
object im commencing the proceeding is 
to get an adjudication in the interests 
not only of himself but of others, that 
the will propounded is genuine and 
valid. In inviting the Court to pro- 
nounce i, favour of the will the execut- 
or is acting in a representative capacity, 
that is to say, for the benefit of the 
whole class of persons including himself 
interested in having it established. The 
position of a petitioner for probate is not 
dissimilar to that of a plaintiff under 
Order 1, Rule 8 of Code of Civil Proce- 
dure. What the rule contemplates is a 
common interest and in the case of a 
petition for probate there is an identity 
of interest on the part of the whole body 
of persons claiming under thé will. One 
of the necessary incidents of a represen- 
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tative suit-is that any person for whose 


benefit it is instituted may intervene and 
ask to be made a party under Order 1, 
Rule 8, Clause 2. If a petition for pro- 
bate stands on a footing similar to that 
of a representative suit it is right in 
principle to extend the analogy and hold 
that any legatee or beneficiary may on a 
proper case being made out intervene at 
any stage and claim to come on record.” 


6. That was also the view approved 
in the cases of Mt. Phekni v. Mt, Manki, 
AIR 1930 Pat 618 and Kamalamma v. 
Somasekharappa, AIR 1963 Mys 136. In- 
deed this Court itself had taken a simi- 
lar view im the case of Chandramani 
Maity v. Bipin Behari Sanyal, AIR 1932 
Cal 206 where the decision in the case of 
Sarat Chandra Banerjee was distinguish- 
ed. This decision. however, was not 
taken into consideration in the case of 
Haripada Saha v. Gohinda Chandra Saha 
(1947) 51 Cal WN 917. 


7. This case, however, stands on dif- 
ferent footing and the aforesaid disputed 
questions are not really involved in this 
case because of the fact that here the 
will had been proved and the grant had 
already been made in favour of the ori- 
ginal applicants, the residuary legatees. 
The position in law, in our view, is that 
the grant having been made in favour of 
the applicants they have died before 
they could administer the estate. In such 
a situation the law contemplates under 
Section 233 of the Indian Succession Act 
that such of the legal representatives of 
the original grantees, who are otherwise 
eligible in law can come forward to} 
administer the estate. However, in- 
appropriately worded the application 
filed before the learned Judge in the 
trial court was such an application under 
Section 233 of the Indian Succession Act 
and the learned Judge should have dis- 
posed of the application as such and not 
as an application for substitution, It 
should be pointed out that there is legal 
bar to the grant being in favour of a 
minor and the learned Judge has failed 
to take note of the fact that three or 
four of the applicants before him now 
are minors. Incidentally it was contend- 
ed by Mr. Banerjee before us that Sec- 
tion 233 of the Indian Succession Act can 
have no application because the original 
grantees, namely, Raj Kumari-Debi or 
Kunti Debi could not start administra- 
tion at all so that it could be said that 
the estate had not been fully administer- 
ed. In our view, there is no substance 
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in this contention because what is left 
unadministered whether in part or in 
full is left unadministered and comes 
within the scope of Section 233 of the 
Act: that section in our view is not in- 
tended to be limited in its application to 
estates partly administered and thus ex- 
elude the estate which has not been 
administered at all. The interpretation 
suggested by Mr. Banerjee does not ap- 
pear to be reasonable or consistent with 
the scheme of the Act nor does its terms 
admit of such an interpretation, 


8 In the result, this application suc- 
ceeds in part. ‘Ihe impugned order be- 
ing set aside, we remand the application 
back to the learned Judge in. the court 
below for allowing the applicants to 
modify the application appropriately ex- 
cluding the minors therefrom and con- 
verting the application as one under Sec- 
tion 233 of the Indian Succession: Act. 
Once the application is so amended, the 
will having already been proved, the 
learned Judge is directed to make the 
grant in their favour so as to enable 
them to complete the administration, 


` 9. There will be no order as to costs. 


10. Let the order be communicated to 
the court below forthwith, — 


B. C. CHAKRABARTI, J.:— I agree. 
Order accordingly. 
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In Re: Badri Narayan Thakur, Peti- 
tioner. 

Decided on 9-3-1981. 

Constitution of India, Arts, 12, 226 — 
Institution 
Secondary Education — Autonomous 
body — Not authority within meaning 
of Art, 12 — Writ of mandamus not 
maintainable against such institution, 

The institution which has been recog- 
nised by the Board of Secondary Educa- 
tion is more or less an autonomous body 
in the matter of running the administra- 
tion of the: school, in the matter of ap- 
poihtment and dismissal of teacher as 
well as members of the non-teaching 
staff and in disbursement of its funds 
other than government grants, cannot be 
said to be an other authority within the 
meaning of Art. 12. Therefore writ of 
mandamus against such an institution is 
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recognised by Board of 
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not maintainable. AIR 1981 SC 122 and 
AIR 1976 SC 888, Rel. on. (Para 1) 


Cases Referred : Chronological Paras 


AIR 1981 SC 122: 1980 All LJ 1070 1 
AIR 1981 SC 487 I 
AIR 1979 SC 1628 1 
AIR 1976 SC 888: 1976 Lab IC 578 1 
Paritosh Mukherjee, for Petitioner, 
ORDER: This application is directed 
against a resolution passed by the Man- 
aging Committee of Shree Mandhari 
High School, Kanchrapara, District 24 
Parganas, against the petitioner. Tt has 
been urged by Mr. Mukherjee learned 
Advocate for the petitioner that the 


.school is an agency or in other words an 


instrument of the State and as such it 
tomes within other authorities under 
Article 12 of the Constitution and hence 
a Writ of Mandamus is maintainable 
against the resolution adopted by such 
an institution. I am unable to accept 
the submissions of Mr. Mukherjee on 
this point. As regards the resolution ir 
my opinion there is no infirmity. There 
is no doubt that the majority of the 


‘members of the Managing Committee of 


this Institution adopted the resolution 
and.as such it is perfectly a legal and 
valid resolution, As regards the main- 
tainability of a writ petition against a 
resolution passed by the Managing Com- 
mittee of a School it has been urged on 
behalf of the petitioner with great em- 
phasis that as the Institution receives 
grants-in-aid from the Government, as 
after the election of the members of 
managing committee the reconstitution 
of managing committee cannot take 
place unless a Govt. nominee is placed 
and that approval of the District In- 
spector of Schools or for that the 


‘Director of Public Instruction is meces- 


sary for the recognition of the Institu- 
tion. These are indicia to term the 
school as an instrumentality or agencv 
of the Government. Reliance has been 
placed in support of this argument on a 
decision of the Supreme Court in Ajay 
Hasia v. Khalid Mujib reported in AIR 
1981 SC 487. In that case admission to 
Regional Engineering College, Srinagar, 
was challenged in the writ petition. A 
preliminary objection as to the maintain- 
ability of the writ petition was taken. It 
was held by Bhagwati, J., who spoke 
for the Supreme Court that in determin- 
ing whether a corporation is an authority 
it is immaterial whether the corporation 
is created by a statute or under a statute, 
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The test is whether it is an instru- 
mentality or agency of the Govt. and not 
- how it is created. The inquiry has to be 
not as. to how the juristic person is 
born but why it has been brought into 
existence. The corporation may be a 
statutory corporation created by a sta- 
tute or it may be a Government com- 
pany or a company formed under the 
Companies Act or it may be a society 
registered under the Societies Registra- 
tion Act or any other similar statute. 
Whatever be its genetical origin it would 
be an authority within the meaning of 
Article 12 if it is an instrumentality or 
agency of the Government. It has been 
further observed: “if a corporation is 
found to be a mere agency or surrogate 
of the Government, im fact, owned by 
the Government, in truth controlled’ by 
the Government, and in effect an incarna- 
tion of the Government it will be held 
an instrumentality or agency of the Gov- 
ernment against whom Writ will lie.” His 
Lordship in making this . observation 
relied on His Lordship’s own judgment 
in AIR 1979 SC 1628 (R. D. Shetty v. In- 
ternational Airport Authority of India). 
In that case as well as in the case just 
referred to i. e, Ajay Hasia v. Khalid 
Mujib both the International Airport 
Authority and the Regional Engineering 
College, Srinagar are undoubtedly in- 
strumentality or agency of the Govern- 
ment. In the case of International Air- 
port Authority the Airport Authority 
was created by a statute and the entire 
control of the administration of the au- 
thority and functions are in the hands 
of the Central Government, In the case 
of Regional Engineering College, Srina- 
gar State’ Government of Jammu & 
Kashmir as well as the Central Govern- 


ment has control as will be evident from. 


the rules in the Memorandum of Associa- 
tion of this Engineering College register- 
ed under the Jammu & Kashmir Regis- 
tration of Societies Act, 1898. That not 
only the entire finance is coming from 
the State Government as well as from 
the Central Government but also the 
majority members of the governing body 
are appointed by the State and the Cen- 
tral Authorities; the audits and accounts 
are subject to approval of the State and 
Central Authorities; the members of the 
governing body can be rernoved at any 
time by the State and the Central Au- 
thorities, In fact, it is completely. under 
the control of the Central Government 
as well as the State Government. The 


_In Re, Badri Narayan 


“of Secondary Education 


Cal. 


managing committee is to work subject 
to the control of the State and Central 
Government. So in that view of the 
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‘matter it was held that it is an agency 


or instrumentality of the Government. 
It is owned by the State Government. As 
stated by the learned Judge it is an in- 
carnation of the Government itself. In 
that view of the matter it was held that 
in such a case it, will be deemed to be an 
authority or in other words an agency 
of-the Government within the meaning 
of Article 12 of the Constitution, In re- 
gard to this particular Institution the 
school has been established undoubtedly 
on private initiative. It has obtained 
recognition from the West. Bengal Board 
undoubtedly. 
But the members of the managing com- 
mittee are elected on the basis of dif- 
ferent constituencies embodied in the 
rules for management of aided institu- 
tions. Moreover, the school has got its 
own funds received by way of realisa- 
tion of tuition fees from the students as 
well as other fees such as development 
feés, etc. from the students. As the 
school is an aided school it receives grants 
from the Govt. to meet the deficit as re- 
gards the pay and allowances of the mem- 
bers of the teaching and non-teaehing 
staff. According to the six test laid down 
in the above decision it cannot be said to 
be a sure indicia or a infallible indicia to 
treat this institution an authority or an; 
agency of the Govt. within the meaning 
of Art. 12 of the Constitution. I am un- 
able to uphold this submission tried. to 
be advanced on behalf of the petitioner. 
In my opinion this school which has been 
recognised by the West Bengal Board of 
Secondary Education is more or less an 
autonomous body in the matter of runn- 
ing the administration of the school, in 
the matter of appointment and dismissal 
of teacher as well as members of the 
non-teaching staff and in disbursement 
of its funds other than Government 
grants, Therefore, in my opinion, a re- 
cognised school cannot under any cir- 
cumstances be said to be another au- 
thority within the meaning of Article 12 
of the Constitution and no Writ is main- 
tainable against such an institution. I 
am fortified on this point by a recent 
decision of the Supreme Court reported 
in AIR 1981 SC 122 (Jawala Devi Vida- 
yalaya’s case) and also another decision 
in AIR 1976 SC 888 (Vaish Degree Col- 
lege’s case). $ 
2. For thè reasons aforesaid tke con- 
tention raised on behalf of the petitioner 
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having failed this application fails and 
it is therefore dismissed. This will not 
however stand in the way of the peti- 
tioner to take any other proceeding in 
any other forum if he is so advised. 


Application dismissed. 
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B. C. RAY, J. 
Gadadhar Pan, Petitioner v. University 
of Calcutta, Respondent. l 
C. R. No. 10492 (W) of 1980, D/- 19-2- 
1981, 


Constitution of India, Art. 226 — Certi- 
orari — Admission to M. D. course — 
Competitive examination for — Peti- 
tioner securing first place in merit — Pe- 

- titioner resigned his service under State 
Government prior to selection for admis- 
sion — Show cause notice to cancel ad- 
mission on ground that petitioner was in 
State service — Held illegal, arbitrary 
and unjust. (Para 4) 


B. P. Banerjee and A. K. Lahiri, for 
Petitioner; S. Mukherjee and Dilip Kr. 


Banerjee, for Respondents Nos. 1, 3 and. 


5. 


ORDER:— This Rule was obtained 
against the show cause notice issued on 
10-9-80 by the Secretary, Council for 
Post Graduate Studies in Medicine, Cal- 
cutta University, directing the petitioner 
to show cause why his studentship in 
the M. D. (Pediatrics) Course will not be 
cancelled forthwith without any further 
intimation to him whatsoever on the 
ground that the petitioner suppressed in 
his application form the statement that 
he was in the employment of the Direc- 
tor of Health Services, West Bengal, at 
the time he applied for admission to the 
said course. 


2. The petitioner passed M.B.BS. 
Examination in 1975 and he was admitted 
to the Diploma in Child Health Course in 
1978 after being selected through compe- 
titive examination and being successful, 
obtained Diploma in Child Health. The 
petitioner thereafter was appointed as 
Research Assistant (Pediatrics Gastro- 
Entrology) for one year in Calcutta Hos- 
pital in April 1979. On 12-2-80 he was 
‘appointed as Medical Officer, General 
Duty, on a purely temporary basis and 
he was posted at Sabang Primary Health 
Centre, District Midnapore. It is stated 
that the petitioner was thus posted on 
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deputation at Uttar Machagram Primary 
Health Centre, District Midnapore. In 
April 1980 the petitioner submitted an 
application for admission to M. D. (Pedia- 


- trics) course of the University of Calcutta 


for the session commencing in 1980. and 
undoubtedly in the competitive examina- 
tion he stood first on merit amongst the 
candidates participated in the said compe- 
titive examination having obtained high- 
est marks in the written test. The peti- 
tioner tendered his resignation from the 
service under the Government of West 
Bengal on and from 4-8-80 and the Joint 
Secretaries Post Graduate Admission 
Board in Medicine, Calcutta University, 
intimated the petitioner on 6-8-80 about 
his selection for the admission to the 
M. D. (Pediatrics) course for the session 
commencing in 1980. The petitioner de- 
posited a sum of Rs. 500 as tuition fees 
for the whole course on 20-8-80 and he 
was thus admitted to the M. D. (Pedia- 
tries) course. It has been ‘stated that on 
coming to know that a representation has 
been made against him by some interest- 
ed parties, he made a representation to 
the respondents through his advocate 
which has been made a part of the peti- 
tion as annexure B to the petition stating, 
inter alia, that he resigned from the ser- 
vice long before he was admitted in the 
said Post-Graduate Medicine Course and 
as such he has not violated any provisions 
of the terms and conditions laid down 
while inviting applications for admission 
in the said course. It has also been stated 
specifically in paragraph 5 of the said re- 
presentation that a number of candidates 
although employed in the government 
service were allowed and are still prose- 
cuting the M. D. course of studies and 
though the University issued show cause 
notice upon them, ultimately did not take 
any action against those candidates and 
specific names were mentioned therein of 
those candidates. It has also been stated 
in paragraph 6 of the said representation 
that six candidates who were actually in 
service while prosecuting studies were 
brought to the notice of the University 
and in fact a proceeding was initiated, but 
ultimately the same.was dropped. This- 
representation, it appears, was made to 
the Joint Secretary of the Admission 
Board for Post-Graduate Courses on 2-9- 
80. A copy of the representation was also 
sent to the Vice-Chancellor of the Cal- 
cutta University. But it has been stated 


nothing was done in this direction by the 
University authorities and- a reply was 
sent on 13-9-80 to the petitioners Advo- 


1981 Gadadhar v. 


cate by the Registrar, Calcutta Univer- 
sity, to the following effect:— 


“We shall communicate to you after 
having necessary information in the mat- 
ter of alleged points as raised by you in 
your said letter.” 


Thereafter just three days before the 
issuance of this letter the impugned no- 
tice dated 10-9-80 was issued to the peti- 
tioner asking him to show cause why his 
admission will not be cancelled without 
any further reference to him for his sup- 
pression of not stating in the application 
form that he was in the service of the 
State Government. It has been stated on 
cath in paragraph 28 that 10 candidates, 
specifically named therein, were admit- 
ted to the M.D./M.S. course in the session 
1980-81. They are all employees under 
the Government of West Bengal. (W.B. 
H.S./E.S.L.O.) and they have been emplo- 
yees of the Government of West Bengal 
at the time of submission of their appli- 
cation for admission to the said course 
and were also employees under the Gov- 
ernment of West Bengal at the time of 
admission to the said course and are still 
in seryice and have been prosecuting stu- 
dies in M.D./M.S. course while continu- 
ing as employees under the Government 
of West Bengal. It has also been stated 
in paragraph 29 of the writ petition that 
Dr. Smt. Malati Ghosh who had been ad- 
mitted to the M.D. (Psychiatry) course in 
1979-80 session has been serving under 
the Government of West Bengal long be- 
fore she was admitted to the said course. 
She did not state in her application for 
admission to the said course that she had 
been serving under the Government of 
West Bengal. Later the University of Cal- 
cutta (Council of Post-Graduate Studies) 
came to know that Dr. Smt. Malati Ghosh 
had been admitted to the said course al- 
though she was an employee under the 
Government of West Bengal and 
cause notice was issued upon her as to 
why her admission to the said course 
should not be cancelled for the suppres- 
sion of the fact that she was an employee 
under the Government of West Bengal. 
Subsequently, the authorities did not pro- 
ceed with the matter at the request of 
respondent No. 4 and revoked the order 
cancelling her admission to the said 
course. It has also been stated that the 
said candidate Dr. Smt. Malati Ghosh has 
also been drawing salary as a clinical 
tutor in the department of Psychiatry, 
Medical College Hospital, Calcutta, It has 
also been stated that Dr. Smt. Tilotomma 
Mukherjee, Dr. Sagata Sanna, Dr. Mukul 


- while they were in service 


show . 
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Chakraborti, Dr. Subhas Hazra, Dr. Am- ` 
bar Chakraborty, Dr. Nirmal Basak were 
admitted to the said M.D./M.S. course 
under the 
Government of West Bengal and they 
prosecuted the said studies while in ser- 
vice under the Government of West Ben- 
gal. But the authorities allowed the said 
persons to continue and complete the said 
course and took no action except issuing 
the show cause notice calling upon them 
to show cause why their admission should 


.not be cancelled. On successful comple- 


tion of their course the University auth- 
orities conferred upon them the degree 
of M.D./M.S. It has further been stated 
that in the session 1979-81 about 9 candi- 
dates who were selected in the M.D./M.S. 
course though employed under the Gov- 
ernment of W. Bengal used to receive sala- 
ries as employees of the Government of 
West Bengal while prosecuting their stu- 
dies in the said course.. The University 
authorities and.respondent No. 4 were 
fully aware of the said fact. It has been 
stated that the petitioner’s Advocate also 
intimated those facts to the University 
of Calcutta and the Director of Health 
Services by a letter dated 8-9-80 with a 
copy to the Vice-Chancellor, but nothing 
was done and those candidates were al- 
lowed to continue their course while re- 
maining in service under the Government 
of West Bengal. It has been stated by the 
pétitioner that he is no longer in service 
and in fact he has resigned from the 
service before being selected and taking 
admission in the said M.D. course, It has, 
therefore, been submitted that the im- 
pugned notice annexure E is wholly 
illegal, bad and without jurisdiction and 
arbitrary and the same has been issued 
mala fide and it should be liable to be 
quashed and set aside, 


3. An A.O. has been affirmed by Sri 
Pratip Kumar Mukherjee, Registrar, Cal- 
cutta University, on 5-1-81. In the said 
affidavit it has been stated that the peti- 
tioner did not give the necessary parti- 
culars as required to be given in the ap- 
plication form, particularly item No. 20 
has not been filled up and item No. 23 
clearly specifies that in case of suppres- 
sion or distortion of facts as declared by 
a candidate and non-submission of the 
documents, the application for admissiop 
will be liable to be cancelled outright. 
Paragraph 15 merely says that the depo- 
nent does not admit any of the allegations 
made in paragraph 28 of the petition and 
in paragraph 17 of the said A.O. there 
has been a mere denial of the specifie 
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facts averred in paragraphs 29, 30, 31, 32, 
33 and 34 of the application. Therefore, 
practically this affidavit is totally silent 
on the specific statements and allegations 
raised in paragraphs 28, 29, 30 of the peti- 
tion that candidates. who are in the em- 
ploy of the West Bengal Health Service 
though in spite of their not stating this 
fact, were admitted and they were per- 
mitted to prosecute their studies while 
they were drawing their emoluments as 
employees under the Government - of 
West Bengal. There is also no reply to 
the specific allegation that though in some 
cases the University authorities started 
proceedings, but subsequently at the re- 
quest of respondent No. 4, that is, the 
Director of Health Services, Government 
of West Bengal, the proceedings were 
dropped and as a result the candidates 


who did not comply with the terms and. 


conditions laid down by the University 
Council for admission to the M.D./M.S. 
course, were permitted to continue: their 
studies and at the same time were allow- 
ed to have their pay from the Govern- 
ment and in spite of attention of the 


authorities concerned being drawn to the 


same, nothing’ was done. 


4. This state of affairs goes against 
the bona fide of the show cause 
notice issued against the petitioner 


that is anhexure E€ to the writ’ petition 
and annexure C to the A.O. More so, 
when a meritorious student like the peti- 
‘tioner who stood first m order of merit 
having secured'the highest marks in 
written test amongst all the’ 
and -was given admission in- the M. D. 
(Pediatrics) course. Thereafter the show 
cause notice was issued on the allega- 
tions of some persons in spite of the 
fact that he has already resigned from 
_ the service. Moreover it is also a curious 
fact that though a specific representation 
was made on behalf of the petitioner by 
his Advocate raising more serious allega- 
tions of breach of the said terms and 
conditions by a number of candidates and 
the University authorities in some cases 
though started proceedings, subsequently 
modified the. same and did not proceed 
with the same and in some cases did not 
think fit to proceed with the same. Where- 
as in the instant case the petitioner who 
stood first in order of merit, resigned his 
service sufficiently before being selected, 
‘not to speak of getting admission and 
~ who did not take any advantage of the 
weightage of marks and the benefit speci- 
fically provided for in the admission regis- 
-ter for admission to the M.D./M.S. course 
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for employees under the Government of 
West Bengal. This Court fails to under- 
stand how it can be said that the peti- 
tioner has made suppression or distortion 
of facts in this background, and a meri- 
torious student like the petitioner will be 
arbitrarily and illegally deprived of pro- 
secuting his studies though he was ad- 


. mitted already in the said course. If merit 


is the criterion for admission to higher 
studies, just as, post-graduate studies 

Medicine and Surgery, it is inconceivable 
that a student who stood first in order of 
merit will be prevented on a flimsy 
ground from having the full display of 
his merit and from prosecuting higher 
studies in Medicine (Pediatrics), It is ra- 
ther curious that the Director of Health 
Services at whose instance the impugned 
show cause notice was issued, is not com- 
ing forward before this Court, Therefore, 


it is crystal clear that the specific state- 


ments of illegalities and irregularities in. 
the matter of admitting students in the 
M,D./M.S. course, as has been specifically 
alleged and stated on oath before this 
Court in paragraphs 28, 29 and 30 of the 
writ petition, remain uncontroverted in 
toto. Therefore, in my opinion, in such 
circumstances fair play and justice de- 
mand that this show cause notice whic. 


is wholly arbitrary, illegal and unjust, 
should be quashed and set aside. This 
Court fails to understand that the 


should be several norms or several yard- 
sticks for admitting students and they 
should be applied by the selection auth- 


-orities according to their whims, sweet 
candidates ` 


will and pleasure to suit cases concerning 
discrimination and leniency. The notice 1> 
on the face of it is illegal and bad. In my 
opinion. this show cause notice, therefore, 
cannot be sustained any longer. 


5. My attention was drawn to para- 
graph 4 of the supplementary affidavit 
sworn on behalf of the University. It has 
been stated by the University that no 
communication from the Government of 
West Bengal regarding the candidates 
about whom allegations have been made 
in, the writ petition, were received by the 
University though the matter was refer~. 
red to the Government as early as ‘on 
10-8-79, 5-8-80 and 8-8-80. 


6. In the result, the Rule is made ab- 
solute. The impugned notice is: quashed 
and set aside, Let a writ of certiorari be 
issued commanding the respondents to 
cance], quash and set aside the notice, 
annexure E to the petition, issued by the 
Secretary, Council for Post-Graduate 
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Studies in Medicine,- Calcutta University, 
on 10-9-80. Let a writ of Mandamus do 
also issue directing the respondents not 


to interfere in any manner whatsoever . 


with the petitioner’s prosecuting his stu- 
dies in the M. D. (Pediatrics) course. 


Rule made absolute. 
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B. N. MAITRA, J. 
Sm. Santilata Paul, Petitioner v. Nanda 
Kishore Mukherjee, Opposite Party. 
C. R. No. 537 of 1979, D/- 5-2-1981. 
(A) Civil P. C. (5 of 1908), O. 21, R. 97 
and R. 101 (as amended by Act 104 of 
1976) — Application under O. 21, R. 97 
for ejectment — Question of title raised 
by opposite party — Court must decide 
. that question before allowing the appli- 
cation. (Para 4) 


(B) Civil P. C. (5 of 1908), O. 21, R. 97 
and R. 98 (as amended by Act 104 of 
1976) — Adjudication of application under 
O: 21, R. 97 in accordance with R. 98 — 
Order is only appealable — Revision is 
not competent. (Paras 5, 6, 7) 


Ganesh Chandra Basak, for Petitioner; 
Madan Mohan Mallick, for Opposite Par- 
ties Nos. 1 to 4. 


ORDER:— The landlord opposite par- 
ties Nos. 1 to 4 filed an execution case 
- after they had obtained an ex parte de- 
cree for' ejectment in Title.Suit No. 303 
of 1974. Resistance was offered and thus 
they filed an application according to the 
provisions of Rule 97 of Order 21 of the 
. Code of Civil Procedure, They asked for 
` eviction of the occupants with police help. 
That Misc. Case was allowed. Hence this 
revisional application. 


2. It has been contended on behalf of 
the petitioners that the learned Munsif 
made a mistake in not entering into the 
merits of the case. It was not a summary 
investigation. Moreover, in view of the 
provisions of Order 21, Rule 104 of the 
Code, it is not necessary to file any ap- 
peal. The revisional application is main- 
tainable. 

3. The learned Advocate appearing on 
behalf of the opposite parties has main- 
tained the contrary. 


4. The first question arises whether 
-it was a summary proceeding and whe- 
ther the question of title can be gone 
into by the learned Munsif at that stage 
of the proceeding. Rule 101 of Order 21 
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of the Code clinches the issue on this, 
for it says: 


“All questions (including questions re- 
lating to right, title or interest in the pro- 
perty) arising between the parties to a 
proceeding on an application under R. 97 
or Rule 99 or their representatives and 
relevant to the adjudication of the appli- 
cation, shall be determined by the court 
dealing with the application and not by 
a separate suit and for this purpose the 
court shall, notwithstanding anything to 
the contrary contained in any other law 
for the time being in force, be deemed to 
have jurisdiction to decide such ques- 
tions.” 5 


Hence in view of the provisions of 
amended Rule 101 of Order 21 of thel 
Code, the question of title raised by the 
petitioner can be gone into and decided.: 
The learned Munsif illegally declined to 
go into this important aspect of the mat- 
ter and acted with material irregularity 
in allowing the misc. case in a summary 
fashion. 


5. The last question arises whether the 
order passed by the learned Munsif is 
revisable. It appears from the amended 
Rule 103 of Order 21 of the Code that 
when an application has been adjudicated 
upon under Rule 98 or Rule 100, such 
order shall be treated as a decree and be 
appealable. 


6. Here it will be necessary to deal 
with some of the provisions of Rules 97 
to 104 of Order 21 of the. Cade. These 
Rules underwent an amendment by the 
amending Act of 1976. When there is re- 
sistance or obstruction, a Misc. Case is 
filed according to the provisions of R. 97. 
Determination is then made according to 
Rule 98 (1). That rule says that upon de- 
termination of the question referred to in 
Rule 101, the Court shall pass necessary 
order. So also Rule 100 shows that upon 
determination of the question referred to 
in Rule 101, the court shall, according to 
such determination, make an order allow- 


ing the application or pass such order as ` 


it may consider fit. It appears from R. 103 
that when an application has been adjudi- 
cated upon under Rule 98, such order will 
be treated as a decree. So on adjudica- 
tion of an application under Rule 97 for 
determination of all questions envisaged 
by Rule 101, an order has to be passed 
by the court according to the provisions 
of Rule 98. Since Rule 103 says that an 
adjudication of an order under Rule o8 
or Rule 100 is appealable, it must be held 
that the present order is appealable. 
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7. As stated before, by the amend- 
ment made in 1976, it has been stated 
that questions including one relating to 
right, title or interest in the property, 
arising between the parties to a proceed- 
ing under Rule 97 or Rule 99 is to he 


determined in the execution case itself 
and it cannot be left to. be 
adjudicated upon by a separate suit. 


Rule 98 is wide enough to cover all cases 
of resistance or obstruction by a person 
including a transferee pendente lite. 
-Rule 104 only saves any suit which may 
be pending on the date of the commence- 
ment of the proceeding. Unless there is 
any -such pending suit, all orders under 
Rule 101 or Rule 103 shall be treated as 


decrees and be appealable. It is therefore | 


held that the present order is not revis- 
able because that order is appealable, 
There is a practical difficulty in treating 
the present revisional application as an 
appeal because the appeal will have to 
be filed in the court of the District 
Judge, 24 Parganas. Hence this revisional 
application is not maintainable, 

8. The Rule is discharged. There will 
be no order as to costs. 


9. Send down the records at once. 
Order accordingly, 
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MANAS NATH ROY, J. 
Brojendra Nath Biswas, Petitioner v, 
The State of West Bengal and others, Re- 
spondents. 


Civil Rule No. 14290 (W) of 1980, D/-' 


30-1-1981. 
Constitution of India, Art. 226 — Peti- 
tioner in possession of fishery — Order 


of injunction by Court restraining re- 
spondents from interfering with his pos- 
session acquired — Interference continu- 
ed — Proceeding under S. 144 (2), Cr. P. 
C. initiated by petitioner for protecting 
his right under injunction — Proceeding 
proving infructuous — Proceedings under 
Article 226 to effectuate orders of injunc- 
tion — Not maintainable. (Criminal P. C. 
1974, S. 144 (2); Civil P. C. 1908, O. 39, 
Rules 1, 2). 

Petitioner was sole proprietor conduct- 
ing pisciculture at fishery. Order restrain- 
ing respondents from interfering with his 
possession by an interim order of injunc- 
tion was passed by the Court. Subse- 
quently the Rule was made restraining 
the respondents. But the respondents 
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kept on interfering with petitioner’s pos- 
session and proceedings under S. 144 (2) 
of Criminal P. C. were initiated and the 
Police Officers were directed by the 
Magistrate to enquire and give protection 
to petitioner. But in spite of the order of 
Magistrate nothing was done by the 
authorities, Proceeding under Art. 226 
was initiated in High Court. 


Held, the H. C. should not ordinarily 
pass orders for the purpose of carrying 
out the orders of injunction, as duly 
Issued hy the Court of competent juris- 
diction, in a proceeding under Art. 226. 
AIR 1977 SC 1718, AIR 1971 Andh - Pra 


53, Distinguished. (Para 9) 
Cases Referred: Chronological Paras 
(1978) 2 Lab LJ 294 (Cal) 7 
AIR 1977 SC 1718 8 
AIR 1971 Andh Pra 53 8. 


Asoke Kumar Banerjee, for Petitioner; . 
Ramapati Roy, for Respondents, 


ORDER:— This Rule with the corres- 
ponding. interim order directing respon- 
dents Nos. 2 and 3 viz., Superintendent of 
Police Alipore and  Officer-in-Charge, 
Canning Police Station respectively, to 
protect the fishery viz., Moukhali Fishery 
of Police Station Canning and for imme- 
diate posting of Police picket, was obtain- 
ed on 13-10-1980. 


2. The present application for vacat- 
ing the interim order, has been filed by 
respondents Nos, 4, 7, 12, 15 and 17 in 
the Rule. : . 


3. The fact, on which the 
an interim order as mentioned herein- 
before, was obtained, will have to be > 
stated. It is the case of the petitioner 
that he is the sole proprietor of Moukhali 
Co-operative and has been conducting 
pisciculture at Village Moukhali, Police 
Station Canning. The petitioner has stated 
further that he instituted a Title Suit, be- 
ing No. 25 of 1977, in the Court of the 
learned Subordinate Judge, 6th Court, 
Alipore, tor interim order of injunction 
against respondents Nos. 5 to 21 and the 
learned Judge was pleased to grant such 
order of injunction and thereafter, on 
March 27, 1978, the application under 
Order 39, Rules 1 and 2 of the Code of 
Civil Procedure was heard and was re- 
jected. 

4. Against such determination, an ap- 
peal was taken and in the appeal, the 
learned Additional District Judge, was 
also pleased to refuse to grant interim 
order of injunction, as was asked for, 
Then, an appeal was taken to this Court, 


Rule and 
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wherein Civil Rule No. 968 (M) of 1978, 
was granted and by the said Rule, the 
respondents Nos. 5 to 21 herein, were 
restrained by an interim order of injunc- 
tion from interfering with and or dis- 
turbing the possession or damage the 
fishery, till the disposal of the Rule or 
till the disposal of the application for 
interim order, as was pending before the 
learned Court below. 


5. The said Civil Rule was made ab- 
solute on I-9-78. It should also be noted 
that subsequently, the learned Additional 
District Judge, 13th Court, Alipore, also 
allowed the pending appeal and restrain- 
ed the respondents Nos. 5 to 21 herein, 
from interfering with the plaintiffs pos- 
session of the suit property, till the dis- 
posal of the suit, These aspects or facts, 
are not in dispute. 


6. The petitioner has alleged that the 
respondents concerned or as mentioned 
hereinbefore, having failed in their at- 
tempts to interfere with his possession, 
took the help and assistance of strangers 
and anti-social elements, for the purpose 
of dispossessing him from the fishery and 
against such threat, a proceeding under 
Section 144 (2) of the Code of Criminal 
Procedure, being M. P. Case 921 of 1980 
(Brojendra Nath Biswas v. Saukat Pur- 
kait), was initiated, before the learned 
Executive Magistrate, Alipore, 
ganas, In that proceedings, on October 6, 
1980 the said learned Executive Magis- 
trate, made an order directing the Can- 
ning Police Station, to enquire and report 
by 13-11-80 and also directed the auth- 
orities, that if necessary, the Officer-in- 
Charge concerned, should afford due pro- 


tection to the petitioner, by post- 
ing police picket, at the cost 
of the petitioner. It is the further 
allegation of the petitioner that even 


in spite of such order, no help or assist- 


ance was given to him and as 
such, he approached the authorities 
concerned for police picket,  .but even 
then, nothing was done by such auth- 


orities, It has been categorically averred 
that even in spite of the order made in 
the Criminal Proceeding, the respondents 
Nos. 2 and 3 as mentioned above, have 
Neither rendered any assistance to the 
petitioner nor have discharged their sta- 
tutory obligations to protect the interest 
of the fishery, which according to the 
petitioner, would mean gross negligence 
on the part of those respondents. He has 
further stated that by such inaction or 
inability as mentioned above, those re- 
spondents have flagrantly violated the 
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provisions of law and have absolutely 
failed to discharge their statutory obliga- 


. tions under the relevant rules and regu- 


lations. It is under those circumstances 
and in view of the fact that the petitioner 
was not afforded due opportunities to 
have the’ properties in issue,. protected, 
the Rule was obtained on the day as men- 
tioned above. At the time of issuing the 
Rule, the interim order as mentioned 
hereinbefore, was at first issued for a 
limited period, with liberty to the peti- 
tioner to apply for extension. of the same, 
on the: same application, on notice to the 
respondents. It appears that on 26-11-80, 
respondents now appearing through Mr. 
Ramapati Roy, appeared and on their 
prayer the matter was adjourned for two 
weeks and it was also directed that the 
interim order as issued, would continue 
in the meantime. The present application 
for vacating the interim order was filed 
on 22-1-81 and the same was finally fixed 
for hearing on the date, when I take up- 
applications viz., on Tuesday last. On that 
date, on the prayer of Mr, Banerjee, the 
case was directed to be adojurned for a 
week. Mr. Banerjee has stated that after 
such mentioning, he informed Mr. Roy 
about the order as made by this Court. 
The following day, Mr. Roy mentioned 
the matter and stated that because of the 
interim order, which is pending and for 
vacating of which, the application has 
been filed by his clients, which again has 
been adjourned, his clients have suffered 
and are suffering. There were claims and 
counter-claims over the manner in which 
case was mentioned and as such, even 
in spite of the predicament in which Mr. 
Banerjee has been placed, because of the 
death of the father of his learned in- 
structing Advocate and considering the 
urgency of the matter, I had to take up 
this application for consideration. The 
facts which are admitted have been men- 
tioned hereinbefore. 


7. Mr. Roy appearing in support of 
the application for vacating the interim 
order, has now produced an order dated 
December 18, 1980, made in the said M. P. 
Case No. 921 of 1980, which without any 
doubt, shows that the vetitioner has not 
proceeded with the said proceedings under 
Section 144 (2) of the Code of Criminal 
Procedure and as such, the said proceed- 
ing has been directed to be filed. There 
are other facts mentioned in the order 
itself, but I think, for the purpose of this 
application, I am not required to go into 
the facts, Admittedly, for the alleged in- 
fraction of the petitioner’s rfght and that 
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too by the respondents herein or their 
friends, asscciates and collaborators, the 
said S. 144 (2) proceeding was initiated. 
The question arose as to when, such S. 144 
(2) proceeding was initiated for the pro- 
tection of the rights and the same has 
been filed, whether a proceeding like this, 
„which has been taken at least in aid of 
or for the purpose of having the order 
as made in such proceeding, executed, 
the party can proceed when the initial 
proceeding has been filed. J have already 
observed in the case of Sri Ganga Coal 
Storage Co. Ltd. v. State of West Bengal, 
reported in (1979) 2 Lab LJ 294 (Cal), 
that ordinarily, without taking recourse 
to proceeding under Section 144 (2),. this 
Court cannot be moved under Article 226, 
as that would frustrate the provisions of 
Section 144 (2) of the Code of Criminal 
‘Procedure, but there may of course be 


exceptional circumstances, when recourse. 


to- proceeding under Article 226 may be 
permitted, without taking recourse -to 
proceeding under Section 144 (2). 


8. Mr. Banerjee, appearing -in support 
of the Rule and opposing the application, 
has contended that since in the instant 
case, steps were taken or the grievance 
made by the petitioner, for the inaction 
of the authorities concerned, to give the 
petitioner necessary help and assis- 
tance in the matter of protecting his 
interest for the property in issue, even 
if a proceeding under Section 144 (2) has 
been filed as mentioned above, an ap- 
plication under Article 226 would be 
maintainable, as under Order. 39, Rules 1 
and 2, there is no appropriate provision 
for giving such protection as mentioned 
‘above. There is no doubt or any dispute 
that under Order 39, Rules 1 and 2 of 
the Code of Civil Procedure, there are 
provisions for taking steps and measures 
against persons, who indulge in violating 
or not carrying out the orders of injunc- 
tion, as issued duly by the -appropriate 
forum. In that. view of the matter, I am 
of the view that a proceeding under 
Article 226 of the Constitution, for the 
purpose of carrying out the incidents of 
an order of injunction duly made by the 
competent court or for having such order 
of injunction enforced, ‘would not be 
maintainable, Mr. Banerjee of course, on 
a reference to the determinations in the 
case of State of Madhya Pradesh v. Babu- 
lal, AIR 1977 SC 1718, contended that 
this Court, under Article 226, would not 
be powerless to interfere and make ap- 
propriate orgers for the purpose of pro- 
tecting the interest of a person, in respect 
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of the properties, for which he has got 
injunction from: the appropriate civil 
court. The decision, in my view, and that 
too in agreement with Mr, Roy, appears 
to be not applicable in this proceeding. 
There, the Supreme Court had interfered, 
because the judgment as made, was illegal 
and in clear violation of law. The position 
in this case is quite contrary to such 
determination, because here, the judg- 
ment has been made not illegally, but. 
with authority and on due consideration 
of the provisions of law. Mr. Banerjee 
then referred to the Bench determina- 
tions of the Andhra Pradesh High Court, 
in the case of Ravapati Audemma v. Po- 
thineni Narasimham, AIR 1971 Andh Pra 
53. In that case, no doubt, it has .been`` 
observed that there being no express pro- 
vision -in the Code for the purpose of im- 
plementing the temporary order of 
injunction, court can grant police aid 


‘under its inherent powers. There can be 


no doubt as to such propositions because 
that is quite consistent with the provi- 
sions of Order 39, Rules 1 and 2 and more 
particularly when, for protecting the in- 
terest. of the litigants the court has got 
that power to take appropriate steps 
against he, who violates, the order, Thus, 
the determinations of the Andhra Pra- — 
desh High Court in my view, has also no 
or little . application in the facts of the 
present case. ‘ 


'9. . The above being the position and 
when I am of the view, that when a pro- 
ceeding 144 (2) has either lapsed or 
has been filed and that apart, High Court 
should not ordinarily pass orders for the 
purpose of carrying out the orders of in- 
junction, as duly issued by the Court of 
competent jurisdiction in a proceeding 
under Article 226, I think, the order of 
injunction as made should be dissolved 
and I order accordingly. The application 
is thus allowed. There will be no order 
as: to costs, i 


Application allowed. 
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Traders Syndicate, Plaintiff v. Union 
of India, Defendant. 

Suit No. 831 of 1968, D/- 8-12-1980. 

Railways Act (9 of 1890), S. 80 (as 
amended by Act, 1961) — Suit for com- 
pensation against Railway for non-deliv- 
ery of goods — Forum — Suit filed im 
High Court on basis of defendants’ (con- 
cerned Railway’s) location of Head 
Office within jurisdiction of High Court 
and not on basis of cause of action — Suit 
would still be maintainable — S. 80 over- 
rules only S. 20 (c) of C.P.C. and not 
Cl. 12 of Letters Patent. (Civil P. C. 
(1808), S. 20; Letters Patent (Cal), Cl. 12). 


Where the suit for compensation was. 


filed against the Railway for non-delivery 
of goods in the High Court on the basis 
that Head Office of the Railway in ques- 
tion, was located within jurisdiction of 
the High Court and not on basis of cause 
of action, the suit could not be said to 
be not maintainable on account of S. 80 
which provided that a suit for compen- 
sation could be filed where cause of ac- 
tion arose. A court within whose jurisdic- 
tion the defendant resides or carries on 
business and a court within whose juris- 
diction cause of action arises within 


meaning of present S. 80, both have con- 


current jurisdiction to try suit for com- 

pensation for loss or damage of goods by 

Railways. ILR (1972) 2 Cal 154; AIR 1971 

Assam 69;. (1979) 2 Cal LJ 363, Rel. on; 

AIR 1942 Cal 229, Distinguished. 

(Para 8) 
Further, in such a case, it could not be 

said that amended S, 80 overruled by im- 

plication S. 20 of C.P.C. and Cl. 12 of 

Letters Patent as S. 80 would -overrule 

by implication S. 20 (c) only and not the 

rest and S. 80 and Cl. 12 can stand to- 
gether without any inconvenience, incon- 

sistency or difficulty. AIR 1963 SC 1561, 

Rel. on. (Paras 4, 9) 

Cases Referred: Chronological Paras 

(1979) 2 Cal LJ 363 : 

(1979) Division Bench decision of | Cal- 
cutta: H, C., D/- 19-4-1979 in Jagannath 
Chetram .v. Union -of India - 3, 9 

1974 Cal LJ 420 oe oh 

ILR (1972) 2,Cal 154 5 

AIR 1971 Assam 69 6 

AIR 1963 SC 1561 _.. 8 

AIR 1942 Cal 229: 74 Cal LJ -416 3, 8 
Ranjan Dutta with Paramesh Chatter- 

jee, for Plaintiff; T. K. Basu with S. L. 

Saraf, for Defendant. 
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ORDER:— This is a suit by the plain- 
tiff against the defendant for loss of 
goods due to misdelivery and/or non- 


‘delivery of the same by the Eastern Rail- 


way. It is alleged in the plaint that the 
goods were loaded at Dutta Pukur to be 
delivered to the consignee, Sub-Division- 
al Officer (P.W.D.), Mal Construction Sub- 
Division, under RR No. A 116018 dated 
28-6-64, The claim in the suit is for de- 
cree for Rs. 14428.80 and for other reliefs. 
In the written statement filed in the swt, 
the defendant, while denying the allega- 
tions in the plaint, took a preliminary 
point in paragraph 15 thereof that in 
view of the provisions in amended Sec- 
tion 80 of the Indian Railways Act 1890, 
this Court should not and could not 
entertain the suit inasmuch as the goods 
were delivered at a place and its desti- 
nation were both outside the jurisdiction 
of this court. 


2. When: the suit was called on for 
hearinig, it was submitted that the ques- 
tion of jurisdiction should be decided 
first as a preliminary issue, 


3. The allegation in the plaint is that 
the head office of the Eastern Railway 
Administration is situate at No, 17 Netaji 
Subhas Road, and as such the defendant 
carries on business within the jurisdic- 
tion of this court. These allegations are 
not denied in the written statement. 
Reading the plaint as a whole, it appears 
clearly, that the jurisdiction of this court 
has been invoked on the basis of the de- 
fendants’ carrying on business within the 
jurisdiction and not on the basis of cause 
of action in- the suit. The defendants’ 
counsel, however, took the preliminary 
point that after amendment of Section 80 
of Indian Railways Act by Indian Rail- 
ways (Amendment) Act of 1961, the suit 
for compensation of this nature could be 
filed only where cause of action arose as 
provided in the amended Section 80. Ac- 
cording to him the present Section 80 
overrules by implication Sec. 20 of Code 
of Civil Procedure and ‘clause 12 of the 
Letters Patent. He strongly relied on Sec- 
tion 4 (1) Civil Procedure Code and 
clause 44 of the Letters Patent in sup- 
port of his contention that Indian Rail- 
ways. Act, 1890 being a special and local 
law in force, the same would prevail over 
the provisions of Section 20, Civil Proce- 
dure Code or clause 12 of the Letters 
Patent. In this connection, he also relied 
on 74 Cal LJ 416: (AIR 1942 Cal 229) 
(Sitaram. Bhattacharjee v. Pancha 
Muchi), There the question was whether 
a Civil Court had jurisdiction to decide 
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about the existence of a “debt” between 
two parties to a Civil Suit when this dis- 
pute between the parties was pending for 
' decision before the Debt Settlement 
Board, who, under the amended Sec- 
tion 20, Bengal Agricultural Debtors’ Act, 
had exclusive jurisdiction to decide that 
matter. On a reference under Order 46, 
Rule 1, Civil Procedure Code, it was de- 
cided that Civil Court should not exer- 
cise concurrent jurisdiction in a matter 
which had been relegated to the Debt 
Settlement Board. The defendant’s coun- 
sel also relied on a Division Bench deci- 
sion of this Court in Jagannath Chetram 
v. Union of India delivered on 19-4-79. 
There the plaintiff had delivered goods 
to Western Railway Administration at 
Surat to be delivered to the consignee at 
Shalimar through South Eastern Railway 
Administration. The suit was instituted in 
this court because the ‘Eastern Railway 
Administration has its head quarter with- 
in jurisdiction although Eastern Railway 
Administration had nothing to do with 
the transaction. It was held, that, in a suit 
for compensation, the liability would be 
of that particular Railway Administration 
who had taken delivery of the goods for 
carrying the same to the destination or 
the Railway Administration where the 
destination is situate. Therefore, the 
Union of India could be sued in Courts 
within whose jurisdiction the head quar- 
ters of these two Railway Administrations 
are situate. For the purpose of fixing 
liability for loss or damage of goods, the 
different Railway Administrations are 
treated as distinct units and the Union of 
India can be sued where the head quar- 
ters of that particular units liable for 
the loss or damage is situate. As Eastern 
Railway had-nothing to do with the trans- 
action in suit, it was held that this court 
was not competent to entertain the suit. 
This judgment, therefore, proceeded .on 
the basis that a suit for compensation for 
loss of goods against Railway can be in- 
stituted in a Court on the basis of defend- 
ants’ carrying on business. within the 
jurisdiction and not on the basis of cause 
of action only as urged by the counsel 
for the defendant. 

4. In this judgment, the learned Divi- 
sion Bench also considered whether in 
view of the provisions of amended Sec- 
tion 80 of the Railways Act and S. 4 (1), 
Civil Procedure Code, Section 20 of the 
Code of Civil Procedure should apply in 
determining the forum for filling a suit 
for compensation for loss of goods by 
railway. In the opinion of this Division 


Bench any provision in Section 20, Civil . 
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Procedure Code which would limit or 
otherwise. affect the special jurisdiction 
provided by Section 80, should have no 
application for determining the forum. In 
that connection, relying on 1974 Cal LJ 
420 the Division Bench’ held that Sec, 80 
would overrule by implication Sec. 20 (c) 
of Civil Procedure Code only and not the 
rest. This judgment does not support the 
contention of the defendants’ counsel 
that’ on account of amendment of Sec- 
tion 80 Railways Act, all suits for com- 
pensation must be filed on the basis of 
the cause of action and in Courts within 
whose jurisdiction the cause of action in 
suit has arisen. 


5. The submission of the plaintiff's 
counsel is on the other hand, that the. 
amended Section 80 only deals with the 
Court’s jurisdiction based on the cause of 
action but it did not affect or take away 
Court’s jurisdiction to entertain a suit 
filed on the basis of defendant’s residence 
or his place of business. He cited ILR 
(1972) 2 Cal 154 at pp.189-190 where this 
Court held: 


Neder jurisdiction based on the cause of 
action and the jurisdiction based on the 
person of the defendant are two indepen- 
dent categories and they have no relation 
to each other.” 


6. The plaintiff’s counsel also relied on 
AIR 1971 Assam 69 (Assam Cold Storage 
Co. v. The Union of India), There the very 
same question of jurisdiction was raised 
in a suit for compensation against Rati- 
ways as has been done before me. The 
Division Bench of that Court held at 
p. 7i:— ` 

“The precise point that arises for con- 
sideration in this appeal is whether after 
the amendment of Section 80, it is per- 
missible to add any other place of suing 
outside the limits of S. 80 even though it 
may be permissible under S. 20, Civil Pro- 
cedure Code. In other words, has Sec. 80 
impliedly repealed Section 20, Civil Pro- 
cedure Code? Or could the two sections 
co-exist without any inconvenience or, 
difficulty? It will be noticed that when 
the Legislatures sought to amend, Sec-. 
tion 80, it must be assumed that it had 
Section 20 before it which was the ear- 
lier section in the field on the subject. If 
so, in absence of an express provision to 
the contrary or in absence of a clear im- 
plication in the provision, it is not possi- 
ble to hold that Section 20, Civil Proce- 
dure Code has been impliedly repealed 
by Section 80. When it is a question of 
the place of suing, both the sections can 


‘co-exist and there is no repugnancy or 
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inconsistency in the two sections standing 
together ” 


7. The next case relied on by the 
plaintiff's counsel is (1979) 2 Cal LJ 363 
(Bengal Coal Go, Ltd. v. Union of India) 
where it was held:— 

“Under Section 80 of the Railways Act, 
a suit can be instituted in a Court having 
jurisdiction over the place at which the 
goods were delivered for carriage or in 
the Court having jurisdiction over -the 
place in which the destination lies. But 
Section 80 of the Railways Act does not 
override the provisions of Section 20 of 
the Code of Civil Procedure under which 
a suit can be instituted in a Court within 
the local limits of whose jurisdiciton the 
defendant resides or carries on business 
or works for gain.” 


8. On the basis of the cases relied on 

by the plaintifi’s counsel, I have no doubt 
in my mind that the present suit based 
on the jurisd‘ction on the person of the 
defendant is perfectly maintainable. A 
Court within whose jurisdiction the de- 
fendant resides or carries on business and 
a court within whose jurisdiction cause 
of action arises within the. meaning of 
present Section 80 of Railways Act, both 
have concurrent jurisdiction to try suit 
for compensation for. loss or damage of 
goods by Railways. 74 Cal LJ 416: (AIR 
1942 Cal 229) therefore, relied on by the 
defendant’s counsel can be distinguished 
on facts and has no application on the 
facts of this case. Counsel for the defen- 
dant pointed out that clause 44 of the 
Letters Patent and’ Section 4 (1) Civil 
Procedure Code were not considered in 
the last two cases, But I do not think that 
even if these two provisions were urged 
before the respective Courts-in the afore- 
said two cases, the result would have been 
any different. In AIR 1963 SC 1561 
P. 1564 it was held:— 
- “It is undoubtedly true that the legisla- 
ture can exercise power of repeal by im- 
plication. But it is an equally well settled 
principle of law that there is a presump- 
tion against an implied repeal upon the 
assumption that the. legislature enacts 
laws with a complete knowledge of all 
existing laws pertaining to the same sub- 
ject, the failure to add or.repealing clause 
indicates that the intent was not to repeal 
existing legislature. Of course, this pre- 
sumption will be rebutted if. the provi- 
sions of the new Act are so inconsistent 
with the old ones that the two cannot 
stand. together.” . 
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9. Reading :Section 80 and clause 12 of 
the Letters Patent, I find that these two 
provisions can- stand together without 
any inconvenience, inconsistency or diffi- 
culty. Moreover, the effect of Section 4 
(1). Civil Procedure Code on Section 80 
of Railways Act was considered in Jagan- 
nath Chetran’s case (Decision D/- 19-4- 
1979 (Cal)) which. did not support the 
contention of the defendant’s counsel. 


10. In the view of the matter, I 
direct the suit to appear in the list ' one 
week after the Christmas Vacation. The 
plaintiff will get the cost of hearing of 
the preliminary issue from the defendant 
irrespective of the result of the hearing 
of the suit on merit. 

Order accordingly. 
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PRODYOT KUMAR. BANERJEE AND 
MONOJ KUMAR MUKHERJEE, JJ. 
A. B. Chaudhuri, Appellant v. Union of 

India and others, Respondents. 


F.M.A.T. No. 117 of 1980, 
1980.* 


(A) Calcutta University (Temporary 
Supersession) Act (7 of 1978), S. 4 (f) — 
Action taken by Vice-Chancellor under 
S. 9 (6) of 1966 Act correcting age in 
Matriculation Certificate — Not open to 
review by Council. Civil Revn. No. 6560 
(W) of 1978, D/- 18-12-1979 (Cal), Revers- 
ed. (Calcutta University Act (2 of 1966). 
Ss. 9 (6) and 20 (3).) 


The effect of S. 4 (f) is that the power 
of the Vice-Chancellor under S. 9 of the 
Calcutta University Act, 1966, including 
sub-sec. (6) thereof, remain unaffected 
while the provisions of the 1966 Act so 
far as they were inconsistent with the 
provisions of the 1978 Act stood modified. 
Since by the 1978 Act, the Senate and 
the Syndicate ceased to operate as two 
separate authorities, and in fact ceased 
to exist both being replaced by the Coun- 
cil, S. 20 (8) of the 1966 Act can have no 
manner of application so long as the 1978 
Act is in force. This interpretation may 
create difficulties in the administration of 
the University as the Council will have 
no authority of review in respect of any 
action of the Vice-Chancellor but as the 


“Against” judgment of Dipak Kumar Sen 
J. in Civil Revn. No. 6560 (W) of 1978. 
D/- 18-12-1979. 


BY/EY/A853/81/JHS- 


D/- 5-12- 





226 Cal. 


law now stands no other interpretation is 
possible. It must, therefore, be held that 
the Council has no power to review the 
order of the Vice-Chancellor correcting 
the age in the Matriculation Certificate 
passed under S. 9 (6) of the 1966 Act. 
Even if the order may be bad, still then 


the Council cannot review the order. 
Civil Revn. No. 6560 (W) of 1978, D/- 
18-12-1979 (Cal), Reversed. : 

(Para 20) 


(B) All India Services (Death-cum- 
Retirement Benefits) Rules (1958), R. 16A 
—— Determination of date of birth — 
Correction of age in Matriculation Certi- 
ficate made by Vice-Chancellor of Cal- 
cutta University reversed by University 
Council — Date of birth determined by 
Government taking into consideration 
among other facts Councils reversal 
order — Reversal order found to be with- 
out jurisdiction in view of S. 4 (f) of Cal- 
cutta University . (Temporary Superses- 
sion) Act, 1978 — Held, order of Govern- 
ment determining age must be set aside 
— Government directed to make fresh 
determination of age without taking into 
consideration Council’s order. (Para 21) 


A. P. Chatterjee, Dipak Banerjee and 
R. N. Ray, for Appellant; S. M. Roy, for 
Union of India; N. K. Roy and R. Sanyal 
for Respondents, 

MONOJ KUMAR MUKHERJEE, J:— 
This appeal under clause 15 of the Letters 
Patent is directed against the judgment 
passed by a single Judge of this Court 
disposing of a rule earlier obtained by 
Sri Arun Bikash Chaudhuri, the appel- 
lant herein; on a writ application. The 
facts and circumstances leading to this 
appeal may briefly, be stated as follows: 

The appellant sat for the Matriculation 
examination of the University of Cal- 
cutta, the respondent No. 2 herein, in the 
year 1938 and in his application form 
stated that his age at the relevant time 
was 16 years and 11 months. On being 
successful Matriculation Certificate No. 
11151 dated June 9, 1938 was issued to 
him by the University authority. It ‘was 
certified therein that on March 1, 1938 his 
age was 16 years and 11 months, In 1949 
the appellant joined the. Indian Police 
Service and was attached to the West 
Bengal Cadre;. and in 1974 he was pro- 
moted to the post of Special Inspector 
General of Police in the Special Police 
Establishment of the Government of 
India. 

2-3. On December 4, 1971 a notifica- 
tion was issued by the Government of 
India whereby the a India Services 
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(Death-cum-Retirement Benefits) Rules, 
1958 was amended. By the said amend- ' 


‘ment, the following rules were introduc- 


ed:— 

“16-A. Determination of date of birth. 
(1) For the purpose of the determination 
of the date of superannuation of a mem- 
ber of the service, such date shall þe cal- 
culated with reference to the date of his 
birth as accepted, or determined, by the 
Central Government under this Rule”. 
“Sub-clause 4— 

(a) Every member of the Service holding 
office immediately before the commence- . 
ment of the All India Services (Death- 
cum-Retirement Benefit) Amendment 
Rules, 1971, shall within three months 
from such commencement make a decla- 
ration as to the date of his birth; 

(b) On receipt of a declaration made 
under clause (a) the Central Government 
shall, after making such inquiry as it may 
deem fit with regard to he declaration 
and after considering such evidence, if 
any, as may be adduced in support of the 
said declaration, make an order, within 
four months from the date of such decla- 
ration determining the date of birth of 
such member, 

5. In the case of a member of the Ser- 
vice referred to in sub-rule (3) or. sub- 
rule (4), as the case may be, who fails to 
make a. declaration in respect of the date 
of his birth as required by such sub-rule, 
the Central Government shall after tak- 
ing into account such evidence as may be 
available to it, and after giving such mem- 
ber of reasonable opportunity of being 
heard make an order determining the 
date of birth of such member. 

6. Notwithstanding anything contained 
in the rule no date of birth other than the 
date of birth declared by a member of 
the Service, shall be accepted or deter- 


- mined, in relation to such member except 


after giving such member a reasonable 
opportunity of showing cause against the 
proposed action. 

7. Every date of birth accepted, or de- 
termined, under this rule shall, subject to 
Rule 16B, be final.” 

4, In terms of the aforesaid amended 
Rules a Deputy Secretary to the Govern- 
ment of India sent a letter to the Chief 
Secretary, Government of West Bengal, 
requesting that declaration in respect of 
dates of birth of all officers under the 
Indian Police Service of the West Bengal 
Cadre may be obtained and forwarded to 
the Ministry of Home Affairs, Govern- 
ment of India, Following that request, the 
Asstt, Secretary to the Government of 


1981 


West Bengal by a communication dated 
May 13, 1972, requested the Inspector 
General of Police, West Bengal to obtain 
necessary declarations from the officers 
concerned and a copy of this communica- 
tion was also forwarded to the appellant. 


5. According to the appellant, some- 
time in 1972 he came across his original 
horoscope and discovered therefrom that 
his date of birth was noted as 17th day 
of Agrahayan 1329 B. S. corresponding 
to December 3, 1922. After being satisfied 
about the genuineness of the horoscope, 
the appellant gave a declaration of his 
date of birth as required under the afore- 
said rules through the Inspector General 
of Police, West Bengal. On August 14, 
1975 the Government of India, through 
one of its Under Secretaries issued a 
memorandum to the appellant stating 
that on a consideration of his declaration 
and the evidence produced in support 
thereof it was proposed to determine the 
appellant’s date of birth as April 1, 1921 
on the basis of the original Matriculation 
certificate, and not December, 3, 1922 as 
contended by the appellant. In making 
that tentative determination the Govern- 
ment of India observed that the person 
who prepared the horoscope was dead 
and the horoscope was of doubtful utility. 
Availing the opportunity that was given 
to make a representation in respect of 
the proposed determination, the appellant 
by a communication dated September 10, 
1975 represented and reiterated that his 
date of birth should be determined after 
taking note of and in accordance with the 
horoscope which was an original and 
authentic document. He also sought for 
an opportunity of being heard before a 
final order in the matter was passed. 


6. After making the representation as 
aforesaid the appellant made an applica- 
tion to the then Vice-Chancellor on Octo- 
ber 24, 1975 stating that the Matriculation 
certificate issued by the University re- 
cording his date of birth as April 1, 1921 
was incorrect inasmuch as the correct 
date according to his horoscope was De- 
cember 3, 1922 and requesting him that 
the records of the University relating to 
his date of birth may be corrected, In 
support of his contention he enclosed a 
photostat copy of the horoscope and an 
affidavit sworn by his father-in-law with 
his application. On that application Dr. 
5. N. Sen, the then Vice-Chancellor and 
the respondent. No. 4 herein, made an 
co on December 19, 1975 as fol- 
lows:— 
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‘Immediately, Syndicate.” 

Pursuant to the said endorsement the 

application was listed in the agenda of 


the Syndicate meeting but before it could 
be considered by the Syndicate it was 
taken up again by Dr. S. N. Sen and he 
passed an order on August 28, 1976, which 
reads as follows:— 

“Sri A. B. Chaudhuri from New Delhi 
has submitted an application for age cor- 
rection as officially recorded in his Matri- 
culation certificate and has submitted a 
number of documents in support of his 
contention, His case is very urgent as the 
reply of the University should be sent by 
end of this month. As the Syndicate has 
a very tight agenda, the matter cannot be 
decided within August, 1976. I hereby 
order that Sri A. B. Choudhuri’s conten- 
tion be accepted and the correction of his 
age be made by the University. The Con- 
troller’s office to take necessary action.” 
In terms of the said direction the Assist- 
ant Controller of Examination of the 
University addressed a letter to the ap- 
pellant on the same day requesting him 
to send the original Matriculation certi- 
ficate for necessary correction of his age 
thereon, The appellant acknowledged the 
letter by his reply dated August 30, 1976 
and enclosed the original Matriculation 
certificate for necessary correction. 

7. The Assistant Controller also sent 
a note on September 7, 1976 to the De- 
puty Controller of Examination pointing 
out that under the existing rules correc- 
tion of the appellant’s age in his Matricu- 
lation certificate could not be made by 
the Vice-Chancellor and submitted the 
said note to the Deputy Controller of 
Examination who forwarded the same to 
the Vice-Chancellor. On receiving the 
note the Vice-Chancellor himself took 
steps in the matter, and personally cor- 
rected the Matriculation certificate of 
the appellant in his own handwriting 
altering the age of the appellant from 16 
years 11 months, as appearing thereon, to 
15 years 3 months, initialled the correc- 
tion and put his seal of office. 

8. Armed with the said corrected 
Matriculation certificate, ‘the appellant 
addressed a letter on September 22, 1976 
tothe Joint Secretary, Ministry of Home 
Affairs, Government of India stating that 
having regard to the fact that his conten- 
tion regarding his age had been accepted 
by the University his date. of birth be 
determined with reference to the correct- 
ed Matriculation certificate and in sup- 
port of his statement he enclosed a photo- : 
stat copy of the corrected certificate, 
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9. On receipt of the said letter, the 
Ministry of Home Affairs wrote a letter 
to the University..authorities to find out 
the circumstances under which the date 
of birth of the appellant in his Matricula- 
tion certificate was altered after a lapse 
of 38 years, Some correspondences there- 
after took place amongst the appellant, 
the University of Calcutta and the Gov- 
ernment of India and ultimately on May 
31, 1978 the appellant was informed that 
his case relating to correction of age was 
placed before the Calcutta University 
Council on April 13, 1978 and after due 
consideration the Council resolved that 
the Vice-Chancellor could not invoke his 
powers under Section 9 (6) of the Calcutta 
University Act, 1966, hereinafter referred 
to as the Act, to correct the age of person 
and the correction made by Dr. S. N. Sen, 
in the certificate of the appellant was not 
acceptable to it (Council). 


10. The Covernment of India, in its 
turn, passed an order on July 25, 1978 
stating that in the facts and circumstan- 
ces of the case and, in particular, in view 
of the restoration of the earlier recorded 
date of birth of the appellant in his Mat- 
riculation certificate, it had come to the 
conclusion that the appellant had failed 
to prove conclusively that his date of 
birth was December 3, 1922 and as such 
his date of birth should be determined: to 


be April 1,°1921 and the determination 
was made accordingly. 
11. Assailing the resolution dated 


April 13, 1978 of the University Council 
and the order of the Government of India 
dated July 25, 1978 the appellant filed an 
application under Article 226 of the Con- 
stitution of India and obtained a Rule. 


12. On a consideration of the materials 
placed before him, the learned single 
Judge, who ultimately heard the Rule, 
held that Dr. S. N. Sen, the then Vice- 
Chancellor, was not justified in taking re- 
course to the provisions of sub-section (6) 
of Section 9 of the Act, which entitled the 
Vice-Chancellor to act on behalf of the 
University in any matter which, in his 
opinion, was either urgent or of an emer- 
gent nature, as there was no urgency or 
emergency in correcting the age appear- 
ing on a Matriculation. certificate on a 
prayer made after 30 years; that the Vice- 
Chancellor did not follow up the steps 
‘prescribed in that sub-section as he did 
not submit a report of his such action to 
the appropriate authority or body; and 
that in making the necessary corrections 
the Vice-Chancellor did not at all con- 
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sider and adhere. to the rules or regula- 
tions or the practice and procedure relat- 
ing to correction of age of students. The- 
learned Judge accordingly held that the 
resolution of the Calcutta University 
Council dated April 13, 1978 to the effect 
that there was no evidence of correction 
of the age of the appellant by the former 
Vice-Chancellor in the records. of the Uni- 
versity and the refusal of the Council to 
accept the correction made by the former 
Vice-Chancellor in the original Matricula- 
tion Certificate of the appellant could not 
be said to be erroneous or illegal. $ 


13. The learned single Judge however 
held that the decision of the Council, to 
take up the original application of the 
appellant for correction of age in the re- 
cords of the University and rejecting the 
same, violated the principles of natural 
justice and fair play. According to the 
learned Judge when the University auth- 
orities were proposing to reverse or over- 
ride the order of the Vice-Chancellor, 
which rightly or wrongly created some 
right in favour of the appellant, it was 
incumbent on the part of the University 
authorities to give an opportunity to the 
appellant to make a representation be- 
fore such reversal of the decision. l 


14. On the above findings, the learned 
Judge issued a writ in the nature of 
Mandamus directing the University not 
to give any or any further effect to the 
resolution dated 13-4-78, which was com- 
municated to the appellant by its letter 
dated May 31, 1978: and whereby the 
order of the Vice-Chancellor was revers- 
ed, and directed the University authorities 
to give a further opportunity to the ap- 
pellant to make a representation in sup- 
port of his application for making neces- 
sary changes in his Matriculation certifi- 
cate; and observed that the University 
authorities would be at liberty to disposa 
of the application in accordance with law 
after hearing the representation, if any, 
of the appellant. The learned Judge fur- 
ther directed that after the University. 
authorities intimated their decision to the 
appellant he would be at liberty to make 
a fresh representation in respect of his 
age to the Government of India and if 
such a representation was made the Gov- 
ernment of India would consider and dis- 
pose of such representation in accordance 
with law. Against the said judgment the 
present appeal has been preferred by the 
appellant, the petitioner in the Rule. 


-15.. In view of the ‘partial success in 
the Rule, Mr. Arun Prokash Chatterjee 
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the learned Standing Counsel appearing 
for the appellant, raised only two points 
-in support of the appeal. He firstly con- 
-tended that as in correcting the age of the 
appellant the Vice-Chancellor exercised 
his prerogative under Section 9 (6) of the 
‘Act, being of the view that the matter 
was of an urgent nature this Court can- 
not question his such subjective satisfac- 
‘tion, more particularly when no case of 
mala fides had been made out against the 
Vice-Chancellor. He next contended that 
even if it was assumed that the order of 
the Vice-Chancellor was illegal, the Cal- 
cutta University Council could not review 
the same, in absence of any statutory 
powers entitling the Council to review any 
order of the Vice-Chancellor. 


` 16. Mr. Roy, the learned counsel ap- 
pearing for the University, on the other 
hand contended that the order of the 
Vice-Chancellor was in utter disregard of 
the statutory provisions and as such the 
appellant could not take advantage of the 
same. As regards the second submission 
of Mr. Chatterjee, Mr. Roy’s reply was 
that under Section 20 (3) of the Act, the 
Council had the legal right to review the 
order of the Vice-Chancellor. Mr. Sanyal, 
the learned counsel appearing for the 
Union of India, the respondent No, 1, sub- 
mitted that the determination of the age’ 
of the appellant under the:rules of the 
Government of India was independent of 
the dispute between the appellant and 
the University of Calcutta. Even if the 
Court found that the order of the Vice- 
Chancellor was a valid order, the Central 
Government was not bound by the same 
and it can make its own determination as 
to the age of the appellant on the basis 
of the materials placed before or made 
available to it, in accordance with the 
statutory rules, 


17. As regards the second contention 
of Mr. Chatterjee, namely, whether the 
Calcutta University Council has the 
power to review the order of the Vice- 
Chancellor, law is now well settled that 
the power to review is not an inherent 
power and it must be conferred by law 
either expressly or by necessary implica- 
tion. It has therefore to be seen whether 
Section 20 (3) of the Act entitles the Cal- 
cutta University Council to review the 
order of the Vice-Chancellor, as contend- 
ed by Mr. Roy. But before we take up 
the above provision for consideration it 
will be necessary. to look into the scheme. 
of the Act and the developmeénts that 
took place after the said enactment, 
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. 18. Under the scheme the University 
of Calcutta functions through different 
authorities enumerated in Section 18. In 
the hierarchy of authorities, the Senate 
comes first, then the Syndicate, then the 
Academic Council and so on. The powers 
of each of such authorities have been de- 
tailed in the Act. Besides the authorities 
established under the Act, authorities 
may also be established under statu- 
tes to be made under the Act. Section 9 
of the Act enumerates the. powers and 
the duties of the Vice-Chancellor and 
sub-section (6) thereof. which is relevant 
for our present purposes, reads as fol- 
lows:— 

“The Vice-Chancellor may take on be- 
half of the University such action as he 
may deem expedient in any matter which, 
in his opinion, is either urgent or of an 
emergent nature, and such action shall 
at the earliest opportunity be reported to 
the appropriate authority or body”. 


Section 20 (3) of the Act runs thus:— 


“The Senate shall have the power to 
review the action-of the Syndicate, save 
where the Syndicate: has acted in aceord- 
ance with powers conferred on it by or 
under ihis Act. Provided that if any ques- 
tion arises: as to whether the Syndicate 
has acted iñ accordance with powers con- 
ferred on it by or under this Act, the 
question shall be decided by a reference 
fo the Chancellor whose decisions shall 
be final.” 


19. When the University was function- 
ing through the different authorities estab- 
lished under the Act, the West Bengal 
Legislature enacted the “Calcutta Univer- 
sity (Temporary Supersession) Act, 1978” 
which came into force on 12th day of 
January, 1978. With effect from the date 
of coming into force of this Act, herein- 
after referred to as the 1978 Act, all the 
powers and duties assigned to all the 
authorities referred to in the Act came to 
be exercised by a Council known as the 
Calcutta University -Council constituted 
under Section 4 (c) of the 1978 Act. Under 
Section 4 (d) the Council so constituted 
was to carry on the functions of all the 
authorities established under the Act and 
all other authorities established under 
the Statutes, Ordinances, Regulations or 
Rules made thereunder. In other words 


with the coming into force of the 1978 
Act the -functions of the dif- 
ferent’ authorities. undér the Act . 
vested’ in one integrated authority, | 


namely, the Council. The other relevant 
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Provision of the #978 Act is sub-section (f) 
of Section 4 which reads as follows:— 

“All the previsions of the Act, Statutes, 
Ordinances, Regulations or Rules made 
thereunder shall, # im conflict with the 
provisions of this Aet stand modified; 
Provided that nothing im this clause shall 
affect the power of the Chancellor or the 
Vice-Chancellor under the Act, Statutes, 
Ordinances, Regulations or Rules there- 
under,” 


20. That necessarily means than the 
powers of the Vice-Chancellor under Sec- 
tion 9 of the Act, including sub-section (6) 
thereof, remain unaffected while the pro- 
visions of the Act so far as they were in- 
consistent with the previsions of the 1978 
Act stood modified, Since by the 1978 
Act, the Senate and the Syndicate ceas- 
ed to operate as two separate authorities, 
and in faet ceased to exist both being re- 
placed by the Council sub-section (3) of 
Section 2 cam have no manner of appli- 
cation so long as the 1978 Aet is in force. 
We are not unmindful that this interpre- 
tation of ours may create difficulties in 
the administration of the University as 
the Council will have no authority or re- 
view in respect of any action of the Vice- 
Chancellor but as the law now stands no 
other interpretation is possible. E must 
therefore he held that the Council has no 
power to review the order of the Vice- 
Chancellor passed under Section 9 (6) of 
the Act. In view of our above finding, it 
need not be decided whether the order of 
the Vice-Chancellor is legal or valid. 
Even if the order is bad, still then the 
Council cannot review the order to revise 
the same. In this writ application the ap- 
pellant has founded his case treating the 
erder of the Vice-Chancellor as a valid 
erder and only challenging the compet- 
ence of the Council to review the same. 
The question whether the order of the 
Vice-Chancellor is good or not does not 
therefore fall for decision in this appeal, 
in that context. The resolution passed by 
the Calcutta University Council on 13-4- 
78 and the letter dated May 31, 1978 issu- 
ed to the appellant by the Registrar of 
University cannof stand nor the | Univer- 
sity can deliberate upon the order of the 
Vice-Chancellor Dr. S. N. Sen, correcting 
the age of the appellant. 


21. The next question that falls for 
determination is how far the above find- 
ing of ours affects the determination of 
the age of the appellant by the Govern- 
ment of India. It is undoubtedly true that 
the determination of age by the Central 
Government is independent of the deter- 
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mination made by the University. But 
as it appears, the Government of India 
while making the determination und 
Rule 16A of the All India Services (D.C. 
BB.) Rules, 1958 took into consideration 
the decision of the University in revers- 
ing the correction made by the Vice- 
Chancellor as would be evident from th 
following paragraph of the order dated 
July 25, 1978:— 

“And whereas the Calcutta University 
after due consideration of all the aspects 
of the case, took a decision that the cor- 
rection made by the former Vice-Chancel- 
lor in the Original Matriculation Certifi- 
cate of Sri A. B. Chowdhury was not ac- 
cording to the Rules of the University 
and as such the prayer of Sri Chowdhury 
for correcting his age in the record of 
the University should not be granted and 
accordingly restored the date of birth in 
the Matriculation Certificate to 1-4-1921 
and ‘the Central Government considered 
he matter in the light of the above 

Tos AE i : 


There cannot be any manner of doubt 
therefore that the Government of India in 
determining the age of the appellant took}, 
into consideration, amongst others, the 
fact that the Calcutta University reversed 
the decision of the Vice-Chancellor and 
since it cannot be predicated to what ex- 
tent the above fact influenced the deter- 
mination of the age of the appellant, the 
above order dated July 25, 1978 is also 
liable to be set aside. In view of our find- 
ing that the reversal of the decision of the 
Vice-Chancellor was not in accordance 
with Ilaw, the Government of India will 
have to arrive at a fresh determination 
of the age of the appellant without tak- 
ing into consideration the decision of the 
University Council 


22. In the result the appeal succeeds 
and the same is allowed. The impugned 
judgment is hereby set aside; and instead 
of the direction appearing therein we 
direct as follows:— 


“(a) The resolution passed by the Coun- 
cil of the Calcutta University dated April 
18, 1978 (Item No. 6 of the Council dated 
8-4-78) is hereby quashed and the Univer- 
sity of Calcutta is directed to withdraw 
and forbear from giving effect to the let- 
ter dated May 31, 1978 containing the 
resolution passed by the Council dated 
April 13, 1978. 


(b) The order dated July 25, 1978, pass- 
ed by the Under Secretary, ernment 
of India (annexure Q to the writ applica- 
tion of the appellant) is set aside and the 
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Government of India is directed to make 
a fresh *determination of the 
appellant's age in accordance with 
law, without taking into consideration 
and in any way being influenced by the 
resolution of the Council dated April T3, 
1978. 

(c) Before making such determination 
under Rule 16A of the A. I. S. (DCRB) 
Rules, 1958 the Govt. of India will permit 
the appellant to make a representation in 
respect of his age and the Government of 
India will consider the representation if 
so made and thereafter will determine his 
age in accordance with law.” 

23. Let appropriate 
cordingly. There will be no order as to 
costs. 

P. K. BANERJEE, J.:— I agree. 


Appeal allowed. 
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SABYASACHI MUKHARJ, J. 
State Bank of India, Petitioner v. 
B. M. S. Engineering Works (Pvt.) Ltd. 

and others, Respondents. : 
Matter No. 191 of 1980, D/- 3-12-1980. 
Letters Patent (Calcutta), CL 12 — 


Revocation of leave — Bank filing 
suit in High Court for recovery 
of large amount against debtor 


and guarantors — Bank having its head 
office in Calcutta — Most of defen- 
dante residing within jurisdiction of 
High Court — Main defendant residing 
in Howrah — Leave, held, should not 
be revoked, 

Where the suit was filed by the Bank 


in the High Court for recovery of a. 


huge amount, it could not be said that 
the trial of the suit at Calcutta in- 
stead of its trial at Howrah court 
would be so ‘harassing to the main de- 
fendant and the balance of conveni- 
ence would be so preponderantly in 
favour of that defendant when the de- 
fendant was resident of a proximate 
place like Howrah as to revoke leave 
under cL 12 when the Bank had its 
head office in Calcutta and most of de- 
fendants were residing within jurisdic- 
tion of High Court. The balance of 
convenience is always a question of 
fact. The proximity of Howrah .- and 
Calcutta is notorious of which judicial 
notice can be taken and in a suit of 
this magnitude it would not be so pre- 
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writs issue ac - 
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ponderantly inconvenient if the ‘suit 
was tried in High Court. (Paras 2, 3) 
Cases Referred: Chronological Paras 
AIR 1961 SC 1236 6 
AIR 1955 Cal 413 5 
(1921) 3 KB 110:25 LT 338: 90 LJ KB 
973, Joachimson v. Swiss Bank Corpn. 
d 


{1915) 2 KB 576: 113 LT 93:84 LJ KB 

1443, Clare & Co. v. Dresdner Bank 

` 5 J 
1912 AC 212:105 LT 6850:81 LJ p 

140, Rex v. Lovitt 
{1837) 2 M & W 461:150 ER aa. 

6 LJ Ex 121, Norton v. Ellam 5 

B. K. Bachawat with Sujit Sinha, for 
Petitioner; P. K. Rey with B. P. Majum- 
dar, for Respondents. 

ORDER :— This is an application 
for revocation of leave under Clause 12 
of the Letters Patent. Leave under 
Clause 12 of the Letters Patent was 
obtained on the averments made in 
paragraph 7 of the plaint. This para- 
graph refers to two documents, viz., 
the document dated 10th March, 1979 
and another document dated 5th July, 
1979 being Annexure D/l. These two 
documents have been annexed to this 
application. Paragraph 30 of the 
plaint shows that it is a suit for a total 
sum of Rs. 48,61,421. Tt comprises of 
four accounts, viz. (1) Stock cash credit 
account No. 1, (2) Export packing 
credit account No. 3 and clean cash cre- 
dit account No. 4, (3) Instalment cre. 
dit account and (4) Loan account. The 
last item being the loan account is for 
Rs. 36,146,94. For the two items there 
are two documents which are material. 
For the last item there is no document 

2. On behalf of the defendant No. 1 
revocation of leave under clause 12 of 
the Letters Patent was asked for on 
two grounds, viz. no part of cause of 
action had arisen within the jurisdiction 
of this Court and secondiy that the 
balance of convenience was overwhelm- 
ingly in favour of the trial of the suit 
at Howrah where the transactions took 
place. In support of this contention, 
learned Advocate for the defendant 
No. 1, who asked for revocation- of 
leave contended that the plaintiff had 
relied on a very large number of doem- 
ments and only these two documents 
enly, referred to hereinbefore, were 
alleged to have been executed at Cal- 
eutta. It was stated that the transac- 
tion between the parties took place at 
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Howrah, the accounts were opened and 
maintained at Howrah. Therefore, it 
would be very proper, it was submitted, 
for the suit to be tried at Howrah. It 
has to be borne in mind that the plain- 
tiff is a Bank which has branches at 
Howrah. It has a main office at Cal- 
cutta, Secondly, there are six defen- 
dants. Of those the defendant No. 1 
is the main debtor and the others are 
guarantors. So far .as the defendant 
No. 2 is concerned though he resides 
outside the jurisdiction of this Court, 
he is not, a resident of Howrah but re- 
sides at Suhrawardy Avenue. Park Cir- 
cus, outside the jurisdiction of this 
Court. Other defendants admittedly re- 
side within the jurisdiction of this Court. 
The balance. of convenience is always 
a question of fact. 
Howrah and Calcutta is notorious 
of which judicial notice can be taken 
and in a suit of this magnitude it would 
ot be so preponderantly inconvenient 
if the suit is tried in this Court. 



















3. As to the revocation of leave 
under . Clause 12 of the Letters Patent, 
after all it has to be reiterated and 1 
had observed more than once that the 
cardinal principle of balance of conveni- 
ence, is, that the defendant should not 
be harassed by the exercise of choice of 
forum by the plaintiff. In this case 
having regard to the peculiar facts and 
circumstances of the case, it cannot, in, 
my opinion, be said that the trial of a 
suit of this nature at Calcutta instead 
of its trial at the Howrah Court, where 
most of the defendants are not residing 
within the jurisdiction of the Howrah 
Court, would be so harassing and the 
balance of convenience would be so pre- 
ponderantly in favour of the defendant 
No. 1 as to revoke leave under clause 12 
of the Letters Patent on that ground. 


4. The next ground, however, upon 
© which revocation of leave under Clause 
12 of the Letters Patent was sought, 
was that no part of cause of action had 
arisen within the jurisdiction of this 
Court. Admittedly, apart from the 
eause of action if any based on two 
documents, referred to hereinbefore, no 
. part of cause of action had arisen 
within the jurisdiction of this Court. It 
was submitted . that- the said two docu- 
ments were not executed at Calcutta 
` within the jurisdiction of this Court 
` but were executed at Howrah. This is 


‘the plaint states that those 
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a disputed question of fact. Plaintiffs 
affidavit in opposition states as well as 
documents 
were executed at Calcutta. In the 
affidavit in opposition, it has been stated 
that those documents were executed at 
the Office of the Solicitor within the 
jurisdiction of this Court. The entries 
in the day book of the Solicitor had 
been produced. But those entries, how- 
ever, are not conclusive because those 
recorded that the Solicitor and his as- 
sistant were present at the time of the 
preparation of those documents, execu- 
tion and attestation. Those entries 
did not indicate exactly whether those 
documents were executed at Calcutta 
Office or whether they had attended at 
the time of execution of those docu- 
ments at Howrah. Thus; this would 
raise a question of fact as to where 
those documents were exactly executed 
either at Calcutta within the jurisdic- 
tion of this Court or at Howrah. If the 
documents were not executed at Cal- 
cutta then, of course, no part of cause 
of action would arise within the juris- 
diction of this Court and this Court 
could not have the jurisdiction to try 
this suit. 


5. The other aspect that was urged 
before me was that the effect of these 
two documents upon which the plaintiff 
sought to rely would not create any 
evidence of cause of action. The cause 
of action was money lent or money bor- 
rowed: from the plaintiff bank by the 
defendant No. 1 and the guarantee given 
by the other defendants. Now, it was 
urged that the document dated 21st 
May, 1977 merely recited the past hap- 
penings and it did not create any new 
bargain. It was, further, urged that the 
documents which were relied upon re- 
lated to certain items and it did not 
cover all the items. The first document 
covered only an item, viz, Rs. 3,42,720 
while the total claim in the suit on this 
account was admittedly over Rs. 6 
lakhs. Secondly. so far as the second 
document viz.. the document dated 10th 
March. 1975 was concerned, this covered 
only two items where certain items of 
claims were only admitted while the 
claims were made really for larger 
amounts. Therefore, the admission of 
certain items of claim in a running and 
continuous account of the Bank would 
not attract part of cause of action for 
the total balance -ultimately found due. 
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Moreover, -it ‘was - submitted that these 
two items were wholly unnecessary pie- 
-ces of evidence in establishing the cause 
of action of the. plaintiff. Reliance was 
placed on the observations of Mr. Jus- 
tice Bachawat in the case of Maha- 
luxmi Bank Ltd.. v. Chotanagpur I&C 
Association. AIR 1955 Cal 413. Re- 
liance was placed on the observations of 
the learned Judge at paragraphs 15 & 


16 of the judgment which are as fol- 


lows: 


“15. In this case the over draft ac 
count was opened, maintained and ope- 
rated upon at the defendant’s office at 
Ranchi The loans were advanced at 
. Ranchi and on the date of the advances, 


the plaintiff had a branch and the de-' 


fendant had its registered office at Ran- 
chi Each loan was repayable without 
previous as soon as it was made. The 
obligation to repay was in the eye of 
the law broken and the cause of action 
arose instantly on the loan — ‘Norton 
v. Ellam, (1837) 2 M & W 461. Quite 
clearly the appointed place for repay- 
ment was Ranchi. where the 
had its branch office and where the over 
draft account was ` maintained. As a 
matter of fact all repayments were 
made at’ Ranchi and were credited to 
the defendant in its overdraft account 
at Ranchi. . 

16. In the case of current account it 
is well settled that the obligation of 
the banker to reply arises on demand 
and -is limited to the office. where the 
account is kept, see ‘Clare & Co. v. 
Dresdner Bank, (1915) 2 KB 576 and 
Joachimson v. Swiss Bank Corpn. 
(1921) 3 KB 110 at pp. 126,: 129-130’ 
Though the loan by the Bank on an over 
draft account is repayable without: de- 
mand, in my opinion, the loan is re- 
payable at the office where the over 
draft account is maintained and the 
state of accounts can be ascertained. 
The Bank is under no obligation to. ac- 
cept payment in any office other than 
the office where the overdraft- account is 
kept and to which the payment is to 
credited. It is well settled that though 
Branch Offices are agencies of one of 
the same banks, they are distinct trad- 
_ ing bodies for certain purposes, ‘Rex v. 

Lovitt -1912 AC 212 at p. 219'. 


6. Reliance was also placed on the 
observations of the Supreme Court in 
the - case 
’ Prosad Chamaria, AIR 1961 SC 1236 at 


creditor | 


of. S. F. Mazda v. Durga - 


State Bank. of India v:.B.- M.. S. Engineering Works (P) Lid. Cal. 233 
‘p. 1238 where the Supreme Court ob- i 


served as follows: 


' “It is thus clear that acknowledg- 
ment as prescribed by Section 19 mere- 
ly renews date: it does not create a new 


Yight of action. It is a mere acknow- 


lédgment of the liability in respect of 
the right in question it need not be ac- 
companied by a promise to pay either 
éxpressly or even by implication. The 
statement on which a plea of acknow- 
ledgment is based most relate to a per- 
son subsisting line though the exact 
nature or the specific character of the 
said liability may not be indicated in 
words. Words used in the acknowledg- 
ment must, however, indicate the exis- 
tence of jural relationship between the 
parties such -as that of debtor and cre- 
ditor, and it must appear that the state- 
ment is made with the intention to ad- 
mit such a jural relationship. Such in- 
tention’ can be inferred by implication 
from the nature of the admission, and 
need not be expressed in words. If the 
statement is fairly clear then the in- 
tention to admit jural relationship can 
be implied from it. The admission in 
question need not be expressed but must 
be made in circumstances and in words 
from which the Court can reasonably 
infer that the person making the admis- 
sion intended to refer to a subsisting 
liability as at the date of the statement. 
In construing words used in the state- 
ment made in writing on which a plea 
of acknowledgment rests oral evidence 
has been expressly excluded but sur- 
rounding circumstances can always be 
considered. Stated generally. Courts 
lean in favour of a liberal construction 
of such statements though it does not 
mean that where no admission is made 
one should be inferred or where a state- 
ment was made clearly without intend- 
ing to admit the existence of jural re- 
lationship such intention could be fas- 
tened on the maker of the statement 
by an involved or far-fetched process 
of reasonings. Broadly stated that is 
the effect of the relevant provision con- 
tained in Section 19 and there is re~ 
ally no substantial difference between 
the parties as to the accrued legal posi: 
Hon in this matter.” 


7. Undoubtedly.. ‘the Said observa- 
tions, both of this High Court as well 
as of the Supreme Court, would have 
been’ very much relevant in favour of 
the. plaintiff had-it not been for clauses 
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2 & 4 of the first and second agree- 
ments. In the background of the reci- 
tals in both these documents, one of 
the contentions. urged was that’ whether 
for a particular period interest had been 
charged at 14} per cent and for a parti- 
cular period no interest had been charg- 
- ed at all though the stipulated rate of 
interest of the Bank was 15 per cent 
per annum. It was stated that after the 
execution of the said document the 
rate of interest would have been 15 per 
cent. But on behalf of the plaintiff it 
was urged that this agreement mere- 
ly stated what had been stipulated 
before. Therefore, it did not give rise 
- to any fresh cause of action. On the 
other hand, it was urged that though 
the stipulated rate of interest had been 
15 per cent for the entire period it had 
charged interest at 144 per cent for a 
certain period and it had not charged 
interest at all for a certain period. It 
is possible to contend from the conduct 
of the parties that the stipulated rate of 
interest had been modified. If such a 
contention was raised, which was a pos- 
sible contention to raise, in a running 
and continuous account what was the 
probabale rate of interest to negative 
the contention — the plaintiff bank 
would be required to prove these docu- 
ments, If this was 90, then this form- 
ed part of .cause of action. It was also 
urged that the guarantors acknowledged 
and admitted the liability by those two 
documents. These are questions of 
construction of those two documents in- 
terlinked with the intention of the par- 
ties, as reduced in writing. This ques- 
tion specially in the background of the 
question of cause of action of these two 
documents whether those were at all 
executed in Calcutta or not should, in 
my opinion, better be agitated as a pre- 
liminary issue in a suit rather than to 
try them piecemeal and revoke leave 
under Clause 12 of the Letters. Patent. 
On.the same grounds, learned advocate 
for the plaintiff contended that leave 
under Clause 12 of the Letters Patent 
had not been claimed on this plea alone 
but it had been sought on the promise 
to pay as well as on the admission and 
acknowledgment of lability in those 
two documents. It is true that the 
averments in the plaint indicate that 
way. But inasmuch as the documents 
have been annexed to the plaint, in my 


opinion, it would not be proper to read 
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the plaint in such a technical fashion. 
In that view of the matter and in view 
of the order made by the Appeal Court 
in this matter, in my opinion, the pro- 
per order would be to direct that the 
defendants should have the liberty to 
ffle the Written Statement by 7th Jan- 
uary, 1981 and the defendants would be 
at liberty to take this point of jurisdic- 
tion urged in this application in the 
Written Statement. I further direct 
that the defendants would have the 
liberty to raise this issue of jurisdiction 
before the trial Court and this should 
be tried by the trial Court as a prelimi- 
nary issue before other issues are gone 
into. ` 

8. Cost of this application will be 
cost in the cause. : 
Order accordingly. 
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RAMENDRA MOHAN DATTA AND 
C. K. BANERJI, JJ. 

State of West Bengal and others, Ap- 
pellants.v. Pulin Krishna Roy Estate 

(P) Ltd. and another, Respondents. 

A. F. O. No. 6 of 1970, D/- 25-8-1980. 

(A) W. B. Premises Requisition and 
Control (Temporary Provisions) Act (5 
of 1947), S. 3 (2) — ‘Landlord and 
Tenant?’ — Meaning, 


The expressions ‘landlord and tenant’ 
as used in Section 3 (2) do not refer to 
the superior landlord or the tenant of 
the first degree but the tenant in oc- 
cupation of the premiises sought to be 
requisitioned and his immediate land- 
lord, who are directly affected by an 
Sec- 
tion 3 (1). (Para 26) 


(B) W. B. Premises Requisition and 
Control (Temporary Provisions) Act (5 
of 1947), Section 3 (2) — Service of re- 
een order — Provision is manda- 

ry. 


Under Sec. 3 (2) service ofthe order 
of requisition made under Section 3 (1). 


-both on the landlord and on the tenant, 


if the property is let out to tenant. is 
mandatory. Non-compliance with this 
mandatory provision makes all sub- 
sequent proceedings and actions taken 
under the order of requisition wholly 
unauthorised, illegal and bad. ` 

f = (Para 26) 
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(C) W. B. Premises Requisition ané 
Control Rules (1947), R. 3 (2) b) — 
‘Cannot be found’ — Meaning. 

It is only when there were attempts 
to find a person at different hours of 
the day but he could not be found af 
any time, then it could be said that the 
said person could not be found. 

(Para 30) 


(D) W. B. Premises Requisition and 
Control (Temporary Provisions) Act (5 
of 1947), Section 4 (1) — Expression 
‘may’ means shall or must — Provision 
is mandatory. 

An order of requisition could be 
given effect to only by directing the 


person in occupation to vacate the pro- 
perty and if there be any furniture, or 
articles to remove the same. This can 
only be done by making an order under. 
Section 4 (1) (a) and (aa) and by serv- 
ing a notice on him under the said pro- 
visions. Thus although the expression 
‘may’ has been used in Section 4 (1) the 
same cannot but mean ‘shall’ or ‘must’ 
and the provisions of Section 4 (1) are 
therefore, mandatory and not directory. 
(Para 32) 
(E) W. B. Premises Requisition and 
Control] (Temporary Provisions) Act (5 
of 1947), Section 4 (1) (a) and (aa) — 
Period of notice under. 


The contention that the period of ten 
days for vacating the premises as pro- 
vided in cl. (a) of Section 4 (1) or the 
period of fifteen days for removing the 
articles and furniture as contained in 
cL (aa) of Section 4 (1) were the outer 
limits of the notice and such notice 
could be shorter than ten days or fifteen 
days, as the case might be, cannot be 
accepted. The said period is the maxi- 
mum time given to the occupier or the 
landlord as the case may be although 
they might vacate or remove. the furni- 
ture and articles within a shorter period 
as well, but that is an option given -to 
the occupier or the landlord as the ease 
might be and nota right givento the 
Collector. If the intention of the legisla- 
ture was that the Collector could in his 
discretion abridge the said periods then 
the provision would have been that the 
Collector may by notice in writing; (a) 
order the person in occupation to vacate 
the premises within such period not 
exceeding ten days from the service of 
the order and, (aa) order the landlord 
or the tenant as the case may be, to 


remove the furniture or other articles,- 
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if any, lying therein, within such period 
not exceeding fifteen days from the 
service of the notice. Elizabeth Stock 
v. Secretary Land Revenue Dept, Govt. 
of West Bengal, Matter No. 394 of 1973, 
D/- 28-5-1976 (Cal), Foll 

(Paras 33, 34, 35) 
‘(F) W. B. Premises Requisition and 
Control (Temporary Provisions) Act (5 
of 1947), Section 2 (ff) — ‘Public pur- 
pose’ — Retired State Government em- 
Ployee appointed by State Government 
to act as Special Deputy Commissioner 
of Corporation of Calcutta — He isnot 
employee of State Government. AIR 
1870 Cal 539 Foll. — Hence requisition- 
ing of flat for providing accommoda- | 
tion to him js not for public purpose 
within meaning of Section 2 (ff) — Held, 
further on facts that even otherwise 
none of the tests laid down in (1958) 
62 Cal W N 158 to establish public pur- 
pose were satisfied. (Paras 39, 40) 


Cases Referred: Chronological Paras 
AIR 1980 SC 319: (1980) 2 SCC 471 22 


(1980) 2 Cal LJ 19 14 
(1980) 84 Cal WN 359 22 
(1979) 83 Cal WN 608 12 
AIR 1978 SC 515 9A 
ATR 1978 SC 597 14 
AIR 1978 SC 851 22 
(1978) 82 Cal WN 628 12 


(1976) Matter No. 394 of 1973, D/- 28-5- 
1976 (Cal), Elizabeth Stock v. Secre- 
tary Land Utilisation and Reforms 

20, 34 

AIR 1975 SC 596 22 

(1973) 1 All ER 400: (1973) 2 WLR 92: 


1973 AC 660, Furnell v. Whangarei 
High Schools Board . 14 
AIR 1972 SC 2656 22 


AIR 1972 Cal 8:75 Cal WN 831 14 
(1972) AFOO No. 165 of 1972 (Cal), 
P. Dutta v. Basant Kumar Chokhani 


19 
AIR 1971 SC 961 14 
ATR 1970 Cal 539 19, 40 
AIR 1964 Cal 1785:68 Cal. WN 264 
17, 18 

ATR 1964 Cal 428:68 Cal WN 826 
9, 19 

AIR 1963 SC 395 19 
AIR 1963 SC 1618: 1963 All LJ 617 20 
AIR 1963 Cal 373 14 
(1960) 64 Cal WN 823 12 
AIR 1959 SC 589 19 
(1958) 62, Cal WN 158 13, 16, 18, 39 
AIR 1957 Cal 310:61 Cal WN 420 
; 9A, 16 

AIR 1056 SC 294 9A, 37 
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AIR 1955 SC 810 . 9A 
(1947) Civil Rule No. 6143-44 (W) of 
1947, (Cal) Anderson Wright & Co. v. 
_ State of West Bengal . 12 
AIR 1925 Bom 538 9A 


A. P. Chatterjee, Sr. Standing Coun- 
sel with Shyamal Sen, for Appellants; 
Anindya K. Mitra with Jayanta K. 
Mitra, for Respondents. di: 


C. K. BANERJI, J.:— This appeal is 
against the judgment and order dated 
the 19th November, 1979* of Mrs. Padma 
Khastgir, J, making the rule absolute 
in a writ petition under Article 226 of 
the Constitution made by the respon- 
dents petitioners, inter alia, challenging 
an order of requisition bearing No. 4/79 
dated the 28th May, 1979, made under 
sub-section (1) of Section 3 of the West 
Bengal Premises Requisition & Control 
(Temporary Provisions} Act, 1947 (here- 
inafter referred to as the 1947 Act), 
requisitioning the south west corner flat 
on the first floor of Block 'K’ of pre- 
mises No. 167, Rash Behari Avenue, 
Calcutta, known as ‘Jasoda Bhawan’ 


(hereinafter referred to as the said flat). . 


2. The facts shortly are that one 
Pradip Kumar Roy and Sm. Gouri Bala 
Roy, since deceased, the owners of pre- 
mises Nos. 167A to 167M, Rash Behari 
Avenue, Calcutta known as ‘Jasoda 
Bhawan” by a registered Deed of Lease 
dated the 5th January, 1970 granted a 
lease of the said premises in favour of 
the respondent petitioner No. 1 Pulin 
Krishna Roy Estate (P) Ltd. 
period of 10 years commencing from the 
lst January. 1970, with an option for 
renewal fora further period of 40 years. 
The said premises had earlier been re- 
quisitioned by the Government of Indias 
under the Defence of India Rules. The 
owners of the said premises initiated 
proceedings for de-requisition thereof 
and ultimately in F. A. No. 92 of 1957 
in the Appellate Side of this Court, 
the matter was settled pursuant to the 
terms of settlement put in whereby the 
Government of India agreed to de- 
requisition the said premises by stages 
and pursuant thereto various flats of 
the said premises were de-requisitioned 
from time to time... The last flat that 
was so de-requisitioned was the said 
flat arid possession thereof was deliver- 
ed by-or on behalf of the Government 


of India to the’ owners on or. about. the. 





"Reported in (1980) 1 Cal H.-N: 56 
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9th March. 1979. The respondent No.-1 
after getting possession of the said flat 
entered -into an` agreement of monthly 
tenancy with Chittaranjan Pal the peti- 
tioner respondent No. 2 and let out 
the same to him at a monthly rent of 
Rs. 300.00 and since then the respon- 
dent No. 2 became a tenant and had 
been in occupation of the said flat and 


brought his furniture therein. It is 
alleged in the writ. petition ‘that 
on the 7th June, 1979 at about 


11-30 A. M. several persons represent- 
ing themselves to be from the office of 
the first Land Acquisition Collector the 
appellant No. 3, came with a police 
force, broke open the padlock put on 
the door of the said flat by the respon- 
dent No. 2. and removed and threw out 
the furniture lying therein in the court- 
yard of the said premises and put their 
lock and key on the door of the said 
flat. Thereafter the said persons left 
with the durwan of the said premises 
two covies of the impugned order of 
requisition containing a direction issued 
by the appellant No. 3 on the 4th June, 
1979, one addressed to the respondent 
No. 2 and the other addressed to Pradip 
Kumar Roy and Sm. Gouri’ Bala Roy of 
No. 7, Abhoy Mitra Street, Calcutta 
and a further notice under Section 4 (1) 
(a) of the 1947 Act signed by the ap- 
pellant No. 3 dated: the 4th June, 1979, 
directing ` the respondent No. 2 to 
vacate the sald flat on or before the 
7th June, 1979, at 10-30 A. M. It is 
further alleged in the writ petition that 
Smt. Gouri Bala -Roy had- died on the 
10th Feb. 1972. In the court below the 
affidavit-in-opposition that was 
made on behalf of the appellants was by 
Bimal’ Kumar Bhattacharjee the First 
Land Acquisition Collector, the appel- 
lant No. 3 affirmed on the 21st August, 
1979. In paragraph 4 of the said aff- 
davit it is stated that one - Chandra 
Sekhar Bhattacharjee, a retired W. B. C. 
S. who was appointed by the Govern- 
ment of West Bengal as a special OM- 
cer of the Corporation of Calcutta had 
requested the Government for allot- 
ment of the said flat to him as he was 
in urgent need of accommodation and 
the requisition of the said flat was made 
to accommodate him which was definite- 
ly a public purpose. In paragraph 5 
it is stated that a prohibitory -order 
No. 4/79. dated. the 9th March. 1979-was 
served. on the owners on the same day 
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with direction not. to let out the said 
flat without the permission of the Gov- 
ernment of West. Bengal until the- ex- 
piry of two months from the date of 
the said order. In paragraph 6 it is 
stated that the Deputy Secretary to the 
Government of West Bengal L. H. & R. 
& L. R. Deptt. Rean. (Spl). Branch, 
under his letter No. 219 Rean. (Spl) 
dated the 29th/30th May, 1979 sent the 
said requisition order with instruction 
to take necessary action with police help 
as contemplated in Section 9 of the 1947 
Act. A copy of the said requisition order 
under Memo No. 1406 Rean. dated 4-6- 
1979, was served on Pradip Kumar Roy 
and Gouri Bala Roy the owners on 6-6- 
1979 by affixing the same as they re- 
fused to accept service. Copies of the 
said requisition order and of the notice 
under Section 4 (1) (a) of the 1947 Act 
were served on the respondent No. 2 
the occupier on 6-6-1979 by affixing the 
same as he was not found in the said 
flat and possession under the said re- 
quisition order was taken by breaking 
open the.lock in the presence of police 
on 7-6-1979 and a possession certificate 
- was issued in the presence of the police’ 
who signed the same. - 


3. Pursuant: to the directions of the 
appeal court Pradip Kumar Roy was 
added as a party to this appeal. 


4. Pursuant to direction of the ap- 
peal court Chandra Sekhar Bhattachar- 
jee has filed an affidavit affirmed on the 
5th March, 1980. In paragraph 1 of the 
said affidavit it is stated that as a spe- 
cial Officer, Assessment, Corporation of 
Calcutta, he has to: perform the function 
relating to the assessment cases under 
the provisions of the Calcutta Munici- 
pal Act and to decide such cases after 
hearing the parties including objections 
Taised by .them. Districts IJ, VI and 
XII where he lives were covered under 
his. jurisdiction. He resides at No. 8/3 
Cornfield Road, Ballygunge, Calcutta 19. 
In paragraph 2 of his affidavit it is stat- 
ed that his said residence consists of 
two bedrooms and one kitchen which 
has a bath and privy order it (sic) and 
water drips in the kitchen’ therefrom. 
The roof of the Western bedroom leaks 
at times and cannot be used in the rainy 
season. There is no other room to be 
used as drawing room. Water supply 
is scanty -and he has to, depend on 
water being. carried from. elsewhere by 
‘paying charges. His two sons and dau- 
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ghter who are studying require - sepa- 
rate room for their study and it is ex- 
tremely difficult and inconvenient to 
stay in that flat. He had applied. for 
an allotment of a.flat in 1978 so that 
he could be provided with an accom- 
modation by requisitioning a flat. In 
paragraph 3 it is stated that prior to 
his appointment as the Special Officer, 
he was in the West Bengal Civil Ser- 
vice and apart from difficulties and in- 
conveniences experienced due to acute 
shortage of accommodation, he found it 
extremely difficult to maintain the high 
standard of work required of him in dis- 
charge of his functions in a situation of 
such inconvenience. In paragraph 4 it 
is alleged that he engaged brokers to 
find a flat. One of his sons and his 
wife are under medical care of Dr. R. 
C. Kundu a resident of Ballygunge, 
Place. It is very difficult to get good 
flat unless high selami was paid and at 
an exorbitant rent and all his efforts 


failed and in such circumstances 
urgently required the requisitioned 
flat. 


5. Pursuant to the directions of the 
appeal court Pradip Kumar Roy as the 
Managing Director of the respondent 
No. 1 has made an affidavit affirmed on 
the -12th March, 1980 in answer to the 
said. affidavit of Chandra Sekhar’ Bhat- 
tacharjee and has also affirmed another 
affidavit on the 12th March, 1980 as the 
lessor of the said premises Nos. 167A to 
167M. Rash Behary Avenue, Calcutta, 
including the said flat asserting the 
lease granted in favour of the respon- 
dent No. 2 annexing a copy of the Deed 
of lease dated the 5th January. 1970. 


6. Mr. <A. P. Chatterjee, learned 
Standing Counsel appearing for the ap- 
pellants referred to the definition of 
‘Public purpose’ in Section 2 (ff) and 
also to sub-sections (1) and (4) of Sec- 
tion 3 of the 1947 Act which are set 
out below: 

2. In this Act, unless there is any- 
thing repugnant in the subject or con- 
text :— 

(ff) ‘Public purpose’ includes provid- 
ing residential accommodation for em-- 
ployee of the State Government where 
the provision of such accommodation is, 
in the opinion of the State Government, 
necessary in the interests of public ser- 
vice. ` ; 

3.(1). Whenever it appears to the 
State Government that any premises in 


he - 
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anv locality are needed or are likely to 
be needed for any public purpose, it 
may, by order in writing, requisition 
such premises . either with or without 
any or all of the furniture, if any, in 
such premises: i 

Provided that no premises exclusively 
used for the purpose of religious wor- 
ship shall be requisitioned under this 
section. 7 

(2) and (3) * * $ * 

(4) An order passed under sub-sec- 
tion (1) shall be final and whenever 
such order has been passed, the State 
Government shall direct the Collector 
to take such further action as is neces- 
sary in connection with the requisi- 
tioning of the premises in accordance 
with the provisions of this Act. and to 
take possession of the premises re- 
quisitioned. 

7. Mr. Chatterjee submitted that the 
instant requisition having been made to 
provide residential accommodation to 
Chandra Sekhar Bhattacharjee, an em- 
ployee of the State Government, it must 
have been in the opinion of the State 
Government that it was necessary in 
the interest of the public service. 
Therefore, it was beyond dispute that 
the said flat was requisitioned for a 
public purpose. ` 

8. He urged that the order of re- 
quisition was made under sub-section (1) 
of Section 3 of. the 1947 Act and as 
soon as the said order was issued. it 
became valid and effective and it was 


not necessary to serve the order either | 


on the owner or the landlord or on. the 
tenant or any occupier for its validity. 
Under sub-section (4) of Section 3 of the 
1947 Act such order of requisition was 
final. 


9. Mr. Chattterjee submitted that the 
opinion of the State Government as to 
the need for requisitioning the said flat 
was final but only the factual existence 
of the publie purpose was justiciable 
and opinion of the State Government 
in that, behalf was not final and he cited 
a decision of a Division Bench of this 
Court, in Chhaya Rani Mukherjee v. 
Assistant Secretary, Land & Land Re- 
venue Department, Requisition Branch, 
State of West Bengal reported in (1964) 
68 Cal WN 828 also reported in AIR 
1964 Cal 428 where it was held that 
the opinion of the Government as to 
the need for requisitioning a property 
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was final, but the factual existence of 
the public purpose was justiciable and 
the opinion of the Government in that 
behalf was not final. Mr. Chatterjee, 
however, submitted that Chhayarani’s 
case (supra) was decided before the đe- 
finition of “public purpose” in Section 2 
(ff) of the 1947 Act was amended by the 
West Bengal Premises Requisition and 
Control (Temporary Provisions) (2nd 
Amendment) Act, 1963 whereby provid- 
ing residential accommodation for em- 
ployees of the State Government was 
specifically made a ‘public purpose’ and 
the Court therefore went into the ques- 
tion if providing accommodation for em- 
ployees of the State Government was a 
public purpose. It was submitted that 
the various decisions of this Court on 
this aspect of the matter prior to the 
said amendment have therefore little 
application now. Mr. Chatterjee sub- 
mitted that there was no dispute that 
the requisition was made to provide 
residential accommodation to Chandra 
Sekhar Bhattacharjee who has been ap- 
pointed a Special Officer, Corporation 
of Calcutta by the State Government. 
That the accommodation where Chandra 
Sekhar Bhattacharjee resides is wholiy 
inadequate and is inconvenient and he 
cannot discharge his duties therefrom 
properly, is established by the affidavit 
of Chandra Sekhar Bhattacharjee. 


9A. Mr. Chatterjee submitted that 
the purpose for which the instant order 
of requisition was made was a public 
purpose was clearly established from 
the facts and circumstances disclosed in 
the affidavits of Bimat Kumar Bhat- 
tachariee and Chandra Sekhar Bhatta- 
charjee. The Court will not go into 
mere technicalities to strike down the 
order of requisition. He urged that it 
was not necessary to set out the public 
purpose in the order of requisition it- 
self but when the same was challenged 
in a courtt of law, the authorities were 
required to disclose before the Court 
the purpose of the requisition and to 
establish the public purpose ‘for such 
requisition to the satisfaction of the 
Court. Reliance was placed on a Bench 
decision of this Court in Satya Narayan 
Nathani v. State of West Bengal, re- 
ported in AIR 1957 Cal 310 where Chak- 
ravati, C. J. at page 313 of the report 
observed that for the validity of the 
order of requisition, it was not neces- 
sary to set out the purpose of the re- 
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quisition in the order itself; but the 
order would be upheld by the Court if 
the purpose and publie purpose was 
made out to the satisfaction of the Court 
and was proved by facts established in 
the case. Mr. Chatterjee urged that 
even a purpose collateral to the main 
purpose was a public purpose and he 
relied on a decision of a Division Bench 
of the Bombay High Court in Municipal 
Corporation of Bombay v. Ranchordas 
Vandravandas, reported im AIR 1925 
Bom 538. Here notifications issued 
under Sections 4 and 6 of the Land Ac- 
quisition Act, 1894 for acquisition of 
certain lands for the Municipality of 
Bombay to give effect to a scheme for 
the construction of a primary school, 
a park, quarters for Municipal servants 
and a number of shoprooms were chal- 
lenged in a suit on the ground, inter 
alia, that construction of. quarters for 
Municipal servants and of shops to be 
let out were not public purpose and was 
beyond the powers of the Municipality. 
The High Court held that if the Muni- 
cipal Commissioners and the Municipa- 
lity thought that the said measure was 
likely to promote public convenience it 
lay within their discretion and the Court 
should not interfere with such disere- 
tion and the mere fact that construction 
of shops was contemplated was not suf- 
ficient to invalidate the whole scheme. 
Mr. Chatterjee also cited a decision of 
the Supreme Court in State of Bom- 
bay v. R. S. Nanji reported in AIR 1956 
SC 294. Here a part of a building was 
requisitioned under the Bombay Land 
Requisition Act, 1948 for housing an 
Officer of the State Road Transport Cor- 
poration a public utility service. The 
Supreme Court considering that the 
Road Transport Corporation had a statu- 
tory obligation to provide accommoda- 
tion to its employees and that it ap- 
pointed a number of officers and ser- 
vants for its efficient performance and 
functioning and the property being re- 
quisitioned for the purpose of the Cor- 
poration, held, that providing living 
accommodation to its employees was a 
statutory activity of the Corporation and 
was so interlinked with its suecessful 
functioning that requisitioning or ac- 
quisition of property to advance and 
ensure its such activities was a pub- 
lic purpose. In State of Bombay v. Ali 
Guishan reported in AIR 1955 SC 810 


the Supreme Court held that requisi- 
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tioning of a property for housing a 
member of the staff of a foreign con- 
sulate was a public purpose and the 
order of requisition made under the 
Bombay Land Requisition Act 1948 was 
therefore valid. In Bai Malimabu v. 
State of Gujarat, reported in AIR 1978 
SC 515 the Supreme Court held that 
construction of staff quarters for the 
employees of the State. Insurance Sche- 
me under the Employees’ State Insu- 
rance Act, 1948 being closely’ connected 
with the implementation of the Scheme 
was undoubtedly a public purpose. 


10. Mr. Chatterjee next referred to 
sub-section (2) of Section 3 and to sub- 
section (1) of Sec. 4 and Cis. (a) and 
(aa) thereof which read as under: 

3. (2) An order under sub-section (1) 
shall be served in such manner as may 
be prescribed on the landlord, and 
where it relates to premises let out to 
a tenant, also on such tenant. 

4. (1) Where any premises are requisi- 
tioned under this Act the Collector may 
by notification in writing: 

(a) order the person in occupation of 
the premises, if any, to vacate the nre- 
mises within a period of ten days from 
the service of the notice; 

(aa) order the landiord or the tenant, 
as the case may be, to remove the arti- 
cles belonging to him, if any. and where 
the premises are requisitioned without 
any furniture therein, such furniture, 
within a period of fifteen days from 
the service of the notice: 


Provided that the Collector, may, 
for reasons to be recorded in writing, 
extend the same period up to two 
months; 


11. It was urged that sub-section (1) 
of Section 4 provides that the Collec- 
tor ‘may’ by notice in writing make 
such orders for vacating the premises 
of removing the articles and furniture 
while sub-section (2) of Section 3 pro- 
vides that the order under sub-sec. (1) 
of Section 3, ‘shall’ be served. The 
wordings of the two sub-sections clear- 
ly indicated that sub-section (2) of 
Section 3 where’ the word ‘shall’ 
is used, was . mandatory, while sub- 
section (1) of Section 4 where the 
word ‘may’ is used was directory, Mr. 
Chatterjee, however, admitted that no 
doubt some notice had to be given to 
the oecupier or the landlord or the 
tenant as the case might be, te vacate 


240 Cal. 


and to remove the articles and furni- 
ture. It was next contended that the 
period of 10 days for vacating the pre- 
mises and the period of 15 days for re- 
moving the articles and furniture were 
merely the outer limits of the notice, 
which could be shorter than 10 days or 
15 days as the case might be. The pro- 
viso for extension of the period un to 
two months governed only clause - (aa) 
of Section 4 (1) as was clear from the 


use of ‘colon’ at the end of clause (aa) 


while clause (a) ended with a semi- 
colon. Thus there could be no extension 
of the period for vacating the requisi- 
tion premises. Such -extension could 
only be for removal of the articles and 
furniture. 


12. Mr. Chatterjee next contended 
that the order of requisition was sought 
to be served on the respondent No. 2, 
the occupier of the said flat at the said 
flat but as he was not found, the same 
was served by affixing a copy thereof on 
the outer door of the said flat and the 
notice under Section 4 (1) of the 1947 
Act was also served on him in the same 
manner on the same ground. The ` said 
order and the said notice were served 
on the 6th June, 1979, giving time to 
vacate by the 7th June, 1979. The said 
order was also served on the owners on 
the 6th June, 1979, by affixing a copy 


thereof as they refused to accept ser- 
vice. Death of Smt. Gouri Bala Roy 
was not within the knowledge of the 


appellants nor did they have any inti- 
mation thereof. Under clause (a) of 
sub-rule (2) of Rule 3 of the West Ben- 
gal Premises Requisition and Control 
Rules, 1947 the order of requisition 
was validly served on the owners by 
affixation on their refusal to accept ser- 
vice and under clause (b) of the said 
sub-rule the service on the respondent 
No. 2 was duly effected by affixation as 
he could not be found. Mr. Chatterjee 
cited a decision of a single Bench of 
this Court in Rash Behari Jana v. Addl. 
District Magistrate, Midnapore reported 
in (1979) 83 Cal WN 608. Here notices 
under Section 3 (2) of the West Ben- 
gal Land (Requisition and Acquisition) 
Act, 1948 were issued in the names of 
persons whose names appeared in the 
revisional record of rights as owners or 
occupiers of the lands sought to be re- 
quisitioned, some of whom were dead 
at the time. The notices were accepted 
by. their successors-in-interest who al- 
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lowed the proceedings to. be: continued 
without objection. Construing Sec. 3 (2) 
of the West Bengal Land (Requisition 
and Acquisition) Act,..1948 and Rule 3 
of the rules framed thereunder it was 
observed by the’Court that the scheme 
for service of the order under the said 
rule was different from that in the 
Civil P. C. and the four modes indicat- 
ed in the said rule were alternative 
modes of service and the manner of 
applying a particular mode of service 
in a particular case, could be decided 


by the authorities concerned. The ex- 
planation of the respondents that the 
notices were issued in the names of 


persons who were recorded owners or 
occupiers in revisional record of rights 
as their deaths had not been intimated 
to the authorities by the persons inter- 
ested including their heirs and legal re- 
presentatives was accepted as reason- 
able and it was held that the notices 
having been accepted by their succes- 
sors who allowed the proceedings to be 
continued without objection were not 
entitled to urge invalidity of the notices 
in the writ petition. Reliance was also 
placed on a Single Bench decision of 
this Court in Gobinda Chakraburtty v. 


-State of West Bengal reported ın (1960) 
64 Cal WN 823. Here the order of re- 


quisition made under the 1947 Act, was 
served on an employee of the occupier . 
who .accepted service subject to objec- 
tion, which, however, reached the per- 
sons concerned who preferred objec- 
tions before the First Land Acquisition 
Collector and were duly heard. On 
these facts the service was held to be 
good. In the unreported decision of 
Amiya Kumar Mukherjee, J. in Civil 
Rule No. 6143-44 (W) of 1947 entitled 
Anderson Wright and Co, v. State of 
West Bengal following a single Bench 
decision of this Court in Chitta Ranjan 
Sen Majumdar v. First Land Acquisition 
Collector reported in (1978) 82 Cal WN 
628 it was held that service of two 
notices, one under Section 3 (2) and 
another under Section 4 (1) of the 1947 
Act was not necessary and notice under 
Section 3 (1) having been served, both 
on the landlord and the tenant no 
notice under Section 4 (1) of the said 
Act was required to be served on the 
petitioner the tenant of the premises 
requisitioned. 


"43. In Govardhan Jaiswal v. First 
Land Acquisition Collector reported in 
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. (1958) 62 Cal WN. 158.. Sinha, J. (as his 
Lordship then was) held that as the 
order of requisition under the 1947 Act 
was not served on the petitioner the 
landlord. in accordance with the provi- 


sions. of the said Act and the Rules 


‘framed thereunder the Govt, therefore 
had no right to take possession of the 
property .uhder requisition’ but that .did 


not affect the validity of the requisition 


if thé same was otherwise valid. 


- 14, . Mr. ‘Chatterjee next urged that 
there were no mala fides and no parti- 
culars of mala fides have been given. by 
‘the respondents. Mr. Chatterjee. lastly 
contended that there was no :question of 
violation of principles of natural justice. 
The order of requisition was made for 
an immediate necessity to accommodate 
a Government servant in the interest 
of public service which could not be 
kept in abeyance. The 1947 Act -- and 
“the West Bengal and (Requisition 
and Acquisition) Act, 1948 (herein- 
after called the 1948 Act) 
pari materia and. Sections 1 to 4 of 
the 1947 Act and of the 1948 Act were 
identical. It was submitted that-a Di- 
vision Bench of this Court in Sachin- 
-dra Mohan Nandi v.' State of. West 
Bengal, reported in AIR 1963 Cal . 373 
has held that neither any. hearing was 
necessary nor did the. 1948 -Act con- 
template any-hearing before the order 
of requisition under the said Act, was 
passed and this was affirmed by the 
Supreme Court. in S. M. Nandy v. 
State of West Bengal reported in AIR 
1971 SC 961. Thus the question of giv- 
ing a hearing before the order of re- 
quisition was passed was no more - reg 
. integra. In any event, representation 
could be made by the person’ affected 
after the order of requisition had been 


served on him and if the same raised - 


any point which. overrode. the public 
purpose the same would be favourably 
considered by the authorities ` concern- 
ed. Mr. Chatterjee also cited in this 
context a decision of the Supreme Court 
in Maneka Gandhi v. Union of, India, 
reported in AIR 1978 SC 597 and a de 
cision of the Privy Council in’. Furnell 
v. Whangarei High Schools Board re- 
ported in (1973) 1 All ER 400 and two 
other Division Bench decisions of this 
Court. in Mihir Kumar Sarkar v. State 
of West Bengal reported in AIR 1972 
Cal. 8. .also reported in (1971) 75. Cal WN 
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` said letter of 


Cal, 241 


831 and Smt; Sushila Devi Fomra v, 
State of West- Bengal reported: in (1980) 
2CalLJ 1% .- 

15. Mr. Jayanta Mitter appearing for 
the respondents, contended on the other 
hand, that it was not the case that 
Chandra Sekhar Bhattacharjee merely 
wanted a flat but he wanted this very 
flat which will appear from paragraph 4 
of his affidavit. that he applied to the 


-State Government for this very fiat in 


1978. It has not been established either 
by the appellants or even by Chandra 
Sekhar Bhattacharjee, if he was a State 
Government employee at that- time or 


` he had already retired from Govern- 


ment service. - From the records pro- 
duced before , us- by Mr. Chatterjee, Mr. 
Mitter. referred to an undated letter 
written by. Chandra Sekhar Bhattacha-- 
jee asking for the requisition of the 


. said flat wherein he described himself 


as a retired West Bengal Civil Ser- 
vant. The letter of the Hon’ble Minis- 
ter, Land Utilisation and Revenue 
and Land and Land -Revenue Depart- 
ment, dated the 2nd July, 1978 contain- 
ing his note pinned to the said letter 
to Chandra Sekhar Bhattacharjee does 
not refer to the said letter.of Chandra 
Sekhar Bhattacharjee or to any other 
letter. “The said note of the ` Minister 
therefore might not at all refer to the 
f . Chandra Sekhar Bhat- 
tacharjee or to any other letter. If 
that letter of Chandra Sekhar Bhat- 
tachariee was his said application made 
in 1978, he was clearly not an emplo- 
yee of State Government at the time, 
Mr. Mitter also commented on the ab- 
sence of any rubber stamp or other 
evidence, as is usual with Government 
Departments, to show that the said 
letter of Chandra Sekhar Bhattacharjee 
was. received by the Deputy Secretary, 
Land and Land Revenue Department to 
whom the same was addressed or by 
his department. Mr. Mitter next urged 
that even if Chandra Sekhar Bhat- 
tacharjee was a Government servant, 
the question would still be- whether the 
requisition was made for a public pur- 
pose. > 


16. Mr. Mitter ` “contended that requisi- 
tion for accommodating a Government 
servant was not per se a- public pur- 
pose. To be a.public purpose it had to 
be. established that the requisition was 
in. the interest of the: public service and 
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the opinion with regard thereto had to 
be formed by the: - State Government. 
Neither the order of requisition nor the 
affidavit of Bimal Kumar Bhattacharjee 
made on behalf of the appellants dis- 
close anything to show that any such 
opinion was ever formed by the State 
Government nor any materials have 
been: disclosed before this Court which 
could form the basis for the formation 
of such opinion. The affidavit of Chan- 


dra Sekhar Bhattacharjee also does 
not disclose any such material. ‘This 
Court has laid down the tests which 


would establish a public purpose. In 
Gobardhandas Jaiswal v. First Land 
Acquisition Collector reported in (1958) 
62 Cal WN 158 D. N. Sinha, J.: 
(as His Lordship then was) culled out 
from a decision of a Division Bench of 
this Court in Satyanarain Nathany v. 
State of West Bengal, (1957) 61 Cal WN 
420: (ATR 1957 Cal 310) the following 
tests to determine whether an order of 
requisition was made for public pur- 
pose or not; 

(1) Merely saying that an officer of 
the State Government was sorely in 
need of accommodation was not suffi 
cient. i oe 

(2) It must be shown that the Gov- 
ernment servant in question had made 
every possible effort on his own ac- 
count to secure accommodation and such 
efforts had failed. l 


(3) It was necessary to establish that 
in order to ensure the efficient dis- 
charge of the duties of his office the 
particular Government servant in ques- 
tion should find accommodation in Cal- 
cutta and could not come from the sub- 
urbs or from any of the neighbouring 
localities. cat 


(4) A public purpose is a purpose 
which must include an object and aim 
in which the general interest of the 
community, as opposed to the particular 
interest of the individual, was directly 
and vitally concerned. 


(5) A Government servant is ina 
sense a servant of the public and the 
public are interested in the proper dis- 
charge by him of his duties of office. 
But where the conditions of service of 
a Government servant do not require 
that accommodation had to be provided 
for him or there was nothing to show 
that there was some special reason for 
which it was essential to provide him 
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with residential facilities or to find ac- 
commodation for him in a particular 
locality in order that he may be en- 
abled to perform or perform efficiently 
the duties of his office, it would not be 
a public purpose to. provide him with 


accommodation merely because he was 
in need of accommodation. 

.17. The above tests have been ap- 
proved by a Division Bench of this 


Court in Paresh Nath Nandi v. State of 
West Bengal reported in (1964) 68 Cal 
WN 264: (AIR 1964 Cal 175.) 


18. Mr. Mitter urged that there is 
no material to show that Chandra Se- 
khar Bhattacharjee made every pos 
sible effort on his own -account to se- 
cure an accommodation which failed, 
He is residing in a requisitioned flat in 
the same locality as the said flat. What 
is disclosed in the affidavit of Chandra 
Sekhar Bhattacharjee is that it was his 
individual interest which prompted the 
requisition, not general interest of the 
community. No special reasons have 
been disclosed for providing him ac- | 
commodation in the said flat. It is not 
the case either of the appellants or of 
Chandra Sekhar Bhattacharjee that his 
conditions of service required the Gov- 
ernment to provide him with an ac- 
commodation. None of the tests laid 
down in Govardhan Jaiswal (1858-62 
Cal. WN 158) (supra)) affirmed by the 
Division Bench of this Court in Paresh 
Nath Nandi v. State of West Bengal 
(supra) were therefore Satisfied. 


19. Mr. Mitter submitted that it has 
been laid down by this Court in Chhaya 
Rani’s case (AIR 1964 Cal 428) (supra) 
that the opinion of the Government as to 
the need for requisitioning a premises 
might be final but the factual existence of 
the public purpose was justiciable and the 
opinion of the Government in that be- 
half was not final and the appellants 
were bound to satisfy this Court on evi- 
dence that there existed a public pur- 
pose which they failed to do. In this 
context Mr. Mitter also cited an un- 
reported decision of a Division Bench of 
this Court in Appeal From Original 
Order No. 165 of 1972 entitled P. Dutta’ 
v. Shri Basant Kumar Chokhani where it 
was observed that so far as this Court 
was concerned it was settled law that 
factual existence of public purpose was 
justiciable. It was further held that as 
providing accommodation for an Inspec- 
tor of Police or Police Constables was 


1981 
not a condition of their service and it 
was not established that the same was 


absolutely ‘necessary in the interest of 
general public, therefore no public pur- 
pose was disclosed. Mr. Mitter submitted 
that by the amendment of the definition 
of “Public purpose” in Section 2 (f) by 
the Amendment Act of 1963 providing 
residential accommodation for employees 
of the State Government was made a 
public purpose only if it was in the 
Interest of public service. But even be- 
fore the said amendment this Court has 
held that the same might be a public 
purpose if the tests laid down by this 
Court were satisfied, Mr. Mitter sub- 
mitted that the said tests although laid 
down prior to the said amendment 
would still apply to and govern cases of 
requisition both for 
non-Goverment servants and to bea 
publie purpose the need of the organisa- 
tion or the department to which the em- 
ployee was attached had to be establish- 
ed, the need of an individual employee 
was not at all a consideration in this re- 
gard. It was next contended by Mr. Mit- 
ter that Chandra Sekhar Bhattacharjee 
was neither a Government servant nora 
State Government employee. He was a 
Special Duty Officer of the Corporation 
of Calcutta, Under Section 47-A of the 
Calcutta Municipal Act, 1951, the State 
Government is authorised to depute by 
notification in the Official Gazette one 
or more officers who are or have been 
in its service to act as Special Duty 
Commissioner, Admittedly Chandra Se- 
khar Bhattacharjee was and is a retired 
West Bengal Civil Servant and he was 
deputed by the State Government as an 
officer who has been in its service to 
act as Special Duty Commissioner. Under 
Section 47B of the Calcutta Municipal 
Act. 1951 the salary, allowances and 
other emoluments, pension or Provident 
Fund of such Special Duty Commmis- 
Sioners are payable out of the Munici- 
pal Fund. The position of a special 
Commissioner deputed under S. 47A of 
the Calcutta Municipal Act is similar to 
that of the Commissioner of the Cal- 
cutta Corporation, vis-a-vis the State 
Government. 
Calcutta Municipal Act, 1951 the State 
Government is authorised to appoint a 


person who is or has been an officer in 
its service by notification in the Official 
Gazztte as the Commissioner and S. 20 
provides that the salary and allowances 
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of the Commissioner shalf be paid out of 
the Municipal Fund. It has been held 
by a Division Bench of this Court in 
Gowardhandas Rathi v. Corporation of 
Calcutta reported in AIR 1970 Cal 539 
that the Commissioner of the Corpora- 
tion of Calcutta was not a Government 
servant as the State Government neither 
exercised any control over the discharge 
of his duties nor he was in the pay of 
although the Govern- 
ment had control over his appointment, 
removal and functions outside as the 
Commissioner. The above decision of the 
Division Bench was based on a decision 
of the Supreme Court in K. C. Deo 
Bhanj v. Raghu Nath Misra, reported in 
ATR 1953 SC 589 where the Supreme 
Court observed that for being in the ser- 
vice of the Government itwas necessary 
that twoessentials to the relationship of 
master and servant should exist. First- 
ly, the servant must have a duty to 
render personal service to the master 
or to others on his behalf and, secondly, 
the master must have right to control 
the servant’s work either personally or 
through another servant or agent. Nei- 
ther of the said two essentials was 
present in the case of a Special Duty 
Commissioner deputed under Section 47A 
of the Calcutta Municipal Act, 1951, Al- 
though he was deputed by the State 
Government but he would perform such 
duties as may be assigned to him by the 
Commissioner and he was subject to the 
control of the Commissioner and his 
salary, remuneration, pension and pro- 
vident fund are payable out of the 
Municipal Fund which was neither a 
Government fund nor a part of the 
State Exchequer and did not belong to 
the State, It was next urged that under 
Section 3 (2) of the 1947 Act service of 
an order of requisition passed under 


_Section 3 (1) of the Act on the landlord 


and tenant was mandatory. The respon- 
dents in paragraph 14 of the writ peti- 
fion have categorically stated that the 
order of requisition was not served on 
any of them. Admittedly, the respon- 
dent No. 1 is the landlord and the re- 
spondent No. 2 is the tenant under it 
and they clearly came within the defini- 
tion of landlord and tenant as defined 
in Section 2 clauses (ce) and (g) respec- 


tively. The case of the appellants is 
that the said order’ was served on the 


‘respondent No. 2 by affixing a copy on 


the outer door of the said flat and an-_ 
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other copy of the order was similarly 
served on Pradip Kumar Roy and Smt, 
Gouri Bala Roy. No case has been made 
out nor it is the case of the appellants 
that the said order was served on the 
respondent No, 1 Non-service of the 
said order on the respondent No. 1 the 


Yandlord, made the subsequent proceed- ` 


ings for possession of the said flat bad, 
It is not the case of the appellants that 
the respondent No. 2 refused to accept 
service of the order of requisition or 
the notice under Section 4 (1) of the 
1947. Act. When the officer is purported 
fo have gone to serve the said order 
and the said notice on him, he was not 
at the said flat and, therefore, the. same 
are alleged to have been affixed on the 


outer door of the said flat. Such ser-. 


vice is not in. accordance with the 
modes of service as provided in Rule 
3 (2) (b) of the West Bengal Premises 
Requisition and Control Rules, 1947, 
Such. service could be effected under 
the said rule only if the respondent 
No. 2 could not be found or was not 
readily traceable or if he could not be 
served without undue delay or if there 
was no adult male member to accept 
service. In paragraph 6 of the affidavit 
of Bimal Kumar Bhattacharjee the only 
ease made out as to service on the re- 
spondent No. 2 is that both the order 
under Section 3 (1) and the notice under 
Section 4 (1): (a) were served by affixa~ 
tion as he was not found in the pre- 
mises when the.officer went. there to 
serve. It is not the case of the appel- 


lants that he could not be found at all © 


or was not: readily traceable. There wag 
no question of there being or not be- 
ing any adult male member who could 
be served. Thus the alleged service on 
respondent No. 2 of both the impugned 
order and of the said notice. was no 


service at all. Further the case made 


out in the said paragraph of the said 
affidavit as to service on Pradip Kumar 
Roy and Smt. Gouri Bala Roy, the 
owners of the said property, is also by 
affixation as they refused “to accept 
service, was palpably untrue inasmuch 


as Gouri Bala Roy having died on` 


February 10; 1972 could not have re- 
fused to accept service on the 6th June, 


1979. The said allegations are verified 
as based on information derived from 
the records. Mr. Mitter referred to the 
records produced before us on behalf 
of the appellants wherein there is no 
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service return by the process server nog- 
any other record as to service of the 
impugned order either on Pradip Kumar 
Roy or on Smt. Gouri Bala Roy on the 
6th June,-1979 or on. any other date 
either at No. 7 Abhoy Mitter Street, 
Sovabazar, Calcutta, their residence or 
at No. 167, Rash Behari Avenue, Cal- 
cutta, where the said flat -issituate. It 
was therefore submitted that the story of 
service of the impugned order on 
Pradip Kumar Roy and Smt. Gouri 
Bala ,Roy, was disproved by the re- 
cords: Mr. Mitter referred to Section 
3 (2) of the 1947 Act and urged. that 
provisions of Section 4 of the 1947 Act 
did not or could not come into play 
unless the order under Section 3 (1) 
was served on the landlord and the 
tenant. The appellant No. 3, the. first- 
Land Acquisition: Collector, without ser- . 
vice of the order of requisition on the 
landlord and the tenant. (sic) The im- 
pugned order ‘to be effective and to 
enable the Collector to take further 
steps thereunder, the. same had to be © 
served on the persons sought to be af- 
fected so as to bind the parties there- 
by. Mr. Mitter relied on a decision of 
the Supreme Court in Bachhittar Singh 
v. State of Punjab reported in AIR 
1963 SC 395 where the Supreme Court 
observed that it was of the essence 
that the order had to be communicated - 
to the person who would be affected 


_ thereby, before the State and that per- 


son could be bound by such. order. 
20. It was next urged. by - Mr. . Mitter 


that the provisions of Section 4 of the 


1947 Act for service of notice were not 
that a person would be made to vacate 
re- 


that 


of Section 4 which gives the Collector 
power to extend the time clearly goes 
to show that service of notice under 
the said section was mandatory. If the 


‘word ‘shall’ was used in sub-section (1) 


of Section 4 instead ‘of the word ‘may’ 
then the period. specified therein would 
ex- 
tended. Therefore, to give effect to the 
power -of extension of the said perio, 
the legislature has advisedly used the 
word, may in sub-section (1) of Sec- 
tion 4: Mr. Mitter also urged that the 
period, to vacaté or to. remove articles - 
and furniture from the property requi- 
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of Section 4 (1) were not the, outer 
limits which could be abridged but the 
zame .were the minimum periods which 
had to be given for vacating or remov- 
ing articles and furniture. It was a 
right or benefit granted to the owner 
and the occupier who could, however, 
vacate or remove articles and furni- 
ture within a shorter period. at his 
option but the Collector was obliged to 
grant the periods mentioned in the 
said clauses, Even if. the Collector had 
any discretion in- the matter the same 
was coupled with an obligation to grant 
time to vacate or to remove articles 
and furniture and the word ‘may’ 
should therefore. be construed ‘as ‘shall’, 
Mr. Mitter relied on an unreported 
decision of my learned brother R. M. 
Datta, J. (Judgment delivered on the 

th May, 1976) in Matter No. 394 of 

973 entitled Elizabeth Stock v. Secre- 

, Land Utilisation and Reforms and 
ma decision of the Supreme Court in 
tate of U. P. v. Jogendra Singh; re- 
rted in AIR 1963 SC 1618 where the 
upreme Court at page 1620 of th report 
Dbserved as under: 

"There is no doubt that the word 
‘may’ generally does not mean must or 
'shall’. But it is well settled that the 
word ‘may’ is capable of meaning ‘must’ 
‘shall’ in the light of the context. It 
also clear that where discretion is 
Sages upon a public authority cou- 
led with an obligation, the word ‘may’ 
which denotes discretion should be con- 
strued to mean a command.” 


impugned order was not made bona fide 
d he relied on the allegations made 
paragraphs 6 and 12 of the petition. 
In paragraph 6 it is alleged that 
appellant No. 4 Rama Prosad Chakra- 
burtty, the Second Land Acquisition 
llector, approached - the respondent 
o. 1 for grant of a monthly tenancy 
bf the said flat to him which was go- 
ing to be de-requisitioned by the Cent- 
ral Government, representing -that he 
was residing in a requisitioned flat but 
as he would soon retire from his ser- 
vice he therefore. wanted to have the 
said flat as a monthly ‘tenant, which 
was not acceded to by the respondent 
No. 1. In paragraph 22 of the petition 
it is alleged that the impugned order 
has been issued mala fide at the insti- 
zation. and. instance of the appellant 





No, 4 and even after the ‘Vth June 
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sitioned contained in clauses (a) and (aa) . 


21. Mr. Mitter next urged that the 


the - 
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1979; after forcible possession of the . 
said flat had been taken by the appel- 
lants, the appellant. No. 4 again approach- 
ed the respondent No. 1 that if the 
said flat was given to him on a month- 
ly tenancy the impugned order would 
be withdrawn but the respondent No.1 
was not in a position to grant tenancy 
to the said appellant as the said flat 
had already been let out to the respon- 
dent No. 2. There is neither any denial 
of the said allegations by the appellant — 


‘No. 4 nor there is any specific traverse 


thereof even in the said affidavit of 
Bimal Kumar Bhattacharjee. The said 
allegations therefore remain wuncontra- 
dicted and should, therefore, be deem- 
ed to be admitted. Mr. Mitter urged 
that the mala fides of the appellants 
are also amply proved by the undue 
haste with which possession of the said 
flat was taken for no justifiable reason, 
From paragraph 8 of the said affidavit 
of Bimal Kumar Bhattacharjee it would 
appear that the order of requisition was 


_made on: the 28th May, 1979 and was 


forwarded to the appellant No. 3 under 
cover.of a letter dated the 29th/30th 
May, 1979, with instructions to obtain 
police help, although there was no 
cause for police help at the time. The 
said order was purported to be served 
on the owners and -the respondent 
No. 2 the tenant and occupier on the 
6th June, 1979 with a direction on them 
to place the property at the disposal 
and control of the appellant No. 3 on 
and from the 7th June, 1979. The notice 
under -Section 4 (1) (a) was purported 
to be served on the respondent No. 2 
on the 6th June, 1979 directing him to 
vacate on or before the Vth June, 1979 
at 10.30 a.m. and possession with the 
police help was taken on the 7th June, 
1979. by breaking open the locks. 


- Police help could only be taken by the 


authorities under 8S. 9 when there 
was a failure by the owner or the 
occupier to comply with the notice 
under Section 4 (1) (a) of the 1947 Act, 
An order for police. help could be ob- 
tained by the appellant No. 3 only 
under clause (b) of Section 9 after ap- 
plying to a Magistrate. There was no 


. such application and before there was 


any failure to comply with the notice 
under Section 4 (1) (a) the officers of 


the appellant No. 3 went with police 


force and broke open the locks and 
took forcible possession with the help 
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of the police without taking recourse 
of the provisions of Section 9 of the 
1947 Act. The writ petition was moved 
by the respondents on the 11th June, 
1979 when the interim order for main- 


taining status quo in respect of the 
said flat was obtained. No steps were 
taken by the appellants for vacating 


the interim order. These facts clearly 
established that there was no urgency 
at all It was also urged that a com- 
bined order was made containing the 
orders under Section 3 (1) and Section 
4 (1) (a) of the 1947 Act which could 
not be done, ; 


22. It was contended by Mr. 


Anin- 
dya Mitra that there has been 
violation of the principles of natural 


justice in not giving a prior hearing to 
respondent No. 1 the landlord and to 
the respondent No. 2 the tenant before 
the impugned order of requisition was 
made. The principles of natural justice 
were applicable unless the same were 
excluded expressly or by necessary 
implication. By the impugned order the 
occupier or tenant is not only deprived 
of his accommodation but it also af- 
fected his right. The right of the land- 
lord to let out the premises to a tenant 
of his choice is also equally affected, 
Principles of natural justice, therefore, 
required that before an order of requi- 
sition was passed the parties affected 
should be given a hearing although the 
- statute did not specifically provide 
for such hearing. It was also argued 
that the proviso to sub-section (1) of 
Section 3 of the 1947 Act provides that 
no premises exclusively used for the 
purpose of religious worship shal be 
requisitioned under the said section, 
Thus before requisitioning a property 
the authorities were obliged to enquire 
and find out whether the 
used exclusively for the purpose of 
religious worship or not and for such 
enquiry a hearing had to be given to 
the parties sought to be affected by the 
contemplated order of requisition. In 
support of the contentions reliance was 
placed on the following decisions: 


(a) Madan Gopal Agarwal v. District 
Magistrate, Allahabad reported in AIR 
1972 SC 2656, Here an order of requi- 
sition of a property was made under 
Section 3 of the U. P. (Temporary) Ac- 
commodation Requisition Act, 1947, 
Section 3 of the said Act contains a 
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same was. 
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ALR 


proviso that no building or part of a 
building exclusively used for religious 
worship shail be requisitioned unde 
the said section, The Supreme Courl 
held that although the said Act did nol 
contain any express provision for noticé 
and hearing before making the order 
of requisition but the said provisc 
strongly suggested by implication of ¢ 
notice and hearing. 

‘ (b) Government of Mysore v. J. V, 
Bhat, reported in AIR 1975 SC 596, 
Here one of the questions was whethe 
a prior hearing was necessary before = 
notification under Section 9 of the 
Mysore Slum Areas (Improvement anc 
Clearance) Act, 1959, declaring an aret 
as a clearance area under Section 9 anc 
for demolition of the buildings thereir 
or declaring an area asa slum are: 
under Section 3 of the said Act is issu- 
ed. There wag not specific provision if 
the statute for giving a hearing to the 
persons affected by such notification 
The Supreme Court observed that i 
was only when there was nothing ir 
Statute to actually prohibit the 
giving of an opportunity to be heard 
but on the other hand, the © statutory 
duty imposed itself necessarily impliec 
an obligation to hear before decidin; 
that the ‘audi alteram partem’ ruk 
could be imported, although the natur 
of hearing would vary according t 
the nature of the function and what it 
just and fair exercise required in tht 
context of the rights affected. 

(c) Mohindar Singh Gill v. Chie 
Election Commissioner, New Delhi pré 
ported in AIR 1978 SC 851. Here, thi 
Supreme Court observed as under 
(Paras 72 and 76) 


“We consider it a valid point to in 
sist on observance of natural justice i 
the -area of administrative decision 
making so as to avoid devaluation o 
this principle by ‘administrators al 
ready alarmingly insensitive to th 
rationale of audi alteram partem’........ 
Wherever the Parliament has intende 
a hearing it has said so in the Act an 
the rules and  inferentially where i 
has not specificated it is otiose. Ther 
is no such sequatur., Silence of a sta 
tute has no - exclusionary effect excep 
where it flows from necessary implica 
tion”, ; 

(d) State of Punjab v. Gurdial Singi 
reported in (1980) 2 SCC 471: (AIF 
Here, Krishna Iyer, J, 
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observed as under in the context of an 
acquisition under the Land Acquisition 
Act, 1894. (at P. 323 of AIR). 


“Compulsory taking of man’s pro- 
perty is a serious matter and smaller 
the man the more serious the matter. 
Hearing him before depriving him is 
both reasonable and pre-emptive of 
arbitrariness, and denial of this Admin- 
istrative fairness is constitutional an- 
athema except for good reasons.” 


(e) Bhibhuti Bhusan Chakraborty v, 
State of. West Bengal reported in (1980) 
84 Cal WN 359 where this Bench held 
that the sanction granted by the State 
Government under Section 197 of the 
Cri. P, C. to prosecute the appellant 
solely upon the version of -the com- 
iplainant, when such sanction was re- 
fused twice before, on the same facts, 

as in violation of the rules of natural 
justice, having been made without giv- 
ing the appellant an opportunity to 
make a representation before granting 
the sanction when he had acquired an 
[immunity from prosecution by virtue 
of refusal of the sanction on two pre- 
vious occasions although no such hear- 
ing was required to be given if sanc- 
tion had been granted on the first ap- 
plication for the same made by the 
complainant. 


23. Mr. Mitra next referred to cls. (a) 
and (b) sub-section (3) of Section 3 of 
the 1947 Act whereunder the State Gov- 
ernment with a view to requisitioning 
any premises under sub-section (1) of 
Section 3 was authorised to direct ‘any 
person to furnish information in his 
possession relating to the premises 
es may be required and also to direct 
for a specified period the landlord, the 





tion of the premises not to let out the 
premises without the permission of the 
State Government or such other au- 
thority as may be specified. 


24, Mr. Mitter submitted that there 
fis no such provision in the 1948 Act. 
The above provisions clearly show that 
in requisitioning a property under the 
1947 Act the State Government may 
take time to consider and decide whe- 
ther such property should be requisi- 
toned or not and it could ` therefore 
ive a hearing to the owner or the 
andlord or tenant or the occupier of 
such property as the case might be, 
before coming toa decision by main- 
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tenant or any other person in occupa- ` 
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taining statuts quo in the meantime by. 
making a prohibitory order under Sec- 
tion 3 (3) (b) of the 1947 Act. It-will 
appear from paragraph 5 of the said 
affidavit of Bimal Kumar Bhattacharjee 
that such a prohibitory -order under 
was 
made in this case and was purported 
to be served on the owners of the said 
property. Thus there was no difficulty 
in giving a hearing in this case. The 
urgency and speed which.is the main 
purpose and object of the 1948 Act is 
wholly absent in the 1947 Act. In inter- 
preting the 1948 Act it is possible to 
hold that giving a hearing was barred 
because. a 
requisition under the 1948 Act is made 
for the purpose of speedy acquisition 
of the property for the purposes which 
are of great urgency and national im- 
portance which might not wait or be 
delayed but that was not so under the 
1947 Act. Thus it could not be said 
that the principles of natural justice in 
giving a hearing before making ‘an 
order of requisition under the 1947 Act 
was excluded by necessary implication 
or that the 1947 Act was in pari materia 
with the 1948 Act. 


25. There ig no dispute that the re- 
spondent No.1 Pulin Krishna Roy 
Estate. (P) Ltd. is the lessee of the said 
flat and Chittaranjan Pal the respon- 
dent No. 2 is the ‘tenant under it in re- 
spect of the said flat and the occupier 
of the said flat. No doubt Pradip Kumar 
Roy is and Gouribala Roy since de- 
ceased had been, the owners of the said 
flat but none of them could be said to 
be landlord thereof within the mean- 
ing of the said expression as defined in 
Section 2 (c) of the 1947 Act in rela- 
tion to the respondent No. 2. 

26. Pradip Kumar Roy and Gouri- 
bala Roy as the Lessors of the said 
flat are no doubt landlords thereof in 
relation to the respondent No. 1 the 
lessee but none of them could be said 
to be the landlords of the said flat in 
relation to the respondent No. 2 who is 
a tenant under the respondent No. 1. 
In our opinion the expressions ‘land- 
lord and tenant’ as used in sub-sec. (2) 
of Section 3 do not refer to the super- 
ior landlord or the tenant of the first 
degree but the tenant in occupation 
of the premises sought to be requisi- 
tioned and his immediate landlord, who 
are directly affected by an order of re- 
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quisition made under sub-s,: (1) of 8. 8 
of the 1947 Act. Admittedly the order 
of requisition was not served on Pulin 
` Krishna Roy Estates: (P) Ltd, the res- 
pondent No. 1 the landlord of the said 
flat. Under sub-section (2) of Section 


8 of the 1947 Act service of the order. 


of requisition made under - sub-section 
(1) of Section 3 of the 1947. Act, both 
on the. landlord: and on. the tenant, if 
the property is let out. ant, 
mandatory and non-compliance with 
such maridatory provision, in. our opin- 


ion. makes. all subsequent proceedings: 


and actions taken under the order. of 
requisition . wholly aaa illegal, 
and ‘bad. - i 


27. Rule’ & of the: Weet Benet’ PRE 
mises Requisition and Control Rules 


` 1947 specifies the mariner of service of- 


orders made under the 1947 Act.. It- is 
necessary to set out the said rule, ` 
"Manner of service of order’, - 


"g, “a Save as ‘provdat in sub-rule 
(2) an order under sub-section (2). or 
sub-section (3) of Section . 3. shall be 


served by tendering and delivering a- 


. copy thereof to the person on whom 
the order is to be’ served. 7" 
' (2) Where— `.. 

. (a) E E E 
the order to be served is tendered 
under -sub-rule (1) refuses to accept 
delivery thereof,. the order may be serv- 
ed by fixing a copy thereof on. the 
outer door or some conspicuous part of 
the premises. in which such person 
ordinarily- resides or carries. on business 


or by sending the same by. registered ` 
post with acknowledgement due or in ` 


any other manner as enumerated in 
clause (b) of this sub-rule; . 


(b) the person on whom the order is 
to be served cannot be found or is not 
readily traceable and the order cannot 
be otherwise served without undue de- 
lay the order may. be served on any 
adult male - member of the family of 


such: person residing with him, and if - 


no such adult male - member can be 
found orif :such member refused to 


‘accept delivery thereof, the order may . 


be served by fixing a copy thereof'on 
the outer door or’some conspicuous part 
= of house’ in. which «the person therein 
named ordinarily dwells or carries on 
business or by publishing the order in 
the Calcutta Gazette and if: practicable by 
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fixing a copy thereof on the outer door 
or conspicuous. part of- the premises to 
which it relates or by “fixing a « copy 
thereof on the notice board in the office 
of the Collector and “if practicable on 
the ‘outer door or some ; conspicuous 
part of the premises to which it re- 
lates as the’ Collector, may deem fit in 
the circumstances of the case. ` 

(c) If the ownership of . the premises 
is in dispute the order may be se 
by publishing ‘it in the' Calcutta Gaze- 
tte, ‘and by fixing: a copy thereof 
on the outer door or some conspicuous 
part of the premises to which ‘it relates 
or by fixing. a copy thereof on notice 


' | board in the office of the Collector, and 


if practicable also on the outer door 
or some conspicuous part of the pre- 
mises to which it relates.as the Collec- 
tor may deem fit in ‘the : circumstances 
of the case.” ~ aad 


28. Under the said Rule the - pri- 
mary mode of service of an order is by 
tendering and delivering a copy thereof 
to the person intended: to be served as 
provided in sub-rule (1). Under cl. (aJ 
of sub-rule (2) in case of refusal to 
accept service by such person the ser- 
vice may be effected by affixing a cop 
on the outer door or some conspicuou 








post with acknowledgement. due or 
any other manner enumerated in cl. (b) 


the: person intended to be ‘served with 


. the order cannot be found.or is -not 


readily - traceable or cannot be others 
wise served without undue. delay the 
service could be effected on an adult 
male member of the family and in case 
such adult member cannot be found or 


“he refused to accept service it may be 


served by affixing a copy on the outer 
door or some conspicuous part of his 
residence or business premises or by 
publishing the order in the Calcutta 
Gazette: and if practicable by affixing a 
copy on the’ outer door or conspicuous 
part of the premises sought to be re- 
quisitioned and also affixing a copy in 
the notice. board in the office of the 
Collector. ~ ` 


-29. Clause .(c) . ‘has no eal 
here as there is no dispute as to owner> 
ship of the said flat. In the writ. peti- 
tion service of- the order of ahaa aed 
and of the. notice under Section 4 (1) 
of the 1947 -Act has., been specifically 


| 
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affidavit of Bimal -Kumar  Bhattta- 
charjee it is stated that the order of 
requisition was served on thé respon- 
dent No. 2 on the 6th June, 1979, by af- 
fixing as he was not found in the pre- 
mises in‘ question. It is not the case of 
the appellants that there was any” “re- 
fusal. to accept service of the order of 
requisition or of the notice under cl. 
(a) of sub-section (1) of Section 4 of 
the 1947 Act; $ ae 


30. From the records produced be- 


fore us on behalf of the. appellants 
there is a copy of the order of requisi- 
tion with an endorsement, made on its 
back by the process . server 
Yusuf .on the 7th June, , 1979, that he 
went to the said flat on. the 6th June, 
1979 and came to know that the. per- 


son intended to be served with the. 


order did: not reside there and there- 
fore he effected service by affixing a 
copy on the outer door of the premises, 
Nothing is ‘stated who were his inform- 
ants or what enquiries, if any, did he 
make. In our’ opinion, it is only- -when 
there were attempts to find a person at 
different hours of the day but he could 
not be found at’ any time, then only 
-lit could be said that the said person 
could not be found. But that was not 
the case here. No case has been made 
out either in the said affidavit of Bimal 
Kumar Bhattacharjee or in the said 
endorsement of the process server that 
respondent No. 2 could not be found or 
was not readily traceable and that the 
order could not otherwise be served on 
him without undue delay. In our opi- 


nion, the conditions precedent for ser- 


vice by affixing a copy of the outer 
door of the residence as ` provided in 
Rule 3 of the said Rules were nof 
‘satisfied in effecting service of the order 
of requisition on the respondent No. 2, 
The service of the notice under Section 
4 (1) (a) of the .1947 Act on the respon- 
dent No. 2 was also effected on the 
same date. exactly im the same manner 
and the endorsement of the process 
server’ isa. verbatim - copy. of the 
endorsement as made at the back of the 
copy of the order of. requisition. For 
the same reasons the said notice also 
cannot be said to -have been validly 
served on the respondent No. 2 ` 


81. With regard to service of the 


order of requisition on Pradip Kumar 
Roy and Gouribala| Roy the owners, 
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the case . made out. by: Bimal Kumar 
Bhattachariee in paragraph 6 of the 
said affidavit is that the same was ser- 
ved on the 6th June, 1979 on the said 


‘persons by affixing as they refused to 


accept. service which is verified as based 
on information derived from the re- 
cords in the office of the First Land 
Acquisition Collector, Calcutta :the ap- 


` pellant No. 3. That Gouribala Roy had 


died on February 10, 1972 is neither de- 
nied -nor disputed by the appellants. 
The only complaint made by Bimal 
Kumar- Bhattacharjee in the said af- 
fidavit is that.no intimation of her 
death was communicated nor: any 
change of right or. interest’ was intima- 
ted to his office,. Neither we. could. find 
nor -the learned Advocates for the ap- 
pellants could find from the said records 
produced before us any document evi- 
dencing service of the said order either 
on Pradip Kumar Roy or on Gouribala 
Roy on the 6th June,- 1979 or on any 
other date. Thus there is no evidence 
that the order of requisition was at all 
served. on Pradip. Kumar Roy. The 
same could not have been served on 
Gouribala Roy at. all as she was already 
dead. Admittedly the said order .was not 
served on the respondent No. 1 the 
landlord of the respondeat No. 2 Chit- 
taranjan Paul. Thus there being no ser- 
vice of the order of requisition either ` 
on the landlord or on the tenant of the 
said flat which is mandatory under the 
provisions. of sub-section (2) of Section 
3 of the 1947 Act all subsequent pro- 
ceedings and actions taken under the 
said order of requisition were whollv 
unauthorised, illegal ‘and bad. 


82. Although Mr, Chatterjee urged 
that the provision for notice under sub- 
section (1). of Section 4 of the 1947 Act 
was directory and not mandatory but 
he, however, candidly admitted that 
some notice had to be given to the 
landlord or the tenant to vacate 
the property requisitioned and to re- 
move the articles and furniture lying 
therein, That apart, it is inconceivable 
that a person would be required to 
vacate or to remove his articles and 
furniture without being asked to do so 
and without any notice in that- behalf. 
Thus much of the force of the conten- 
tion of Mr. Chatterjee that the provi- 
sions- of Section 4 (1) (a) and (aa) as 
to service of notice ` being directory is 
taken away, Section 9 of the 1947 Act 
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provides, inter ‘alia, that a person fail- 
ing to comply with an order under 
clause (a) of ‘sub-section (1) of Section 
4 may be forcibly removed from posses- 
sion, while under sub-section (2) of 
Section 4 in case of failure to comply 
with an order under clause (aa) of sub- 
sec. (1) of S. 4 by any person the Col- 
lector is authorised to remove and 
store the furniture and articles and to 
sell them by public auction. The above 
provisions clearly indicate that unless 
a person, required to vacate the pro- 
perty under requisition and to remove 
the furniture and articles lying therein, 
was served with a notice under Sec- 
tion 4 (1) (a) or (aa) of the 1947 Act, 
there’ could ‘be no question of or occa- 
sion for his being forcibly removed 
from such property or his articles and 
furniture being forcibly removed and 
sold away. A propérty is requisitioned 
for a public purpose and a person in 
occupation thereof has therefore to 
vacate the property and to remove his 
furniture and articles therefrom so 
that the order of requisition could be 
given effect to, except however, in 
cases where the requisition is made to 
accommodate the person or authority 
already in occupation of the requisition- 
ed property. It would be an absurd 
proposition that an order of requisition 
would- be made but it would not be 
piven effect to and the person in occu- 
pation thereof would continue in occu- 
pation. The order of requisition could 
be given effect to only by directing the 
person in occupation to vacate the pro- 
perty and if there be any furniture, or 
articles to remove the same. This can 
only be done by making an order under 
Section 4 (1) (a) and (aa) of the 1947 
Act and by serving a notice on him 
under the said provisions. Thus al- 
though the expression ‘may’ has been 
| used in sub-sec. (1) of Section 4 the same 
cannot but mean ‘shall’ or ‘must’ and 
‘the provisions of sub-section (1) of Sec- 
\tion 4 of the 1947 Act are therefore 
mandatory and not directory. 


33. We are unable to accept the 
contention of Mr. Chatterjee that the 
period of ten days for vacating the 
premises as provided in clause (a) of 
sub-section (1) of Section 4 or the 
period of fifteen days for removing the 
articles and furniture as contained in 
clause (aa) of the said section, were 
the outer limits of the notice and such 
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notice could be shorter than ten days, 
or fifteen days, as the case might be. 


34. I am in respectful agreement 
with the view expressed by my learned 
brother R. M. Datta, J. in Mrs. Eliza- 
beth Stock (supra) that the said period 
is the maximum time given to the 
occupier or the landlord as the case 
may be although they might vacate or 
remove the furniture and articles with- 
in a shorter period as well, but that 
was an option given to the occupier or 
the landlord as the case might be and 
not a right given to the Collector. The 
Collector was bound to comply with 
the period specified in clauses (a) and 
(aa) of sub-section (1) of Section 4 of 
the 1947 Act and he was bound to wait 
until the expiry of the said period, to 
proceed further in the matter, if ‘the 
property under requisition was not 
vacated or the furniture and articles 
were not removed.’ ; 


35.. If the intention of the legisla- 
ture. was that the Collector could in his 
discretion abridge the said periods then 
the provision would have been that 
the Collector may by notice in writing: 
(a) order the person in occupation to 
vacate the premises within such period 
not exceeding ten days from the ser- 
vice of the order and (aa) order the 
landlord or the tenant as the case may 
be to remove the furniture or other 
articles, if any, lying therein, within 
such period not exceeding fifteen days|- 
from the service of the notice. 


36. Admittedly the said flat was 
under requisition by the Central Gov- 
ernment under- the Defence of India 
Rules. It has never been the case of 
the owner or the lessee or the tenant 
of the said flat that the same ever was 
or is used exclusively or otherwise for 
the purpose of religious worship so that 
the said flat could not be requisitioned 
under the 1947 Act. Thus there may 
not be any question of giving a hear- 
ing to the owner or the lessee or the 
tenant of the said flat on that ground 
before the order of requisition was 
made. . 


37. It is not in dispute that factual 
existence of public purpose as made 
out by the appellants before this Court 
is justiciable and has to be proved by 
the authorities when the same is under 
challenge in a Court of law, although 
iš is not necessary to set out or dis- 
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close the nature of the public purpose 
in the order of requisition, In R. S, 
Nanji, (AIR 1956 SC 294) (supra) the 
Supreme Court observed that if was 
impossible to precisely define the ex- 
pression ‘public purpose’ and whether 
a public purpose was established or 
not had to be found on a close exa- 
mination of all the facts and circum- 
stances of each case and although prima 
facie the Government was the best 
Judge as to whether public purpose was 
served by issuing the order of requisi- 
tion but it was not the sole Judge, The 
Courts have jurisdiction and it was 
their duty to determine the matter 
whenever a question was raised whe- 
ther a requisition order was or was not 
a public purpose, 


38. Let us therefore examine fhe 
facts and circumstances of this case 
and find out whether a public purpose 
has been established or not. But before 


we embark upon such examination, it ` 


would only be proper to have a look at 
the definition of ‘public purpose’ under 
the 1947 ‘Act, 


_ 39%. ‘Public purpose’ as defined in 
sub-section (ff) of Section 2 of the 
1947 Act includes requisition for pro- 
_ viding residential accommodation for 
employees of the State Government 
where the provision of such accommo- 
dation is, in the opinion of the State 
Government, necessary in the interest 
of public service. Thus under the 
above definition the requisition of a 
property for providing residential ac- 
commodation for an employee of the 
State Government would be for a pub- 
lic purpose only when the same was in 
the interest of public service and an 
opinion in that behalf was formed by 
the State Government, The only aff- 
davit that was filed on behalf of the 
appellants in the Court below, in oppo- 
sition to the writ petition was the affi- 
davit of Bimal Kumar | Bhattacharjee, 
wherein apart from merely stating that 
the said flat was requisitioned for the 
public purpose of accommodating Chan- 
dra Sekhar Bhattacharjee who is a pub- 
lic officer being a retired W. B. C. S, 
but appointed by the State Govern- 
ment as a Special Officer to the Corpo- 
ration of Calcutta, nothing has been 
disclosed: to show why if was necessary 
to accommodate Chandra Sekhar Bhat- 
tacharjee in the said flat for which the 
said requisition became necessary or 
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what was the interest of public servica 
that was sought to be served by 


ac- 
commodating Chandra Sekhar Bhat- 
fachariee in the said flat. Itis nof 


even stated that the said requisition 
was in the interest of public service or 


-that the State Government ever formed 


any such opinion. The records which 
have been produced before us on behalf 
of the appellants also do not contain 
anything which could show that the 
said requisition was in the interest of 
public service or that any such opinion 
was ever formed by the State Govern- 
ment, The affidavit of Chandra Se- 
khar Bhattacharjee filed pursuant to 
the directions given by the Appeal 
Court also does not advance the case 
any further, He has merely alleged that 
due to the difficulties and inconvenience 
experienced by him for acute shortage 
of accommodation in the flat -he is 
occupying, he found it exteremely diffi- 
cult to maintain the high standard of 
work required of him in discharge of 
his functions as the said Special Officer, 
The work required of him to be dis- 
charged, are stated by Chandra Se- 
khar Bhattacharjee in his said affidavit 
as hearing assessment cases under the 
provisions of the Calcutta Municipal 
Act and to decide the same after 
hearing the parties including objections 
raised by them, Presumably he is not 
reauired fo discharge such duties and 
functions at his residence but af his 
office, It is not understood how his 
work and discharge of duties would ba 
affected on account of some inconveni- 
ence or some difficulties which he might 
be facing in the flat where he is stay- 
ing and why the standard of his work 
would be affected thereby, He has not 
disclosed anything in support of his 
case that the roof of a bed-room or of 
the kitchen is leaking. There is neither 
any complaint nor any step was ever 
faken by him in the matter. None of 
the tests as laid down by this Court in 
Govardhandas Jaiswal (1958-62 Cal WN 
158) (supra) to establish public pur- 
pose is satisfied in this case. Chandra 
Sekhar Bhattacharjee is residing in the 
same Iocality where the said flat is 
situate. Neither the appellants have 
made out any case nor do the records 
produced disclose anything which might 
go to show that it was necessary for 
the State Government fo provide an- 


other residential accommodation for 
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Chandra Sekhar Bhattacharjee for 
which the sald flat had to be requisi- 
tioned. Merely because the flat where 
he is residing was inconvenient or 
there were some difficulties therein or 
that ‘he required the said flat for his 
individual 
would not bea public purpose for 
which the said flat could be validly re- 
quisitioned.. Apart from a bald state- 
ment~that_h he engaged brokers to find 
a flat there is—_nothing in. the affidavit 
of Chandra Sekhar Bhattachariée dis- 


closing what efforts, if any, were made . 
by him to procure an accommodation ` 


or that such efforts had failed. Merely 
` because Chandra Sekhar Bhattacharjee 
wanted a larger flat or the said flat was 
one of his choice would not make the 
order of requisition for a public 
pose. Itis neither the case of the 
appellants nor has anything been shown 
to the Court by them that the State 
Government was under any obligation 
statutory: or otherwise to provide ac- 
commodation to Chandra Sekhar Bhat- 
tacharjee. In our opinion, the appellants 
have failed to establish that the said 


same could be said to be for a publie 


The said flat was requisition~ 





the: Corporation’ of 
Calcutta. In Govardhandas Rathi, (AIR 
1970 Cal 539) (supra) this court held 
that the Commissioner of the Corpora: 


Arun Kumar v. Manjula (FB) 


‘necessity ‘or requirement . 


pur- 


necessary. (Hindu 
. Gon 13 (1) (viii). 
‘Marriage Act, 


tion of Calcutta was not in the service 
of the State Government, and there 
was no relationship of master and ser- 
vant between the State Government 
and the Commissioner of the Corpora- 


‘tion of Calcutta. For the same. reasons] 


Chandra Sekhar Bhattacharjee as the 
Special Duty Commissioner of the cor- 
poration of Calcutta could not be 
said to be an employee of the State 
Government so that requisition of the| - 
said flat for providing accommodation 
to him could: be said to be for a public 
purpose within the meaning of the said 


“expression as defined: in clause (f) of 


Section 2 of-the 1947- Act, 

41, On the views that we have taken 
it is not necessary to go into or de- 
cide the other points urged by the par- 
ties before us and we do not express 
any opinion there, For all the above 
reasons the appellants cannot succeed 
in this appeal. The appeal is accord- 
ingly dismissed with costs. Interim 
order made herein is vacated. i 

RAMENDRA MOHAN DATTA, J. ;— 


I agree, 
Appeal dismissed, 
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` FULL BENCH 
ANIL KUMAR SEN, B. N. MAITRA AND 
; B. C. CHAKRABARTI, JJ. : 
Arun Kumar Sinha, Petitioner v, Sm, Man- 
jula Sinha, - Respondent. 
Divorce Suit No. 12 of 1971, D/- 3-6-1981. 
_ Divorce Act (4 of 1869), Se. 22, 17 — De- 
Effective 





Unlike Section 13 (1) (vii) of the Hindu 
the: Divorce Act makes no 
provision for a decree for dissolution on the 
ground that tho parties to a decree for judi- 
cial separation have not resumed cohabitation 
for a prescribed period of time since after 


passing of such a decree, hus where a hus- 


band has obtained ex paste decree for judicial 


under Section 17 is necessary: Fhe provi- 
sions of the Divorce Act neither provide fos - 
any such confirmation nor for elevating a dee 
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ree of judicial separation to the position of 
Hgsolution of - marriage. Section 17 does 
ot contemplate confirmation of a decree for 
udicial separation passed in terms of Sec. 22. 
rection 17 read with Section 20 contemplates 


onfirmation of a decree dissolving marriage 


mder Chapter I or a decree declaring the 
narriage to be null and void under Chap- 
er IV. Section 22 is in Chapter V and it 
wovides for neither dissolution nor declara- 


ion of the marriage to be null and void. It. 


nerely effects judicial: separation between the 
larties to the marriage which such conse- 
(uences as are provided by the provision it- 
elf. Though that provision itself provides 
hat such a decree shall have the effect of 
livorce a mensa et thoro, that only means 
rom bed and board in contrast to a decree 
f divorce, a vinculo matrimonii which means 
decree of nullity. (Paras 4, 5) 
Dipankar Ghosal, for Petitioner. 
ANIL K. SEN, J.:— This is a reference 
nade by the learned Addl. District Judge, 
4th Court, Alipore, under Section 17 of the 
ndian Divorce Act, 1869 (hereinafter re- 
erred to ag the said Act) in Matrimonial Suit 
o. 12 of 1971. The reference appears to 
s to be rather misconceived. 


2. The parties were married according to 
istian rites on April 22, 1964, and- a 
























970, the petitioner-husband | initiated a pro- 
eding under Section 22 of the said Act 
Which was registered as: Matrimonial Suit 
o. 144 of 1970 (ater renumbered as Matri- 


e wife-respondent for a decree for judicial 
keparation on the ground of desertion with- 
but any reasonable cause for more than 
2 years and cruelty. That suit was decreed 
px parte on March 5, 1971, when then learned 


erence under Section 17 was then made as 
no reference is called for in case of a decree 
terms of Section 22 of the Act. 
3. On April 23, 1974,. the petitioner- 
sband filed an application in the aforesaid 
hui to be one under Section“ 17 of 
e said Act. In this application after plead- 
ng the facts leading to the aforesaid ex parte 


estoration of the conjugal life between the 
arties since the said decree, he is entitled to 
Feet a decree for dissolution of marriage 
hgainst the respondent as per provisions con- 
SAITO” in the Indian Divorce Act” and furthes 
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that the- aforesaid decree be given the full 
force of a decree of divorce which ig to be 
confirmed by the’ High Court in terms of © 
Section 17. The relevant prayer in the. ap- 
plication was-as follows :— 

“Your petitioner therefore prays (a) for 
confirmation: of the decree for dissolution: of 
marriage passed by the learned 14th Addi- 
tional District Judge, Alipore, in Matrimonial 
Suit No. 12 of 1971 giving the same the full 
force of a decree of divorce on the grounds 
as stated as per provisions under Section 17 
of the Indian Divorce Act of 1869.” 


4. It appears to us that this prayer waé 
wholly miisconceived. Unlike Section 13 (1) 
(viii) of the Hindu Marriage Act, the Indian 
Divorce Act makes no provision for a decree 
for dissolution on the ground that the par- 
ties to a decree for judicial separation have 
not resumed cohabitation for a prescribed 
period of time since after passing of such a 
decree. Therefore, the claim of the peti- 
tioner for a decree for dissolution following 
the decree for judicial separation as per the 
provisions contained in the Indian Divorce 
Act was wholly misconceived. Similar is the 
position with the other claim, namely, con~. 
firming the- original decree for judicial separa- 
tion and thereby give it the force of a de- 
cree of dissolution. The provisions of | the 
said Act neither provide. for any such con- 
firmation nor for elevating a -decree of judi- 
cial ‘separation to the position of dissolution 
of marriage. In disposing of this application 
the learned Addl. District Judge has by his 
order dated May 30,. 1975, made the above 
reference with an observation “In my -judg- 
ment no further decree need..be passed in 
terms of Section 22 of the Indian Divorce 
Act. Such decree shall have the effect of a 
divorce for all subject to confirmation by the 
High Court. Accordingly, the order passed 
by my predecessor in office under Section 22 
of the Indian Divorce Act. may be referred | 
to the Hon’ble High Court for confirmation.” 


5.- In our considered opinion, though the 
learned Judge was right in his conclusion that 
there is no scope for passing any fresh de- 
cree in terms of Section 22, yet the reference 
as made by him is not-competent in law be- 
cause Section 17 does not contemplate con- 
firmation of a decree for judicial separation 
passed in terms of Section 22. Section 17 
read with Section 20 contemplates confirma- 
tion of a decree dissolving marriage under 
Chapter III or a decree declaring the marriage 
to be null and void under Chapter IV. Sec- 
tion 22 is in Chapter V and it provides for 
neither ‘dissolution nor declaration of the 
marriage to be null and void. It merely 








divorce of all purposes and in making the 
eference. for confirmation of such a decree. 
In our view, his predecessor in office, who 
had. passed the decree, had taken the correct 
view, namely, that the decree as passed by 
him was by itself an effective decree. which 
required: no confirmation by the High Court. 

é. In this view, the reference as made 
cannot be accepted and as such, is rejected. 


T Preparation of a formal decree is. dis- - 


pensed with. . 

B. N. MAITRA, J.1— I agree. = 

B. C. CHAKRABARTI, J.:— I agree, - 
i Reference aa 


AIR 1981 CALCUTTA 254 
M. M. DUTT AND A. K. SARKAR, JJ. 

Debi Prosad Trivedi and others, Petitioness 
v. Deb Kumar Singhi, Respondent, — 

C. O. No. -594 of, 1981, D/- 12-6-1981. 

(A) Civil P. C. (5 of 1988), S. 148. — De- 
cree for eviction — Non-specification of: costs 
and interest in judgment and at the same time 
granting liberty to decree-holder to execute 
decree on fallure to. pay costs and- interest 
within stipulated time amounts to. default of 
Court. 

The non-spécification of the amount of 
costs and’ the amount of interest in the judg- 
ment and at the same time, directing the 
judgment-debtor deposit the. arrears of rent 
with such interest and costs, which were yet 
to be calculated, within. a period of 15 days 
from the date of the judgment, and granting 
the decree-holder the liberty to execute the 
decree for ejectment on the failure of the 
judgment-debtor to pay the said amounts, 
tantamounts to a default of Court for which 
the judgment-debtor should not be made to 
suffer. In such a.case the court is -justified 
in condoning the delay of the defendants -in 
making the. deposit. . (Cage law discussed.) - 

: (Para 10) 

„It ig well established. principle of law: that 
mo one should suffer on account of default 
of the- Court. `- (Para 9) 
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(@) Civil P. C (S of 1908), Se. 148, 151 — 
Inherent jurisdiction —. Exercise of — Sul 
for eviction — Decree containing direction t 
make payment within specified time — Da 
fault — Extension of time after default ~ 
Not justified — Court should not make aa 
order under Section 151 once it has los 
seisin of case. Pea a) 


Cases Referred: © Chronological Para 
(1967) 71 Cal WN 1034 

AIR 1965 Cal 308. ° * ! 
AIR 1962 Caf 485 : 66 Cal WN 645 j 
AIR 1961 SC 882 

. Saktinath Mukherjee and Pradipta Roy 
for Petitioners; Mukul Prokash Banerjee an 
Jayanta Dasgupta, for Respondent, — 

M. M. DUTT, J. :— This application undé& 
Section 115 of the Code of Civil Procedun 
is at the instance of the plaintiffs and it i 
directed against otder No, 18 dated January 
30, 1981 of the Subordinate Judge, Secon 

2. The defendant opposite party is : 
tenant of the plaintiffs in respect of the sui 
premises being Flat No. 5 in the front por 
tion of the second floor of premises No. 14/4 
Gariahat Road, Calcutta under a register 
Indenture of lease for a period of 21 yean 
commencing from May 21, 1972 at a renta 
of Rs.: 500/- per month payable according tc 
the English Calendar month. The lease pro; 
vides for the determination-of the same by 
forfeiture for non-payment of rent. As tht 
defendant committed defaults in payment ol 
rent, the plaintiffs instituted the said suit fo: 
eviction of the defendant on the ground oj 
determination of lease by forfeiture for nom: 
payment of rent. J 
- 3.. The defendant made an applicatio: 
under Section 114 of the Transfer of Pr 
perty Act praying for relief against forfeiture 


‘He admitted the default in payment of ren 


since December 1977 and- expressed 
willingness to deposit in Court all arrears 
rent with interest at the rate of 6% pel 
annum and costs of the suit within 15 days 
The Isarned Subordinate Judge came to tht 
finding that the defendant was not a wilful 
defaulter despite the ‘defaults in” payment ol 
rent on two earlier occasions as alleged by 
the plaintiffs: In that view of the matter, th 
learned Subordinate Judge held that the de, 
fendant should be ‘granted relief agains 
forfeiture under Section 114 of the Wransfel 
of Property Act as a last chance, but he musi 
deposit all arrears of rent with 6%. in 
per annum thereon and all costs 
within 15 days from the date of 








i 

931. 
.ccordingly,. by his judgment -dated January. 
4, 1980, he decreed: the suit with. full’ costa,. 
t was directed that the Plaintiffs would get 


decree for arreare of. rent since- -December $ 
977 amounting to Rs. .14,690/- with interest - 


t the rate of 6% per annum plus. full costs. 
f the suit. - The defendant was -directed | to. 
ay the decretal amount. within 15 days from 


prther , directed, the plaintiffs wonld- be .at 
berty to execute. the decree’ for’ ejectment 
Ind recover possession, of the, suit. ‘premises. 
b however, the. defendant would- deposit in 


f the lease -of- the suit. premises, on the 











wn up and signed and an February 8, 
980, the period of 15 days for the deposit 
f the decretal amount ‘by the defendant as 


decree, expired on’ February. 8, 1980. 
e defendant depodited the decretal amount 
terms of the decree on February 11, 1980, 


etiod of 15 days from the date of the de- 
lee, the plaintiffs put the said decree into 


g inter alia’ that as the decree was 
wn up on February 6, 1980; he ‘could 


r 


was not aware' of. the amount of costs ‘that 





uld not be deposited before the decree’ “Was . 


wn ‘up. In other words, his “contention 
was that the period of 15 days should be 
ralculated from the date of signing of the de- 
free, and that he having deposited the de- 
‘etal amount on February 11, 1980, that is, 
vithin 15 days from.the date of. drawing up 


within time. In the alternative, it was prayed 
by the defendant that in case it was found 
that the said deposit was not made within the 

e allowed, the delay might be ‘condoned. 
fhe said application of the defendant was op- 


Hon. 
| 5. The learned Subordinate Judge by the 
fopugned order No. 18; dated Jattuary 30, 


fant that the period of 15 days should be 
romputed from the date of signing of the de- 
pree. He, however, condoned the delay of 
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he date of the decree failing which, it was. 


fourt the decretal. dues within- the ‘stipulated 
eriod, it: would. be deemed. that the forfeiture - 


round of default- had. not: occurred. .j WF san 
a On February 6, 1980, ‘the décree - was 


irected by ‘the learned: Subordinate Judge in” 


ixecution in Title: Execution Case No. 12 of - 
980. The defendant madđe` an application” 
inder Section 47 read with. Sections 148 ‘and ` 
51 of the Code of Civi Procedure contend.’ 
ot deposit the amount as ‘directed, for. ‘he - 


as decreed. Further, it was contended that | 
reer believed that the decretal amonat - 


bf the decree, the deposit was made quite > 


- in view. of thè- decision in Bhutnath” Das’s 
posed by the plaintiffs bya petiton. of obje 


1981 overruled the contention of the defen- `. 
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‘three days in making the-deposit by the de 
fendant in; exercise of- inherent power under 
Section 154 read. with Section 148. of. the 


‘Code,of Civil Procedure. - nee this applica- 


toù for revision: >- | 


6 Me, i wai Ge 
vocate appearing on behalf of the plaintiffs 


„petitioners submits that the learned Snb- 


ordinate Judge had no jurisdiction to condone | 
the delay of the defendant in making the de- 


. posit. ‘it is contended ‘by. him that after the 
-learned Subordinate Judge ‘directed that in 


default -of' the- deposit the plaintiffs would be 
entitled to execute the decree and recover 
possession of the suit premises, or in other. 
words, the consequence that would take place 
for the default in compliance with fhe- direc- 
tion to deposit “having ‘been directed in the 
decree ‘itself, the learned’ Subordinate Judge 
became ‘functus officio and had no jurisdiction 


-to accept the’ deposit by condoning: the „delay. 


EA "In support- of the: said. scontention: Mr. 


‘Mukherjee has placed sirong.-reliance on a 


Bench decision of- this- Court in Bokaro and 
Ramgur Lid. v. The. State of Bihar, AIR 
1965. Cal 308. It has been held in that case,, 


. fat wherea decree is ‘passed. on condition 
„that if a certain. sum of money:.be put ‘in 
‘within a specified time,; the suit would stand 


decreed and in default-thereof. the snit would 
stand: dismissed, after the ‘expiry of the time 
limited by the decree, the: Court: loses seisin 
over, the matter and cannot. extend. the time. 
This proposition of. law was laid down it 
that case by following the: decision in Bhut- 
nath Das-v. Sahodeb. Chandra Panja, 66 Cal 
WN 645 : (AIR 1962 Cal 485) where jit has 


` been further observed : that if, the Court has 


lost seisin of. the case. altogether there is no _ 


. scope for the: application: of Section 151 of 


the Code of Civil- Procedure, and ‘that it is 


‘only if the. Court has retained jurisdiction in 


the litigation’ that’ the © question of making 
any order in the exercise of inherent jurisdic- 
tion arises, Further, it has , beer observed 
that if “jurisdiction has already ceased to exist 
the scope of making an order in the exercise 
of inherent jurisdiction of the Court totally 
disappears. ` “In the instant case also, th 
Court lost seisin of the case and, accordingly,’ 


case (AIR 1965, ‘Cal 308) (Supra), there was 
no question. of exercising inherent, jurisdiction 
under Section. 151 of this Code of Civil Pro- 
cedure, . ; X 


a Mr. Mukul Prokash. rome Jearned 
Advocate appearing on behalf of the. defen- 
dant has placed reliance on a decision of the 
Supreme. Court in|. Mahanth- Ram Das. v. 
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Ganga Das, ATR 1961 SC 882. In that case, 
while deciding an appeal in favour of the 
appellant,- the High Court passed a per- 
` emptory order fixing -the period: for. payment 
of ‘deficit court-fee dirécted- that. if ‘the 


amount of court-fee was not paid: within © 


the time given, the appeal would stand. dis- 
missed. - If, however, the court-fee was paid 


within thé time given, the appeal would be 


. allowed with cost, The appellant made an 
application for extension of time before the 
” time fixed had expired,” but the application 


‘came’ up for. hearing after the period had run . 


_ out, § ‘It was held by the Supreme Court: that 
‘the High Court was not powerless to enlarge 
thé time even though it had peremptorily fix- 
ed the period for. payment. _ In. that connec. 
tion, Ge Suerte, Cote leaned 4 tore: 
(at p. 883). 

“Such “oedil. ‘orders, though. 
emptory "(conditional decrees apart) .are, os 
essence, in terrorem, 80 that -dilatory jitignate 
might. put themselves in order and avoid 
delay, They do ‘not, however,- completely 
estop a Court from taking note of events and 
circumstances which happen within the time 
fixed. -For example, it cannot be~ said that, 
if the appellant had started: with -the full 


money” ordered to be paid and came well:in - 


time but was set’ upon and robbed by 
thieves the day previous; he could not. ask 
for extension of time, ‘os that the Court was 
` powerless to extend. it” 


“he above observation is of no bp to the 


defendant, for the Supreme Court has - ex- 
pressly _kept conditional decrees out'‘of the 
benefit of the said observation in condoning 
the delay by the Court. -The same view has 


and A. K. Dutt, JJ. in Indrapuri Studio v. 
Shanti Debi, 71-Cal WN’ 1034. 

9. The question, therefore, is whether in 
view of the fact that the learned Subordinate 
Judge lost seisin of the suit after he had pass- 
ed the conditional decree, he was- justified in 
condoning the delay in making the deposit by 
the defendant. All the above principles, in 
our opinion, will not apply when the delay 
in complying with the order of the Court, or 
the direction in the decree has occasioned 
e to. the default of the Court. It is an 


` [well established principle of law that no one 


should. suffer on account of default ‘of _ the 
Court. Indeed, Mr. Mukherjee in’ his usual 
fairness has conceded this principle of law. 


16. ‘Inthe instant case, by his judgment 


the learned Subordinate Judge granted to the 
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specified the amount -of arrears of rent whicl 
the defendant was to deposit, but the amount 


_ of interest arid costs were not ‘calculated -an 


specified in the judgment, So long as all th 
amounts which the defendant was directed ti 
deposit were not specified, it was not -pos 
sible for the defendant to deposit the same 
For the first time, in the decree’ that wa 


-drawn up and ‘signed on February 6, . 198 


the amounts of interest'.and costs were: spec] 
fied ‘and the défendant ‘deposited the tota 
amount on February 11, 1980, that is, withii 
18 days from the.date of the decree. In ou 


opinion, when the Court directs a party t 


deposit a stim of money, which is yet to b 
calculated, within. a.certain period, the Cour 


_ should specify the’ suth before the perio 


within which the same is to be deposite 
starts, It is true that the defendant got tw 
days’ time to deposit the amount after it wa 
specified in the decree on February: 8, 198C 
but, the defendant did not get the benefit © 
the entire period of 15 days which the Cour 
allowed him for making the deposit. Ţ 
other words, the learned “Subordinate. Judg 
considered that a period of 15 days was re 

quired’ by the defendant to make the deposit 
The learned' Subordinate Judge, in our opi 
nion, should have calculated the amount 

cot, and. also the amount of interest an 
specified the same in the judgment so as 

enable the defendant to deposit the saint 
within a period of 15 days from the date oœ 
the decree, that is, the date of judgment, Thi 
non-specification of the amount of costs an 
the amount of interest in the judgment anc 


_at.the same time, directing. the- defendant. tc 


deposit the arrears of rent’ with such interes 


also been expressed in-a decision of the Divi- . and costs, which were yet to be calculated 


`. gion Bench consisting. of P. N.: Mookerjee 


within a petiod of 15 days from the date o: 
the judgment, and granting the plaintiffs th 


‘liberty to execute the decree for ejectmen' 


on the failure of the defendant to’ pay the 


said amounts, in our view, tantamounted tc 


a default- of Court for which the defendan 
should not be made to suffer. In the cir- 
cumstances, the learned Subordinate Judge 
justified. in. condoning the delay 
of ‘the defendant in making the deposit. 


“iL For the reasons aforesaid, the im 
pugned order of the learned Subordinate 
Judge is- affirmed and the application is dis 
missed. Se E ONON D eee a 
costs. ae 


~ `A. K. SARKAR, i: I nares: 
a: Pee dismissed. 


- defendanta period of 15 days in making the- ` 


deposit. The learned Subordinate Judge only - 
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B. N. MAITRA, J. ` 
<- Ram Narayan Agarwalla, Appellant ` v 

State of West Bengal, - Respondent. ‘ë 

A. F. A. D. No. 325 of 1969, Dj- 14-5-1981. 
W. B. Estates Acquisition- Act (1 of 1954), 
Section 42 Proviso — Non-agricultural pro- 
perty — Held in rent free tenure and im 
Niskar right — Assessment ‘of rent regard- 
ing such property under this Act — Invalid, 
in view of Proviso. to Section 42 — New as- 
sessment of fair and equitable rent regarding 
such property can be made under Section 29, 
W. B. Non-Agricultural Tenancy Act. (W. B. 
Non-Agricultural Tenancy Act (20 of 1949), 
S. 29). Case law discussed. (Paras 6, 9, 11) 
Cases Referred: Chronological Paras 
AIR 1979 Cal 273 : (1979) 1 Cal HN 467 
(FB) 8 


AIR 1973 Cal 425 : 77 Cal WN 535 . 8 


Amal Kumar Ghosal, for Appellant. 


JUDGMENT :— The plaintiffs case is 
that one Hiralal Barik was recorded as a 
tenure-holder in rent free right in respect of 
4,53 acres of land appertaining to Khatian 
No. 582 of mouza Sahapur. By the regis- 
tered sale deed dated 8th June, 1963, he 
purchased a portion of that property, as 
noted in the Schedule Ka. from Hiralal’s son. 
But in the R. S. Khatian the Kha Schedule 
land, which is a portion of the property 
described in the Schedule Ka to the plaint, 
has been assessed to rent at the rate of 
Rs. 94/-. This assessment of rent is illegal 
and without jurisdiction. The disputed pro- 
perty is a non-agricultural one held in’ Niskar 


right and hence it was not liable to be as- 


sessed to rent. The suit is for a permanent 
injunction on declaration that the entry in 
the record-of-rights is erroneous and not 
binding on the plaintiff. 


2. State of West Bengal contested the suit 
and. stated that the assessment had been 
validly made. 

3. The learned Munsif upheld the plain- 
tiff’s version and decreed. the suit. State 
moved up to the appellate Court. The learn- 
ed Additional District Judge stated that the 
original Khatian No. 938 contained non- 
agricultural land.. Out of ‘the property 


described in that khatian, Ext. 1, two khati-- 
„ans were carved out, namely, Nos. 1656 and- 
1655 under Section 26 of the West - Bengal. 


Estates Acquisition Act, vide the Khatians 
Exts. A (2) and A (3). The record-of-rights, 
Ext. A (3), consisted of a danga plot, meet 
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‘plot No. 434 as well. That was an agricul- 
‘tural land. - He- held -that since the original 


property consisted of a danga land, that is, 
agricultural land, the case was not within 
the proviso to Section 42 of the West Ben- 
gal Estates Acquisition Act and hence the 
assessment of rent regarding the Niskar non- 
agricultural property had been validly made. 
Upon that finding the appeal was allowed 
and the suit dismissed, Hence this second 
appeal 

4. It has been argued on behalf of the 
appellant that the entry in the disputed 
Khatian No. 1656, Ext, 1 (a), shows that it 
Consists Solely of non-agricultural property. 
It will appear from CL (c) of the proviso 
to Sec. 42 of the Act that regarding a rent 
free non-agricultural tenure, no rent is pay- 
able. So the assessment of rent regarding a 
rent-free tenure consisting of non-agricultural 
land is invalid. 

` §. The relevant proviso to S. 42 of the 
Act reads as follows: 


“Provided that in the case of an inter- 
mediary, who immediately before the date 
of vesting held any tenure comprising ex- 
clusively of non-agricultural lands, he shall, 
subject to any law for the time being in 
force, for assessment or re-assessment of 
rent, eee 

(c) pay’ no rent for the land retained by 
him if he held such land rent-free immediate- 
ly before the date of vesting.” 


6. After the date of the vesting in the 
State, each tenant will have a separate 
tenancy regarding the land retained by him 
under S. 6 (1) of West Bengal Estates Acqui- 
sition Act. So after preparation of the 
Khatian No. 1656, Ext. l/a, regarding the 
disputed separate non-agricultural property, 
the fact that only one plot (No. 434) of the 
parent Khatian No. 938 was an agricultural 
one, cannot alter the position and take the 
case out of the purview of Ci. (c) of the 
proviso to S. 42 of the Act. - 


7.. The word ‘tenure’ has not been defin- 
ed in the West Bengal Act (1 of 1954). 
Clause (p) of Section 2 of the Act says— 

“Expression „used in this Act and not 
otherwise defined have in relation to the 
areas to which the. Bengal Tenancy Act, 
1885 (VIH of. 1885) applies, the same mean- 
ing as in that Act and in relation to _ other 
areas meaning as similar thereto as the 
existing law relating fo land’ tenures apply- 
ing to such’ areas, permits.” 

Previously this property was. * situate in 
where the .provisions of ‘the Bengal 
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Tenancy Act applied. when the. 
Khatian was finally published. Hence one 
shall have to look into the provisions of the 
Bengal Tenancy Act, for ascertaining the 
Meaning of the expressions ‘tenure’ and 
‘tenure-bolder’. Section 3 (18) of the Bengal 
Tenancy Act says that ‘tenure’ means the 
interest of a tenure-holder or an under- 
tenure-holder. Section 4.of the Act says 
that there shall be, forthe. purpose of the 
Act, the following class of tenants: 

(1) tenure-holders foii under-tenure- 
holders, .. i i 

(2)-raiyats, and 

(3) under-raiyats, etc. ........- ` 
Section 5 (1) of the Act says “tenure-holder” 
means ptimarily.a person who ‘has acquired 
from a proprietor: or from another tenure- 
holder a right to hold land-for the purpose 
of collecting ‘rents or bringing it under. :culti- 
vation by establishing tenants on it. So, a 
tenure-holder bas the interest, as defined in 
that Act. Such a tenure cannot consist of 
non-agricultural property. . So, the drafting 
of Sec. 42 of the West Bengal Estates Acqui- 
sition Act. regarding the aforesaid proviso is 
on the face -of it defective. Such reference 
to a “tenure” therein is a contradiction in 
terms because a property cannot at the same 
time be agricultural and non-agricultural. 
While according to the Bengal Tenancy Act 
such a tenure will be an agricultural -.; pro- 
perty, whereas according to the proviso to. 
that section, the tenure must consist exclu- 
sively of non-agricultural property.: So a 
harmonious construction is necessary and 
this anomaly” calls for some solution. | 

8. “In ‘the case’ of Sita v. Harimalli ` ‘in, 
(1979), 1 Cal HN 467: (AIR 1979 Cal 273) 
(FB), it has” been stated that a statute 
should be construed so as to prevent mis- 
chief and to advance the remedy | according 
to the intention of. its ‘makers. It ‘will ap: 
pear from the Bench, case of, Prem ‘Singh 
v. Dulari “in (1973) | 77, ‘Cai ‘WN 535: (AIR 
1973 Cal 425) that the ‘Court will, not supply, 
add, alter ` ‘or ‘omit” any “word “in, a statute, 
wnlesė it wonld become a matter ‘of impel? 
ling fiécessity to’ make such ‘harmonious còn- 
straction as*-to Toads he At ee in 
operation. iiaa 

3. The inténtion of the’ Lesistating ` js that 
rent has to Be ,assessed’ regarding. both agri- 
cultural and ‘non-agricultural ‘property, vide 
Section 42 of the West Bengal Act (1 of 
1954). There is an. exception, as engrafted 
in the proviso to “that section. If the non- 
agricultural property ‘of ‘an intermediary is 


held rent-free ‘before the ‘date of the vesting! 


then it shall not be liable to be assessed to 
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“such assessment of rent under that, 
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rent according to the provisions of the West 
Bengal Estates Acquisition Act, 1953. So, 
in order to prevent mischief, a harmonious 
construction will have to..be made and 
there is no way out except to omit the” word 
“tenure” from that proviso with a.’ view to 
rendering the S. 42 effective in’ operation. 
The defence is that the Tent in question was 
assessed according to the provisions of the 
West Bengal Estates Acquisition Act, and 
the decisions of the Courts below’ are also 
to that effect. The disputed separate non- 
agricultural Property is being held by an 
intermediary. Hence, it must be held that 
Act re- 
garding a ‘non-agricultural property of an 
intermediary, as it was held rent-free ‘from 
before the date: of vesting, is illegal and 
without jurisdiction. - ; 


10. The matter does not rest. there be- 
cause the aforesaid proviso uses a. significant 
expression “subject to any law for -the time 
being in force for asséssment or reé-assess- 
ment of rent”. So this Act will have to be 
read along with: that of the West Bengal 
Non-agricultural Tenancy Act’ of 1949. Sec 
tions 29 of. this Non-agricultural’ Tenancy 
Act says ‘that where an order has been made 
under Sec, 27 of the Act for-estimate of fair 
and equitable rent regarding non-agricultural 
land and for -preparation ‘of a ‘settlement 
rent- roll, the State Government may make 
an order directing a Revenue Officer con- 
cerned -to — i 


(a) estimate ‘fair and’ equitable rent . of 


non-agricultural’ tenants of every class inac- ` 


cordance with the provisions | of this „Act. 


' The use ‘of the words “tenants of 
Pica class” in Cl (a) of S. 29-clearly indi- 
cates that the Revenue Officer can assess 
fair and equitable rent. regarding .a non- 
agricultural land of an intermediary even if 
it was held rent-free’ from before the date 
of vesting. Hence new assessment of | fair 
and equitable rent will have to be made ac- 
cording to S. 29 of the West Bengal Non- 
Agricultural Tenancy, “Act. The decisions of 
the Courts below are wrong. 


_12. The ‘appeal ” is ‘allowed. "The judgment 


and, decree appealed’ against be ` hereby set. 


aside. ‘The suit is decreed. It is hereby 
declared., that the assessment. of the rent in 
question is illegal and not binding -on the 


plaintiff. The defendant is permanently re-.: 


strained from realising. such rent from the 
plaintiff. But the State. Government will be 
at liberty -to assess - fair. and equitable rent 
regarding the disputed property in accord- 
ance with the provisions of Chap., VI of the 


r 
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West Bengal Naniagneul ure Tenancy Act, 
1949. 
13. The parties will bear their own cost 


throughout. 
Appeal allowed, 


AIR 1981 CALCUITA 259 
ANIL K. SEN AND B. C. 
CHAKRABARTI, JJ. 

Jogesh Chandra Bera and others, Peti- 
tioners v. Sri Iswar Braja Raj Jew Te 
Respondent. 

C. O. No. 3380 of 1980, DJ- 2841981. 

(A) Civil P.-C. (5 of 1908), O. 33; 
ee wea 
“person” in O. 33, R. 1 — Includes, juristic 
as well as natural. person — Deity, a juristic 
person -— Entitled to sue as pauper. AIR 
1938 Cal 745, held impliedly..; overruled in 
view of AIR 1958 SC 658 — (0. Hindu Law 


\ 


~~ Religious rar a. —. (i) Gene- 

ral Clauses Act (1897),. 8. 3 (42) — 

(ili) Words and Phrases — -“Person”). >- 
(Paras. 9, 18) 


B) Civil P. C, (5 of 1998), 0. 33, .R.:1 — 
Leave to sue:in forma pauperis .— Question 
whether suit as framed is competent and 
maintainable — Not an irrelevant considera- 
tion while deciding grant of leave — Ques- 
tion goes to the very root of matter —' Can- 
not be left to be conteeree: later. doring 
trial. - @aras 15, 16) 


(C) Hindu Law — ‘Religious : : endowment 

— Deity — Suits in the name of — Suit 
against shebait by a person ‘as next friend 
` of deity — Person not ‘so ` appointed ` by 
Court — Suit not maintainable — Question 
of grant of leave to sue as -pauper — Does 
not arise. (Case law discussed). | (Civil 
P. C. (1908), O. 33, R. 1). ` (Para 17) 
Cases Referred: Chronological . 
AIR 1974 SC 818: (1974) 1 SCC 424 11 


AIR 1972 All 287 8 
AIR 1968 Orissa 213 - ` . 8 
AIR 1967 SC 436 ; . 14 
AIR 1962 SC 941: 1962 All LI 634 16 


AIR 1961 Pat 15 8 
AIR 1960 Cal 741. 13 
AIR 1960 Punj 73 ` “8 
AIR 1959 All 540: 1959 All LI 398 (ŒB) 8 


AIR 1958 SC 658 10, 11 
AIR 1955 Cal 624 = © B 
AIR 1951 Hyd 124 8 
AIR 1942 Cal 99 ` E 13 
AIR 1938 -Cal 745 a 6 
AIR 1937 Mad 549 (FB) 8 
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Braja Raj Jew: Thakuy 

AIR 1931 Cal 555 e: eB 
AIR 1930 Rang 259° -` 6 
-AIR 1930 Rang 272 -> . 6 


AIR’ 1925 PC 139 : 52 Ind App 245: 23 All 
e EJ- 537 0n e7. 43, 14 
AIR 1918 Mad 362 _ 6, 7; 8, 10, 1 
- S. P. Roy Chowdhury ‘ with Probhat 
Kumar Samanta, for Petitioners; K. K. Patta, 
for Respondent. 
. B. C. CHAKRABARTI, J. :— This ‘is a 
revision application at ike instance of some 
of the defendants in’ a proceeding arising 


-out of an application for leave to sue as 


indigent person being Judicial Misc. Case 
No. 31/77 of the 1st ‘Court of ‘the Additional 
Subordinate: Judge at ` Midnapore. ‘The 
leave prayed for was granted by the impugn- 
ed order dated July 5, 1980. > 

' 2. The applicant for ‘the letve was Sri 
Braja Raj Jew Thakur represented by the 
next friend Smt, Mokshoda Adhikari. 'Ft is 
‘stated in the- application “that the landed 
‘property described in’ ‘the plaint schedule 
wére the subject-matter of an Arpannama 
executed by’ late Jagannath Adhikary | on 
August 18, 1975., In term§ of the. Arpannama 
Haripada Adhikary son of Jagannath Adhi- 
kary is ‘the shebait of the deity. The ` pro- 
perties in ka and kha schedules are debuttar 
properties and not subject to alienation, It 
is alleged in the plaint accompanying the 
application for leave to sue as an indigent 
person’ that Haripada who figures as defen- 
dant No. 13 in the suit has been mismanag- 
ing the debuttar estate. and ‘has alienated 
the properties by different documents’ in 
favour of defendants 1 to 12, misappropriat- 
ing the consideration acquired by such 
alienations. It is further alleged that Hari- 
pada has thereby dispossessed the deity 
from the properties: Mokshoda Adhikary 
figuring as thé next friend of the deity hap- 
pens to be the wife of Haripada. It- is al- 
leged ‘that sħė having protested ‘against such 
conduct. of her husband, she was driven out 
of the house. It is prayed in -the -plaint 
that the transfers effected by "defendant 
No. 13 in favour of defendants 1.to 12 be 
declared fraudulent, collusive and inopera- 
tive and not binding.on the deity. There is 
also.a prayer. for recovery of possession. 
In the.-application for ‘leave it is stated thal 
besides the properties described in Sch. Ga 
which comprises the temple, the deity pos- 
sesses only some movables worth Rs.. 16/-. ~ 
As such it was prayed that leave may be 
granted to sue as an. indigent person: 

‘3. The application- was opposed - before 
the learned -Subordinate Judge. He found 
that the requisite conditions of Order 33 
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have been fulfilled. and as such the applicant 
was entitled to the leave prayed for. The 
contention that the suit was mala fide and 
does not reveal any cause of action and that 
too at the instance of the wife of the pre- 
sent shebait were not gone into because the 
learned Subordinate Judge felt that these 
matter are not relevant for consideration in 
an application under O. 33, R. 5 of the 
~Gede_of Civil Procedure and that they 
should be-left-open for consideration at the 
trial stage. Being aggrieved, some of the 


defendants have preferred the present- appli- 


cation. 


4. The application has been heard on 
contest upon notice to the opposite parties. 

5. Mr, S. P. Roy Chowdhury appearing in 
support of the petitioners urged two points 
while challenging the order impugned. First- 
ly it was contended that the deity is not a 
‘person’ within the meaning of Order 33 of 
the Code. The next point urged was that 
the suit could be brought by ‘the shebait 
himself or a prospective shebait or by a 
next friend appointed by the Court to repre- 
sent the deity. Since Mokshoda was not so 
appointed, it was contended that the pro- 
posed plaint is misconceived and not main- 
tainable and leave should not in the circum- 
stances have been granted to the prejudice 
of the deity. 

6. In support of the first contention that 
the deity is not a ‘person’ reliance was plac- 
ed on a decision in the case of Bharat 
Abhyudoy Cotton Mills v. Kameswar Singh, 
AIR 1938 Cal 745.. In this case the leave 
was prayed for by a company. It was held 
that the word ‘person’ does not include a 
limited company and it is not possible for 
and competent to such a company to sue as 
a pauper or to prefer an appeal as a pauper 
under O. 44, R. 1 of the Code. It was held 
that an isolated reference to the word ‘per- 
son’ may include a company or an artificial 
person as defined in Cl. (39} (or 42?) of 
Section 3 of the General Clauses Act, - but 
in deciding the question of pauperism the 
entire scheme of the order has to be looked 
into, keeping in view the setting in which 
the word is placed, the circumstances in 
which it is used and above all the context 
in which it stands. Rule 1 as it stood prior 
to the amendment of the Civil Procedure 
Code referred to wearing apparel of the per- 
son and Rule 3 required presentation of the 
application in person. It was held that these 
acts the company is incapable of fulfilling 
for a company can neither require wearing 
apparels nor can it present an application 
except through an authorised agent and that 
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too when personal appearance is exempted. 
Consequently it was held that the expression 
‘person’ does. not have the extended mean- 
ing so as to include a limited company. In 
arriving at this conclusion reliance was 
placed in the case of S. M. Mitra v. Cor- 
poration of the Royal Exchange Assurance, 
AIR 1930 Rang 259 while a contrary view 
expressed in Perumal v. T. J. D. Sankanidhi, 
AIR 1918 Mad 362 was dissented from. It 
may be mentioned here that in another case 
of the Rangoon High Court (D. K. Cassim 
v. Abdul Rahman, AIR 1930 Rang 272) it 


“was held that a firm is a person within the 


meaning of ©. 33 and an insolvent firm may 
be granted leave to appeal as a pauper. 


7. In Perumal’s case (AIR 1918 Mad 362) 
the question was whether a company which 
has gone into liquidation and a Receiver has 
been appointed, the Liquidator could sue as 
a pauper. In that case also the require- 
ments of R. 1 and R. 3 of Order 33: were 
considered. In explaining the explanation to 
Rule 1 it was observed that the requirement 
that the applicant should not be- entitled to 
property more than Rs. 100/- ‘other than 
his necessary wearing apparel’ simply allows 
deduction of the value of wearing apparel 
and can only mean that if the applicant has 
any wearing apparel he can deduct its value. 
It could- not be construed to mean, it was 
further observed that only such person who 
in law can possess wearing apparel can sue 
as pauper. As regards R. 3 requiring perso- 
nal presentation of the application it was 
held that where the law-in consequences of 
personal appearance in Courts being impos- 
sible either by reason of the party being a 
company or an infant or a lunatic allows 
appearance by somebody else, appearance 
by such person would be sufficient. In this 
context analogy was drawn to the provisions 
of O. 32 relating to minors or persons of 
unsound mind which authorise appearance 
by a next friend. In’ the case of companies, 
the Act itself prescribes the mode of repre- 
sentation and therefore the Liquidator can 
fulfil all the obligations required of a pau- 
per petitioner under O. 33, R. 3. Rule 3 
does not cover cases in which from the very 
nature of the case physical appearance is 
impossible or where the law owing to any 
disability directs that all acts required by 
the Court should be performed by the next 
friend. 

8. The view taken in Perumal’s case 
(AIR 1918 Mad 362) was later approved by 
a Full Bench decision of the Madras High 
Court in the case of Swaminathan v. Official 
Receiver, AIR 1937 Mad 549 which held 
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that the word ‘person’ JH“ 0.33 includes “a 
natural as also ‘a’ juristic person. ~“The-same - 
view was taken in the case of Syed Ali V: 
Deccan Commercial ‘Bank, AIR 1951. Hyd 
124; Gurdwara Sahib Kothi Begowal -v. 
Harnam Singh, AIR 1960 Punj 73; “East 
India Coal Company Limited v. East Indian 
Coal Company Limited Workers Union, 
AIR 1961 Pat 15; Kundan Sugar Mills v. 
Indian Sugar Syndicate, AIR 1959 All 540 
(FB); Moorti Sri Behariji v. Premdas, AIR 
1972 All 287; Gobardhan Das v. Raghu- 
nandan Das; AIR 1968 Orissa 213.- These 
last two cases relate directly to the question 
whether a deity can sue as a pauper and it 
was held that it can on the same reasoning 
on which a limited company. can sue as 
such. In these cases the plaintiff was the 
deity and not the shebait or next friend 
through whom the deity sought permission 
to sue as pauper. In the case before . us 
also the deity is the plaintiff and. not 
Mokshoda. 

9. The general trend of. view taken by 

most of the other High Courts is- that. a 
deity as a juristic person is capable of suing 

a pauper. 

10. Under the amended Civil Procedure 
Code the reference to necessary wearing 
apparels in the explanation to Rule 1 has 
been deleted. Therefore, one of the two 
reasonings on which the Calcutta view is 
based no longer subsists. The other require- 
ment is as provided in R,.3 which speaks: of 
presentation. of the application by the- appli- 
cant in person, That provision however still 
holds good. The principles of interpretation 
of this rule as enunciated in Perumal’s case 
`- (AIR 1918 Mad 362) however came to be 
considered by the Supreme -Court in. the 
case of N. E. L. and P. Company Ltd. `v. 
K. Shreepathi Rao, AIR 1958 SC 658 and 
the view taken by the Madras High Court 
was approved. Therefore, it seems that the 
Calcutta view was impliedly overruled and 
the law may now be taken to be well-settled 
that the word ‘person’ in O. 33, R. 1 in- 
cludes a juristic as well as a natural person. 
There can be no controversy that a deity is 
a juristic: person. 


11. Mr. Roy Chowdhury, however, con- 
tended that the case before the Supreme 
Court was not a case directly on the point 
and as such the general observation made 
therein can be of no avail. In this connec- 
tion reference was made to the case of Raval 
& Co. v. K. G. Ramachandan, (1974) 1 
SCC 424:(AIR 1974 SC 818). It is stated 
“an this decision that “any general observa- 
tion cannot apply in interpreting the provi- 
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sion of an Act unless this Court has applied 
jts-mind -to and analysed the provisions of 
that. . particular Act”; “We are ‘however unable 
to accëpt=the. c contention of Mr. Roy Chow- 
dhury in this- “regard, The observations 
made by’ the Supreme Court in— AIR 1958 
SC. 658 is not such-a general observation -as_ 
has beem contended by Mr. Roy Chowdhury. 
Al hough in that case interpretation of the 
provisions of O. 33 was not directly involv- 
ed but a principle of interpretation was laid 
down and in doing so the principle enun- 
ciated in Perumal’s case (AIR 1918 Mad 362) 
in particular was approved. 

12. In interpreting a statute the principle 
has to be borne in mind that the legislature 
is not capricious but that when it confers a 
right, it should be presumed that the right 
is conferred not only on a few persons but 
to all persons entitled to the right. The 
right to sue in forma pauperis is a privilege 
given to a litigant provided certain condi- 
tions. are fulfilled and hence every litigant 
fulfilling those conditions is entitled to the 
benefit of those privileges. In the instant 
‘case following .the principle of interpretation 
laid down in Perumal’s case and approved 
by. the Supreme Court we are of the view 
that a juristic person is entitled to the privi- 
lege of suing as an indigent person within 
the meaning of Order 33, Rule, 1. The first 
contention urged by Mr. Roy Chowdhury, 
therefore, fails. 


v 13. In the next- place Mr. Roy Chow- 
dhury contended that it is not open to any- 
body to institute a suit in the name of the 
deity as next friend of the deity unless he 
has been: so appointed by the Court. The 
idea of having a guardian appointed by the 
Court to represent the deity seems to have 
originated from the view taken by the Judi- 
cial Committee in the case of Pramathanath 
„Mallick v. Pradyumna Mallick, 52 Ind App 
245: (AIR 1925 PC 139) The point also 
came up for consideration ..before Lord 
Williams, J. in-the case of Sarat Chandra v. 
Dwarkanath, AIR 1931 Cal 555. It. was 
held that in the case of a private religious 
trust, with regard to the management of . 
which the public cannot intervene and it 
cannot be expected that the shebait will 
bring a suit against himself it is necessary 
and desirable that the idol should appear in 
the suit by a disinterested next friend . ap- 
pointed by the Court, and the Court in fact 
appointed one of the parties as. next friend. 
This principle was substantially. accepted as 


correct in the case of Tarit.Bhusan v. Sri- 


dbar Saligram, AIR 1942 Cal 99, where Mr. 
Justice Paul. observed that no. person .other 
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than the shebait can legally and effectively 
represent the deity unless. he has been spe- 
cially appointed by the Court: In a. -iater ~ 
Bench decision of this Court_in“the case of 
Sushma Roy y. Atul Krishna, AIR 1955 Cal 
624, it was -held that ordinarily the interest 
ef the deity requires that nobody other than 
:a shebait' be allowed to institute a suit in 
‘the name of the deity’ without the previous 
order of ‘the Court appointing him to -repre- 
sent the-deity. A similar:view was express- 
-zed in the case of Sri _swat- v. Gopinath, 
‘AIR 1960 Cal 741. >` ue ee 
14. Finally the Supreme’ Gd “in the 
case of Ramaraghava’ ‘Reddy v: Sishu 
Reddy, AIR 1967 SC 436, -held that the 
“possession. and management of endowed 
‘property with the right to sue in respect 
thereof, are in the normal course vested in 
` the shebait but where the shebait himself is 
-a-guilty party- against whom the deity needs 
Telief, it is open. to the-:worshippers or. other 
persons interested in. the religious endowment 
‘to file suits for the protection -of trust 'pro- 
‘perties. it was further observed that :in a 


case’ where thé shebait has. denied- the- right’ 


-of the deity to‘the dedicated “property it-is 
‘obviously desirable that -~ the: deity should 
file the suit - through a. ‘disinterested next 
friend nominated by the Court. In coming 
to this conclusion reliance was- placed - in 
‘the case of Promotho Nath v.. Peeves 
(AIR 1925 PC 139) (supra). e 


15. In the instant case bėfore us the suit 
has been instituted by -the deity through 
Mokshoda Adhikari whois the wife of the 
_Shebait, making allegations of unlawful 
alienation “by the shebait ‘to the préjudice’- -of 
“the interést of the deity and to.fhe advan- 
‘tage of himself : personally. Such allegation 
„has been made obviously to avoid the aliena- 
‘tions and it: is alleged by Mr.” Roy ” Chow- 
“dhury that this, is a collusive action brought 
by the’ ‘wife in collaboration- with her hus- 
band with whom she ‘is living together in‘ the 
same house''aid whose interest is not shown 
to be adverse to’ the shebait. The question 
‘of collusion’ however is a matter of evidence 
‘and ought to be left to be considered at the 
‘proper stage. “But the’ point that immediate- 
ly arises for consideration is ‘whether the 
suit as framed is competent and- maintain- 
able.. If, on the face of it,-it is found ‘that 
the suit-as proposed ‘is not compétent at the 
instance of Mokshoda posing as a - next 
friend but not ‘being so appointed by the 
Court it seems to us that this is a matter 
which may be properly considered at this 
stage and not left to be considered later 
during the tria. It would not be proper, as 


Jogesh Chandra v. Sri Iswar Braja Raj Jew Thakur. 


. sue as an indigent person. 


~ 
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-has been held ‘by the learned Subordinate 
Judge that the question whether the deity 
has been Properly represented “may be con- 
veniently' gone into at the time of filing of 
the suit. Obviously, what he means is that 
‘at the stage of considering whether the: ap- 
plication for leave to sue as an indigent per- 
son ‘should or should not be granted anys is 
an irrelevant consideration. 


16. We are however ~ unable to accept 
this view. This is a question which goes to 
the very root of the matter. Take for in- 
stance the case of a. minor without not be- 
ing represented properly asking: for leave to 
He cannot obvi- 
ously do so nor can’ the question of bis Te- 
presentation be left for consideration’ at 
trial stage. The quèstion should’ be consides. 
ed at the moment’ the suit commences, ` In 
the case of Bijoy Pratap v, Dukhaharan, 
AIR 1962 SC 941 a question: arose whether 
in an ‘application for ‘leave to sue in” forma 
pauperis, another person could be joined as 
a co-plaintiff. under the provisions of O. 1, 


_Rule‘10of the C. P. C: The Supremë Court 


‘observed ‘that the application ‘to sue in 
forma pauperis is but a method prescribed 
by thé Code for institution: of a suit by a 
pauper without payment of court-fees and — 


‘that thé suit commences’ from the moment 


an application for leave to-sue as* pauper is 
presented and O. 1, R. 10, C.:P. C. would 
be as much applicable in such’ a suit asina 
suit “where: -court-fees have been. duly paid. 
Therefore the consideration of the question 
as raised in the present.case touching the 
point-as to the competence of the person 
instituting - ‘the suit may: rightly be considered 


-in appropriate cases ‘even' at the stage of ~ 


Order 33 and need not be ‘deferred till after 


the application ‘is > disposed - of, winless of 


course, it involves ‘complicated ‘and cofitro- 
yersial questions of fact and law. In the 
instant case there is no such question, 


17. ‘Since we have found upon a consid- 
‘eration of the authorities cited hereinbefore 
that a suit in the name of the deity unless 
brought by the shebait himself or a prospec- 
tive shebait must be so instituted through a 
next friend appointed in that behalf by the 
Court, the suit as instituted by Mokshoda 
without obtaining such leave is incompetent. 
Consequently the question of granting leave 
in such a ‘suit cannot arise until Mokshoda 
obtains the leave of the Court to institute 
the action. The second point urged by Mr. 
Roy Chowdhury therefore succeeds. ` 


-18. The revisional” aeplication accordingly 
is allowed, Subject to the observations 
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made’ hereinbefore fhe impugned -. order. is 
set aside. There will.be no order: for costa. 

19. Let the order’ be communicated | ‘to 
the Court below forthwith, 7 


- ANIL K. SEN, .:— I agree. is 

, “Revision allowed. 
AIR 1981 CALCUTTA 263 f 
B. N. MAITRA, J. ae : 
Mrs. Chintamoni Debi, Petitioner |v. 
Upendranath : ‘Das and another, Respondents. 

“C. R. No. 242 of 1980, D/-- 20-4-1981. 
VA) ‘Succession Act rey of 1925), S. 383 (ce) 
— Revocation of succession certificate — 
Hindu widow succeeding to husband’s _pro- 
perty Succession governed by Hindu 
Women’s Right to ‘Property Act (1937), S. F 
— Widow not entitled to claim. “agricultural 
land — Land vested in the State under Sec- 
tion 5 of the West Bengal Estates Acquisi- 
tion Act (i of 1954) Compensation roll. 
prepared Step-sons of widow obtaining 
succession certificate — -Widow applying for 





share in compensation and revocation of 


succession’ certificate-— ‘Right of widow not. 
enlarged after determination of compensa- 


tion — Succession - certificate - could -not be: 


revoked — Non- comprants with provisions 
of S: 383 (9 : Held, immaterial. - Case 
law referred. (® Hindu ‘Women’s Right to 
Property Act (1937), S. 3; (ii): W. B. Estates 
Aeqelettton Aet AE at, D3085. g ' 
` (Paras 7, 8) 
(B) Succession Act (39 of 1925), . Sec: 
tion 383 (c) — Revocation of succession certi- 


ficate — Order refusing revocation. — Ap-' 


peal against it does not He — Revision held 
maintainable. -AIR 1957 Cal 687, Rel. on; 
(iem) ILR A Bat ae Not foll. ~ ai 
: (Para 3d 
Cases 
AIR 1979 Delhi 240 
AIR 1970 SC+1880::1970 All LJ 903 
AIR 1970 Cal; 462.3.. i 
AIR 1964 Pat pees 
AIR “1957: Cal “687” e Utas BT 
AIR 1945 FC 1 TR or 
AIR 1944 Cal 421: 48- Cal WN 759 ia 
AIR 1941 FC 72:45 Cal WN 8i - 
‘AIR 1937. Cal 423:41 Cal WN’ 985. 
(1895) ILR 19 Bom 821; PN 


B. C. Roy and Nis sanie Parmak for- Peti- 


“z 


T 
A E 


tioner; K. K. Moitra, and S. Se: Futon 
Respondents, — . -2 
-ORDER :— The petitioner instituted © -a@. 


partition suit in the Court of the Subordi- 
BY/FY/C574/81/MNT/SSG 0 sat 


Chintamoni Debi v. Uperidranath: Das 


-in all the properties left 


‘ing to revoke a certificate. 


Referred : Chronological Paras 


. tioner, 


_șTaiyati interest vested. in the. State: . 


_ tural ‘property. 
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nate Judge'at Jalpaiguri, for partition re». 
garding allthe properties left by her deceas-. 
ed husband, Mahendra: Nath Das. This 
suit was decreed in a- preliminary’ form. It- 
was held that:she would get a widow’s share 
by her husband 
barring fhe agricultural lands. An appeal 


- was taken to the High Court and that deci- 
- gion affirmed. Then a compensation . roll 


was prepared according to the provisions of 
West Bengal Act (1 of 1954) regarding the 
agricultural property aswell and compensa- 
tion monéy assessed. Two sons of Mahendra- 
Nath, who are opposite parties in this revi- 
sional application, made an application. for 
a succession certificate to get such ` money. 
The prayer was allowed. ‘Later’ they applied 
for an extended succession certificate. Then 
the present petition was put in by the widow 
for revocation of the succession certificate, 
Her pleawas that fraud had been practised 
by her stép-sons because: they had suppress- 
ed the fact that she .also. was Mahendra 
Nath’s widow. Hence, due to material sup-- 
pression of fact, envisaged by the provisions 
of Cl (c) of Sec. 383 of the-Indian Succes- 
sion Act, the succession certificate was liable: 
to be revoked. —— — . 

2... The learned Judge ne the 
objection: filed and rejected her application. 
Hence . this revisional application. 

3.: It‘ has. been stated on. behalf of. the 
opposite parties that‘in view of the decision 


’ of-Manchharam v: Kalidas in (1895) ILRI 


19°Bom 821 at p- 825, only an appeal lies 
and not. a’ revision, against the order refus- 
This argument 
cannot be accepted... In the Bench “case of 
Mulukh `v. Raj Narain, reported in “AIR 
1957 Cal 687, it has been stated that no ap- 
peal lies against the: order cae? to Te- 
voke a succession certificate. 

4.. The learned Advocate” appearing on! 
behalf of the widow has contended that on 


_ the 12th June, 1956, Mahendra ` Nath Das 


breathed his last leavitig his “widow, peti- 
and- two -sons, opposite parties. ` 
Though the* compensation ‘rofl . was. subse- 
quently prepared, the.. agricultural © property 
in question'vested inthe. State free from. 
all - encumbrances with effect from 14th 
April;:-1955:.°: On. the . 10th. April, 1956,. 
Refer-- 
ence has been made to the case.of Budhan 
amen v. Babi Bux'in AIR 1970 .SC.: 1880 
to show that the vesting -of | the estates in 
the State.is absoluté and free from“ all en- - 
cumbrarices. ‘After the. ‘compensation roll: 
was prepared, it was no longer an‘: agricul- - 
‘Its original character; ceased’ 
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to. exist and instead of the agricultural pro- 
perty, only the compensation money stood 
‘in the office of the Collector at Jalpaiguri. 
Consequently, the widow is entitled to 4rd 
share in such compensation money. The 
cases in AIR 1979 Delhi 240 and AIR 1964 
‘Pat 272 have been referred to. Reference 
made by the learned Munsif to the provisions 
of sub-section (2) of S. 73 of the Transfer 
of Property Act is not germane for deter- 
mination of the present. controversy. The 
case of Tulshi v, Bibhuti Bhusan in (1937) 
41 Cal WN 985:(AIR 1937 Cal 423} has 
been cited tb show that a succession certifi- 
cate can be granted regarding. money due 
on a life insurance policy under which the 
money is payable to the assured and- the 
money due on the policy remains part of 
the estate of the assured. The learned Judge 
fell into an error in turning down her prayer 
because admittedly, there was suppression of 
the fact that she also was an heir of her 
deceased husband, Mahendra Nath Das. In 
view of non-compliance with the provisions 
of S. 383 (c) of the Indian Succession Act, 
the succession certificate is liable to be re- 
voked. 


5. The learned Kak appearing on 
behalf of- the’ opposite. parties has stated 
that even when Mahendia Nath expired, the 
agricultural property was in existence be- 
cause. the compensation roll was prepared 
‘long after his death. By no stretch of ima- 
gination, the widow can get a share in the 
compensation money. Reference has been 
made to the case of Commr. of Wealth-tax 
y. U. C. Mahatab in AIR.1970 Cal 462 at 
pages 472 and “473. It has been urged that 
this ‘decision | clearly shows that -where the 
agricultural land! was expressly excluded 
from the provisions of wealth-tax under the 
Wealth-tax Act, the Revenue Officer cannot 
levy ‘tax oh the same after conversion of the 
exempted agricultural land by saying that 
after such conversion it was merely a right 
to compensation independently of the agri- 
cultural land. 


6. The questions for determination are 
whether after the preparation of the com- 
pensation roll, the widow could claim a 
share therein and if her alleged right has 
been enlarged after the agricultural property 
was converted into money. 


7, In the case reported.in AIR 1945 FC 

1, the law has been laid. down regarding. 

such widow’s rights. In the subsequent deci- 
sions, reported in (1941) 45 Cal WN 81: 

. (AIR 1941 FC 72) and. (1944) 48 ` Cal WN 
759:at p. 763: (AIR 1944 Cal 421. at. pp- 423, 


-Mayarani, Dutta v. Bhupal Banerjee 


be improved or enlarged after 


ALR, 


424), it has been. stated that the term “agri 
cultural land”. does not include any itera 
in: agricultural land. Mahendra died before 
Hindu Succession Act came into force and 
so the case is governed by the provisions of 
Hindu Women’s Right to Property Act. If 
there were no vesting of the property in the 
State of West Bengal, she could not lay her 
hands on that property. Her right will not 
the assess- 
ment of compensation for the self-same pro-! 
perty. It is immaterial whether the agricul- 
tural property was converted into another 
kind of property, which -was compensation, 
money. But since according to law she; 
could not claim any interest in her husband’s 
agricultural property, she cannot claim a! 
better position. and touch any portion of: 
the compensation roll, which had its origin! 
in an agricultural property. Such compen- 
sation money is merely a substitution- of 
that agricultural property. - The arguments] 
advanced for the petitioner cannot be sus- 
tained. 


8. The learned Judge has rightly referred 
to the provisions of sub-section (2) of S. 73 
of the Transfer of Property Act in this re- 
spect. If the provisions of that sub-section 
are also considered, the position will not be 
different. When an agricultural property is 
acquired under the provisions of any other 
Act or under those of the Central Act (1 of 
1894), the position will remain the same. 
Since her right has not been enlarged, the 
succession certificate will not be revoked 
though her step-sons have committed fraud 
by not complying with the provision of 
tion 383 (c) of the Indian Succession Act. 





9. The. rule- is, therefore, discharged 
without any order as to costs, 


Revision dismissed. 


-AIR 1981 CALCUTTA 264 
B. N. MAITRA, J. 
Sm. Mayarani Dutta, Petitioner v. Bhupal 
Banerjee, Opposite Party. . 
C. R. No. 3125 ‘of 1976, Dj- ` 7-4-1981. f 
_ Civil P. C, (5 of 1988); O. 39, R. 1, O. 43, 
R. 1 and Section 115 — Order granting or 
rejecting temporary injunction is final order 
— Appeal ies and not revision — Revision 


‘allowed to be converted into appeal. (1969) 73 


Cal WN 228, held not good law in -view of 
AIR 1951 Cal 446; AIR 1943 Cal 177, Fol. 


. (Para 4 
BY IFYICoI81/VVO DVT ree ep 
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Cases Referred: Chronological’. Paras 
AIR 1975 Mad 3 tae “3 
(1969) 73 Cal WN 228 - ts 3, 4 
AIR 1951 Cal 446 2, 4 


AIR 1943.Cal 177 i wes 5 

Syamaprosanna Roy Chowdhury, for Peti- 
tioner; Bidyut Kumar Banerjee, for Opposite 
Party. 

ORDER :— The plaintiff is ths petitioner. 
She filed the present suit and asked for a 
temporary injunction to restrain the defen- 
dant-opposite party from making any con- 
struction on the disputed land or construct- 
ing any soak pit and changing the nature of 
the disputed land. The prayer was refused. 
Against that order, Misc, Appeal No. 151 of 
1976 was filed in the Court of the District 
Judge, Burdwan. In that Court also an ap- 
plication was filed to issue an order of tem- 
porary injunction to restrain the respondent 
from constructing any soak pit or making 
any construction or from changing the nature 
of the disputed land. No ad interim order 
was granted. Against that order the present 
revisional application has been filed. 


2. A preliminary objection has been raised 
on the basis of the well-known decision of 
Saraju Prosad v. Ganga Prosad in AIR 1951 
Cal 446. The Bench of our Court has stated 
that where a prayer for temporary injunction 
is made, each order thereon is a final -one 
and consequently an appeal lies. 


3. The learned Advocate appearing on 
behalf of the petitioner has referred to the 
case of Kalahasti v. P. Munuswamy in AIR 
1975 Mad 3 at p. 5 to show that in view df 
the provisions of Section 104 (2) of the Code 
of Civil Procedure read with the provisions 
of Order 43, Rule 1 of the Code, -the right 
of an appeal enumerated in Order 43, Rule 1 
is subject to the stipulation contained in Sec- 
tion 104 (2). Consequently, a revision and 
not an appeal lies. To support that conten- 
tion reference has also been made to the case 
of S. R. Chatterjee y. Hindusthan Steel Ltd. 
in (1969) 73 Cal WN 228 to show that an 
interim injunction granted by the lower ap- 
‘pellate Court is an order passed in appeal and 
therefore is not appealable under Section 104 
(2) .of the Code of Civil Procedure., 


` 4. The petitioner’s contention cannot be 
accepted. The learned Advocate appearing 
on his behalf tried to distinguish the afore- 
said Bench decision of our -Court in Saraju 
Prosad v. Gahga Prosad (AIR 1951 Cal 446) 
(supra), which is still holding the field in this 
Įrespect. A single Bench decision of S. R. 
Chatterjee v. Hindusthan Steel Ltd., ((1969) 


73 Cal WN 228) (supra) to the-contrary can- -> «uy 
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not prevail over the Bench decision of our 
‘Court. If the prayer is made either before 


the trial Court or before the appellate Court! 
for an order of temporary injunction and if 
‘the prayer’ is refused, surely that is a final 
order and the order is appealable and not 
revisable. The learned Advocate appearing 
on behalf of the petitioner tried to emphasize 
the fact that no original petition for tem- 
porary injunction was made by the petitioner- 
appellant before the District Judge, Burdwan. 
This contention cannot ‘be accepted because 
it was submitted without going through the 
records. Before the trial Court an order for 
temporary injunction was asked for and the 
same was turned down. An appeal was pre- 
ferred. In that Court an original application 
supported by an affidavit was put in and a 
prayer for temporary injunction made. That 
prayer too was refused. So, in view of the 
aforesaid Bench decision, the order is appeal- 
able and not revisable. 


5. A question arises whether the revi- 
sional application should stand rejected on 
that ground alone. It will not be proper to 
do so because of the Bench decision of 
Madhu Mian y. Rajaram Baroi. reported in 
AIR 1943 Cal 177 decided by B. K. Mukher- 
jea and Pal, JJ. It has been stated in that 
case that where revisional application is 
found incompetent because the order is ap- 
pealable, the applicant may be allowed to 
convert his revisional application into a 
Memorandum of Appeal when the requisite. 
court-fees have been paid. Such prayer for 
conversion has been made in the alternative 
for the petitioner. It is, therefore, held that 
the present revisional application may be 
treated as a Memorandum of Appeal and 
this may be registered as an appeal from an 
appealable order. If the proper court-fees 
are paid, the matter may be placed before 
the appropriate Court for admission. 


6. The petitioner’s alternative prayer for 
conversion is disposed of accordingly. The 
petitioner will pay costs of this hearing, 
which is being assessed at 3 gold mohurs. 


Order accordingly. 


4% 
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AIR -1981 CALCUTTA 266 
B. N. MAITRA, J. 

Balaram Pramanik and others; Petitioners 
_v. Arbinda Pramanik and others, Opposite 
Parties. 

C. R. No. 3893 of 1968, D/- 7-4-1981. 


(A) Transfer of Property Act (4 of 1882), 
8. 44-— Co-sharer — Claim fer compensa- 
tion — Some co-sharers in exclusive posses- 
sion of joint lands — Rights of claim for 
compensation by other co-sharers not in pos: 
session — It cannot be entertained. 


' Where some co-sharer is in exclusive pos- 
_ Session of the joint property, claim for com- 
pensation by the other’ co-sharer, who is not 
in possession, cannot be entertained unless 
the property is actually partitioned by metes 
and bounds. Theexclusive possession of one 
co-sharer would be sufficient to enable him 
to get compensation from the “other co- 
sharer. A co-sharer in exclusive possession 
can maintain the same and recover posses- 
sion from the other ‘co- sharer if’ the latter 
forcibly appropriates the profits- thereof. 
(1890) 17 Ind App 110 (PC); AIR’ 1924 PC 
144; (1958) 62 Cal WN 816, Rel. on, i 
{Pàras 4 and 6) 


® Provincial Small Cause Courts Act 
o of 1887), Sch. 2, Article 4 — Suit for com- 
pensation by co-sharers filed, as, money suit — 
Title to . property cannot. be determined in 
such- suit in view of Art 4 —. However, 
Munsif would have jurisdiction fo try. the 
guit which was a money suit and not a Small 


Cause Court suit. : (Paras.4 and 5) 
Cases Referred : ' Chronological > Paras 
(1958) 62 Cal WN 816 = % ¢ 6 
AIR 1924 PC 144 f w : 6 
(1890) 17 Ind App 110 (PC) Á 6 


Swadesh, Bhusan Bhunia, for Petitioners. 


ORDER :— The ‘plaintiffs instituted the 
suit for recovery of damages. The allegation 
is that the property of the Schedule Ka“ to 
the plaint was ‘purchased by them from ‘one 
Aswini Das: The property of the Sche- 
dule Kha belonged to the plaintiffs and -to 
his brother, Apurba. Long ago an amicable 
partition’ waé effected amongst them and 
thereby Apurba possessed Plots Nos. 391 and 
407, whereas the plaintiffs possessed Plots 
Nos. 392 and 408. Apurba died in 1345 B.S. 
leaving his widow Bhadreswari. She sold 
Plots Nos, 391 and 407 to the plaintiffs by a 
registered kobala dated 21st December, 1941, 
the purchase being made by the plaintiffs in 
the benami of defendant No. 6 and in the 
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name of’ Prafulla’s son. The latter died un- 
married. The plaintiffs were in possession of 
all those 4 plots. On. the 8th Agrahayan, 
1371 B. S., the defendants forcibly harvested 
paddy grown on those lands by the plaintiffs, 
The suit is for. recovery of Rs. eal as 
damages. = 


2. The~defendants filed a written state- 
ment alleging inter alia that there was no 
Partition between Tarak (deceased plaintiff) 
and Apurba. All the 4 “plots of the Sche- 
dule Kha were in the possession of Apurba. 
After Apurba’s death,. his sons inherited the 
properties of the Schedule Kha. Bhadreswari 
was not Apurba’s wife because one Sarada 
was his wife. . ; 

3. The leathed. Munsit sees the plain- 
tiffs’ version in -part and decreed the suit for 
Rs. 86.75 p. : An appeal was preferred. The ` 
learned District Judge modified that decree 
and allowed Rs. 62.50 p. as damages for 
paddy and straw removed from the disputed 
plots Nos. 391 and’ 407 with proportionate 
costs. “Hence this revisidnal application. 


4. The learned Advocate appearing on be- 
half of the’ defendants-petitioners has con- 
tended that even according to the findings of 
fhe learned District -Judge, théy -are co- 
sharers regarding disputed plots Nos. 391 and 
407.- There is no case’ that those plots were 
allotted to Apurba by’ any partition or by 
any amicable arrangement. Since, the learn- 
ed District Judge says that the petitioner are 
co-sharers, no compensation can be asked 
for, from them unless the property is actually 
partitioned by metes.and bounds. Moreover, 
in view of the Item 4 of the Small Cause 
Courts Act, the present question of title can- 
not be determined in the present. suit.. - 

5. The question of jurisdiction was not 
Taised in the Courts below. Moreover, a 


money suit was filed and not a Small Cause 


Court suit. Hence no question of: want: of 
jurisdiction of ‘the learned Munsif to: ‘try the 
money suit can arise. ` 


6. Then-about the merits, “Law in this 
Tespect is well-settled . after the decision of 
Robert Watson v. Ram Chand. Dutta in 
(1890) 17 ‘Ind App: 110 (PC) and Midnapore 
Zemindary Company v. Naresh Narayan in 
51 Ind App 293°: (AIR -1924 PC 144). 
Following those“ decisions in the case of 
Renupada v. Oramba in (1958) 62- Cal WN 
816 at p. 818 Renupada Mukherjee, J., has 
stated that where some co-sharer is in ex- 
clusive possession of the joint“ property, 
claim for compensation by, the ` other ‘co- 
sharer, who is not in possession, cannot be 
entertained: “It was held that the exclusive 
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possession of one co-sharer would be suffi- 
cient to enable him to- get compensation from 
the other co-sharer and there ‘heed: not be 
any ouster or‘ declaration’ of- hostile tifla 
Law is'that á& co-sharer in’ ‘exclusive posses- 


sion can maintain the same and: recover > 


possession from the - other - cé-sharer ~ if:--the 
latter forcibly’ appropriates: the profits there- 
of, 


Me The learned District Judge has ‘pointed 
out that the plaintiffs are in exclusive posses- 
sion of plots Nos. 391 and 407.. That is- suffi- 
cient for the plaintiffs-opposite parties to, ask 
for compensation. The decision of the learn- 
ed District Judge, is correct., Hence the argu- 


ments advanced on behalf. of the petitioners. 


cannot be sustained, 
8. The Rule is, hae discharged, a 

- 9 ‘There will-be no order’‘as: to costs. 
. - Order. accordingly. 





AIR 1981 CALCUTTA 267, `) 


"ANIL K.. SEN AND 


. B. CG, CHAKRABARTI, JJ. TE 


Joy ‘Deb ` Mukherjeé,. Petitioner. v. . M/s. 
William Jacks and Co. Kanea) Ltd., Opposite 
Parties; = œo. 


C. O. “No. 362 of | 1981, Dj- 31-3- 1981. 
(A) Civil P. C. (3 of 1908), S. isi — Jn- 
herent powers — Exercise of — It is depen- 
dant upon facts of each case whether alterna- 
tive remedy under the Code would debar in- 
veking Court's inherent jurisdiction under 
Section 151 or not. (Case law discussed.) 
a are 6) 


- @) Civil -P., C. (5 of 1908), S. 151 — : Re- 
fection of application for extension of time 
te pay deficit court-fees and plaint — Plaint 
time-barred on date of rejection — Order re- 
jectiug plaint cannot be recalled in exercise of 
.s eA SE (imitation Act (1963), 


Where on the date on which the plaintiffs. 


application for extension ‘of time for payment 
of deficit court-fee and. plaint were rejected, 
the plaint had become time’ barred; the ‘order 
Tejecting the plaint could not be recalled in 
exercise of powers under S. 151. Since no 
claim could have been entertained on a.plaint- 
on the date the plaint was rejected because 
of limitation and it could not be just ‘and 
preper for the Court to exercise its inherent 
power and recall the order of rejéction, and 
thereby iniliate a suit, for enforcing barred 
claim. (Para D 


.- Joy Deb v: William Jacks’ & Co. (india) Ltd. 


. only on April 30, 
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Ifa fresh suit had been filed on the date 
the plaint was rejected, the claim would have 
bean barred .by- limitation. Therefore, 2 
valuable right had accriied-in favour of the 
defendant ‘under: the Jaw: of limitation’ as a 
result’ of rejection of “plaint. The-:Court 
exercises ‘its -inHerent - power to further the 
cause of the justice arid such justice must be 
even to both the plaintiff and the defendant 
so that it could not have been invoked for 
depriving’ the defendant -of a valuable right 
which had accrued in his favour. (Para 7) 


Cases Referred: Chronological Eir 
AIR 1975 Cal 80 S aeS 

AIR 1970 SC 997- ~~ . é 
AIR 1935 Cal 336 (2). 6 

P. K- Chatterjee, for. Petitioner; S. N. 
Tagore, S..K. Ghosal and S. Sinha, for Op- 
posite Parties, `. 

ANIL. K. SEN, J.:— The plainti is the 
petitioner before us in this revisional applica- 
tion. The order impugned is one dated Jan. 
14, 1981, passed by the learned -Subordinate 
Judge; Second: Court, .Alipore, rejecting an 
application-under Section 151;of the Code of 
Civil Procedure filed- in Money Suit No. 12 
of. 1980. The plaintiff’ filed the aforesaid ap- 
plication praying for’ an ‘order recalling the 
earlier ordet dated December 15, 1980, pass- 
ed by the same-Court rejecting..the plaint for 
non-payment of the court-fees. ; 

2. It is not in dispute that the plaintiff 
instituted the aforesaid suit claiming a ‘huge 
amount exceeding: Rs: 1,50,000/-. He filed 
the suit paying the deficit court-fee of Rs. 5/- 
1980. ‘Having obtained 
thereafter three dates for paying ‘the balance 
court-fees he paid court-fee of Rs. 50/- only 
towards the balance on Jilly 15, 1980, and 
then’ again prayed for time tò -pay -ths 
balance.: Having obtained two adjournments 
for the purpose he again paid court-fee « of 
Rs. 50/- only on September 5, -1980; he: then 
‘again’ obfaingd two more adjournments -to 
pay court-fee of Rs. 1,500/- on November 11, 
1980.. “Even then the-court-fee paid was not 
sufficient for the claim laid in the suit. In 
that view the Isarned:'Judge -directed the 
plaintiff to deposit the balance -positively by 
December 15, 1980. Bat on that date the 
plaintiff “paid court-fee of the value of 
Rs. 500/- only still leaving Rs. 782.50 as de- 
ficit. An application for further extension of 
time to pay the court-fee having been reject- 
ed, the plaint itself was rejected by an order 
pore on that date, namely, on December 15, 

3. Keeping the balance yet outstanding 
the plaintiff filed an application under ` Sec- 
fion 151- of the Code for recalling thè afore- 
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said order of rejection of the plaint dated 
December 15, 1980, ‘and for giving him an- 
other opportunity to pay the balance court- 
fee. In this application the only ground 
pleaded was that he had not the financial 
capacity to pay the entire court-fee earlier 
for which he had beén taking extension of 
time: and lately on December. 15, 1980, he 
was lying ill and could arrange for paying 
the court-fee of the value of Rs. 500/- out of 
the deficit but not the entire one, The learned 
Subordinate Judge rejected this application 
under Section 151 on the ground that the ap- 
“plication does not make out .any sufficient 
reason for recalling the order of rejection of 
the plaint. According to thé--learned Sub- 
ordinate Judge the plaintiff was given more - 
than sufficient chance to pay the deficit court- 
fee from time to time covering ‘eight months 
and when he had failed to pay the entire de- 
ficit court-fee even when the Court had given 
him three last chances the ground pleaded in 
the application under .Section 151 was not 
considered “to be‘ sufficient. ground by the 
learned Subordinate :Judge. The application 
“was accordingly - dismissed. Hence, - the ‘pre- 
sent revisional application. 


. 4& The revisional ° applicition is "being - 
heard on contest on notice to the defendant. 


-§ Mr. Chatterjee appearing in support of 
the present revisional application has con- 
tended that the learned Subordinate Judge 
wholly misread the plaintiff's application 
under Section 151-in thinking that no ground 
for recalling the order dated December 15, 
1980, .had -been made out by the plaintiff. 
According to. Mr. Chatterjee, upon a proper 
reading of the medical certificate attached to 
the application under Section 151 of the 
Code the learned Subordinate Judge should 
have accepted the case of the plaintiff that he 
was so ill. on December 15, 1980, that it was 
not possible for him to attend Court and de- 
posit the entire deficit though in terms of the 
previous arrangement court-fees to the extent 
of Rs. 500/- out of the deficit was deposited 
on that date. Mr. Tagore appearing on be- 
half of the defendant/opposite party has con- 
tested the point thus raised by Mr. Chatter- 
jee. According to Mr. Tagore, the number 
of extensions granted by the learned Sub- 
ordinate Judge itself shows how negligent 
the plaintiff was in the matter of depositing 
the deficit court-fee. It has been contended 
by Mr. Tagore that no Court could have 
granted any more indulgence to the plaintiff 
to pay the defich court-fees when a claim 
for a sum of over Rs, 1,50,000/- was laid in 
a plaint on a court-fee of Rs. 5/- only. That 
apart, two other objections have been raised 
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by Mr. “Tagore to the maintainability of the 
application’ under Section 151 of the Code. 


In the first place, it has been contended by. 
Mr. Tagore that when the order rejecting the- 


plaint comes within the scope of O. 7, R. 11 
(c). of the Code it is appealable. and such an 
_order cannot be recalled... -by the Court in 
exercise of its inherent power under Sec, 151 
of the Code. Secondly, it has been contend: 
ed by Mr. Tagore that in any, event the 
plaintiff's claim being barred on’ December 15, 
1980, the date on which the plaint was re 
jected that order could not have been recalled 
in exercise of inherent. powers to the pre- 
judice of the defendant in whose favour a 
valuable right had accrued under the law of 
-limitation. ` ° 

6. We have carefully considered’ the rival 
contentions put forward “before. us. So far 


as the first preliminary objection. raised” by. . .. 


Mr. Tagore is concerned, strong reliance is 
placed. by Mr. Tagore on a Bench decision 
_of this Court in the case of Sarat Chandra 
Sen v. Mrityunjoy Roy Chowdhury,’ AIR 
1935 Cal. 336 (2) and a number of decisions 
of other High Courts ‘taking similar view to 
- the effect- that no Court can entertain any 
prayer for exercise of. its inherent power: for 
recalling an order which is: appealable. undet 
the Code. In our view correctness of these 
decisions to the. extent they lay down any in- 
flexible rule that mere appéalability of the 
order would bar entertainment of an applica- 
tion under Séction 151 of the Code in rela- 
tion thereto, is open to some doubt. We say 
so because particularly so far as this Court 
ig concerned, it has taken a contrary view in 
the Full: Bench decision in the case of 
Sm: Bimla Devi v. Aghore Chandra Mallick, 
AIR 1975 Cal 80. In our view one is ta 
consider the particular facta and ` circum- 
stances of each case and find. out what is the 
real remedy. . If, as usually in cases of dis- 
missal for -default,; appeal would be no real 
remedy to a person we find no reason to 
think why the party shall be left with no re- 
medy by denying him a right to invoke the 
inherent power under Section 151 of the 
Code if such a case is made out. As a 
matter of fact, the Supreme Court in 
the case of Nain Singh v. Koonwarjee, 
AIR 1970 SC 997 laid importance to ‘this 
aspect when it was observed: “inherent juris- 
diction of the Court must be exercised sùbject 
to the rule that if the Code does contain 
specific provisions which would meet neces- 
sities of the case, such provisions should’ be 
followed and inherent jurisdiction should not 
be invoked.” In our view, it is ñot without 
any Teason that the Supreme Court was lay- 
ing -emphasis on the ‘fact-that the alternative 
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ovision meets the Eee of the case; . AIR. 1981 CALCUTTA 269 

is only when the alternative remedy meets GANENDRA NARAYAN RAY, E 
the necessity of the case, that it bars exercise ‘Azizar Rahman,. Petitioner v.' State of 
of inherent powers. It is, therefore, depen- West Bengal and others, Respondents, 


dent upon the facis of ‘each case whether 
alternative remedy under the Code would Rana No. 11369-11370 (W) of 1980, 


debar invoking the Court’s inherent jurisdic- hes 

tion under Section 151 or not. , West Bengal Land Reforms ‘Act (10 of 

1956), S. 18 (2) (as amended in 1974) — 

7. But irrespective of the question of Scope — Officer empowered under S. 18 (1) 

maintainability of the application under S. 151 can determine status of Bargadar even if no 
of the Code, we feel inclined to accept the dispute is raised within S. 18 (1). 


other point raised by Mr. Tagore, viz., that Previously an. Officer empowered under Sec- 
on merits such an apa age Dor ae tion 18 (1) was not authorised to determine 
been An In ae ee e P IES the status of a Bargadar until such determina- 
m = pee 7 1s peri Fe aera tion was. required for the purpose of ad- 
van ae ah ibe ordet dated De- judicating the disputes raised under S. 18 (1) 
j n 8 of the Land Reforms Act but after 1974 


BEBO 15, Ta aee a plaint a T amendment by the insertion of the expression 
ae It is not ih dispute before us now that oe otherwise” the Officer empowered under 
+ a fresh suit had been “filed-on- ~thatd Jate the Section 18 (1), can determine the status of a 
daia Sie have been barred by limitation Bargadar even if the parties have not raised 
Therefore, a valuable right had accrued ‘in po ag a llama eek ident 
favour of the defendant under the law of that the expression. “or otherwise” was in- 


limitation a§ a result of the rejection of the cor orated in Section 18 (2) ofthe Land Re- 
plaint. In most of the cases where ‘the forms Act only for th ose -of compi 
different -Courts have allowed applications à y TOT 10O. purpose Ob compie. 
under Section 151 of the Code recalling the menting the provisions of Sectión 21 (3) of 
: ` ' the Land Reforms Act. 
Tejection of a plaint for non-payment of 
court-fees they have taken the view that such Held that in the instant case the applicant 
an order must be treated as an order made for all: intent and purpose made an applica- 
under Order 7, Rule 13 of the Code, the tion for determining his status'as a Bargadar 
effect whereof is that the plaint is filed on because such right was denied and the Of- 
the day the ‘deficit court-fee is so paid. cer empowered under Section 18 (1) had in 
Since, in our view, no claim -could have been fact given such declaration after considering 
entertained on a plaint as in the present case evidences and materials on record. It was 
on the date the plaint was so réjected because not necessary for the said Officer to make 
of limitation, it would not be just and proper any observation and/or to give any direction 
for the Court: to exercise its inherent power for grant of Barga certificate in the said 
and recall the-order of rejection and thereby adjudication under Section 18 (2); but for 
initiate a suit; 'so to say,.for enforcing a such observation and/or direction the adjudi- 
barred claim: The Court exercises: its in- cation under Section 18 (2) declaring the 
herent power to further the cause of the jus- status of the applicant as a Bargadar had 
tice and. such justice must be even to both not been vitiated. ` (Para 8) 
the plaintiff and the: defendant so- that it Cases Referred: | Chronological Paras 
could not have been so invoked for depriving (1979) 1 Cal LJ 613 ee f 
the defendant of valuable right which has . - i 
accrued in 'his favour. On this view we u (1977): al LI "213 es 
ve UP- (1975) 2 Cal LJ 447 . 3 
hold the order passed by the learned” Sub- `. 
ordinate Judge dismissing’ the application Ashok Maiti, Debiprasad Sen Gupta, for 
under Section 151 of the Code and dismiss Petitioner; A. C. Das Gupta, for the State; 
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the present ‘revisional application. R. N. Dutta, for Respondent No. 3. 
8. There will be no order as to costs, .. ORDER :— Against an adjudication made 
¿7 by an authority empowered under sub-sec. (1) 


B. C. CHAKRABARTI, J.:— I agree. of Section 18 of the West Bengal Land Re- 
; a6 ae forms Act in Case No. 15/B.C./1980 which 
Revision dismissed. is Annexure ‘C’ to the writ petition,” the -in- 

stant writ petition has been moved by the 
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petitioner Azizar Rahaman. - The writ peti- 
_ tion having been moved with a notice to the 
State and also to the respondent No. 3, Ahed 
Box, in whose favour the adjudication was 
made, the learned counsel- for the said re- 
spondents have also appeared at the hearing. 


2. It appears that the respondent No, 3, 
‘Ahed Box made an application to the Officer 
under Section 18 (2) of the West Bengal Land 
‘Reforms Act ‘contending ‘that the applicant 
was a Bhagchasi and in the body of the peti- 
tion it was also stated that as the landowner 
had been taking steps to” :transfer the,- said 
land and to evict the said applicant from the 
disputed land, he.had to make the said ap- 
plication for the purpose of recording him- 
self as a bargadar. In the prayer porlion it 
was, however, stated that the officer concern- 
ed after making necessary enquiries should - 
give a declaration that-the said applicant was 
a .bargadar.. It appears that on the basis of 
the said application, the ‘said - proceeding 

` under Section 18 (2) of the West Bengal-Land ~ 
Reforms Act being. casé>No. 15/B.C./1980 
was initiated. in the Court of the Bhagchas 
= Officer-cum-Junior Land:;Reforms. . Officer, 
.Deganga, 24. Parganas. ‘The concerned . offi- 
‘cer held in the said proceeding that the said 
Ahed Box Mondal was..a bargadaf in respect - 
of the disputed plot since 1386 B. S. and it 
‘was also observed in, the ` ` adjudication that 
necessary ‘certificate about ‘Barga cultivation 
should be issued in favour’ of the said 'ap- 
plicant. The legality and validity ‘of the’ in- 
itiation of the said proceeding ‘and adjudica- 
tion madè therein have been, challenged “in 
„the instant writ petition and the learned 
‘Counsel for the petitioner contends that for _ 
the purpose. of declaration simplicitér that 
somebody was a bargadar,' no application 
under Section 18 (2) could bé made. He ‘also 
submitted that if `a dispute within ithe’ mean- 
ing of Section 18 (1) of the Act was raised 
and for the ‘purpose of deciding the said dis- 
pute a question also arose as to whether con- 
cerned party was a bargadar or not then the 
officer empowered under Section '18 (1) could 
decide the said question as to the existence 
- of the barga cultivation under Section 18 (2). 
The learned Counsel submitted that in. 1974 
under the West Bengal Land Reforms (Am- 
endment) Act, 1974, sub-section (2) .of . Sec- 
tion 18 was amended and it was incorporated 
in sub-section (2) that if in deciding any dis- 
pute referted to in sub-section ‘(1) or ‘other 
wise’ any „question would arise as to whether 
a person was a bargadar or not and to whom 
the share of the produce was deliverable, such 
question should be determined by the officer 
or authority mentioned in: sub-section (1). 
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By the very same Amendment Act,.. sub-sec- 
tion (3) of Section 21 was, also inserted and 
it was provided for in sub-section: (3) of Sec- 
tion 21 that if any question . as. to whether a 
person was of. was not.a .bargadar -would 
arise in the course.of any“proceeding before 
any Civil or Criminal Court,- the Court 
should refer it to the ‘officer or authority 
mentioned in sub-section KE) ot Scien 18 
for decision. 


as Mr. Maiti, the learned Counsel for the 


‘petitioner contended that. it was apparent. that 


-the purpose of the said amendment of sub- 
section (2) of Section 18 incorporating there- . 
in, the expression. ‘or otherwise’ was Teally to 
enable, the officer .empowered „under Sec- 
tion 18 (1):to decide a dispute as to Tight, af 
barga cultivation if such- dispute had arisen 
in any civil’ or criminal suit or proceedings 
after the said question. Was- referred to him 
under, Section 2r- @)-¢ of the Act. For this 
_ contention “Mr. Maiti cited two decisions of 
this Court. The first decision was made in 
the sase of Chapala Bala. Adhikari v. Mono- 
Tanjan Das. reported in (1975) 2 Cal LJ 447. 

Chittatosh Mookerjee, J. held, in- the said 
case that sub-section (3) had used the -expres- 

sion ‘suits: and proceedings’ - so.as to include 
-therein different kinds of- civil and criminal 
legal actions. The expression, ‘in course of 

chad denoted. the. different stages.or steps in 
suits and proceedings. - Sub-section (3). of 
Section 21 of the Act had contemplated that 


: whenever the question whether a: person was 


a bargadar:or not would come up for deci- 
sion -in course of the suit.or proceeding | the 
Courts should.‘refer -the question to the auth- 
-ority mentioned in.Section 18.(1) of. the Act. 
It was held also, by- his Lordship that the 
word ‘otherwise’..bad been inserted’ in S. 18 
(2),.to. confer jurisdiction upon the: officer. og 
authority. to decide the question. whether a 
person was a bargadar or not and, to whom 
‘the share of produce was deliverable- even in 
the absence of any dispute referred, to. in sub- 
sec.. (1). After the amendment , of.. sub-sec- 
tion (2), even, if such a question had arisen 
in, any other .way, ‘the officer or. authority 
under sub-section (1) of Section 18 could 
assume jurisdiction under sub-section (2) and 
determine, the question., But the amplitude 
or the extent of ‘their jurisdiction was still 
limited to the decision on the question, whe- 
ther a n was a bargadar or not. ` It was 
held that Section 18 (2) was complementary 
to Section 21 (3) and the Court ‘under Sec- 
tion 21 .(3} could refer to the offices or auth- 
ority mentioned in Section 18 (1) only such 
questions which would come within the ambit 
of determination under Section 18 (2). ` 
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4. The other decision cited by Mr. Maiti 
was also made by Chittatosh Mookerjee, . J. 
in the cass of Prabir Kumar. Pattanayek v. 
Siate of West. Bengal, reported in (1977) 1 
Cal LI 219. ‘The decision made in -the case 
of Chapala Bala was also considered . once 
more by Chittatosh Mookerjee, J. in Prabir 
Kumar Pattanayek’s case and it was held by 
his Lordship that the decision. upon a refer- 
ence under Section 21 (3) must be considered 
as a determination under Section 18 (2) of 
the Act and the expression ‘any order’ ap- 
pearing in Section. 19 would ‘mean every 
order made under sub-section (1) or sub- 
section (2) of S. 18 and that being the 
position the appeal preferred against the de- 
termination made under sub-section (2) of 
S..18 was maintainable. It was.also held by 
his Lordship that an adjudication on.a re- 
ference under S. 21 (3) being an adjudication 
under S: 18 (2), an appeal would also lie 
against such adjudication made under Sec- 
tion 21 (3). . Referring to Section. 18 (2) -of 
the West Bengal. Land Reforms: Act it : was 
observed by his Lordship in the said deci- 
sion that the authority or officer in deciding 
such dispute under sub-section (1) of Sec. 18 
could assume jurisdiction under sub-sec. (2) 
to determine the’ question whether a person 
was a bargadar or not but.the word ‘other- 
wise’ had been inserted in Section 18. (2) by 
the said Amendment Act of 1974 to confer 
jurisdiction upon the said officer or authority 
to decide the question whether-a ‘person was 


a bargadar or not or to whom the share of . 


produce was deliverable even in the absence 
of any dispute referred to in sub-section (1) 
of Section 18.’ His Lordship held that a ‘de- 
cision upon a reference under Section 21 (3) 
must be considered as a determination under 
Section 18 (2) of the Act and for the said 


reason the order passed on a reference under. 


Section 21 (3) was appealable under Sec. 19, 
Mr. Maiti contended that the expressidn 
‘otherwise’. was incorporated in Section 18.(2) 
not for making any independent. application 
disassociated «with the dispute referred to in 
Section: 18 (1)‘of the “Act or for the purpose 


of ‘declaration of the status ofa bargadar ` 


but the -said expression ‘otherwise’ was in- 
corporated:. by ‘the Amendment- Act of 1974 
only ‘for’ the purpose. of: complimenting- Sec- 
tion 21 (3) so that a decision on. a reference 
under Section 21` (3) was an adjudication 
under Section 18 (2) although. such decision 
was not called for 10, ane ee a a ae 
plication under Section 18 (1). 


S. Mr Maiti nerti contënded that in tho 
impugned adjudication it would also appear 
that the concerned - officer had also ‘directed 
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for grant of barga certificate but such power 
of granting barga certificate could be exer- 
cised in’ accordance with the provisions of 
the Schedule A of Rule 21 of the West Ben- 
gal Land Reforms Rules and such power 
could not be exercised by an officer exercising 
power under Section 18-{1) or 18 (2) of the 
Act. He submitted that the adjudication was 
also made on the basis of the application 
made by the bargadar and even assuming 
that such power was exercised under S, 50 (e) 
of the Land Reforms Act, the concerned offi- 
cer could fiot assume jurisdiction under Sec- 
tion 50 (e} for two reasons, firstly because 
assumption .of jurisdiction under S. 50 (e) 
could not have been made on the basis of 
an application but such assumption of juris- 
diction could have been made only suo motu 
under Rule 21 (2) of the West Bengal Land 
Reforms Rules ‘and secondly because prepara- 
tion and/or revision of ‘record-of-rights had 
already been oommenced under Section 51 of 
the Act and in such circumstances exercise 
of jurisdiction under Section 50 (e) of the 
Act was not permissible. For the said con- 
tention Mr. Maiti referred to a notification 
being Notification No. 20478 L. Ref. dated 
21st August, 1975, issued by the Government 
of West Bengal, Land Utilisation and Re- 
forms and- Land and Land Revenue Depart- 
ment, Land Reforms. Branch. It appears 
from the said notification that with a view 
to preventing any overlapping of decisions of 
two classts of Revenue Officers exercising 
powers under Section 51 and Section 50 of 
the Land Reforms Act, the Government had 
decided that the Junior Land Reforms Offi- 
cer who by the said notification had been 
vested with the power of a Revenue Officer 
would not function as Revenue Officer where 
revisional settlement operation under Sec. SI 
was in progress till the records-of-rights of 
such ‘mouras had been finally published. In 


such cases;-the other officers of the Settle- 


Wient Directorate empowered under Sec...50 
Gf the’ Act would only function as such. 
Mr. Maiti also referred to ‘the ‘decision of 
this Court: madé in the casé of Biswanath 
Ghose v. State of West Bengal, reported in 
(1979) :1 Cal LJ: 613 and drew the Court’s 
attention to: the ‘observation ‘made by Sabya- 
sach? Mukharji, J. at page 687 “wherein it 
was néted by his Lordship that the learned 
Additional Advocate- General appearing for 
the State in the said case had’ accept- 
ed: the - proposition “that Sections. 50, 5i 
and 51-A would operate in’ different fields 
and, therefore, the ‘powers under the, said 
sections could aot be simultaneously utilised 
or.applied. He, therefore; submitted that the 
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initiation of the impugned proceeding and 
the _adjudication made therein were com- 
pletely illegal and without jurisdiction and as 
such the said adjudication should be quashed 
by. this, Court. 


6. Mi. Das Gupta,, the learned Counsel 
appearing for the State, however, submitted 
that prior to amendment of S. 18 (2), no 
adjudication as to the existence of barga 
cultivation could have been made by an offi- 
cer empowered under Section 18 (1) if such 
dispute as to the existence of barga cultiva- 
tion had not arisen incidentally for the pur- 
pose of deciding the disputes as referred to 
in Section 18 (1) of the Act but after the am- 
endment of 1974 and by the insertion of the 
expression or ‘otherwise’ in Section 18 (2) 
the position had materially changed and an 
officer empowered under Section 18 (1) be- 
came ako entitled to determine the existence 
of barga cultivation if for any other reason 
' a bargadar had applied for the determination 
of his status as a bargadar even without 
raising any dispute within the meaning of 
Section 18 (1) of the Act. He submitted that 
‘this Court in Chapala Bala’s and Prabir 
Kumar Pattanayek’s cases had noted the 
effect of such change in Section 18 (2) ‘after 
the said Amendment Act 1974. He submit- 
ted that the contention made by the learned 
Counsel for the petitioner that the expression 
‘otherwise’ appearing inm Section 18 (2) was 
‘only for the purpose of complementing a re- 
ference under Section 21 (3) was not correct. 
He submitted that the power to adjudicate a 
reference under Section 21 (3) was an in- 
dependent power. The. expression ‘or other- 
wise’ empowered an officer under Sec. 18 (1} 
to ,entertain a dispute in respect of existence 
of barga cultivation even when there was no 
dispute within the meaning of Section 18 (1) 
of the Act. He also submitted that in the 
instant case it would appear from the ap- 
plication that the applicant Ahed Box Mon- 
dal had specifically made an application 
under Section 18 (1) and his prayer was for 
determination of his status'as a bargadar but 
in the body of the petition he had also stated 
that there was necessity for recording about 
the barga cultivation by him but such state- 
ment in the body of the application could 
not take away the jurisdiction of the said 
officer under Sec. 18 (2) to determine the 
status. He further submitted that in the in- 
stant. adjudication the officer concerned as a 
matter of fact had declared the 
the applicant as a bargadar but he also di- 
rected that barga certificate’ should be issuéd. 
The learned counsel submitted that it was 
true that barga certificate was to be issued 
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not in a proceeding under S. 18-(2) but by 
authorities under Section 51 in accordance 
with the provisions of Sch. A of Rule 21 
but simply because such direction of barga 
as to 
declaration of barga cultivation under Sec- 
tion 18 (2).had not been vitiated. He sub- 
mitted that’ grant’ of barga certificate in the 
facts and circumstances of the case was a 
matter of course because the competent au- 
thority under S. 18 (2) had made a declara- 
tion ‘that the applicant was a bargadar and 
the writ Court should not interfere simply 
because ‘in a proceeding under S. 18 (2) such 
observation was also made by the officer 
empowered under Sec. 18 (1) for granting 
barga certificates. Mr. Das Gupta contend- 
ed that in the instant case the adjudication 
having been made under S. 18 (2) it would 
be simply academic to- go into the question 
as to whether power under S. 51 and/or Sec- 
tion 50 could be exercised simultaneously or 
not.’ He further submitted that exercise of 
power under Section 50 was to be made by 
officer empowered under -the “said section 
and such exercise of power could be made 
at any point of time but exercise of power 
under S. 51 was only a seasonal affair and 
such power could be exercised only when 
there was declaration under S.. 51 of the 
Act for the preparation and or revision of 
the record-of-rights. 


7. Learned counsel appearing for the 
respondent No. 3, namely, the alleged bar- 
gadar also adopted the arguments of Mr. 
Das Gupta that the Bargadar had made an 
application for determination of the status 
under S. 18 (2) of the Land Reforms Act 
and such application could be lawfully made 
by a Bargadar for determination of his sta- 
tus as a Bargadar even without raising any 
dispute within the meaning of S. 18 (1) of 
the Land Reforms Act. 


8. After considering the respective sub- 
missions made by the learned counsels ap- . 
pearing for the parties it appears to me that 
the provisions of S..18 (2) have undergone 
changes after the amendment in 1974. Pre- 
viously an officer empowered under- Sec- 
tion 18 (1) was not authorised to determine 
the status of'a Bargadar until such deter- 
mination was required for the purpose of 
adjudicating the disputes raised under- Sec- 
tion 18 (1) of the Land Reforms Act but 
after 1974 amendment by the insertion- of- 
the expression “or otherwise” the officer 
empowered under S. 18 (1) can determine ` 
the status of a Bargadar even if the’ parties 
have not raised any ‘dispute within the mean- 
ing of S. 18 (1) of.the Land Reforms Act, 
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am not inclined to accept the contention 
made by Mr. Maity ‘that the Se aera: “or 
otherwise” was incorporated in S. 18 (2) of 
the Land Reforms Act only for the purpose 
of complementing the provisions of S. 21 (3) 
of the Land Reforms Act. Although the 
provisions ‘of S. 18 (2) complement the 
provisions of S. 21 (3) of the Land Reforms 
Act as held by Chittatosh Mookerjee, J. in 
Chapala Bala’s case ( (1975) 2 Cal LJ 447) 
and also in Pradip Pattanayak’s case ( (1977) 
1 Cal LJ 219) but it does not appear to me 
that unless there is a reference under Seç- 
tion 21 (3), an officer empowered under Sec- 
tion.18.(1) cannot entertain any dispute as 
to the existence of Barga cultivation if such 
dispute is not incidental in connection with 
the disputes raised under S. 18 (1). In my 
view, in case of any dispute between the 
parties concerning Barga cultivation an ap- 
plication for the determination of the right 
of Barga cultivation can be made under 
Section 18 (2) and the officer empowered 
under S. 18 (1) can determine such dispute. 
In my view, Mr. Das Gupta is justified in 
his contention that the Land Reforms Act 
being a beneficial legislation, such interpre- 
tation will be more rational. It also appears 
to me that Mr. Das Gupta is justified in his 
contention that in the instant case the appli- 
cant for all intent and purpose made an ap- 
plication ‘for determining his status as a 
Bargadar because such right was denied and 
the officer empowered under S. 18 (1) had 
in fact given such declaration after consider- 
ing evidences and materials on record. It 
was not necessary for the said officer to 
make any observation and/or to give any di- 
rection for grant of Barga certificate in the 
said adjudication under S. 18 (2), but for 
such observation and/or direction the adju- 
ication under Sec. 18 (2) declaring the sta- 
tus of the applicant as a Bargadar has not 
been vitiated and I do not find any- justifi- 
cation to interfere with the said adjudication 
in the Constitutional Writ Jurisdiction of 
this Court. It, however, appears to me 
that for the said direction for grant of 
Barga certificate there. was occasion for.con- 
fusion and there is some justification for 
the petitioner to move 
Writ Jurisdiction challenging the legality 
and validity of the said adjudication under 
Section 18 (2) without preferring any appeal 
under S. 19 of the Land Reforms Act. In 
the aforesaid circumstances, although writ 
petition is' dismissed but I give liberty to 
the petitioner to prefer an appeal within 
four weeks after the long puja vacation of 
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this Court under S: 19 of the Land Reforms 
‘Act before the competent ‘authority. If such 


‘an appeal is preferred within the aforesaid 


period the appellate authority is directed to 
consider the appeal on merits. The parties 
are, however, directed to maintain status quo 
as regards possession of the disputed lands 
till six weeks after the puja vacation of this 
Court so as to enable the appellant to pray 
for appropriate interim order before the 
appellate authority. There will be no order 
as to cost in this writ petition, _ 

9. The other writ petition being similar 
in fact the said writ petition is also dispos- 
ed of on similar terms, 

10. There will be no order as to costs, 


Petition dismissed. 
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SUDHINDRA MOHAN GUHA, J. 

Sk. Nafel Ali, Plaintiff v. Sm. Nihar Bala 
Das, Defendant. 

Second Appeal No. 578 of 1971, D/- 23-7- 
1981. 

(A) Bengal Public Demands Recovery Act 
(3 of 1913), S: 7, Schedule 2, Rr. 2 to 8 — 
Service of -notice under Section 7 — Sub- 
stituted service — Besides a hesistant witness, 
nobody else, including process server, ex- 
amined — Presumption of service could not 
be raised. (Evidence Act (1872), S. 114). AIR 
1943 Cal 114, Rel. on, - 7 (Para 8) 

(B) Civil P. C. (5 of 1908), Section 151 — 
Suit instituted within limitation — Plaint re- 
jected for non-payment of: proper court-fees 
but restored on original file and number on 
payment of deficit in fees, in exercise of in- 
herent jurisdiction — Suit cannot be said to 
have been time-barred — Suit would be 
deemed to have been filed on the date it was 


filed. (Case law discussed). (Para 10) 
Cases Referred : Chronological Paras 
AIR 1964 Ker 8 (FB) : 9 
(1963) ILR 42 Pat 704 10 
AIR 1959 Ker 406 9 
AIR 1954 All 719 : 1954 All LJ 301 10 
AIR 1943 Cal 114 : 46 Cal WN 967 7 


Mihir Kumar Ray, for Plaintiff. 

JUDGMENT :— This second appeal by 
the plaintiff is directed against the decision 
of the Subordinate Judge, 4th Court, Alipore 
affirming the judgment and decree of dismis- 
sal passed by Sri A. N. Saha, Munsif, Alipore 
in T. S..No. 483 of 1962. 

2. The land in suit comprising an area of 


2.70 acres and apperlaifiing - ~to khatian 
SA EVEN SNN, oS Seas aun 
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No. 209- of mouza Banagrani was held by 
the. plaintiff under the State. of West Bengal 
at an annual jama of Rs. 97.25. The public 
demands. for the years 1364-66 B..S. were 
due. .A certificate proceeding was started to 
realise the amount due.: The case of -the 
plaintiff was that the land in suit was illegally 
put to sale without service. of notice upon 
the plaintiff, as provided under the P. D.R. 
Act, and purchased by the defendant at atic- 
tion at-a shockingly low price of Rs. 301/- 
only. After the confirmation of sale on 
10-4-1962 the defendant was said to have 
made attempts to take possession of the 
same. Hence the suit... , 


3. The suit was contested by the ' defen- 
dant. “All processes were said to have been 
duly served and the plaintiff was said to 
have knowledge of the certificate proceeding. 
The plaintiff who brought :'the suit ' under 
Section 36 of P. D. R. Act was to establish 
that the notice required by Section 7 of the 
Act had not been served. Thus on the ground 
of substantial injury the plaintiff wanted to 
have the sale set aside, 


4 Jt was found: that the Slaint “had 
suffered ‘substantial injury, but both : the 
Courts. on the presumption of official act by 
the process server under Section 114 (e) held 
that fhe notice under Section -7 of the Act 
had been duly served. The suit was apo 
found: to be gared by limitation. 


- 5. Mr. “Mihir ‘Kumar: Roy, ‘te. Teac 
‘Advocate for the appellant , emalenges ; both 
the findings. . __ fe 


6 Admittedly’ there was no: personal ser- 
Vice, ` but ‘substituted ‘one, “The notice was 
said~to have been affixed at the outer door 
of “the ‘plaintiff, ‘ashe was found absent. It 
is contended by “Mr. Roy that the process 
server was to find’ whether there was any 
adult male member in’ the family and ‘also 
to make bona fide attempts to find. him- out. 
It is observed by the. appellate Court that the 
process ‘server was not examined by the re- 
spondent, and ag such it could not be known 
whether any -due and ‘reasonable diligence 
was made by- the-process server to trace out 
the debtor.-before fixing a copy of ‘the notice 
on thé outer door. Of course, both. ‘the Courts 
were conscious. that:in ‘the event:of denial -of 
service by- the plaintiff, ithe onus would shift 
fo the defendant to- : prove ‘the due service. 
The plaintiff examined ag many as four wit- 
nesses besides himself. P. W. 2 Abedali denied 
that-he had figured as an attesting witness: But 
in cross-examination he ‘hésitaled in denying 
the signature, But the defendant did not 
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dare to cite any other mokabila - witness — 
not to speak of the process server, ` 

7. In this connection Mr. Roy draws my 
attention to a passage at page 975 of the 
report in the case of Gaibandha Loan Office 
v. Mst. Saiyadunnessa Khatun, reported in 
46 Cal WN 967: (AIR 1943 Cal 114 at p. 119) 
which may be quoted here:— “In“our judg- 
ment there is no presumption under S. 114 
of the Evidence Act that a notice had in 
fact been served, but when the fact of ser- 
vice of the notice is proved, there would be 
a presumption under that section about the 
Tegularity of the service, namely that at the 


‘time of the service all the formalities requir- 


ed ‘by the rules framed under the Public 
Demands Recovery Act, namely Rr. 2 to 8 
of Sch. I, had been observed.” 

8. In the circumstances stated above the 
Courts below should not have held the ser- 
vice of notice under Section 7 of the Act 
valid merely on the presumption under Sec- 
tion 114 of the Evidence Act, _ 

9. As to the point of limitation it appears 
that the suit was instituted on 19-11-62 and 
the plaint was rejected on 7-9-64 for . non. 


payment of proper court-fees. On an appli- 


cation under Sec. 151 of the C. P. Code 
the suit was restored to its original file and 
number on 8-9-64 —.that is the following 
day, when the deficit couri-fees were also 
filed. It is found that the Court had no 
jurisdiction to restore the suit.on an appli- 
cation under S. 151, C. P. Code, It is also 
found that the possession of the property 


‘was delivered on 25-4-62 and thé suit was 


to be filed within a year from that date and 


` the restoration of the suit on 8-9-64 could 
` not ‘have Tetrospective effect from the date 
of institution of the. original. suit, Reliance 


was placed on a single Bench decision in the 


case of Gopala Krishna Pillai v. Narayanan, 


teported in AIR 1959 Ker 406. „But this 
decision was overruled, by . the Fult Bench 
in the case of T, “Kunhammad v. Narayanan 
Nambudri, reported in AIR 1964 Ker 8. 

10. To my mind.the trial „Court _ had 
every. jurisdiction to restore the suit under 
Section 151, C. P. Code on payment of -defi- 
cit. court-fees. There will be no- reason to 
hold that the suit. would be taken to have 
been filed on the date of -filing the . deficit 
court-fees. Such- was also: the view of the 
Division. Bench: of. the .Allahabad High 
Court,.in the case of Hubraj Singh v.. Mt. 
Rama Dasi.Kuer, reported in ATR 1954 All 
719. A suit was instituted in the Civil 
Court on 25-4-47. The plaint was however 
rejected, as the court-fee paid was insuffi- 
cient. The suit was restored on. 26-6-47 and 
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the plaintiff paid the deficit court-fee on 
28-71-47. It was held that the Court had in- 
herent power under S. 151, C: P.’ Code to 
restore the suit and as a result of its order 
of restoration the suit on payment of the 
court-fee, was to be deemed to have been 
instituted on 25-447. A Division Bench of 
the Patna High Court in the case of 
Atma Ram Kejriwal v. Abhoy Kumar Sinha, 
reported in (1963) ILR 42 Pat 704 also held 
that the plaint will be taken to have been 
validly presented on the date it was filed in 
‘(Court though the deficit court-fee was paid 


much later and there would be no bar of 


limitation, if the plaint had been originally 
filed within time. o gant - 

11. It should be remembered that S. 151, 
C. P. Code had to be introduced to recog- 
niso the Court’s inherent powers without be- 
ing limited -by-any of the provisions in the 
Code. The use of such powers is not Te- 
stricted only to a pending suit but for the 
ends of real and substantial justice can be 
equally applicable to a case of rejection of 
plaint. 

12. Thus both the points agitated by the 
appellant are found in his favour. 
- 13. In the result, the appeal is allowed, 
but without costs. The judgments and 
decrees of the lower Courts are set aside. 
The plaintiff's suit is decreed. The certi- 
ficate sale in question is set aside. The 
plaintiff do recover khas possession of the 
suit property. 4 

Appeal allowed. 
AIR 1981 CALCUTTA 275- i 

ANIL KUMAR SEN AND ` 
BHABES CHANDRA CHAKRABARTI, JJ. 

Sm. Nandarani Bose and another, Peti- 
tioners v. Ranchhoddas Muldas Ramanuj 
and another, Opposite Parties, 7 

Civil Rule No. 1527 of 1979, DJ- 4-3-1981. 

(A) Bengal Money Lenders “Act. (10 of 
1940), Ss. 2 (22), 36 — Relief under S. 36 
— Application for — Transferee Court exe- 
cuting decree cannot entertain it. (Civil 
P.C. (1908), Ss. 39, 42). ee 

In view of the definition clause in Sec- 
tion'2 (22), relief under S. 36 of the Bengal 
Money Lenders Act can be granted even at 
the stage of execution if it otherwise fulfils 
the requirement of that provision. But a 
transferee court executing a decree could 
not entertain such an application under Sec- 
tion 36 and give relief thereunder. In order 
fo have jurisdiction to entertain an applica- 
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tion under S. ‘36 the Court must necessarily 
possess otherwise -the jurisdiction to pass a 
fresh decree after reopening the existing one. 
Such a power not being vested in the trans- 
feree court, the transferee court is not the 


‘forum’ contemplated by S. 36 for .the pur- 


pose of’ entertaining and adjudicating. a 
claim made under S. 36. (Case law discuss- 
ed). A l AS ae (Para g) 

(B) Civil P. C. (5. of 1908), Ss. 21, 9, 47 
— Court passing decree lacking territorial 
jurisdiction — Decree would not be totally 
‘a mullity — Defect as to territorial forisdic- 
tion can be waived — Section 21 not appli- 
cable to: original. side of High Court — 
Waiver can be there independent of S. 21 
(Para 9) 


AIR: 1970 SC 1475 
AIR 1966 SC 634 - 9 
AIR 1962 SC 199 - S i 4,9 
AIR 1954 SC 340: 1954. All LJ 551 5,9 ° 

Swadesh Bhusan Bhunia and Harinarayan 
Mukherjee, for Petitioners; Sasthi Charan 
Roy, for Opposite Party No. “1. 

ANIL K. SEN, J.:— This “Rule was 
Obtained by the judgment-debtors-petitioners 
in Money Execution Case No. 10/77 and 
the order challenged is the order dated 
April 12, 1979, passed by the learned Sub- 
ordinate’ Judge, Sth Court, Alipore. ` 
2, The decree-holder opposite party insti- 
tuted a money suit in the Original Side of 
this Court as against the present petitioners 
and the pro forma -opposite party Badal 
Chandra Bose for recovery of his dues on 
promissory notes executed in his favour. In 
that suit the petitioners failed to avail of 
the conditional leave granted to them to 
defend the suit when they failed to furnish 
security as directed by the Court. There 
was an ex parte decree which was transfer- 
red by the High Court to the Court of the 
learned Subordinate Judge for execution. 
This led to, fhe Money Execution Case 
No. 10/77 as aforesaid, ` . _ 

3. In this execution, case the . judgment: 
debtors-petitioners’ filed an -application 
described as one under Sec, 36 of the Bengal 
Money Lenders Act though the grounds 
taken were — _. Ae bast 
+ G) that the decree is non est.in the eye 
oflaw and is void and is a nullity and not 
at all executable; 

Gi) that the decree is the result of fraud 
practised upon the Court; and 

Gii) assuming but not admitting that there 
is.a valid decree, it is liable to be: reopened 
under the provisions of the Bengal Money 
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They pleaded. the decree to. be nullity be- 
cause, according to them, the ‘High Court 
in the Original Side had no territorial juris- 
diction to entertain the suit as fhe promis- 
sory notes were all executed beyond the said 
jurisdiction and no part of the cause of 
‘action arose within the said jurisdiction and 
also bécause the defendants were all resid- 
ing beyond the. said jurisdiction. Strangely, 
in this application “they. | further pleaded the 
decree to be fraudulent onthe ground that 
the promissory notes were all-—fabricated. 
. The application was contested on behalf. of 


the decree-holder opposite party who con- 


tested: all the aforesaid objections raised as 
against the maintainability of the execution 
case itself. 

4. At the hearing,:as it now appears, it 


was submitted on behalf of the judgment- 
debtors-petitioners that their application 
should be treated not only as one under 


Section 36 of the Bengal Money Lenders 
Act but also under Sec. 47 of the Code of 
Civil Procedure andthe learned Subordinate 
Judge treated the sameas such. The learned 
Subordinate Judge, however, rejected the ap- 
plication onall its grounds by the order im- 
pugned. He overruled the prayer made 
under Section 36 of the-Act on the view 
that he as the transferee court could have 
no jurisdiction to entertain the prayer pro- 
posed to be made under S. 36 of the Bengal 
Money Lenders Act. He referred to Sec- 
tion 36 (6) (a) of the Act in holding that 
such an application can be entertained only 
by the Court: which had passed the decree. 
- So far as the objections under Section 47 
of the Code are concerned,. those were over- 
ruled by the learned Subordinate Judge on the 
view that the objection as to lack of terri- 
- torial jurisdiction is not lack of inherent 
jurisdiction which could be pleaded at the 
stage of execution. So far as the objection 
as to the decree being the result of fraud is 
concerned, the learned Subordinate Judge held 
that suchan objection again cannot be raised 
at the stage of execution. Reliance was placed 
by the learned Subordinate Judge on_ two 
decisions of the Supreme Court in the cases 
of Hira Lal v. Kali Nath, AIR 1962 SC 199 
and Vasudev Dhanjibhai Modi v, Rajabhai 
Abdul Rehman, AIR 1970 SC 1475, both of 
which well support the view taken by the 
learned Subordinate Judge. 

5. Mr. Bhunia appearing on behalf of 
the judgment-debtors petitioners has first con- 
tended before us that the learned Subordinate 
Judge had erroneously failed to grant relief 
to the petitioners under S. 36 of the Bengal 
Money Lenders Act on thé view that asa 
transferee court- he: could not entertain such 
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‘an application. Reliance is placed -by Mr. 
Bhunia: on -the provisions of Ss. 39 and- 42 
of the Code of Civil Procedure in support 
of his contention, that, though a transferee 
court, the learned Subordinate Judge possess- 
ed all the powers of the Court which had pass- 
ed the decree so that he could well enter- 
tain an application under S. 36 of the Bengal 
Money Lenders Act and grant the - reliefs 
claimed’ thereunder. - Reliance is also placed 
by Mr. -Bhunia on S..2 (22) of the Bengal 
Money Lenders Act which defines the term 
“suit to which this Act applies” to include 
a.proceeding in execution. Relying upon 
this provision it has been contended by Mr. 
Bhunia that when relief under Section 36 of 
the Bengal Money Lenders Act can be claim- 
ed even at the stage of execution and when 
as the transferee court the learned Subordi- 
nate Judge isto exercise all the powers. of the 
Court which had passed the decree, the learn- 
ed Subordinate Judge could as well reopen the 
decree for giving relief under S. 36. With 
regard’ to the other aspect, Mr. Bhunia has 
contended that lack of territorial jurisdiction 
is as much a lack of inherent jurisdiction ‘as 
in the case where the Court is otherwisé in- 
competent to entertain the suit or the pro- 
ceeding so that when the Court lacking terri- 
torial jurisdiction passes a decree, such a 
decree is a nullity and such an objection 
can well be raised even at the stage of exe- 
cution. Reliance has been placed by Mr. 
Bhunia on a part of the observations of the 
Supreme Court in the case of Kiran Singh 
v. Chaman Paswan, AIR 1954 SC 340. in 
support of his proposition that lack of terri- 
torial jurisdiction renders the Court passing 
the decree wholly incompetent so that -the 
decree passed by such a Court is inherently 
Without jurisdiction and that it is always 
open to ‘a judgment-debtor to raise such an 
objection even at the stage of execution. 


6. Both the contentions thus raised -by 
Mr. Bhunia have been contested by Mr. Roy 
who: is appearing on behalf of the decree- 
holder opposite party. According to Mr, Roy, 
the learned Subordinate Judge was perfect- 
ly right in his conclusion that-as a transferee 
court he had no authority or jurisdiction to 
entertain an application under Section 36' of 
the Bengal Money Lenders Act which, if 
allowed, would require the Court to pass a 
fresh decree. According to Mr. Roy again, 
the objections to the executability of the 
decree are wholly misconceived because 
neither of the objections so raised could be 
entertained by the Court executing the 
Mr.- Roy ‘as strongly contested the 
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contention of Mr. .Bhunia that. lack of terri- 
torial jurisdiction renders the decree passed 
to be a nullity as, according to .Mr.- Roy, 
such an objection in respect of lack of 
territorial jurisdiction can always. be waived 
by the. party-defendant and as such, must 
be deemed to have been so waived if at all 
this Court in its original. jurisdiction had 
aot the territorial jurisdiction..to entertain 
the suit. Mr, Roy,- however, pointed out 
that upon the plaint as filed in the Original 
Side this Court had the necessary territorial 
jurisdiction to entertain the suit and. the 
objection proposed at the execution stage is 
Į frivolous one intended entirely to delay — 
the execution. : 


7. Having carefully repens the rival 
contentions put forward before us, we are 
of the opinion that we cannot uphold any 
ef the contentions put forward by Mr. 
Bhunia. In our view, there is no real sub- 
stance in either of the contentions put for- 
ward by Mr. Bhunia before us. We may 
agree with Mr. Bhunia that on the scheme 
of the provisions. of the Bengal Money 
Lenders Act relief under Sec. 36 of the said 
Act can be granted’ even at the stage of 
execution if it otherwise fulfils the require- 
ment of that provision and that this position 
follows from the definition clause as in Sec- 
tion 2 (22) relied on by Mr. Bhunia. But 
even if we agree with Mr. Bhunia on this 
point, we cannot accept his .further conten- 
tion that the learned Subordinate Judge not- 
withstanding the position thathe was a trans- 
feree court executing a decree, could enter- 
tain such an application under S. 36 of the 
Bengal Money Lenders Act and give relief 
thereunder. Sections 39 and 42 of the Code 
of Civil Procedure only lay down that the 


Court which had passed the decree, can 
transfer the decree to another Court -for 
execution and, when so transferred, the 


executing court is vested with all the powers 
for the purpose of executing the same as if 
the decree had been passed by it. But the 
fact remains that the powers so. vested are 
powers for the purpose of executing the 
- decree and not to pass a fresh decree after 
reopening the decree under execution. On 
the scheme of Section 36 of the Bengal 
Money Lenders Act it is quite apparent that 
in order to give relief the Court has to re- 
open the original decree and 
fresh decree giving relief to the defendant 
in accordance with the provision of the said 
Act. We are, therefore, in agreement with 
the learned Subordinate Judge ‘that in order to 
have jurisdiction to entertain an application 
under Sec, 36.the Court -. must . necessarily 
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-possess otherwise the ‘jurisdiction to pass a 


fresh decree after reopening the existing one. 


-Such a power not being. vested in the trans- 


feree. court, the transferee court is not the 
forum contemplated by Sec. 36 for the pur- 
pose of entertaining and adjudicating a 
claim made under S. 36 of the Bengal Money 
Lenders Act. Though it has been suggested 
by Mr. Bhunia that taking of such a view 
may render Section 36 nugatory, in. cases 
where the decree is being executed by a 


transferee court, we are unable fo agree 
with . Mr. Bhunia in this regard. In our 
view, notwithstanding the transfer, ` the 
Court, which had passed the decree, still 


“retains. the power and- the jurisdiction -to 
entertain an- application under S. 36 of the 
Bengal Money Lenders Act if a case is made 
out thereunder in accordance _with law. 
Such being the position, there is -no ques- 
tion of the provision being rendered nugatory 
judgment- 
debtor or against whom a decree is under 
execution in a transferee court. Though no 
earlier decision- on the- point either in -favour 
or against the view taken by us could be 
cited at the Bar, we have come.to the afore- 
said conclusion. of ours upon due considera- 
fion of the scheme of the Act and in parti- 
cular, on consideration of the prcyinion ‘of 
Section 36 itself. 


8. For the reasons as aforesaid, we over- 
tule the first contention put forward by Mr. 
Bhunia before us. 


9 Next we proceed to consider the se- 
cond contention raised by Mr. Bhunia to the 
effect that the decree under execution being 
a nullity, such an objection could compe- 
tently be raised by the judgment-debtor at 
the stage of execution. As we have indi- 
cated hereinbefore, assuming all that has 
been said by Mr. Bhunia to be well estab- 
lished, the case of the judgment-debtor is 
that this Court in its Original Side was lack- 
ing the necessary territorial jurisdiction . to 
entertain the suit. The short question now 
before. us, therefore, is if a Court not pos- 
sessing the territorial jurisdiction hag passed 
such a decree, does it result in the decree 
being totally a nullity? According. to . Mr. 
Bhunia, it is so. Reliance was placed by 
Mr. Bhunia on the observation of the 
Supreme Court in the case.of Kiran Singh 
y. Chaman Paswan, AIR 1954 SC 340, at 
para 6 where it had been observed “It is a 
fundamental principle well established | that 
juris- 
diction is a nullity, and that its invalidity 
could be set. up whenever and wherever it is 
sought: to: be enforced. or relied. upon; -.even 
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at the stage of execution and even in collate- 
ral proceedings.: A defect of jurisdiction, 
whether it is pecuniary: or territorial, op 
whether it is. in respect of .the subject-matter 
of the action, strikes at the very authority 
of the Court.to pass any decree, and such 
a defect cannot be cured even by consent 
of parties”. Though reliance was. placed , by 
Mr. Bhunia on the aforesaid observation, 
his fallacy Hes in the fact that he has read 
the observation bereft of what had -been 
observed later and when he overlooked the 
real. principle -settled by the Supreme Court 
even in the aforesaid decision.. Those obser- 
vations, which have been relied on by Mr. 
Bhunia, are: the observations as to the-genc- 
ral principle. But the Supreme Court has 
‘gone on to point out. that there are excep- 
tions thereto.eand. the exceptions have been 
embodied in Section 11 of the Suits Valua- 
tion Act and S. 21 of the Code of Civil 
Procedure. As a matter of fact, a similar 
objection raised in the case under considera- 
tion by the Supreme Court was held to. be 
not sustainable in view of the . provision of 
Section 11 of the Suits Valuation Act which 
incorporates principles analogous to Sec. 21 
of the Code. It is unfortunate that Mr. 
Bhunia had not considered the other deci- 
sions of the Supreme Court deciding this 
point expressly including the two. decisions 
relied on by the learned Subordinate Judge 
and the one in the case of Bahrein Petroleum 
Co. Ltd. v. PJ, Pappu, AIR 1966 SC 634: 
In the case reported in AIR 1962°SC 199 
(Hira Lal v: Kali Nath) the very objection, 
which is now being raised. before -us under 
similar circumstances, was held.to be not 
entertainable. by the executing court because 


it has been held that-such an objection can ` 


always be waived. by the defendant, In the 
‘case of Bahrein Petroleum Co..Ltd. v. P. J. 
Pappu, AIR 1966 SC 634,. the Supreme 
Court pointed out. “As a general rule, neither 
consent nor waiver nor acquiescence can 
confer jurisdiction upon a Court, . otherwise 
incompetent .to try the suit. But Sec. 21 of 
the Code provides an exception, and a 
defect as to the place of suing, that is to 
say,. the local venue for suits cognisable by 
the Courts under the Code may be waived 
under this section. The waiver under S. 21 


is limited to objections in the appellate and 


revisional Courts. But Section 21 is a sta- 
tatory recognition’ of the principle that the 


defect -as to the place of suing under Ss. 15 


to 20 may be waived. Independently of 
this section, the defendant may waive’ the 
objection and may be subsequently preclud- 
ed from taking it”. This observation, in 
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our view, concludes the. point as against 
Mr. Bhunia. Though it was sought.. to be 
suggested by Mr. Bhunia that Sec. 21 of the 
Code has no application to the Original Side, 
that, in our view, is of no consequence be- 
cause, as has- been pointed -out by the 
Supreme Court, such -waiver can be there 
independent of Sec. 21 and the same is well 
recognised by law. 

10. Such being the position, we are un-— 
able to accept the contention of Mp. Bhunia 
that the objection as sought t6 be raised by 
the judgment-debtors™ “Petitioners as to the 
maintainability of the execution on the 


--grdund that the decree was passed by a 


Court lacking territorial jurisdiction to en- 
tertain the suit, was rightly overruled by the 
learned Subordinate Judge. We keep iton re- 
cord that Mr. Bhunia has nòt pressed the 
other objection, namely, that the decree was 
the result of fraud. Obviously, he has not 
done so because the executing court is not 
the forum to raise such an objection in the 
manner proposed by the judgment-debtors 
petitioners. 

11. For the reasons aforesaid, we over- 
tule the second contention raised by Mr. 
Bhunia. 

12.. As both the contentions raised by 
Mr.: Bbunia fail, the revisional application 
fails and is dismissed with costs, hearing fee 
being assessed at 5 (five). gold mohurs. 

13. The Rule is Sischarged with costs, a8 
aforesaid. Aoi 

B. C. CHAKRABARTI, 'J.:— I agree. 

Revision dismissed. 
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Santosh Kr, - Mitra, Appellant v. a 
Das and others, Respondents. 

. F. M. A. Nos. 237 and 553 of 1964, D/- 
4-12-1980. ` 

(A) Partition Act 4 of 1893), S. 4 — Ap- 
plicability Section applies even where 
suit is not filed by transferee himself. ` 

‘The object’ of Section 4 is to preserve the. 
integrity of the family dwelling house and 
to enable the members of the family .to 
keep it for themselves as far ‘as possible. 
In order to achieve this object the Courts 
have always preferred to put a liberal con- 
struction upon the Partition Act and, to in- 
terpret its provisions in such a way as would 
promote and fulfil the said object. Ina 
suit for partition the’ question as to who is 
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arrayed in the, category: of. plaintiff and who 
in the category of the defendants is not of 
importance for a party in partition suit whe- 
ther a plaintiff or a defendant is at the same 
time a plaintiff as well as a defendant. 
Therefore the contention that S. 4 cannot 
be attracted unless the transferee himself 
sues for partition does not seem to` hold 
good. (Para 9) 

(B) Partition. Act (4 of 1893), S. 4 _ 
‘DweHing house’ — House does not cease 
to be family dwelling house merely because 
part of it has been let out fo tenants. 


The intention to use the house as dwelling 


house is an important criterion in determin- 
ing’ whether a house continues to be a 
dwelling house of the family or not. The 
fact that a part of the 
considerable part of it, has been let out to 
tenants does not by itself lead to the, con- 
clusion that the house has ceased ` to ‘bea 
family dwelling house. AIR 1953 Cal 259 
and AIR 1964 Cal 52 ‘and AIR 1952 All 207, 
Rel. on. : (Paras 17, 18) 


(C) Partition Act (4 of 1893), S, 4 — 
‘Undivided family’ — Meaning. AIR 1936 
Bom 197, Not followed. 

The term ‘undivided. family’ has been 
used in Sec, 4,to mean a family not divid- 
ed qua the dwelling house. It .does not 
mean. a, joint family as - commonly under- 
stood. - Therefore from the fact that one of 
the co-sharers being married has been resid- 
ing in her husband’s house, it does not fol- 
low that she has lost her right to, claim re- 
lief since the dwelling house -remains un- 
divided of which she is a co-sharer, AIR 
1963 Mad 298 and AIR 1964 Cal 52, Foll; 
AIR 1936 Bom 197, Not followed. . 


(Para 19) 

Cases Referred: "Chronological . Paras 
AIR 1979 Cal 79 "16 
AIR 1976 Cal 288 ° > >> O B 
- AIR 1974. Cal 1400 > n 14 
AIR 1968 Cal 245 ° > > vie. 13 
AIR 1964 Cal 52 » 17, 19 
AIR 1963 Mad 298 . : . 19 
AIR 1953 Cal 259 .. as 17 
AIR 1952 All 207 17 
AIR 1950 Cal 111: 54 Cal WN 660 =. 16 
AIR 1949 Cal 245 _ 4:9 
AIR 1936 Bom 197 - . 19 
AIR 1935 All 894 Doi apil? 


In F. M. A. No. 237 of 1964, N. K. Mitra, 
for. Appellant; B. K. Roy Choudhury with 
Sakti Pd. Mukherjee, for Respondents; In 
F. M. A, No. 553 of 1964, B. C. Mitter with 
Miss: Aruna Mukherjee, for Appellant; N. K. 
- Mitra, for. Nos. 1 (a) to 1 (@) B. Ki. Roy 


Santosh Kr. Mitra v. Kalipada Das 


` two independent applications for 


house, may bea: 


Cal. 279 


Choudhury with Sakti Pd. ‘Mukherjee (for 
No. 2), for Respondents. 

B. C. ‘CHAKRABARTI, J.:— These two 
sae are directed against a common judg- 
ment disposing of Misc. Case No. 41 of 
1962 and Misc. Case No. 10 of 1963 of the 
6th Court of -learned Subordinate Judge at 
Alipore. 

2. The two Misc. Cases arose out of 
pre-emp- 
tion under S. 4 of the Partition Act arising 
out of Title Suit No. 34 of 1959 of the 
said Court. 

3. Sm. Panchanani Dasi defendant No. 4 
in the said suit was the petitioner in Misc. 
Case No. 41 of 1962. The other Misc. Case 
No. 10 of 1963 was filed by Kalipada Das, 
defendant No. 3. 

: 4, .The case of the two petitioners are 
practically identical, Their case is that the 
disputed properties ‘namely premises No. 
27/1A,- Srish Chowdhury Lane, and 6A, 
Tarak Bose Lane form part of the same 
house and was the ‘ joint family. dwelling 
house of Binodini Dasi and Tinkari Dasi. 
Binodini made a gift of her 8 annas shares 
in favour of Manmoth (the original plain- 
tiff) who ‘possessed the-same jointly with his 
‘sisters, Shyamasundari, Krishnabhamini, 
Durgabala and Panchanani. Shyamasundari, 
Krishnabhamini; .and . Durgabala.. gifted 
away ...their 6, annas shares to the 
plaintiff and defendants Nos. 1 to 3 
by a deed. of gift dated 18-7-1957. Defen- 
dants Nos, | and 2 ‘sold away their shares 
to the sons of defendant No. 4, while the 
plaintiff Manmoth Nath Das sold his 9 annas 
6 paise share of the joint family dwelling 
house to "Santosh Kumar. Mitra on 27-4-62. 
The petitioner in Misc. Case No. 41 Pancha- 
nani Dasi and the petitioner | in Misc. Case 
No. 10 of 1963° Kalipada. Das prayed for 
purchasing. thé share transferred by the 
plaintiff to Santosh Kumar Mitra who was 

a stranger fo the amily on payment of the 
consideration under S, of ‘the Partition 
Act, 

5. Santosh Kumar: Mitra opposed both 
the cases. His contention in the Court be- 


low was that the disputed property was not 


the joint family dwelling house of Tinkari and 
Binodini or: for the matter of. that their suc- 
cessors, that they never lived in the suit 
premises which were. all- through let out to 


tenants and that the provisions of Section 4 


of. the Partition Act-were not applicable to 
the case. 


6 Both parties adduced evidence. The 


learned Subordinate Judge upon a considera- . 
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Promotha Nath Das and- defendant. No. 3 
Kalipada Das are living-in the disputed house,’ 
that the disputed house is.a dwelling house 
belonging to the undivided family and that 
the fact that the house was let out for more 
than 20 years was not a matter of much 
moment. Onsuch findings the learned Sub- 
- ordinate Judge allowed Misc. Case No. 10 of 
1963 arising out of the application. of Kali- 
pada Das. But with-regard to the other 
Misc. case at the instance of Panchanani Dasi 
the learned: Subordinate Judge found that she 
has been living at Entally since her marriage 
and ceased to be a-member of the family. 
In that view -of the matter the other Misc. 
case namely Misc. Case No. 41 of 1962 was 
dismissed on contest. 

7. Santosh Kumar Mitra and Panchanani 
Dasi preferred the present appeals, one 
against the order allowing the prayer of 
petitioner Kalipada Das and the other dis- 
missing the prayer of Panchanani Dasi. 


8. Mr. Nirendra Krishan Mitra appear- 
ing in support of the appellant Santosh 
Kumar Mitra urged two points in support 


of the appeal namely: _ 


(1) that Section 4 of the Partition Act on 
its own terms is not applicable to the casē 
and g we, $ 

(2) that at any rate.the property in dis- 
pute is not a‘ dwelling house belonging to 
an undivided family. 


9. Section 4 of the Partition Act provides 
that where a share of a dwelling house be- 
longing to ‘an: undivided family has been 
transferred to a person who is not a mem- 
ber of such’ family and such transferee sues 
for, partition,’ the Court shall, if any mem- 
ber of the family being a shareholder shall 
undertake to buy the share of such trans- 
feree, make a valuation of such share in 
such manner as it thinks fit and direct the 
sale of such share to such shareholder and 
may give all necessary and ‘proper direc- 
tions in that behalf. Let us assume for the 
present and assuming as such that the dis- 
puted property is a dwelling house belong- 
ing to an undivided family, it was argued 
that this section applies only where the 
transferee sues for partition and not other- 
wise. The object of Sec, 4 of the Partition 


Act is to preserve the integrity of the family - 


dwelling house and to enable the members 
of the family- to keep it for themselves as 
far-as possible. In order to -achieve -this 
object the Courts have always’ preferred to 
put a liberal construction upon the Partition 
Act and to-interpret its provisions in’ such a 


way as would promote and:-fulfil- the said: 


_in place of Monmoth Nath Das. 


v:-Kalipađa : Das- A LE 
object. Ina suit for partition the question 
as to who is arrayed'in the category-of plain- 
tiff and who in the category of the defen- 
dants is not of importance for a party in 
partition suit whether a plaintiff or a defen- 
dant is at the same time a plaintiff as well 
as-a defendant (AIR 1949 Cal 245). There- 
fore the contention that Section 4 cannot 
be-attracted unless the transferee himself 
sues for. partition does not seem to hold 
good. In this particular case however the 
question has lost importance in view of the 
fact that the original plaintiff Monmoth 
Nath Das was the transferor from whom 
the appellant Santosh Kumar. Mitra purchas- 
ed a share of the dwelling house. There-. 
after Santosh Kumar Mitra was substituted 
He is 
therefore transposed in the category of the 
plaintiff and he is certainly a person suing 
for partition. That being the position the 
first objection that Santosh Kumar Mitra 
not having sued for partition, Sec. 4 would 
have. no application to this case, has no 
merits. 


10. The next point for consideration is 
whether the disputed property is a dwelling 
house of an undivided family as contemplat- 
ed by Section 4 of the Partition Act; There 
is no dispute that the property in suit is a 
house property. There is also no dispute 
that it was originally in the occupation of 
the then owners Binodini and Tinkari. Sub- 
sequently — it is not very clear from the 
evidence at that point of time — the house 
was let out. There also is no dispute that 
one of the co-sharers namely~ Panchanani, 
since after her marriage has been residing 
elsewhere at Entally. The appellant Santosh 
Kumar Mitra who was a tenant and has 
since acquired a share in the property is a 
stranger to the family. The question is 
whether in such circumstances ‘the property 
can be said to be a dwelling house belong- 
ing to an undivided family so as to attract 
the provisions of S. 4 of the Partition Act. 


11. P. W. 1, Promotha Nath Das isa 
brother of Panchanani. He says that the 
disputed house is the undivided dwelling 
house of the family, that during the war 
period the disputed house was let out and 
that for the last 7-8 years he has been living 
in the suit house along with Kalipada Das, 
another admitted co-sharer. P. W. 2 Diba- 
kar Bose is a neighbour.’ He says that the 
parents of Monmotho Nath Das and Kali- 
pada Das lived in the: disputed house and 
the marriage’ ceremonies: of their sons and 
daughters took place there and. that it was 
let. out about :20` years iago.: : From the cross- 
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examination -it appears that he has made 
some confusion -about the period. But he 
is specific that it was used as a family dwell- 
ing house until it was let out.. 
Panchanani Dasi, one of .the applicants 
under Section 4. She says that the disput- 
ed property is their dwelling house, that she 
was married in that house and her sons 
were also born.there. On . behalf of -the 
opposite party Monmotho Nath Das says 
that the disputed house was let out to pro- 
vide a. source of income and .that thereafter 
they. moved to- Gopalpur, never to return to 
the house. This was, according to the wit- 
ness about 40 years ago. He also admits in 
cross-examination that Kalipada at present 
lives in the disputed house. 


12. From: the evidence thus on record it 
follows that the disputed property certainly 
was at one time used as the dwelling house 
of the family and that the house was let 
out to tenants for’-a considerable period, 
the appellant Santosh Kr. Mitra being one 
of them and that two of the co-sharers have 
been in occupation of the house for some 
years before the litigation commenced. 
Since the house was not used as a dwelling 
house by the co-sharers for sometime it was 
argued on the authority of the case of 
Igba! Uddin v. Ramnath, AIR 1935 All 
894, that the house is not a dwelling house 
within the scope’ of S, 4. This was a case 
of a hut which was capable of being used 
as a’ dwelling house but not so used fora 
number of years — not even at the time 
when the application under S. 4 was pre- 
ferred. This decision however is in- conflict 
with the view taken by our High Court. 

13. In the case of Manicklal v. Gouri 
Sankar, AIR 1968 Cal 245, the question 
arose in connection with a house property 
having two distinct blocks— A and B. 
The owners lived in a portion of Block-B 
and let out the rest of Block-B and the 
whole of Block-A to tenants. In a suit for 
partition ‘by a purchaser from one of the 
owners, the defendant applied for _ relief 
under Section 4 of the Partition Act. It was 
found that Block-A which’ was never used 
as a residential house and which was not 
necessary for the convenient user of Block-B 


was not a dwelling house, but that even the’ 


tenanted portion of Block-B was a part of 
the dwelling house. | es 


14. Another case (Durgapada We Debi- 


das, AIR 1974 Cai 14). was referred to on 
behalf of the appellant, in- support of his. 
contention that in the facts and circum-. 


stances of the case. the -property could not 
be called:a dwelling. house.. There the alleg- 


Santosh Kr. :Mitra- v. Kalipada. Das ` 


P. W. 3.-is: 


Cal. 281° 


ed dwelling -house was situate in’ a village. - 
The co-sharers who were separate in mess did 
not live there. Whenever they used to come 
to the village from different places for pur- 
pose of collection of paddy and for attend- 
ing Kalipuja held in the adjoining plot, they 
used to stay -in the property. It was held 
that the property could > not represent a 
dwelling house.- The reason behind the 
decision was that a dwelling house connotes 
to some extent a permanent abode of the 
undivided -family where such family resides 
or intends to reside generally and not a 
house intended for a stray or temporary 
residence. for a specified purpose. - 

15. In a single’ Bench decision ‘of this 
Court in the case of Mohinddin ` Molla v. 
Jitendra Nath, AIR 1976 Cal 288, it was 
observed that even if at the time of institu- 
tion of the suit there is one member of the 
undivided family having any interest in the 
suit property which is the dwelling house of 
the undivided family, he shall have the right 
to file an application under 5, 4 of the 
Partition Act. In the instant case before 
us there is clear evidence that Kalipada Das 
has been residing in the house for 7-8 years 
before 1964 when he was examined as a 
witness. This takes us to a period prior to 
the purchase by the appellant Santosh Kr. 
Mitra. Therefore there can be no doubt 
that he has a right to file an application. 
under S. 4. 

16. In the case of Botokrishna v. Akshoy 
Kumar, 54 Cal WN 660: (AIR 1950 Cal 111), 
the -expression ‘undivided family’ has been 
interpreted to mean a family not divided 
qua the dwelling house; the emphasis is on 
the undivided character of the house and it 
is this attribute of the house which imparts 
to the family, its character of an undivided 
family. So long as the dwelling house has 
not been completely alienated to a stranger, 
the actual position is that it is still an un- 
divided family house, the possession and en- 
joyment of which are conferred on the mem- 
bers of the family (see Monomohan v. Usha- 
rani, AIR 1979 Cal -79). In‘ the case before 
us there is no ‘dispute that the. members of 
the family did not separate and were not 
divided qua the dwelling house. Conse- 
quently it seems that a member of. such 
family is entitled to ask for relief under Sec- 
tion 4 of the Partition Act. 


_ 17. The only point on which the claim 
is sought to be resisted is that a part of the! 
house,. may be.a considerable part of.it has’ 
been let out. to tenants. The. question is 
whether this amounts to -cessation of . the 
house being a family dwelling -house..” la- 
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the case of Dulal Chandra v. Gosthabehari, 
AIR 1953 Cal 259, it was observed that any 
suspension of occupation or for the. matter 
of. that, the absence of the owners of the 
house therefrom or an occupation or termi- 
nable occupation by tenants, cannot have 
the effect of making the house ceasing to 
be a dwelling house. In the case of 
Satyendu v. Amarnath, AIR 1964 Cal 52, a 
Division Bench .of this Court has held that 
‘the mere fact that a major part of the house 
was let out, to tenants did not prima: facie 
take the case out of the operation of S. 4 of 
the Partition Act. Relying on these deci- 
sions we may justifiably hold that the fact 
that the premises was let out to tenants by 
itself is inconsequential: unless it can be 
shown that it was so let out by the owners 
with the intention of never returning to it 
or using it as a residential house. From the 
evidence on record such an intention cannot 
be spelt out. On the other hand, it will 
bear repetition that some of the cosharers 
. Ihave come back to’ reside in the house. The 
intention to use the house as dwelling. house 
is an important criterion in determining 
whether a house continues to be a dwelling 
house of the family or not. In the case of 
Bhagirath v. Afaq. Rasul, ATR 1952 All -207, 
it was observed that. even though the house 
‘may fall into. a state of complete disrepair 
‘and not. actually in use as a, dwelling house, 
it will nevertheless continue to be a family 
residential house if the members of, the 
` family intend’ to use it as such as soon as 
they can conveniently do so. l 
'.18. All- these tests are ‘satisfied in this 
case and. we-do not see why the claim of 
Kalipada Das for relief under S..4 of the 
Partition Act’ should not be allowed. - ` 
19." As regards Panchanani Dasi the learn- 
ed Subordinate Judge. bas found against her 
relying upon a decision of the Bombay High 
Court (AIR 1936 Bom 197). This decision 
Jays down that a female of an _ undivided 
family marrying and going to live., in her 
husband’s house prima facie gives up her 
intention. of residing in the old house belong- 
ing to. the family and being married is also 
no longer a member of the family and as 
such is not entitled to the benefit of Sec. 4 
of the’ Partition Act. We have. already. in- 
dicated that undivided family has been used 
in Sec. 4 of the Partition Act to mean a 
family not divided qua ` the dwelling’ house. 
It does not ‘mean a joint ‘family as com- 
monly understood. Therefore from the fact 
at one ‘of the cosharers being married has 
been residing in her husband’s — it 
does not follow that she has lost her 
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to claim relief since the dwelling house re- 
mains undivided of which she is a cosharer. 
The Bombay case relied on by the learned 
Subordinate Judge came tobe considered in 
the case of Rukia Bi v. Rajia Bibi (AIR 1963 
Mad 298), and the view taken in the Bom- 
bay case was dissented from. This was a 
case where reliefs were sought for by a 
Mohammedan female marrying into ‘another 
family. It was-held that- under Section 4 it 
is not necessary that the cosharer applying 
for relief should continue to be a member 
of the family. Where therefore, there is 
no doubt that the house is a family dwelling 


house and that the petitioner is a cosharer 


who is entitled to a share in that house on 


partition even though married and living ' 


in her husband’s house would be entitled to 
maintain an application under S. 4 of the 
Partition Act. In the case before us the 
claim of Panchanani Dasi cannot be defeat- 
ed in view of the decision in the Bombay 


case. Apart from anything else. that was a. 


case before the commencement of the Hindu 
Suecession Act. The position. of Hindu 


at 


female even though married into another ` 


family has since considerably changed and 
she is entitled to claim relief on partition of 
the dwelling house. The view expressed by 
the Bombay High Court in the case relied on 
by the learned Subordinate Judge came to be 
considered. by. this High Court also in the 
case of ,Satyendu v. Amarnath (AIR 1964 
Cal 52) (supra) but the view was fonnd un- 
acceptable. -In that view of the matter we 
are unable to sustain the order of. dismissal 
passed in Misc. Case No. 41 of 1962 - filed 
at the instance of Panchanani . Dasi Her 
claim is sustainable in law and consequently 
her application also must succeed., — 


` 20. The position therefore now, is that 
two of the cosharers namely Kalipada; Das 
and Panchanani Dasi have severally applied 
for leave to. buy and the claim of both is 
sustainable. In that view of the matter Ap- 
peal. No. 237 of 1964 arising out of Misc. 
Case No., 10 of 1963 is dismissed and the 
Appeal No. 553 of 1964 arising out of Misc. 
Case No. 41 of 1962 is allowed: Both 
Panchanani’ and Kalipada having succeeded 
in establishing their right to relief’ under 
S 4 of the Partition Act, the learned Court 
below should now proceed according to 
the procedure laid down in sub-section (2) 
of Section 3 of the Partition Act. The ap- 
peals are thus disposed of. Where ` will be 
no order’ for costs. 2 : 

‘Preparation of formal decree in the ap- 
peals is dispensed with. ` a a 
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Let this order along with the records be 
gent down to the Court below forthwith. 
ANIL K. SEN, J.:— I agree. 
~.Order accordingly. 


AIR 1981 CALCUTTA 283 
ANIL K. SEN AND B. C. 
CHAKRABARTI, JJ. l 
Mamta Sen, Petitioner v. Life Insurance 
Corporation of India, Opposite Party. 
C. O. No. 1599 of 1981, D/- 14-7-1981. 
Insurance Act (4 of 1938), S. 39 — Nomi- 
nation by policy holder — Nominee is en- 
tited to receive payment in his capacity of 
nominee — Need not obtain a succession 
certificate. (Succession Act (1925), S. 214). 
The nominee under a policy of life in- 


surance nomination in whose favour had- 


been recorded in terms of sub-section (2) of 
S. 39 is entifled to receive payment as such 
nominee and he need not obtain a succes- 
sion certificate for the purpose. (Para 12) 
The various provisions of S. 39 make it 
abundantly clear that the nominee has the 
right to receive payment though he does 
not thereby acquire any title to the money, 
for, if it were so, his heirs would have been 
erititled to the money and not the heirs of 
the deceased had he been dead when the 
policy’ matures. (Para 8) 
By virtue of Section 39 the nominee is 
given a statutory right to receive payment, 
This is not the right of a person acquiring 
title to the money but a right flowing from 
his status as a nominee. (Case law discuss- 
ed). (Para 8) 
Cases Referred : Chronological Paras 
AIR 1970 Cal 513. 9 
AIR 1958 All 569: 1958 All LJ :262 il 
AIR 1957 Mad 115 ; 9 
AIR 1956 Cal 275 9, 11 
AIR 1937 Cal 423:41 Cal WN 985 8,10 
AIR 1928 ‘Cal 518:32 Cal WN 634 8,10 
Shymal Sen and Subrata Kr. Basu, -for 
Petitioner; R. C, Deb, Umesh Ch. Banerjee, 
A. Ganguly a G. Chandra; for _ Opposite 
Party, 
B. C. CHAKRABARTI, J.:— This‘is a 
revisional application at ‘the instance of the 
plaintiff and is directed ‘against an order 


dated May 5, 1981 passed in T. S. No. 674 


of 1977 now pending in the 7th Beach of 
the City Civil Court at Calcutta, i 

2. The petitioner instituted the suit prin- 
clpally for a declaration that she is entitled 
to the full value including bonus in respect 
of a life insurance policy. Facts so far as 
OTER Aa ae ee 


GY/HY/D399/81/LGC 


_ Mami v. L. L C.-of India 


Cal, 283 


they are relevant for our. present purposes 
are not disputed. Indrajit Sen, since. deceas- 
ed, was the holder of the life insurance 
policy and, the petitioner is’ the nominee of 
the policy holder. The policy holder having 


- died on March 5, 1974, she lodged a claim 


for payment of the amount due under the 
policy. Initially the Life Insurance Corpora- 
tion, the opposite party herein issned a dis- 
charge voucher to the petitioner for being 
duly filled in and returned to the Corpora- 
tion. This was done but the Corporation 
thereafter agreed to pay only the paid up 
value of the policy on the ground that the 
assured had suppressed material information 
and made certain misstatements. The peti- 
tioner was therefore constrained to file the 

suit, d 


3. The opposite ee is contesting the 
suit by fling a written statement. Amongst 
various objections raised by the opposite 
party, one was to the effect that the relief 
claimed in the suit was barred under S. 214 
of the Indian Succession Act. Issue No. 1 
framed in the suit refers to this objection 
and this issue was heard as a preliminary 
issue and disposed of by the impugned order. ` 


4. Upon a consideration of the relevant 
provisions of S. 214 of the Indian Succes- 
sion Act and S. 39 of the Insurance Act, 
and the various authorities cited by the 
parties the learned Judge, held that Sec. 39 
of the Insurance Act cannot override the 
provisions of S. 214 of the Succession Act 
and that therefore the petitioner was requir- 
ed to obtain a succession certificate in order 
to sustain her claim in the suit. The issue 
was thus disposed of. 


5. Dissatisfied with the decision afore- 
said, the petitioner has preferred the present 
revisional application. Mr. Sen appearing 
in support of the application, contended 
that S. 214 of the Indian Succession Act 
can have no application in this case because 
the petitioner did not base her ‘claim on suc- 
cession but laid her claim in her capacity of 
nominee named in the policy. It is also 
contended by him that in view of the clear 
and ‘specific provisions contained in Sec. 39 
of the Insurance Act, ‘production of a sic- 
cession certificate cannot. be insisted upon 
for sustaining such a claim or nomination. 
Mr. Banerjee in opposing the application on 
the -other hand argued that there was a re- 
lationship of debtor and creditor between 
the person from whom the money is claim- 
a and the deceased at the time of the lat- 

s death and as such Sec. 214 of the 
eo Act would be applicable, and the 
Court would be incompetent to pass a 


—. 


“~municated to the insurer and 
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decree for the recovery of the debt | in the 
absence of a succession certificate. f 


6 For a proper appreciation of the rival 
contentions, it is necessary to refer to the 
provisions of the two sections in some de- 
tails. Sub-section (1) of S. 39 of the In- 
surance Act provides that the holder ofa 
policy of. life insurance on his own life may 
when effecting the policy or at any time be- 
fore the policy matures for payment, nomi- 
nate the person or persons to whom the 
money secured by the policy shall be paid 
in the event of his death. Sub-section | (2) 
provides that a nomination in order to be 
effectual shall, unless it is incorporated in 
the text of the policy itself, be made by an 
endorsement on the. policy and duly com- 
a registered by 
him in the records relating to the policy. It 
also enables cancellation or successive 
charges in the nomination to be effected in 
the like manner and further provides that 
unless such change or cancellation is not duly 
Notified, the insurer shall not be liable for 
any payment made bona fide to a nominee 
registered in the records of the insurer. Sub- 
section (4) provides that a transfer or assign- 
ment of a policy made in accordance with 
Section 38 shall automatically cancel a nomi- 
nation. Sub-section (5) lays down that where 
the policy matures for payment, during the 
lifetime of the insured or where the nominee 
or nominees die before the policy matures 
for payment, the amount secured by the 
policy shall be payable to the policy holder 
or his heirs, or legal representatives or the 
holder. of a succession certificate as the case 
may be. Sub-section (6) says that where the 
nominee survives the person whose life is 
insured, the amount secured by the policy 
shall be payable to such survivor. 


7. Section 214 of the Indian Succession 
Act enjoins proof of representative title a 
«condition precedent to recovery through 
Courts of debts from debtors of deceased 
persons. It enjoins that no Court shall pass 
a decree against a debtor of a deceased to a 
person claiming on succession except on pro- 
duction of a Succession Certificate or pro- 
bate or letters of administration. . 

8. The various provisions of Section 39 
therefore make it abundantly clear that the 
nominee has the right to receive payment 
though he does not thereby acquire any title 
to the money, for, if it were so, his heirs 

ould have been entitled to the money and 
not the heirs of the deceased had he been 
dead when the policy matures. Sub-sec. (5) 
provides otherwise. Judicial pronouncements 
[prior to the enactment of the: Insurance Act, 


. Mamta.v. L. I, C. of India 


tA 


ALR. 


. also. support the view thatthe nominee does 


not acquire any title to the money payable 
under the policy. or. that. the same become. a ` 
part of the nominee’s estate.. (See Krishnalal 
v. Promilabala Dasi, 32 Cal WN 634 : (AIR 
1928 Cal 518); Tulsi Debya v. Bibhuti Bhu- 
san, 41 Cal WN 985 : (AIR 1937 Cal 423). 
In the absence of statutory recognition of 
nominee’s right to receive the money, prior 
to the enactment of provisions as in S. 39, 
it was then necessarily “held that a‘ nominee 
by virtue of the nomination would not be 
entitled to sustain any claim to the money. 
But by virtue of Section: 39 the nominee is 
now given a statutory right to receive pay- 
ment. This is not the right of a person ac- 
quiring title to the money but a right flowing 
from his status as a nominee. ` 


9. In Ramballav v. Gangadhar, AIR 1956 
Cal 275, it has been held that sub-section (6) 
of Section 39 confers on the nominee the 
Tight to receive the insurance money and 
that the statute merely provides an expedi- 
tious discharge of the liability of the Insurance 
Company by providing that so. far as. the 
Insurance Company is concerned . the money 
is payable to the nominee and‘ it need . not 
look to the legal representatives of the 
assured. The same view was taken in. the 
case of D. M. Mudaliar v. I. I. & B. Cor- 
poration, AIR 1957 Mad 115, where it has 
been held that the payee or the nominee is 
nothing more than an agent to receive the 
money. This view was also approved in the 
case of L. I. C. v. United Bank, AIR 1970 
Cal 513. ee Te 


10. Learned Judge in the trial Court con- 
sidered ahd relied on the decisions in the 
case of Tulsi Debya v. Bibhuti Bhusan, (AIR 
1937 Cal 423) and Krishnalal v.. Promilabala 
Dasi, (AIR 1928 Cal 518) (supra) to mean 
that the policy money was a debt .for the 
recovery . of which succession- certificate 
would be necessary, but failed to take note 
of the change in the legal position introduced 
by Section 39. In the case of Tulsi Debya, 
the claimant for the succession: certificate was 
the widow of the policy holder who however 
was not the nominee. In such circumstances 
she was held entitled to the grant of a suc- 
cession certificate. In Krishnalal v, Pramila- 
bala also it was held that a person simply 
nominated by an assured in his policy of life 
insurance for receiving the money. due under 
it has no trust created in his favour and can- 
not sue on the contract. These cases were 
decided before the Insurance Act came into 
force. ‘They have no longer any relevance 
except for. the purpose of showing that the 
nominee does. not become tbe., owner of the 
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money ‘payable under the policy but: that ‘it 
forms part of the assets of the deceased. 
After the enactment of the Insurance Act, 
the position ‘is given a statutory sanction and 
Section 39 of the Act further provides, that 
the nominee, is entitled to receive payment 
of the money in his capacity of nominee. — 


11. In the case of Shanti Debi v..Ramlal, 
AIR 1958 All 569, the lower appellate Court 
held that merely because the appellant was 
nominated to receive the money from the 
Insurance Company, she did not become the 
owner of the money and that the nomina- 
tion only dispensed with the necessity of ob- 
taining a succession certificate. On such 
view the lower appellate Court dismissed the 
appeal. The appellant preferred a second ap- 
peal to the High Court which too was dis- 
missed. This decision therefore impliedly 
holds that the nominee, in order to collect 
the money, need not obtain a succession certi- 
ficate. -In the case of Ramballav v. Ganga- 
dhar, (AIR 1956 Cal 275) (supra) also it is 
observed that Section 39 (6} provides an ex- 
peditious- discharge of. the liability of 
Insurance Cempany by providing that the 
money is -payable to the nominee. The 
Insurance Company need -not look to the 
legal representatives of the assured before 
making the payment. i 

12 Upon a consideration of the auth- 
orities and the relevant provisions of S. 39 
of the Insurance Act, we are of the opinion 
ihat the nominee under a policy of life 
insurance nomination in whose favour had 
been recorded in terms of sub-section (2) 
is entitled to receive payment as such nominee 
and he need not obtain a succession certifi- 

te for. the purpose. 

13. Mr. Banerjee’s contention that the re- 
lation between the Insurance Company and 
the deceased at the time of his death being 
that’ of debtor and creditor, a succession 
certificate becomes obligatory under S, 214 
of the Indian Succession Act, is not tenable 
in law, Section 214 provides that no Court 
shall pass a decree against a debtor of a de- 
ceased person for payment of his debt to a 
person “claiming on succéssion” to be 
entitled to the effects of the deceased person 
or to any part thereof, except on the pro- 
duction by the person so claiming, of a suc- 
cession certificate or probate or letters of ad- 
ministration. In order to attract the provi- 
sions of this section, the person claiming must 
be a person claiming to be entitled to the 
effects of the deceased “on succession”. We 
have already indicated what the rights of the 
nominee are. The nominee is not entitled to 
ask to be entitled to the effects: of the de- 
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She . claims not as 
heir to the deceased but as. nominee under- 
the policy. Such a claim is tenable and for 
the enforcement of such a claim, by suit if 
need be, she cannot be compelled to obtain 
a succession certificate. The law does not 
require her to do so. If the nominee is re- 
quired to obtain a succession certificate then 
the very purpose ‘of. nomination’ becomes 
nugatory. That apart, there may be situa- 
tions when the nominee may not be legally 
entitled ‘to -ask for a succession -vertificate. 
Take for instance, the case of nomination: in 
favour of a total stranger, not falling in the 
line of succession to the deceased. If such 
a nominee is required to obtain a succession 
certificate, he could: never get it. If the law 
is that he must obtain a succession certificate 
in order to be entitled to the relief that 
would mean that the nomination becomes in- 
effective and meaningless for all practical 
purpose. That is neither the intention nor 
the purport of the law as contemplated by 
Section 39 of the Insurance Act. There- is 
no: question of Section 39 overriding Sec. 214 
of the Indian Succession Act, as-the learned 
trial Judge seems to think. Section 214 in 
the facts of the case, is clearly inapplicable. 

14. Such being the position, we hold that 
the learned Judge in the Court below, by the 
order impugned has refused to exercise his 
jurisdiction in proceeding with the suit upon 
a clear misconception of the legal position as 
indicated hereinbefore. Such an order was 
clearly wrong and must be set aside, 

15. The revisional application therefore 
succeeds and is hereby allowed. The impugn- 
ed order is set aside, 


16. Let the hearing of the suit be expedit- 
ed and this order be communicated to the 
Court below forthwith. 


17. There will be no order as to costs. 
ANIL K. SEN, J.:— I agree. 
: Revision allowed. 





AIR 1981 CALCUTTA 285 
AMITABHA DUTTA, J. 

` Naresh Chandra Ray and others, Appel-. 
lants v. Saradendu Roy;: Respondent. 

S. A. No. 935 of 1974, D/- 20-7-1981. 

(A) Civil P, C. (5 of 1908), Section 100 — 
Second appeal — Interference — Determina- 
tion tbat suit property was joint family pro- 
perty by Additional District Judge in appeal 
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— Suck determination is a question. of fact 
— High Court cannot disturb such finding in 
second sppeal even when it is. erroneous but 
not totally unwarranted by evidence. AIR 
$976 BE 706 and ATR 1957 BA), Be on. . 
(Para 6) 
(B) Civil P. C. (5 of 1908), S. 96 — Re 
versal of order of eviction of B as ex licen- 
see by Additional District Judge on arriving 
at £nding that suit property was joint family 
property of. fathers of B and A-eviction 
petitioner — Finding could not be said to be 
without evidence. (Evidence. Act (1872), Sec- 
‘fion 3). 
Where the Additional District Judge in an 
appeal reversed the order of evicting B. as 
ex licensee from the suit property on arriving 
at the finding that there was sufficient- nucleus 
-of.joint fund of the fathers of B and A, the 
eviction petitioner at the time of acquisition 
of the suit property for acquiring: it and so: 
it was joint family property was an inference 
from the totality of facts and circumstances, 
the principal finding of Judge could not be 
said to be without evidence or totally:.un- 
Warranted by the evidence on record. -. 
(Para 6) 


Further, it would not be correct to say that 
the Judge had misplaced the onus of proof 
on A when his judgment plainly showed that 
he was conscious of the legal position that 
the initial onus was on the B to prove that 
the suit property was joint family property 
and the B bad succeeded ‘in discharging the 
initial onus of’ proving the suit property to 
be the joint family property acquired out of 
the. joint furid of the fathers of A and B and 
A had failed to produce- acceptable. proof to- 
controvert the evidence furnished by the B. 
AIR: 1969°SC 1076 oe AIR 1977 SC 409, 
Rel. on. i (Para 7) 
Cases Referred: Chconiologteal Paras 
AIR 1979 Cal 105 7 
AIR 1977 SC 409 , x 7 
AIR 1974 SC 708 ne SRD « 
AIR 1969 SC 1076 \ 7 
AIR 1957 SC 49 6 

JUDGMENT :— This is an appeal by the 
plaintiffs from the decision of the learned 
Additional District Judge, 10th Court, Alipore 

in Title Appeal No. 1349 of 1970 reversing 
the judgment and decree of the learned 
Munsif, Additional Court, Sealdah in Title 
Suit No. 21 of 1969, for eviction of the de- 
fendants as ex licensees in one room in pre- 
mises No, 30/42, ` Attapara Lane, P. S. 
Baranagar in the district of 24-Parganas. 

fy ‘The. plaintiffs’ ‘case was that they are 
the owners of the suit premises that the de- 
fendants were licensees in one room in the 
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suit premises and that the plaintiffs. duly re- 
voked the license by a notice dated 17th Dec., 
1963 served on the defendants who did not’ 
vacate the suit room in compliance thereof. 


‘3. The defendants contested the suit by 
filing a written statement in which they denied 
the allegations of the plaintiffs and asserted 
that they were occupying two rooms in the 
suit premises as co-owners of the said pre- 
mises which was joint family property of 
their father Surendra Nath Roy and father’s 
elder brother. Lalit Chandra Roy (father of 
the plaintiffs) and was acquired out of their 
joint family fund. l , 

4. The learned Munsif has decreed the 
suit holding that the defendants failed to 
prove the existence of such nucleus of joint 
fund or any ancestral property by which the 
suit property could be acquired. He has 
found that the suit property was acquired by 
the individual earnings of the plaintiffs and - 
that the defendants lived there as licensees 
Hl their license was duly revoked. The 
learned Additional District Judge has re- 
versed the decision of the learned Munsif on 
the finding that ‘the plaintiffs father Lalit 
Chandra Roy who was-a practising lawyer 
and his younger brother Surendra Nath Roy 
who was a medical practitioner: and ‘father 
of the defendants, lived jointly in property 
and mess at Tangail in East Pakistan that 
they had a joint fund that the land of -the 
disputed property was ‘purchased and the 
building thereon was thereafter constructed 
out of. moneys brought from the aforesaid 
joint «fund- which existed in East Pakistan, 
that: the plaintiffs have failed to prove: ac- 
quisition of the suit property -with their own 
earnings and that the defendants came to 
live in the suit. property which was the joint 
family property in their own right. 

5. The learned advocate for the appel- 
lants has raised two points. First the find- 
ings of the Additional District Judge are 
without evidence and based on misconstruc- 
tion of: the deed of: relinquishment (Tyag 
Patra) dated the 8th Dec., 1926 (Ext. A) ex- 
ecuted by Lalit, the elder brother in favour of 
Surendra as it does not indicate that they were 
living in joint mess. Secondly, the first ap- 
pellate Court has misplaced the onus on the 
plaintiffs: of proving the suit property as their 
self-acquired property although the initial 
onus to prove such property as joint family 
property has not been discharged by the de- 
fendants. -After hearing the learned advo- 
cates of. both parties and, considering the 
materials on record, I am unable to accept 
the submissions made on behalf of the ap- 
pellants for reasons hereinafter, mentioned. - 
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6. Admittedly. Lalit Chandra. Roy, father 
of the plaintiffs was a practising lawyer and > 
his younger brother Surendra, father- of. the 
defendants was a medical practitioner and 
they lived in the same house at Tangail in 
Fast Pakistan. The deed of relinquishment 
(Tyag Patra) dated the 8th December, 1926 
admittedly executed by Lalit in favour of 
Surendra shows, as it has been rightly found 
by the learned Additional District Judge that 
the two brothers had an ejmali fund that the 
land of their residential house was purchased 
and the building thereon was constructed with 
their joint fund and that the two. brothers 
lived there jointly. The meres -used in 
the document are” ; © 

“are vat ma a qa fate 

&. 3o f= SHIT SA. ee ee CHAT 

aware sn afd er”. 
As the land ‘had been auction purchased in 
the name of Lalit he executed the said deed 
in favour of Surendra declaring his 8 annas 
share in the property by relinquishing that 
share in his favour to avoid further trouble. 
‘There is also evidence of D. W. 1, the de- 
fendant No. 1 Saradindu who .is the eldest 
son of Surendra that his father kept all his 
earnings with his uncle Ge. Lalit) and. that 
his father and uncle lived in. joint mess. The 
learned Additional District Judge has accept- 
ed this evidence. Lalit and Surendra lived 
and died at Tangail Lalit died in 1960. 
Surendra predeceased him in or about 1950. 
There is undispited evidence that the plot 
on which the suit building was constructed 
was purchased in the name of the plaintiffs’ 
father Lalit in 1948 for Rs. 1,731/-. Another 
plot was purchased in the names of the plain- 
tiffs and the third plot was purchased ‘in the 
name of Surendra in the same locality at 
about the same time. The disputed building 
was constructed in 1952, Four rooms in the 
ground floor were constructed first for about 
Rs. 10,000/-. The plaintiff No. 1 Naresh who 
is the eldest among the parties had to admit 
in cross-examination that funds required for 
purchase of the three plots and construction 
of the disputed building were brought from 
Pakistan through bundis. He took’ the active 
part in those transactions of purchase. After 
construction of the disputed building the 
plaintiffs - ahd. the defendant No. 1 
together to reside there and shortly there- 
after the defendants Nos. 2 and 3 also came 
to live there. After the death of Surendra, 
the plaintiff No. 1 being the eldest among 
the parties swore an affidavit as guardian of 
the defendant No. 3 who was then a minor. 
| Considering these facts and circumstances the 
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-learned Additional District Judge has drawn 
the inference therefrom that the two brothers 


Lalit and Surendra continued in-joint mess, 


property and fund: as Jong as they lived and 
that the suit property was acquired out of 
their joint fund which. existed-in Pakistan and 
from. which moneys ‘were. brought for ac- 
quisition of the suit property. It is settled 
Jaw that a finding of ‘fact made by the first 
appellate Court which is the final Court of 
facts -can be interfered with im second appeal 
only when the finding is without evidence or 
based on inadmissible. evidence or is perverse 
Le. the finding is such that no reasonable 
and prudent man can come to it from the 
materials on record. This Court cannot dis- 
‘tarb.such finding in second appeal even when 
it is erroneous but not totally unwarranted 
by evidence. The decision as to whether the 
suit property is family property involved de- 
termination of a question of fact (vide 
Bachan Singh v. Dhian Dass, AIR 1974 SC 
708). It has been held by the Supreme Court 
in Meenakshi Mills Ltd. v. Commissioner of 
Income-tax, Madras, AIR .1957 SC 49 that 
when the finding is one of fact that it is it- 
self an inference from other facts: will not 
alter its character as one of fact. In the pre- 
sent case the finding of fact arrived at by 
the learned Additional District Judge that 
there was sufficient nucleus of ejmali fund 
of Lalit and Surendra at the time of acquisi- 
tion of the suit property for acquiring it and 
so it is joint family property is an inferen 
from the totality of facts and circumstances 







from medical practice to his elder brother 


stan that the plaintiffs and the 
No. 1 joinfly. occupied the suit house after 
its construction and that the plaintiff No, 1 
being the: eldest among the parties acted 28 
guardian -of the defendant No. 3 after Suren- 
dra’s death: In my opinion, ‘it cannot be said 
that the principal finding of the learned Ad- 
ditional: District -Judge in this case is with- 
olit evidence’ or totally unwarranted- ‘by the 
evidence on record’ as. contended on benial 
of tho appellants.! `- at 


7. It is not corréct to say that the learned 
Additional District Judge has misplaced 
onus of proof on the plaintiffs. His judg- 
ment plainly shows that he was conscious of 
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the jegal position that the initial onus was 
on the defendants to prove that the suit pro- 
perty was joint family property. In the case 
of. Mudi Gowda Gowdappa Sankh v. Ram 
Chandra Ravagowda Sankh, AIR 1969 SC 
1076 the Supreme Court has held that there 
is no présumption that a Hindu family 
merely because it is joint, possesses any joint 
property. The -burden `of proving that any 
‘particular property is joint family property 
is, therefore, in the first ‘instance upon the 
person who claims it as coparcenary property. 
But if the-possession of a nucleus of the 
joint family property is either admitted or 
proved any acquisition made by-a member 
of the joint family ‘is presumed to be joint 
family property. This is, however, subject 
to the limitation that joint family property 
must be such as -with its aid property in 
question could have been acquired. It is 
only after the possession of an adequate 
“nucleus is shown that the onus shifts on to 
the person who claims the property as self- 
acquisition to affirmatively make out that the 
property was acquired without any aid from 
-the family estate. This decision has been re- 
ferred to and followed.in Rajendra Nath v. 
T. C. Das, AIR.1979 Cal 106 cited on behalf 
of the appellants. There-is a series of earlier 
decisions..of the Supreme Court laying down 
the same principle.in the. context of different 
-ets of facts and it is unnecessary. to..cite 
them. In the present case on being satisfied 
that the. defendants had discharged. the initial 
onus the learned Additional District Judge 
dealt with the evidence adduced on behalf of 
the plaintiffs.to prove that. the suit property 
is ‘their self-acquired . property.. The plain- 
tiffs’ case is that Lalit and Surendra were all 
along separate in property. and mess and that 
‘the suit property was acquired out of the in- 
come of the four plaintiffs who are brothers 
‘and sons: of Lalit.. 
P. W. 1 Mahendra to the effect that he was 
close neighbour of Lalit and Surendra at Tan- 
gail and that they were never joint in mess 
‘or property.’ The learned Munsif has relied 
on his evidence. But P. W. 1 has admitted 
that he and the plaintiff No. 1 Naresh work- 
ed together in a private firm.. Moreover, the 
evidence of P. W. I is against’ the tenor of 
the. admitted tyag patra of 1926 (Ext. A): 
The learned Additional District Judge has, 
therefore, disbelieved P. W. t Manindra. The 
‘trial Court is wrong in holding that the evi- 
dence of P. W. 1 has not beén challenged. It 
also fell into error in holding that the defen- 
dant No. 1 has admitted that he took permis- 
sion from the plaintiffs for occupying in the 
suit premises. What he has said in his evi- 


r 
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` and contributions from his 


There is evidence of, 
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“dence is ‘that on coming: to ‘Calcutta from 


Pakistan he lived in the rented house of the 
plaintiff-Suresh at Beliaghat. The. version of 
the plaintiff No. 1 as P. W. 2 is that he 
brought about. Rs. 15,000/- from. Pakistan, 
and ihat he deposited the money in the 
United Bank in Calcutta. But he has not 
produced any account book of his alleged 
coal business nor has he prodiced even the 
bank pass book. No document whatsoever 
in support of his version has been adduced 
in evidence. The plaintiff No. 1 has admit- 
ted that he lived in a rented house at Behala 
and maintained his family with his income 
brothers which 
indicates his financial status. No other plain-. 
tiff has deposed in suit. There is no evidence” 
except the uncorroborated testimony ‘of the 
plaintiff No. 1-to show that the plaintiffs had 
sufficient funds of their own to acquire the 
suit property. The learned Additional Dis- 
trict Judge has inthis state of evidence dis- 
believed ‘the plaintiffs’ case of acquiring the 
suit property with ‘their own earnings. The 
learned advocate for the respondents has re- 
ferred to the decision of the Supreme Court 
in Union of India v. Moksh Builders ands 
Financiers Ltd., AIR 1977 SC 409 in which 
it has been held that the burden of proof is 
not static and may shift during the course of 
evidence. Where evidence has been led by 
the parties on the question at issue abstract 
consideration of onus are out of place and 
the truth or otherwise must always be ad- 
judged on the evidence led by the parties. 
In this case, the learned Additional District 
Judge has found and in my view, rightly that} 
the defendant has succeeded in discharging 
the initial onus of proving the suit property 
to be the joint family property acquired ‘out 
of the joint fund of Lalit and Surendra and 
the plaintiffs have failed to produce accept- 
able proof to controvert the evidence furnish- 
ed by the defendants. It cannot be said that 
the first appellate Court has misplaced the 
onus of proof in this case, 


8. In my view, the points raised on behalf 
of the appellants fail and the appeal, there- 
fore, fails.” The appeal is dismissed. No 
order is made as to costs. 


Z i - l -i _ Appeal dismissed. 
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Manick ‘Sahana, Appellant v. State * of 


West Bengal. and. others, Respondents. 


F.M.A.T. Nos. 1990 and 1991. of” 1979, 


D/- 4-8-1981. 


(A) Rice Milling -Industry (Regulation) 


Act (21 of 1958), S. 6A (as introduced by 
W. B.. Amendment Act (53 of 1974)) and 
Ss. 5, 6, 7 and 8 — S. 6A is not repugnant 


to or, inconsistent with provision of 
Ss..5, 6,.7, or.8. (Constitution of India, 
Art, 254 (2)).. 


S. 6A which is a provision for grant of 

a licence for husking mill is not repug- 

nant to „or inconsistent with the provi- 

. sions of Ss,.5, 6, 7 and 8 of the Rice- 
„Milling Act. „(Paras 6, 7, 8) 


The object of sub-s, (5) of Section 6A 
“which provides for lapse of licences 
Branted under the Rice-Milling Act be- 
fore the introduction of Section 6A under 
certain: circumstances is quite in accord- 
ance with the grant. of a licence under 
_bub-s, (3). of Section 6A.- After a licence 
under -sub+s, -(3) is- granted ‘or if no such 
licence is granted or no application for 
_the grant of such a licence is made, the 
licence granted under S. 6 of the Rice- 
Milling Act will lapse. Sub-s: (5) is an 
addition to S. 6 and not contrary to or 
inconsistent with that section. If a State 
Act/makes certain additions to a Central 
Act, the State Act having been passed in 
accordance with Art. 254 (2) of the Con- 
‘stitution, and such additions providing 
‘for. compliance with certain conditions, 


there can be no question of repugnancy, 


or inconsistency between the State Act 
and the Central Act. On this ground alsa 
there is no repugnancy between S. 6A 
and the other provisions of the Rice- 
Milling Act. (Para 9) 

S. 6A was enacted under item 33 of the 
Concurrent List with the assent of the 
President of India in accordance with 
Art. 254 (2) of the Constitution. On the 
assumption that S. 6A is repugnant to the 
provisions of Ss. 5, 6, 7 and 8 of the Rice- 


Milling Act passed by Parliament, it is . 


apparent that as Section 6A was passed 
in. accordance with Art. 254 (2), S. 6A 
‘will prevail in the State of West Bengal 
‘to the extent of the repugnancy. Art. 254 
(2) does not say that the. Central Act will 
become void.: It-is not the intention of 
Parliament that when a law is passed by 
State under Art. 254 (2) which is repug- 
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nant. to. the .Jaw- passed by Parliament 
the latter will be ‘void’ to the. extent of 
the repugnancy for, though in the State 
concerned the State law will prevail to 
the . law 
passed: by Parliament will remain opera- 
tive in other States, © (Para 11) 

(B) Rice mune Industry, (Regulation) 
, 6, 7,8 and S. 6A — In- 
troduction of S. en by W. B. Amendment 
Act (53 of 1974). and subsequent omission 
with retrospective. effect by Rice-Milling 
Industry: (Regulation) (W. B B. Amendment) 
Act (25 of 1977) — Effect — Provisions 
of Ss. 5, 6, 7 and 8 cannot be said to be 
impliedly -repealed by S. 6A. ((1) Inter- 
pretation of Statutes — Repeal by impli- 
cation — (2) General Clauses Act (1897), 
S. 6). — 

It is doubtful whether one provision of 
a- statute can be said. to repeal by impli- 
cation another provision of the same stat- 
ute. It is the golden rule of construction 
that the Court should try to reconcile 
two -provisions of a statute which are 
apparently inconsistent with each other. 
S. 6A is not inconsistent with any of the 
Said provisions of the Rice-Milling Act 
and, as such, the question of implied re- 
peal does not arise. But even assuming 
that there has been an implied repeal , of 
the said provisions by S. 6A, the W. B. 
Amendment Act of 1977, which omitted 
S. 6A with retrospective effect, by neces- 
sary implication. contains an intention 
that the repealed provisions of the Rice- 
Milling Act (if those have been repealed 
at all) would revive. (Para 14) 
Cases Referred : Chronological. Paras 
AIR 1979 SC 898: 1979 Cri LJ 773 . 12 
ATR 1954 SC 465: 1954 Cri LJ. 1322 15 


S. C. Bose and-Ramapati Roy, for Ap- 
pellants; A. P. Chatterjee and S; C. Ukil, 


- for Respondents. 


M. M. DUTT, J.:— The = appellant 
Manick Sahana has, in this appeal, chal- 
lenged the propriety of the judgment of 
Basak J. discharging the Rule Nisi issued 
on the application of the appellant under 
Art, 226 of the Constiution. 

2. In the-Writ Petition, the appellant 
challenged the validity of the provisions 
of Ss,-.5,-6, 7 and.8 of the -Rice-Milling 
Industry (Regulation) Act, 1958, .herein- 
after. referred to as the Rice-Milling Act, 
which is a Central. Act. The Rice-Milling 
Act was passed by Parliament on May 
18, 1958 for the purpose. of regulating the 
Rice-Milling Industry in the interest of 


.. the general public. S. 2 of the Rice-Mill- 
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ing. Act contains a declaration as to the 
expediency of control by the Union of 
the Rice-Milling Industry, S. 3 is the 


definition. section,..Clausa (a) of S, 3 dew. 


fines a: defunct rica mill as meaning, 
inter alia, a rice mill ín existence at tha 


commencement of the Rice-Milling Act | 


dn which rice milling operations have no? 
been carried on for a. continuous -period 
of one year prior to such commencement, 
- and .a.rice mill whether established be- 
fore or after the commencement of tha 
‘Rice-Milling Act in which the rice milla 
dng operations have not, been carried ion 
for a continuous-period of one year after 
the commencement of. the Rice-Milling 
Industry (Regulation) - 
1968,. Cl, -(b) of S; 3 defines “existing rice 
mill” as meaning a rice mill carrying on 
-Tice milling operations at the commence- 
ment of the Rice-Milling Act, and in- 
cludes a rice mill in existence at such 
commencement’ which is not carrying.on 
‘Tice milling operations but in which rios 
“milling operations have been carried on 
at any time within a period of one year 
prior to such commencement, Under 
cl, (e) of .S, 3, “new rice mili” means a 
rice mill other than an existing rice milf 
or a defunct rice mill’ Under S. 3A which 
was incorporated in -the Rice-Milling Act 
by the Rice-Milling Industry (Regulation) 
Amendment ‘Act, 1888, the provisions. of 
‘the Rice-Milling’ Act have been made 
applicable to rice-hullers. S. 4 provides 
for the appointment .of licensing officers, 
5. 5 provides for grant of permits in res- 
ect of defunct rice mills and the estab-~ 
hment of new rice mills, S, B poriaja 
“8S follows: | - 
“6, (1), Any owner of an existing „rica 
mill or of a rice mill in respect of which 
‘a permit granted under S. 5 is effective 
may make an application to the Jicensmg 
officer for the grant of a licence for car- 
rying | on rice milling koaua in -that 
rice mill, 


(2). Every. application aer sub-see, w 
shall be made in the preseribed form and 
Bhall contain the.. particulars regarding 
the location of the rice mill, the size and 


type thereof and such other.. a 


as may be prescribed, 


- (3) On. receipt of any jek application 
for the grant of-a licence, the licensing 
officer shall grant the. licence on 
such conditions includmg such con- 
ditions as- to ‘improvements to exist- 
‘Ing machinery, replacement of existing 
‘machinery and use of improved methods 
of rice-milling, as may þe necessary ‘ta 
eliminate waste, obtain maximum pro: 
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duction and improve quality and condis 
tions relating to the polishing of rice, on 
payment of such fees and on the deposit’ 
‘of such sum, if any, as security for the | 
due performance of. tha _ conditions aq 
may be prescribed, 


(4) A licence granted under this sec 
‘tion shall be valid for the period specix 
fied therein and may be renewed from 
‘time to time for such period and on pay~ 
‘ment ‘of such fees and on sueh conditions 
{including such conditions as to improve- 
ments to existing machinery, replacement 
of existing machinery and use of improv 
ed methods of rice ‘milling, as may ba 
necessary to- eliminate waste, obtain | 
‘maximum production and improve quas 
lity) as may be prescribed: 


Provided that if in a mill in respeot of 
which a licence has been granted wunder 
spub-sec, (3) rice milling operations are ^ 
not carried on for a continuous period 
‘of one-year at any ‘time after the com- 
méncement of fhe Rice-Milling Industry 
(Regulation) Amendment Act, 1968, then, 
such licence shall cease to- be valid upon 
‘the expiry of the said period of one year 
and a fresh' licence shall be necessary for 
Carrying ; jo rice: e milling operations in that ; 
ma.” 


Bection 7 lays down the circumstances | 
under, which licences” may be revoked, 
Suspended and amended, Suib-see, (1) of 
B. 8 enjoins that no pérson er authority, | 
shall after the commencement of the 
Rice-Milling Act establish any new rica 
mill except under and in accordanee with 
a permit granted under S. 5. Under sub= 


` ec, (2) of S. ‘8, no owner of a rice mil., 


‘shall, after the commencement of the 
Rice-Milling Act, carry on rice milling 
operation except under and in accordance 


- with a licence granted under S. 6. 


3. The West, Bengal, State Legislaturd 
passad an Act, namely, the Rice-Milling 
Industry (Reguilatian) (West Bengal Sex 
cond Amendment) Act, 1974, hereinafter 
referred to as the W. B. Amendment Act 
of 1974. By the W. B. Amendment Ac? 
of.1974, the Rice-Milling Act was amenth 
£d by the introduction thereto of a new 
section being ‘S. 6A. The W, B. Amend, 
ment Act of 1974 was passed in accord. 
ance with the provision .of Art. 254 (2). 
of the Constitution with the assent of tha 
President of India, S, 6A provides as fols | 
lows: | 

1 


"6A. Licence for husking -milL— (J 
‘Notwithstanding ` anything to the ou 
contained in this Act, ‘every owner of a 
husking mill. -whether he ‘holds. licenca 
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under this Aet or not, shall -within thirty 
days from the date of: coming ints foree. 
of the Riee-Milling Industry (Regulation) 
. (West: Bengal Second Amendment) Ordi- 
` nance, 1974 (West. Bengal Ordn.-XIV of 
1974), or in the case of am owner of a mew 
husking nll. before-he starts actwal.mill- 
ing operation, shall make an application 
to the licensing officer - for the 
grant of ai fresh- ~ licence for 
carrying on rice-milling eae int 
that busking mill: 
| Provided that the Heensing officer may, 
| for good or sufficient reason being shown, 
extend: the time for making suck appli- 
cation for a further period! of thirty days. 
(2y Every application under sub-sec. (1Y 
shall be madé in such form, be accom- 
_ panied by such fee and shail contain such. 
|- particulars as may be speciffed’: by” the 
State Goverment by notificatiom in this 
behalf hereafter, 


1 


officer om application made under this 
section shall be subject to the following 
conditions, namely:—-° _ / 


| (a) that the Ticencee shall recover from. 
| every customer not less than sixty per 
cent, of the charges for milling rice, in 
kind. that is, in rice, 

(b) that the licensee shall. deliver to the 
State Government seven. tonnes, in the 
case of a husking mill which is fitted with 
a. No: 2, type of huller and in any other 
case, five tonnes of-rice of fair average 
qualify within. the thirtieth day of April 
every year, at. such price as may be fixed 
by the: State Government under any law, 
- for the time being, in force, and. 





State Government may, by: notification 
specify.. l 

(4) The form’ ‘of the licence and the 
manner im -which the- licensing officer 
| Shall grant the same shall be such as may 
be specified by the State Government by 
notification issued in this behalf. 

(5) A Ticence granted to an owner of a. 
husking mill before the coming into force. 
of the Rice-Milling Industry (Regula- 
tion) (W. B. Second Amendment) Ordi- 
nance, 1974 (W, B. Ordn, XIV of 1974), 
shail lapse— 

G) if the owner does not apply for . a 
fresh licence within the. time 
under sub-sec, (1), 

(ii) om. the. issue of ‘a- fresh licence: by" 
the licensing officer under sub-sec.. (3), or 

. (i) if @ fresh licence under the provi- 
Blons. of this section is not granted, . 


(8} A licence’ granted by the licensing ` 


(c) such: other. conditions, if any,. as the | 
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(6) Matters which have not been pro- 
vided for im this section; but which are 
provided elsewhere in this Act or in the 
rules, framed thereunder shall mutatis: 


mutandis apply te a licence granted 


under this section... 

Explanation. A. “Hosking Mill” is a 
vice mili which undertakes: rice-milling. 
operation om customer's account only.” 

4. Section: 64 was omitted from ` the 
Rice-Milling Act with retrospective effect 
by the West Bengal Ordinance No. 15 of 
i977 which was replaced by the Rice 
Milling Industry (Regulation) (W. B. 
Amendmenty Act, 1977, hereinafter re- 
ferred to as the W, B. Amendment Act of 
IS7?. Ss. 3 and'4 of the W. B. Amend- 
ment Act of 1977 are as follows:— 

"3. ‘Omission of S; 6A of Act 21 of 
1958— S. 6A of the said Act shall be, and 
shall! be deemed always to have been 
omitted, ` 

4. Savings— Omission ‘of S. 6A of the 
said Act by S. 3 shall not affect the validi- 
ty of any act done or omitted to be done 
under the said S. 6A and no suit, prose~ 
cution or: other Tegal proceeding shall lia 
against any person. for any act done or 
omitted to be. done under the’ said Sec- 
tion 6A.” 

"5. The appellant is the owner of a 
husking mill and he has been operating. 
the same without ahy. licence.. The ‘con-, 
tention of the appellant is that the. pro- 
vision of S. 6A introduced into the Ricé+ 
Milling Act by the W. B. Amendment. 
Act of 1974 was repugnant’ to and incon- 
sistent with the provisions of Ss. 5, 6, T 
and 8' of the ‘Rice-Milling Act and. that, 
accordingly, after the introduction . of 
S. 6A the said provisions of the. Rice- 
Milling Act became void and did not re- 
vive after the omission of S. 6A by the 
W. B. Amendment. Act of 1977. Alter- 


_Datively, it is contended that S. 6A, im- 


pliedly repealed the provisions of Ss. 5, 
6, 7 and 8 and the omission of S. 6A did 
not revive the said provisions, It is sub- 
mitted on behalf of the appellant that. 
in. view of the fact that Ss. 5, 6, 7 and 8 
of the Rice~Millmg Act stand abrogated: 


or repealed, there is no law which pro- 


hibits a person from carrying on rice- 
milling operations in a husking mill. The 
appellant is, therefore, entitled to carry 
on rice-milling’ operations without any 
permit or licence as required’ under Sec- 
tions 5 and-6 of the Rice-Milling Act, 
the said provisions not being in existence. 
6. The first question. we have to con- 
sider is,. whether S. 6A: is. repugnant to 
or. inconsistent with the provisions 


_ fulfilled are complétely different 


a 
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Ss, 5, 6,7 and 8 of the Rice-Milling Act. 
S. 6A is a provision’. for grarit 
licence for a husking mill which is a rice 
mill under the explanation to the section. 
S. 5 of the Rice-Milling Act, -on the 
other hand, is the provision for grant of 
a permit for the establishment of a new 


rice mill or for recommencing rice-mill-. 


ing operation in a defunct rice mill. The 
scheme of the Rice-Milling Act is that no 
one can establish a new rice mill or re- 
commence rice-milling operation in a 


` defunct rice mill without a permit and 


after the establishment of a new rice 
mill a licence has to be obtained for rice 
milling operations, S. 6A relates only to 
the grant of licence for rice-milling 
operations. So there is no inconsistency 
between the provision of S. 5 and S. 6A, 
each dealing with a different matter, 


© namely, S. 5 deals with grant of permits 


and S., 6A for the grant `of licences for 
rice-milling operations. 
7. Section 6 (1) of the - Rice-Milling 


Act provides for the grant of licence for 
rice-milling operations in an existing rice 
mill or a rice mill in respect of which 
a permit has been granted under S. 5, 
S. 6 (1) cannot, therefore, be said to ba 
contrary to or inconsistent with S. 6A 
which also requires that a licence has te 
be obtained for rice-milling operation. 
Sub-sec. (2) of S. 6 requires that an ap- 
plication under sub-sec. (1) shall be made 


in the prescribed form and shall 
contain certain particulars as may 
be prescribed, The applicaton 
which has to be made under sub- 


Bec. (2) of S. 6A has also to be made in 
such form containing such particulars ag 
may be specified by the State Govern- 
ment. The particulars which have been 
prescribed under sub-sec, (2) of S. 6 and 
those specified by the State Government 
ander sub-sec, (2) of S. 6A are more or 
less the same. There is, therefore, no in- 
consistency between sub-sec. (2) of S. 8 
and sub-sec. (2) of S. 6A. 

8. Sub-sec. (3) of S. 6 lays down the 
conditions of grant of licence. On the 


_ other hand, under sub-sec. (3) of S. 6A, 


to ` be 

from 
the conditions that are laid down in sub- 
sec. (3) of S. 6. In this connection, we 
may refer to sub-sec, (6) of S. 6A which 
provides that matters which have not 
been provided for in S. 6A, but which are 
provided elsewhere in the  Rice-Milling 
Act or in the rules framed thereunder 
shall mutatis mutandis apply to a licence 
granted under S. 6A. The combined effect 


the conditions that are required 


‘of sub-sec. (3) and sub-sec. (6) of S. ‘6A 
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is that in addition t6 the conditions‘ re- 
quired to be fulfilled. under sub-sec.- (3) 
of S.'6, the conditions mentioned in sub- 
sec. (3) of S. 6A have also to be fulfilled. 
Considered from this point of view, it is 
difficult to say that sub-sec. (3) of S. 6A 
is repugnant to sub-sec, (3) of S. 6. Sub- 
sec. (4) of S. 6 provides for the renewal of 
a licence. None of the sub-sections of Sec- 
tion 6-A provides for the renewal of- a 
licence, In view of  sub-sec, (6) 
of Section GA, sub-section (4) of Sec. 6 
will apply mutatis mutandis. Thus we 
find that S. 6A is not repugnant to or in- 
consistent with S. 6. If S. 6 is not repug- 
nant to S. 6A, there is no question of re- 
pugnancy between S. 6A on the one hand 
and Ss. 7 and 8 on the other, Therefore, 
the basis of the contention of the appels 
lant is gone. 


9. Our attention has been drawn on 
behalf of the appellant to sub-sec, (5) of 
S. 6A which, inter alia, provides that the 
licence granted under the Rice-Milling 
Act before the W. B. Ordinance No.. 14 
of 1974 shall lapse under certain circum- 
stances as specified in cls, (i), (ii) and (iii) 
of sub-sec. (5). It is submitted that as 
sub-sec, (5) e¢ancels the licenses issued 
under the Rice-Milling Act before the 
introduction of S. 6A, S. 6A should be 
held to be repugnant to the provision of 
S. 6 of the Rice-Milling Act under which 
such licenses were granted. We are un- 
able to accept the contention. The object 
of sub-sec, (5) is quite in accordance with 
the grant of a licence under sub-sec. (3) 
of S. 6A. After a licence under sub-sec- 
tion (3) is granted or if no such licence 
is granted or no application for the grant 
of such a licence is made, the licence 
granted under S. 6 of the Rice-Milling 
Act will lapse, Sub-sec. (5), in our opin- 
ion, is an addition to S. 6 and not con- 
trary to or inconsistent with that section. 
If a State Act makes certain additions to a 
Central Act, the State Act having been 
passed in accordance with Art. 254 
(2) of the Constitution, and such addi- 
tions providing for compliance with cer- 
tain conditions, there can be no question 
of repugnancy or inconsistency between 
the State Act and the Central Act. The 
discussions which we have made above 
show that S. 6A has, in effect, made cer- 
tain additions to the Rice-Milling Act 
relating to the grant of licence, and on 
this -ground also we hold that there is no 
repugnancy between S. 6A and the other 
provisions of the: Rice-Milling Act. - - 


10. As much arguments. have been 


‘made as to the ‘interpretation of Arti- 


1981 
cle 254 (2) of the Constitution and asto the 


question of implied repeal, we may. pro- . 


ceed onthe .assumption that S. 6A is:re- 
pugnant to the ‘provisions . of Ss: 5, .6, 
7 and 8. On this assumption, the. question 
which we are to consider. is whether 
there was an implied repeal of the said 
provisions.of Ss. 5, 6, 7 and 8 by S. 6A 
and. whether after the omission of S. 6A 
by the W. B. Amendment Act of 1977 
with retrospective effect, there has been 
revival of the repealed provisions, 


1L Mr. Somendra Chandra Bose, 
learned counsel appearing on behalf of 
the appellant, submits that after the in- 
troduction of S. 6A, the provisions of 
- Ss, 5, 6, 7 and 8 of the Central Act, that 
is, the Rice-Milling Act, became void. 
Art. 254 of the Constitution is as follows: 


"254. (1) If any provisions of a law 
made-by the Legislature of a State is 
repugnant to any provision of a` law 
‘made by Parliament which Parliament is 
competent to enact, or to any provision 
of any existing law with respect to one 
of the matters enumerated in the concur- 
rent List, then, subject to the provisions 
of cl. (2) the law made by Parliament 
whether passed before or after the law 
made by the Legislature of such State, 
or, as the case may be, the existing law, 
shall prevail and the law made by the 
Legislature of the State shall, to the ex- 
tent of the repugnancy, be void. f 


(2) Where a law made by the Legisla- 
ture of a State * * * with respect to 
one of the matters enumerated in the 
Concurrent List contains any provision 
repugnant to the provisions of an earlier 
law made by Parliament or an existing 
law with respect to that matter, then, 
the law so made by the Legislature of 
such State shall, if it has.been reserved 
for the consideration of the President 
and has received his assent, prevail in 
that State: 


Provided that nothing in this clause 
shall prevent Parliament from enacting at 
any time any law with respect to the 
same matter including a law adding to, 
amending, varying or repealing the law 
so made by the Legislature of the State.” 
_It is not disputed that S. 6A was enacted 
under Item 33 of the Concurrent -List 
with the assent of the President of India 
in accordance’ with Art, 254 (2) of- the 

| Constitution, On the --assumption that 
_ 5. 6A is repugnant to the provisions of 
_ Ss, 5, 6; 7 and 8 of the Rice-Milling: Act 
apg by Parliament, it is apparent that 
as: S, 6A was. passed in accordance with 
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Art: 254. (2):.S. 6A will preva . in thef 
State of. West Bengal to the extene. of th. 
repugnancy.. Art. 254 (2) does- not sa 
that the Central Act will beeome voi 
The position, therefore, in our -opinion, 
is that S. 6A will prevail and the provi- 
sions of the Rice-Milling Act which are 
repugnant to S. 6A will not be enforce- 
able in the State of West Bengal. Under 
cl. (1) of Art. 254, the State Act, if it -is 
repugnant to the Central Act, will be 
cl. (2) of Art. 254, the 
word “void” is absent. All that has been 
provided in cl. (2) is that the State Act 
will prevail to the extent of the repug- 
nancy-in that State. It is, therefore, obvi-~ 
ous that it is not the intention of Parlia- 
ment that when a law is passed by. a 
State under Art. 254 (2). which is repug~ 
nant to the law passed by . Parliament, 
the latter will be ‘void’ to the extent. .of 
the repugnancy. When a law is said to 
be void, it may be regarded as still born 
.or is wiped out from the Statute Book. 
Such a situation, in our opinion, cannot 
arise under Art. 254 (2), for, though in 
the State concerned the State law will 
prevail to the extent of the repugnancy, 
the law passed by Parliament wil] remain 
operative in other States. 


32. The learned counsel for the ap- 
' pellant, however, has placed strong reli~ 
ance on a decision of the Supreme Court 
in M. Karunanidhi v. Union of: India, 
AIR 1979 SC 898, where Fazal Ali J. 
speaking for the Court observed as- fol- 
lows (at p. 898):— 

“1, Where the provisions of a Central 
Act and a State Act in the Concurrent 
List are fully inconsistent and are abso- 
lutely irreconcilable, the Central Act will 
prevail and the State Act will become 
void in view of the repugnancy. ; 

2. Where, however, a law passed by 
the State. comes into collusion with a law 
passed by Parliament on an Entry in the 
Concurrent List, the State Act shall pre- 
vail to the extent of the repugnancy. and 
the provisions of the Central Act would 
become void provided the State Act has 
been passed in accordance with cl. (2) of 
Art. 254. ; 

3. Where a law passed by the State 
Legislature while being substantially 
within the scope of the entries in the 

: State List entrenches upon any of the 
Entries in the Central List the constitu- 
tionality of the law may be upheld by 
invoking the doctrine of pith and sub- 
stance if on an analysis of the provisions 
of the Act-it appears that by and. large 
_the law falls within the four corners- of 


‘the State List and entrenchment, if any, 
ts purely incidental or inconsequential.: 

. 4 Where, however, a law made by tha 
State Legislature on: a subject covered 
by the Concurrent List is inconsistent 
with and repugnant to a previous law 
made by Parliament; then such a law 
can be protected by obtaining the assent 
of the President under Art, 254 (2) of 
the Constitution, ‘The result of obtaining 
the assent of the President would: be that 
50 far as the State Act is concerned, if 
will prevail in the State and overrule 
the provisions of the Central’ Act in their 
applicability to the-State only, Such a 
state of affairs will exist only until. Par~ 
lament may at any time make a law add- 
ing to, or amending, varying or repealing 
the law made by the State Tepislatita 
under the proviso to ‘Art. 254,” - 

18. Para. 2 of the said observation has 
been relied upon by the learned counsel 
for the appellant in support of his con- 
tention that the provisions of the Central 
Act would become void, If we confine 
ourselves only to para, 2 of the said ob- 
servation, it must be said that the said 
observation supports the contention. _of 
the Jearned counsel, But. in para. 4 of 
the said observation, it is not stated that 
the provisions of the law: passed’ by Par- 
liament would become void. We do- not 
think that in using the ‘word ‘void’ in 
para, 2 of. the. observation the Supreme 
Court meant the same in the strict lite- 
ral or legal sense of the-word. Reading 

as. 2 and 4 together; what was meant 
the: Supreme Court..was:that.the pro- 
visions of law made by Parliament. would 
be. unenforceable in the State .concerned: 
The said decision of the Supreme Court 
is, therefore, of no help to the appellant, 


14. Next; we may consider the ques- 
tion of implied repeal of the provision of 
Ss. 5, 6, 7 and 8 by S. 6A of the Rice- 
Milling Act, In our opinion, it is doubt~ 
ful whether one: provision of-a statute 
can be said to repeal by implication an- 
other- provision of the. same: statute, -Ië 
is the golden’ rule of construction ~ that 
the Court should try to reconcile two 
provisions of a statute which are appa- 
rently inconsistent with each other; We 
have already held that S. GA is not in- 
consistent with any of the said provisions 
of the Rice-Milling Act and, as such, the 
question of implied repeal does not arise, 
But even assuming that there has been 
an implied repeal of the said provisions . 
by S. 6A, Iet us consider whether the 
repealed provisions have revived after 
the oaiae of S, 6A from:the Rice-Mill- 
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ing Act, In this connection, if will be pro- 
fitable to refer to the following state- 


ment. of the law in Maxwell’s: interpre ` 


fation of Statutes, 12th Edn, pp, 19-20: . 
“Where an Act is repealed and the re- 
pealing enactment is then repealed by 
another, which manifests no intention 
that ‘the original Act shall continue re- 
pealed, the common law rule was that 
the repeal ‘of the second’ Act evived, the 
first ab initio..... seeguacnes 


The common law on the point was 
altered in 1850, by à- provision now to ba 
found in S, 11.(1) of the- Interpretation 
Act, 1889: Where an Act passed after 
E850 “repeals a repealing enactment, if 
shall not be construed as reviving any 
enactment previously repealed, ' unless 


` words ‘are added reviving that enact- 


ment,” 


Thus it appears that under the common. 
law rule, in the absence of any intention 
that: original Act shall continue repealed, 
the repeal of the repealing Act would. 
revive the. original Act, The W, B 
Amendment Act of 1974 which amended. 
the Rice-Milling Act and . introduced 
S.. 6A thereto: did not express. any inten- 
tion that the repealed. provisions of Ss. 5, 
6, 7 and: 8 (assuming that these provi- 
sions were impliedly repealed] would 
continue repealed. If. it is: taken that the 
principles. of law- contained in S, 11 (J 
of the Interpretation Act, 1889.:is also 
applicable to our country, we are of. the 
view that the W, B, Amendment Act: of 
1977, which omitted. S, 6A with ,retrospec- 
tive effect, by necessary impliéation . con- 
tains an intention that the repealed: pro- 
visions of the Rice-Milling Act (if those 
have been repealed at all) would revive, ~ 
It has been noticed that S.. 3 of. the W. B, 
Amendment Act. of. 1977. provides. that 
S. 6A of the Rice-Milling Act. shall be; 
and shall be deemed always to have. been, 
omitted, If the intention of the legisla- 
ture was that the repealed provisions 
would continue to be repealed; in “that 
case, it was not necessary for the legisla- 
ture to omit S., 6A with retrospective 
effect. The fact ‘that S. 6A has been: omit- 
ted with retrospective effect; that is. to 
say, from the date of its enactment, 
clearly evinces an intention. of the: legis- 
lature that the said provisions. ‘of the 
Rice-Milling Act would revive. In the. 
circumstances, we hold that even assum- 


ing that S:-6A ‘had repealed the ` proviz- 


sions of Ss. 5, 6, 7 and 8 of the Rice-Mill- 
ibg Act, after the omission of S, 6A from: 
the Rice-Milling Act with ee 
efect, revived the. said provisions, 
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already stated, the question of repeal 
does not arise in view of our finding that 
5. 6A was not repugnant to any other 
provision of the Rice-Milling Act, 


15. In this connection, we may refer 
to a decision of the Supreme Court in 
Harishankar Bagla v. The State of Ma- 
dhya Pradesh, AIR 1954 SC 465 where 
one of the questions that was considered 
by the Supreme Court was whether S. 6 
of the Essential Supplies (Temporary 
Powers) Act, 1946, which contained a non 
obstante clause, had repealed the pre- 
existing laws, S. 6 was as follows:— 


“Any order made under S. 3 shall 
have effect notwithstanding anything in- 
consistent therewith contained in any en- 
actment other than this Act or any in- 
strument having effect by virtue of any 
enactment other than this Act,” 

In that case, Mahajan C, J, observed ag 
follows (at p. 469):— 


“In our opinion the construction plac- 
ed on S, 6 by the High Court is not right. 
S. 6 does not either expressly or by im- 
plication repeal any of the provisions of 
the pre-existing laws; neither does it 
abrogate them, Those laws remain un- 
touched and unaffected so far as the sta- 
tute book is concerned. The repeal of a 
statute means as if the repealed statute 
was never on the statute book, It is wiped 
out from the statute book. The effect of 
S, 6 certainly is not to repeal any one of 
these laws or abrogate them, Its object 
Is simply to by-pass them where they 
are inconsistent with the provisions of 
the Essential Supplies (Temporary 
Powers) Act, 1946, or the orders mada 
thereunder, In other words, the orders 
made under S, 3 would be operative in 
regard to the essential commodity cover- 
ed by the Textile Central Order where- 
ver there is repugnancy in this Order 
with the existing laws and fo that ex- 
fent the existing laws with regard to 
these commodities will not operate, By- 
passing a certain law does not necessarily 
amount to repeal or abrogation of that 
law. That law remains wumrepealed but 
during the continuance of the Order 
.made under S, 3 it does not operate in 
that field for the time being, The ambit 
of its operation is thus limited without 
there being any repeal of any one of its 
provisions,” . 

16. The above principle of Jaw Iaid 
down by the Supreme Court- will also 
apply to the instant case, Even if S, 6A 
is repugnant to the said provisions of the 
Rice-Milling Act, it does not repeal those 
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provisions, but it merely by-passes them. 
During the continuance of S. 6A, these 
provisions remained inoperative and þe- 
came operative and enforceable after the 
omission of S. 6A. No other point has 
been urged on behalf of the appellant. 


17. For the reasons aforesaid, the 
judgment of Basak J. is affirmed and this 
appeal is dismissed. In view, however, of 
the facts and circumstances of the ease, 
there will be no order for costs, 


18. The operation of this judgment 
will remain stayed in respect of the ap- 
pellant only for a period of three weeks 
from dates as prayed for on behalf of 
the appellant. 

A. K. SARKAR, J.:— I agree, 


Appeal dismissed, 
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_ Bholanath Mondal and others, Peti- 
tioners v. Kalipada Mondal, Opposite 
Party, 

C. R. No. 473 of 1981, D/- 23-7-1981. 

Civil P. C. (5 of 1908), O. 18, R. 3-A — 
Provision is directory and not mandatory 
— Examination of party after witnesses 
on his behalf are examined — Permission 
can be granted. 


On a reading of R, 3A it would appear 
that as a general rule a party is to 
examine himself before examination of 
any other witness on his behalf, But this 
general rule can always be excepted by 
the Court by way of permitting the party, 
for reasons to be recorded, to appear at 
a later stage. No time limit has been im- 
posed for seeking such permission, It is 
within the discretion of the Court to 
allow a party to appear as a witness at 
a later stage of the hearing for reasons 
to be recorded. This very power of the 
Court does away with the “imperative 
mandate” and thereby conveying the 
meaning of “shall” as “may”, It should 
be remembered that the provision of 
O, 18, R. 3A lays down certain procedure 
but there is no penal provision for its 
non-compliance or non-observance. AIR 
1963 SC 1526, AIR 1978 Orissa 228 and 
AIR 1979 Punj & Har 72, Rel. on. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1979 Punj & Har 72 6 
AIR 1978 Orissa i 8 
AIR 1978 Orissa 228 6, 8 
ATR 1963 SC 1526: 1963 All LJ 908 7 
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.. Alok: N. Biswas, for Petitioners; :. 
yut K, Banerjee, for Opposite Party.. 

“ORDER: The present application for 
revision arises out-of orders dated 28-1- 
1981 passed by Sri T. K. Paladhi! Munsif, 
3rd: Court, Burdwan‘in Title Suits Nos, 
403 of -1975 and 26 of 1977 heard analo- 
gously. i 


Bid- 


"2; OT. S. No. 103 of 1975 was E 


by ‘the ‘petitioners against the opposite 
party for eviction on. declaration of their 
title and other reliefs whereas T. S. No. 
26 of 1977 was filed by -opposite party 
against the petitioners for declaration of 
his title and other reliefs. Both the suits 
were taken up for hearing and the peti- 
.fioners closed their evidence. On 14-1-81 
the opposite party examined certain wit- 
nesses without examining himself on fil- 
ing an application under O. 18, R. 3A for 
permission of. the Court to appear as a 
witness at a Tater stage. On 28-1-1981 the 
petitioners filed an application’ under 
O. 18, R. 3A stating that the’ petitioners 
would be prejudiced if the opposite party 
is' allowed to appear as a witness at a 
later stage, when he got the copies of 
depositions made by his witnesses. There- 
after ‘on the same date the opposite party 
came up with an application under O. 18, 
R..3A on the plea that he had ` obtained 
verbal permission on 14-1-81 but no for- 
mal application was filed through mis- 
take: But’ no such application was ‘ filed 
even on 17-1-81, the adjourned date of 
hearing. 

3.. By the impugned orders the learn- 
ed Munsif rejected the application filed 
by the petitioner and allowed that of the 
opposite party permitting him to depose 
holding that oral permission had been 
granted earlier. 


4, It transpires from record that on 
17-1-81 the petitioner filed an application 
to. the effect that the defendant was to 
examine himself first, before closing of 
the evidence of. D.W. 3 who was being 
examined on commission. That prayer 
was allowed; and on the next day, that 
is on 18-1-81 the defendant opposite 
party sought permission of the Court fo 
examine himself by a regular ` applica- 
tion. 

5. It is contended by Mr, Biswas that 
the Court had no jurisdiction to allow the 
opposite party to examine himself as_ å 
witness after examination of several wit- 
nesses on his behalf and the impugned 
order. was contrary to.the provisions of 
Order 18,.Rule 3A of.the C.P.C. Mr. Bis- 


. was argues that.in order to avoid harass-. 
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ment by`a manoeuvre or tact:of a :party 


. Law Commission. recommended: ‘amend-- 


ment of the C.. P. C. .The Fourteenth 
Report had recommended that ordinarily, 
a. party who. wishes. to -be examined . as 
a witness should. offer himself first, be- 
fore the other witnesses are examined, 
Fifty-fourth . Report of the Law Commis- 
sion contains the following recommenda- 
tions:—. ‘We think: that the amendment 
recommended in the 14th Report should 
be carried out. Since the proposed rule 


will be confined to.ordinary cases, the 
hardships arising from special features 
of the case; should not present a prob- 


lem, Having regard to the persistent and 


notorious malpractice indulged in by liti- 
gants in this respect — malpractice which 
borders on dishonesty — we think that 


the. time has come to insert- a statutory . 


provision”. So insertion of R. 3A in O. 18 
was recommended. . 


6. It is thus contended by Mr. Biswas 
that the intention of the Legislature in 
accepting the recommendation of the Law 
Commission was to make it “mandatory. 
He lays stress on the word “shall”, which 
in the absence of anything else to con- 
strue otherwise is mandatory. According 
to him permission must be obtained from 
the Court before examining any witness 
on behalf of a party and not after violat- 
ing the provision, - because in that case 
the other party would be put to 
harassment and thus frustrating the very 
purpose of introduction of the provision. 
In support of his contentions he relies on 
the single Bench decision in the case of 
Jagannath Nayak v. Laxminarayan Tha- 
kur, reported in AIR: 1978 Orissa 1, 
wherein it is held that permission of 
the Court must be sought for at the time 
when the party is to commence leading 
his evidence and not after violating the 
provision. Reference is also made to 
page 137 in Chapter VI of Maxwell on 
The Interpretation of Statutes, 12th Edi- 
tion in order to understand how a sta- 
tute is to be interpreted to prevent eva- 
sion or abuse. The Court has been asked 
not to be astute to narrow the language 
of a statute so as to allow persons within 
its purview to escape its net: “The office 
of the Judge is, to make such construc- 
tions as will suppress the mischief, and 
advance the remedy, and to suppress all 
evasions for the continuance of the mis~ 
chief”. Mr. Banerjee points out at 
outset that, the decision reported in AIR 
1978 Orissa 1 relied on by Mr, Biswas 
was overruled by a decision of the Divi- 
sion Bench in the case of Maguni Dei y. 


the - 


| 
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Gouranga. Sahu, reported in’ AIR ` 1978. 


‘Orissa 228, It is- held therein thát-R. 8A 
of ©. 18 is of directory nature. In ‘proper 
cases the court has got power to examine 
a-party :at'a later stage’ even: though he 
has not obtained the Court’s previous per- 
mission.as provided in- the rule. If a party 
has acted in good faith and it is just and 
fair to permit him to examine himself at 


a later stage,-the Court is not absolutely - 


helpless in the matter. The use of the 
word “shall” 


sense, does not always conclusively con- 
vey an imperative mandate. A Division 
Bench of the Punjab and Haryana High 
Court in the case of Kwality Restaurant, 


Amritsar v. Satindra Khanna, reported in © 


AIR 1979 Punj & Har 72 was exactly of 
the same view. According to their Lord- 
ships no specific stage is prescribed or 
fixed by the statute for securing such 
permission, A party may perhaps as a 
matter of abundant caution apply at the 
stage of commencing his’ evidence and 
get the necessary permission and equally, 
if sufficient ground is made out he may 
secre such permission at a later stage. 


7. -Mr. Banerjee in order to explain 
the meaning of the word “shall” in R. 3A 
refers to O: XLI, R. 27, wherein it is pro- 
vided that parties to appeal shall not be 
entitled to produce additional’ evidence, 
unless the provisions in (a), (aa) and (b) 
are satisfied. While interpreting the word 
“shall” in O: XLI; R. 27 the Supreme 
Court in the case of K. Venkataramiah v. 
A. Seetharama Reddy, reported in AIR 
1965 SC 1526 observes that the omission 
to record the reason must, therefore, be 
treated as a serious defect. Even so, the 
provision is not mandatory and the omis- 
sion of the High Court to record reasons 
for allowing additional evidence does not 
vitiate such admission. It is true, that the 
word “shall” is used in R. 27 (2), but that 

- by itself does not’ make it mandatory, 


8. Mr. Banerjee argues that the learn- 
ed Munsif failing to record reasons for 
permitting the opposite party on’ 14-1-81 
might have committed an error—but that 
does not vitiate'the entire trial, The word 
“shall” in O. 18, R. ‘3A is to be interpret- 
ed as “may”, 
mandatory. On a reading of R. 3A it 
would” appear that as a general rule a 
party is examine himself-—before ex- 
amination ee any other witness on his 
behalf. But this general rule can always 
be excepted’ by ‘the Court by way of 
permitting thé party, for ‘reasons to be 


in a statutory provision, - 
though -generally taken in a mandatory . 


as the provision is not’ 
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wrevorded,. to appéar ‘at a`later stage: No 
time limit has been imposed for seeking 
such permission. With due respect.to their 
Lordships of the Orissa High Court and 
Punjab and Haryana High Court. I am 
fully in agreement with their views that 
it is within the discretion of the Court to 
allow a party to appear as a witness at a 
later stage of the hearing for reasons to 
be recorded, This. very power of the Court 
does away with the: ‘imperative mandate’. 
and thereby conveying the meaning of; 
‘shall’ as ‘may’. It should be remembered’ 
that the provision of O. 18, R. 3A lays 
down’ certain procedure but there is no 
penal provision for its non-compliance o 
non-observance. In this connection I ma 
quote’ a passage from page 231 of the re-. 
port of the case reported in AIR 1978 
Orissa 228. 

“A directory provision is generally 
affirmative in its terms, But negative 
words are ordinarily used as. a legisla- 
tive device to make a statute imperative. 
If the requirements of a. statute which 
prescribes the manner in which something 
has to be done are expressed in negative 
language, that is to say, if the statute 
enacts that it shall be done in a particu- 
lar and specified manner and in no other, 
then those requirements are in all cases 
absolute and the neglect to obey or fulfil 
them exactly will. invalidate the whole 
proceedings. (See Craies on Statute Law 
5th Edition p. 243). The, provision of 
O. 18, R. 3A is couched in affirmative 
terms. It prescribes a certain procedure, 
but imposes no penalty for its non-obser- 
vance, The rule itself provides an 
exception and gives discretion to the 
Court to permit the examination ‘of ` a 
party at a later stage for reasons to be 
recorded by it............ The paramount 
consideration of the judicial process be- 
ing the doing of justice. ta the parties, 
the Court can examine a party at a later 
stage if it considers the evidence essential 
despite some negligence on the part of a 
party.” : 


9. The law on the point to my “hea 


| 
| 


has been clearly interpreted -by their 
Lordships, and I am fully in agreement 
with them. 


` 10. Thus, I hold that it was not in- 
cumbent on the opposite’ party to. seek 
permission of the Court to examine him- 
self before examination of his witnesses, . 
at the initial stage of the hearing. The 
power being. discretionary, can bë exer- 
cised by the Court at a subsequent stage, 
for reasons to be recorded. 
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‘Il. In this view of the matter, the 
application for revision fails an tha 
rule is discharged, 


12. ‘Each party to pay and bear its 
own “costs, 
Rule discharged, 
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““Konsumex, Plaintiff v, Anand and Co, 
‘and others, Defendants, 
. Suit No, 12t-of 1978, D/= 10-4-1981, 

Carriage of Goods. by Sea. Act (26 of 
1925), Sch. Art. IHI, Rule 6 — Goods sent 
by sea found :to be contaminated — Iá- 
ability of carrier — Suit for damages þes 
-yond ‘period of one year after delivery —~ 
Waiver of stipulation as to limitation — 
‘(Evidence Act (1872), S. 115). 


The operation of Rule 6 does not re~ 
sult merely in the extinction of the re- 
medy ‘against the carrier by a claimant 
but absolves ‘the carrier from any liabi- 
lity. Once such liability is totally extin- 
guished there is no scope for any subse~ 
‘quent acknowledgment | thereof, AIR 1880 
SC 1058, Applied, ` ! ' (Para 25) 

‘Several ` consignments of garments 
were shipped ‘to plainti@ Through Ship- 
_ Ping Corporation of. India Deft. No.. 3, 

‘The goods on. arrival. were found fo be 
contaminated and unfit for use, The plain- 
tiff company alleged to have rejected the 
goods and to mitigata its loss sold a part 
thereof, The plaintiff in ‘suit against the 
consignor alleged that the defendant. No, 
3 failed to keep ‘the © vessels seaworthy 
and breached ‘provisions of the Act, The 
suit was filed ‘beyond one year from. date 
of delivery, In the plaint if was pleaded 
that there was waiver by defendant No.3 
as regards the stipulation to. file suit with- 
in the period of one year, The plairitiff 
did not comply with order of the court 
to produce the particulars of the alleged 
representations or waiver, 

.. Held, that the plea of waiver was not 

substantiated, "The plaintiff also neglected 

to furnish Pane as called for. . 
(Para 32) 

In tha instant case there Kas not nor 
could have been any release by the de- 
fendant No, 3 of any’ existing obligation 
on the part of the plaintiff, When the 
goods were delivered in a defective con- 
dition plaintiff was neither bound to nor 
obliged to file any suit at all. Tt can how» 
-ever be contended that after the prescrib- 
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‘ed period tha defendant -No .3 obtained 
an advantage as against the plaintiff by 
Teason .of the said clause, and. assuming 
that the defendant No, 3 waived such an 
advantage it was tenable for the plaintiff 
to proceed under.a suit against. the defen- 
-dant No, 3 successfully thereafter, 
f (Para 30) 
“Further, ‘while it could have been pos- 
sible for the defendant No, 3:to seek to 
waive’ such advantage but im doing ‘+e 
if -does not -appear that the defendant No, 
8 could create or bring into emistenee a 
new right im favour of the plaintiff and 
a new liability as against ‘itself in place 
Of the original liability which stood ex- 
tinguished, This could only have been 
done under. a` proper agreement ‘with 
consideration and not by way of waver 
or rélease which could stand without any 
consideration, i (Para 31) 
Cases Referred: Chronologieal Paras 
AIR 1978 Cal, 119. 17 
(1970) .2 SCR 925 29 
1965 P 223: (1965) £ All ER 2305 (4065) 
2 WLR, The Merak, In re | 
AIR 1960 SC 1058 í = 16, A 
AIR 1959 SC 689 l 28 
B. K. Bachawat, for Plaintiff; * ‘Sankar 
Mitra, for Defendant No. 3 T 
ORDER:— The. dispute, . in this. asa 
arises out of shipment of several consign- 
ments of men’s under-garments by Anand 
i& Co, the defendant No. I, to -Konsu- 
mex, the plaintiff, a, company, . 
< 2 The plaintiffs: case inter i calla is hat 
8; 000 pieces of such garments -were’‘ship- 
ped between August anë September 1975 


‘by S. S. State of Meghalaya and 8. S, ` 


‘Vishva Mangal ‘from Calcutta to the:port 
of ‘Rijeka under two Bills- of Lading 
issued by the Shipping Corporation of 
‘India ‘Limited, the’ defendant No, 3 


a “The ‘plaintiffs. case is that it opened 
an irrevocable Letter of Credit in favour 
of the defendant ‘No. 1 for the value of 
the said shipments and between July and 
October 1975 ‘the defendant No, 1 nego- 
tiated the’ said’ ‘Letter of Credit and ob; 
tained sum. of Rs. 17,05,500. 


4, The plaintiff, alleges that. ‘on arrival 
at-destination. the said... garments wera 
found, to þe. -eontaminated -and infected 
with fungus. and insects, and that, the 
same: were not fit for.the purpose .for 


which, the same were. purchased, not of, 


-merchantable . .quality.and-mot in accord- 
‘ance with the:samples, The. plaintif 
claims to have:nejected the said- garments 
-and to mitigate its loss. and damages. fo 


x 
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have sold a 
10,33,843/80. 


5. The plaintiff claims the said sum of 
Rs. 17,05,500 with interest at the rate of 
12% per annum and a further sum of 
Rs. 1,70,550 for its loss and damages from 
the defendant No. 1, 


6. The plaintiff has alleged that in the 
alternative that the defendant No. 1 and 
the General Superintendence Co, of India 
(P.) Ltd., the defendant No. 2, who was 
required under the tenor of the contract 
of supply to inspect the said garments 
and issue inspection certificates vouching 
for the quality of the shipments and that 
the same to be in accordance with the 
samples, acted fraudulently and made 
false representations to the 
the effect that the said goods were of 
stipulated specifications and conformed 
to the samples. By reason of the aforesaid 
fraud and misrepresentation. the plaintiff 
has suffered damages and the plaintiff 
claims such damages. against the. defen- 
dants Nos. 1 and 2 at Rs. 11,17,386/62. 


T. In the further alternative the plain- 
tiff has alleged that the defendant No. 2 
acted negligently in issuing reports and 
and certificates as to the condition of 
the said garments and failed to exercise 
reasonable care and skill in inspecting 
and certifying the said goods as a result 


part thereof for Rupees 


of which the plaintiff suffered loss and 
damages assessed at Rs. 11,17,386. 
8. In the further alternative the 


plaintiff has alleged that the defendant 
No. 3 failed to carry the said shipments 
duly or properly, failed to take steps to 
prevent the same from being contaminat- 
ed and damaged and failed to keep its 
vessels carrying the same free from such 
contamination. It is further alleged 
in the breach of the Indian Carriage of 
Goods by Sea Act, 1925 (hereinafter re- 
ferred to as the said Act) and the rules 
thereunder the defendant No. 3 failed 
to keep the said vessels sea-worthy. As 
a result of the aforesaid wrongful acts 
and omissions on the part of the defen- 
dant No. 3 the plaintiff claims to have 
suffered loss and damages assessed at 
Rs, 11,56,554/50, decree for which amount 
has been claimed from the defendant 
No. 3. 


$. It is not in dispute that the gar- 
ments, shipped in the said vessels of the 
defendant No. 3 arrived at the Port of 
Rijeka between 21st December 1975 and 
lst January 1976. The present suit was 
filed on the. 28th February 1978 beyond 
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one year from the date of the delivery 
of the said garments. 


10. It is pleaded in paragraph of 
the plaint as follows:— 

“The defendant No, 3, its servants and 
agents waived the stipulation that the 
suit for enforcement of claim under the 
said Bills of Lading would be instituted 
within one year from the date of delivery 
of the said goods and/or the date when 
the said goods should have been deliver- 
ed. The defendant No, 3 also made re- 
presentations that it would not rely upon 
or enforce the aforesaid stipulation and 
the plaintiff relied upon such representa- 
tion and acted to its detriment. The de- 
fendant No. 3 should not be permitted and 
is estopped from contending to the con- 
trary.” 

11. The present application is by the 
defendant No. 3 praying that the plaint 
filed in the suit as against the defendant 
No. 3 be rejected or that the suit be dis- 
missed against it. It is alleged that the 
defendant No. 3 entered appearance in 
this suit and on the 17th May 1978 
through its advocate on record asked for 
particulars of the alleged waiver by the 
defendant No. 3 of the stipulation that 
a suit for enforcement of the claim under 
the Bills of Lading would be instituted 
within one year from the date of deli- 
very of the goods. Particulars of the re- 
presentations alleged to have been made 
on behalf of the defendant No. 3 that 
it would not rely upon or enforce 
the said stipulatiion and inspection of 
writing, if any, containing such waiver 
and/or representation were also asked 
for. The plaintiff having failed to fur- 
nish particulars or allow inspection as 
asked for on an. application of the defen- 
dant No. 3 im this suit an order was pass- 
ed on the 18th January 1979 directing the 
plaintiff to furnish particulars and allow 
inspection as asked for within the month 
from date. In spite of several extensions 
granted, the last being up to the 5th July 
1979, the plaintiff is alleged. has failed 
to furnish such particulars and allow 
such inspection. 


12. The defendant No. 3 contends that 


this suit against the defendant No. 3 
should be dismissed inasmuch as the 
laintiff has violated the order of this 


ourt. It is further contended that the 
suit against. the defendant No. 3 should 
also be rejected inasmuch as the alleged 
liability of the defendant No. 3 as a car- 
Tier became- extinct under Article ITI of 
Rule 6 of the Indian Carriage of Goods by 
Sea Act 1925, and that an allegation of 
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waiver of the stipulation by the defen- 
dant No. 3 or the alleged represenfations 
of the defendant No. 3, in any : event, 
cannot override the mandatory provisions 
of the statute. 


13. No affidavit was filed on behalf of 
the plaintiff in opposition to the petition. 

14. At the hearing learned Advocate 
for the defendant No, 3 relied on Cl. (6) 
of Article IIT of the Schedule of Indian 
Carriage of Goods by Sea Act. 1925 which 
provides inter alia as follows:— 

“In any event the carrier and the ship 
shall be discharged from all liability in 
respect of loss or damage unless suit ‘is 
brought within one year after the deli- 
very of the goods or the date when the 
goods should have been delivered. 


15. Mr. Sankar Mitra learned Advo- 
cate for the defendant No. 3 submitted 
that the above clause did not provide a 
period of limitation within which a suit 
.may be instituted against a carrier for 
loss and damage to goods carried but 
-laid down that unless the suit was brought 
within a period of one year the carrier 
would stand absolved from all liability 
for such loss or damages. That is the 
shipper’s cause of action in respect of 
loss or damage against the carrier would 
stand extinguished. He submitted further 
that there could be no waiver of such 
‘a statutory provision and no estoppel 
could arise against the same. He also 
submtited that in any event the plaintiff 
having failed to furnish particulars of 
waiver and representations alleged by it 
as directed by an order of this Court, 
cannot be allowed to rely on such pleas. 


16. In support of his contentions Mr. 
.Mitra cited a decision of the- Supreme 
Court in East and West Steamship Co., 
Georgetown, Madras v, S. K. Ramalinga 
Chettiar, reported in AIR 1960 SC 1058. 
In this case the Supreme Court constru- 
ed the said cl. (6) of Article III of -the 
Indian Carriage of Goods by Sea Act 1925 
and held as follows (at p. 1065):— 


“The question we have to decide is 
whether in saying that the ship or the 
carrier will be discharged from liability, 
only the remedy of the shipper or the 
consignee was being barred or the right 
was also being terminated. It is useful to 
remember in this connection the inter- 
national character of these rules, as has 
been already emphasised above. Rules of 
limitation are likely to vary from coun- 
try to country. Provisions -for extension 
of periods prescribed for limitation would 
similarly vary. We should be slow there- 
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fore to put on the -words "discharged 
from liability” an interpretation. which 
would produce results varying in. dif- 
ferent countries and thus keeping the 
position uncertain for both: the shipper 
and the shipowner. Quite apart from. this 
consideration, however, we think that the 
ordinary grammatical sense of “discharg- 
ed from liability” does not connote "free 
from the remedy as regards liability” but 
are more apt to mean a total extinction 
of the liability following upon an extinc- 
tion of the right. We find it difficult to 
draw any reasonable distinction between 
the words “absolved from liability” and 
“discharged from liability” and think 
that these words “discharged from liabi- 
lity” were intended to mean and do mean 
that the liability has totally disappeared 
and not only that the remedy as regards 
the liability has disappeared.” ...... 0.0.0... 
“The distinction between the extinction 
of a right and the extinction of a remedy 
for the enforcement of that right, though 
fine, is of great importance. The legisla- 
ture could not but have been . conscious 
of this distinction when using the words 


“discharged from all liability” in an 
Article purporting to prescribe rights 
and immunities of the shipowners. The 


words are apt to express an intention of 
total extinction of the liability and 
should, specifically in view of the inter- 
national character of the legislation, be 
construed in that sense. It is hardly ne- 
cessary to add that once the liability is 
extinguished under this clause, there js 
uo scope of any acknowledgment of liabi- 
lity thereunder.” 


17. Mr. Mitra lastly cited Hiralal 
Pannalal v. Dalhousie Jute Co. Ltd., re- 
ported in AIR 1978 Cal 119 a decision of 
a single Bench of this Court for the pro- 
position that there could be no estoppel 
against a statute. 


18. Mr. B. K. Bachawat jest coun: 
sel for the plaintiff contended on the 
other hand that the cl. (6) of Arbi- 
cle III of the Indian Carriage of Goods 
by Sea Act 1925 conferred an advantage 
to the benefit and protection of the car- 
riers. This was a private benefit or ad- 
vantage and the partes could contract 
out of it. 


19. He contended that in the instant 
ease the plaintiff has pleaded .a waiver 
and/or renouncement of a legal advant- 
age by the defendant No. 3 and the same 
will be agitated in the suit. 


20. In support of his contentions Mr. 
Bachawat cited’ Carver’s ' “Carriage By 
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Sea", 12th Edition, ~ paragraph ` 127: ‘at 
page 196 which reads as follows-—" ` 

“Waiver: The party against’ ‘whom a 
Claim is made’may elect to waive such’ a 
clause, or the parties may by consent en- 
large the ‘stipulated time. But such waiver 
will not be readily inferred. me we 


21- He. also cited a passage from Max- 
well on Interpretation of Statutes, - Ele- 
venth Edition, at page 375 which reads 
as follows:— 


“Another maxim which sanctions the 
non-observance of a statutory provision 
is that quilibet licet renunciare juri pro 
se introducto. Everyone has a right to 
waive and to agree to waive the advant- 
age of a law or rule made solely for the 
benefit and protection of the -individual 
in his private capacity, which may be 
dispensed with without infringing ‘any 
public right or public policy. Where ` in 
an’ Act there is no express prohibition 
against contracting out of it, it is-neces- 
Sary to consider whether the Act is one 
which is intended to deal with - private 
rights only, or whether it is an Act which 
is intended, as a matter of public policy, 
to. have a more extensive operation. 

Thus, a person may agree to waive the 
benefit of statute of limitations. 


` 22. He also cited Statutory Construc- 
tion by Crawford, 1940 Edition, at pages 
540 and 543 for the following passages:— 

“The statute limiting the time within 
which actions shall be brought is for 
the benefit and repose of individuals and 
not to secure general objects of policy or 
morals. Its protection, therefore, may be 
waived in legal form by those who are 
entitled to it, and such waiver, when act- 
ed upon, becomes’ an ` estoppel to plead 
the statute.” ` 

“As in the case of waiver, there is con- 
fusion in the law -with reference to the 
part played by estoppel- in determining 
whether a person can by his conduct be 
estopped from relying upon or asserting 
a given statute. There is authority, -so 
far as the statute of limitations is .con- 


cerned, that an estoppel can come in 
existence.” i 

23. He also cited’ Craies “Statute 
Law”, 7th Edition, page 269 on the tolk 


lowing passage:— 


“If the object of a statute E not one 
of general policy, or if the thing which 
is being done will benefit: only a particu- 
lar person or class of persons, then the 
conditions prescribed. by the statute .. are 
not considered as being. . indispensable. 
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‘This rule is: expressed by the maxim `of ` 


law Quilibet potest renunciare’ juri pro 
se: introducto. As a general rule, the con- 
ditions imposed by ‘statués: which: ‘auth- 
orise legal proceedings are treated - -as 
-being indispensable to giving. the court 
jurisdiction. But if it appears .that the 
statutory: conditions were inserted by the 
legislature simply for the security or 
benefit of the parties to the action them- 
selves, and that no -public interests are 
involved, such conditions will not be con- 
sidered as indispensable and either party 
may waive them without affecting the 
jurisdiction of the court. Where a statute 
deprives a person of a legal remedy, but 


_dées not deny him a cause of action (e.g. 
the Statute of Frauds and its replace- 


ments or a Statute of Limitation), courts 
of justice, whether under - the- spécific 
rules of procedure or under their general 
course of practice, treat the rights of the 
defendant to bar the remedy as waived 
if he does not plead the statute which 
bars it. “It is evident” said Alderson B., 
“that a party who-has a benefit given 
him by statute may waive it if he thinks 
fit.” 


24. Lastly, he cited Broom’s Legal 
Maxims, 10th Edition at pages 477-478 for 
the following observations:— ; 

“A man may also not merely relin- 
quish a particular line of defence, but he 
may also renounce a claim which might 
have been substantiated, or release a debt 
which might have been recovered by 
ordinary legal process; or he may, by his 
express contract or stipulation, exclude 
some more extensive right, which the law 
would otherwise have conferred upon 
him. In all these cases, the rule holds, 
omnes licentiam habent his quae pro sé 
indulta sunt renunciare—every man may 
renounce a benefit or waive a privilege 
which ‘the law has conferred upon him.” 

25. In East and West Steamships Co. 
(AIR 1960 SC 1058) (supra) the Supreme 
Court has clearly laid down that opera- 
tion of clause (6) of Article III of the 
Indian Carriage of Goods by Sea Act 
1925 does not result merely in the ex- 
tinction of the remedy against the car- 
rier by a claimant but absolves the car- 
rier from any liability. The Supreme 
Court also held that once such liability 
is totally extinguished there is no scope 
for any ..subsequent acknowledgment! ` 
thereof, The authorities cited by Mr. 
Bachawat on the waiver therefore cannot 
be strictly applied in the facts of this 
case. The English authorities lay down 
that a person can waive any advantage of 
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law or rule made for his benefit and this 
principle has been applied generally in 
cases where: the. advantage or benefit of 
limitation has been waived, 


26. The passage cited. from Carver's 
Carriage’ by Sea ‘has been’ stated in res- 
pect of clauses in a Bill of Lading which 
limit the time within which a claim or. 
a notice of claim thereunder should’ be 
given and the’ proposition is enunciated 
that party against whom such a claim is 
made may elect to waive such a clausé, 


27. The English Carriage of , Goods by 
Sea Act,, 1924 contains. the- identical 
clause (6) in Article III and the English 
Courts have-construed the same in cases 
where.a party referred his claim to arbi- 
tration instead of filing a suit within. the 
prescribed. period of one year. A question 
arose whether the carrier in taking part 
in such arbitration had waived the clause, 
Ultimately the Court of.Appeal held. in 
“The Merak” reported in 1965 P. 223. that 
a suit includes arbitration, f 


28. The Supreme Court considered the 
principles of waiver in. Waman’ Shrinivas 
Kini v. Ratilal Bhagwandas & Co, re- 
ported in AIR 1959 SC 689. It was observ- 
ed in the. said -decision as S (at 
p.- 694):— 

“Waiver is the T ‘of a right 
' which normally everybody is at liberty. 
to waive. A. waiver is nothing- unless: it 
‘amounts to a release. It signifies nothing 
more than an intention not to insist upon 


the right. It may be. deduced from ac- ' 


quiescence or may be implied. But an 
agreement to waive an illegality is void 
“on grounds of public- policy and woa be 
unenforceable,” : 


29.. The Supreme Court - further con- 
sidered the principles relating to waiver 
in Jagat Bandhu Chatterjee v, Nilima 
Rani, reported in (1970), 2 SCR 925 and 
laid down as follows:—- 


“In India the general principle with 
regard to waiver of contractual obligation 
is to be found in S, 63 of the Indian Con-. 
tract Act. Under that section it is. open 
to a promisee to dispense with or. remit, 
- wholly or in part, the _performarice of 
the promise made to him or he can accept 
instead of. it any satisfaction which he 


thinks fit. Under the Indian law neither 


consideration nor an agreemerit would bs 
necessary to constitute waiver.” 

30. 
view it appears that in the instant. case 
there has not nor could have: been’ any 


release by the defendant. No. 3. of any’ 
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existing obligation on the part. of tha 
plaintiff, When the goods were delivered 
in a defective condition plaintiff was nei- 
ther bound to nor obliged to file any suit 
at all, It can however be contended tha 
after the prescribed period the- defendant 
No, 3 obtained. an advantage as against 
the plaintiff by reason of the said clause 
and assuming that the defendant No, 3 
waived: such an advantage it was tenable 
for the plaintiff to proceed under a suit 
against the defendant No, 3 successfully 
thereafter, 


‘3L. -Construing the language of the 
said clause:it appears to me that while 
it could have been possible for the de- 
fendant No. 3 to seek to waive such ad~ 





could only have been done under a p: 
per agreement with consideration and 
not by way of waiver or:release’ which' 
could stand without any consideration, 
: 32.. I also take ‘note of the conduct. of 
the plaintiff; who in spite of an order of 
this Court, has failed and neglected to 
furnish the- particulars as called for, Even 
in this application where categorical 
allegations have been made that the case 
of the plaintiff of waiver and estoppel i 
false no affidavit has been filed on behalf 
of the plaintiff even denying such allega: 
tions. The plaintiff has neither - averr 
nor indicated whether itisin. a positión to 
substantiate its. allegation of waiver andj 
or representation, by the defendant No. 3. 
33. For the'j'reasons above this appli- 
cation is allowed, The plaint: filed in this 
suit is directed to stand rejected. as 
against the defendant No. 3. The plaintiff 
will pay the costs of the allegation to. the 
defendant .No. -3, ; . 
; l Application allowed, 
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Mustt, Nasima Khatun and etc,,. Appel- 
heat Ve State of West Bengal, ei 

ent, 

Appeals Nos, 421 fo 424 of 11975, 
26-6-1981, : 

Bengal Wakf Act (13 of 1934), Ss.. 27 
(1) (fy and 59 (1) (as amended in 1973) — 
Provision requiring Wakfs to pay contri-. 
bution to Wakf Fund and Education Fund 
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are not ultra vires of Arts. 25, 26, 27° of 
Constitution — (Constitution of inden, 
Arts. 25, 26, 27). 


Provisions .of Bengal Wakts Act’. as 
amended by Amendment % Act of 1973 


under which Wakf-al-alaulad are requir-. 


ed to pay contribution towards wakf fund 
and education fund are not violative of 
Arts, 25, 26 and 27 of Constitution.. AIR 
1959 SC 860, FolL : (Para 10) 


The Bengal’ Act as amended does 
not in any way violate the provision of 
Art. 25 of the Constitution; ‘on the con- 
trary, it protects and preserves the rights 
in matters of religion of the citizens pro- 
fessing Islam. 


The administration of a iiou de- 
nomination or an institution has two as- 
pects— religious and secular, So far as 
the religious affairs are concerned, cl. (b) 
of Art. 26 confers a fundamental right on 
every religious denomination to manage 
its own affairs in matters of religion. 
Such a right is an absolute right and 


cannot be interfered with by the State, . 


unless the denomination so exercises its 
right as to interfere with public order, 
morality or ‘health. In this respect, every 
religious denomination or organisation 
enjoys complete autonomy in the matter 
of deciding as to what rights and cere- 
monies are essential according to ‘the 
tenets of the religion they hold. The se- 
cular aspect of the administration of any 
religious institution envisages the admin- 
. istration of the property of the institution, 
There also a fundamental right has been 
conferred under cl. (d) of Art. 26 of the 
Constitution, Every religious ' denomina- 
tion has the fundamental ‘right to ad- 
minister its property, but only in ‘ac- 
cordance with law. The State, therefore, 
is entitled to make law for the © purpose 
of regulating the administration of the 
property of the religious denomination. 
If any such law is enacted, every religi 
ous denomination has to administer its 
property in accordance with such law. 
The administration shall, however, be 
made by the religious denomination itself 
and the State has no power .to wholly 
take away the right of any religious des 
nomination to administer its property, 
(Para 8) 
Education of muslim boys and girls can 
by no. stretch of imagination, be said to 
he a matter of religion. Education of boys 
and ‘girls is a secular matter unconnected 
with religion. The provision of clause (f) 
of S. 27 (1) does not interfere with the 
fundamental rights of the muslim com- 
munity to profess, practice and propagate 
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religion. The creation of education fund 


does: not put any’ restriction to propagate 


religion among the- muslim boys and 
girls reading in recognised educational or 
vocational ‘institutions, ‘The primary ob- 
ject of the wakf or a wakf-al-al-aulad is 
charitable. The provision of clause (f) is 
consistent with such object and beyond 
any challenge. S. 27 (1).cl (£) does not 
offend against the provision of clause (b) 
‘of Article 26. Nor does it offend against 


the provision of clause (d) of that Article. 


(Para 9) 

Further, contributions which are re- 
quired to be made to the education fund 
and Wakf fund in terms of S. 59 (1) of 
the Act including : S. 27 (1) ( are for 
better management of the wakf property 
which is consistent with the objeet of 
charitable purpose involved in every 
wakf—public or private, There is no 
question of any religious affair involved 
in the education of poor muslim boys and 
girls reading in recognised educational 
and vocational institutions. The payment, 
that is, the contribution that has. to be 
made is not tax within the meaning of 
Art. 27 of the Constitution, but it is a 
fee realised for a secular purpose for the 
proper. management of the Wakf pro- 
perty and not for the promotion.or main- 


tenance of any particular religion or 
religious denomination. (Para 10) 
Cases Referred: Chronological Paras 
ATR 1959 SC 860 8 
ATR 1959 SC 942 10 
(1894) -22 Ind App 76 5, 6, 7 
(1892) 19 Ind App 170 5 


(1889) -17 Ind App 28 5 


TP Das, P. Roychowdhury with Mur- 
shed, for, | Appellants; S., C, ick for Re- 
spondent, - 


M. M. DUTT, J.:— The appellants in 
these four appeals have challenged the 
propriety of the ‘judgment of Sabyasachi 
Mukharji J. whereby the learned Judge 
discharged the Rules Nisi issued on the 
respective applications of the appellants 
under Article 226 of the Constitution, 


2. The appellants are Mutwallis of 
certain wakf estates claimed to be wakf- 
al-al-aulad, In Appeals Nos, 422 and 423 
of 1975, the appellant in both these ap- 
peals, Shaikh Basir Ahmed, is the wakif 
in respect,-of two Wakfs-al-al-aulad and 
he constituted.. himself. to be the first 
Mutwalli-in respect of these two wakds. 
The Commissioner of Wakf, West Bengal 
served .demand notices under S. 59 of 
the -Bengal Wakf, Act, 1934 as amended 
by the Bengal: Wakf (Amendment) Act, 
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1973 demanding from the ‘appellants’ ter- 
tain amounts towards the contribution of 
wakf fund and education fund. The áp- 
pellants being aggrieved by the said de- 
mand.notices moved this Court tftider 
Art. 226: of.the Constitution’ challenging 
the legality of the same. In that connec- 
tion, they also challenged the constitu- 
tional validity of’ the Bengal Wakf Act, 
1934 ' as amended by the Bengal Wakf 
(Amendment) Act, 1973. It was contend- 
ed by them that the provisions of the 
Bengal Wakf Act, 1934 as amended by 
the Bengal Wakf (Amendment) Act, 1973 
are violative of the provisions of the 
Mahomedan Law of Wakf and was 
law in.force. when the Constitution of 
India came into force and, as such, the 
same were invalid.. Further, it was con- 
tended that the provisions of the said 
Acts were violative of- Arts. 14, 19, 25, 
26 and 27 of the Constitution. 


3. The learned Judge 
the said contentions of the appellants 
and, „as stated already, discharged the 
Rules Nisi. Hence these appeals. 


overruled all 


4. Mr.’ T. P. Das, learned counsel ap- 
pearing on behalf of the appellants has 
strenuously urged that the said Acts in- 
fringed. the fundamental rights guaran- 
teed by Art. 25 of the Constitution. Arti- 
cle 25 (1), inter alia, provides that all 
persons are equally entitled to freedom 
of conscience and the right freely to pro- 
fess, practice and propagate religion, The 
learned Judge has referred to provisions 
of the Bengal Wakf Act, 1934 as amend- 
ed by the said Amendment Act of 1973 
and held that none of the provisions of 
the Act interferes or infringes the funda- 
mental rights of the Mahomedan commu- 
nity as guaranteed by Article 25 of the 
Constitution. . 


5. The same contention has been re- 
peated before us on behalf of the appel- 
lants. It will, however, be seen pre- 
sently that the Bengal Wakf Act, 1934 as 
amended does not in any way violate the 
provision of Art. 25 of the Constitution; 
on the contrary, it -protects arid preserves 
the. rights in matters of religion of the 
citizens professing Islam. In Abul Fata 
Mahomed v. Russomoy Dhur Chowdhury, 
(1894) 22 Ind App 76; the Privy Council 
took the' view that a disposition in favour 
of the. settlor and the members | of - his 
family and his descendants was: not’ a 
disposition for’ a charitable purpose 
which: was ‘sine’ qua non for the creation 
of a valid wakf under.the Mahomedan 
Law. Lord Hobhouse observed: 


- Nasima Khatun vV.. State: 


not - 


‘served for the poor or for 


A.L R.. 
ausic if; would be asia siete to - 


‘the great law giver to suppose that he is 


thereby commending gifts for which the 
donor exercises no self-denial; in which | 
he takes back with one hand what he ap- 


-pears to put away with the other; which 


are to form the centre of attraction for 
accumulations of income and further ac- 
cessions of family property; which care- 
fully protected so-called managers from 
being’ called to account; which seek to 
give to the donors and their family the 
enjoyment of property free from all liabi- 
lity to creditors; and which do not seek 
the benefit of others beyond the use of 
empty words,” 
Reference may also be made in this con- 
nection to two earlier decisions of the 
Privy Council in Mahomed Ashanulla v. 
Amarchand Kundu, (1889) 17 Ind App 
28 and Abdul Gafur v. Nizamuddin, (1892) 
19 Ind App 170 where a somewhat simi- 
lar view was expressed.. 

6. The decision of the Privy Council 
in Abdul Fata Mahomed’s case (supra) 


‘ holdmg that such a wakf was invalid 


caused considerable dissatisfaction among 
certain sections of the mahomedans in 
India as, according to them, the said de- 
cision was against the fundamental no- 
tions of Islamic Law. A representation 
was made to the Government of India 
with the result that a legislation was 
passed, namely, Mussalman Wakf Vali- 
dating Act, 1913. S. 3 of the said Act 
provides as follows:— 

“3. It shall be lawful for any person 
professing the Mussalman faith to create 
a wakf which in all other respects is in 
accordance with the provisions of Mussal- 
man law, for the following among other 
purposes; 

(a) for the maintenance and support 
wholly or partially of his family, child- 
ren or descendants, and 

(b) where the person creating a wakf is 
a Hanafi Mussalman, also for his own 
maintenance and support during his life- 
time or for the payment of his debts out 
of the rents and profits of the property 
dedicated; 

Provided that the ultimate benefit is 
in such cases expressly or impliedly re- 
any other 
purpose recognized by the Mussalman 
Law as a religious, pious or charitable 
purpose of a permanent character.” 
Section 4 of the said Act is as follows:—. 


“4. No such wakf shall be deemed to 
be invalid merely because thé benefit re- 
served therein for the poor or other reli- 
gious, pious or -charitable purpose of a 
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permanent: nature ‘is: .postponed until 
after the extinction of the family, child- 
ren or descendants of the person creating 
the wakf.” 

7. After the Mussalman Wakf Vali- 
dating Act, 1913, a wakf created for the 
benefit of ‘the wakif, his children. and 
descendants is a valid wakf, provided the 
ultimate benefit is expressly reserved . for 


the poor or for any other purpose recog- 


nized by the Mussalman law as a religi- 


ous, pious or charitable purpose of a per-- 


manent character. The wakfs with which 
we are concerned, fulfil the requirements 
of the Mussalman Wakf Validating Act, 
1913 and, as such, they are valid wakfs. 
‘The law as laid down by the Privy Coun- 
cil in Abdul Fata Mahomed’s case ((1894) 
22 Ind App 76) (supra) was effective and 
binding till the enactment of Mussalman 
Wakf Validating Act, 1913. The interpre- 
tation given by the Privy Council of the 
Mahomedan law regarding purely Maho- 
medan disposition has not been upset: by 
any subsequent Privy Council decision 
or by the Supreme Court. The law that 
prevailed before the Mussalman Wakf 
Validating Act, 1913 was, therefore, that 
a valid wakf could not be created exclu- 
sively for :the benefit of the wakif, his 
children and descendants as interpreted 
by the Privy Council in Abul Fata Maho- 
med’s case (supra) although, according to 
the members of the Muslim community, 
under the pure Mahomedan law a wakf 
exclusively for the benefit for the settlor’s 
family and descendants was -valid. Be 
that as it may, the Mussalman Wakf. Va- 
lidating Act, 1913 accepted the view of 
the Mahomedan community and provided 
for the creation of a wakf exclusively for 
the benefit of the settlor’s family and 
descendants provided the ‘ultimate gift 
was for some religious, pious or charit- 
able purpose recognised by the Maho- 
medan Law.: 

8. Thus it appears that the Indian 
legislation has recognised the concept of 
wakf-al-al-aulad under the Islamic- law. 
The Bengal Wakf Act, 1934 as amended 
by the said amending. Act of 1973 - has 
also recognised the creation of -such a 
wakf for the benefit of the” wakif, his 
children and-descendants. The Statement 
of Objects and Reasons in the Bill intro- 


ducing the Bengal Wakf Act, 1934 is as 
follows: 


“Muslim Law vests the Wakf property 
in God. The Crown exercises the rights 
as representative of God. It is, therefore, 
the duty of the Crown to preserve, pro- 
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-to freedom of religion of the 


. follows: 


- wakf-al-al-aulad, the wakf shall be 
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tect, maintain, administer and improve 
the Wakf property.” 

The above object and reasons manifest 
the intention not to take away any reli- 
gious right of the Muslim - community, 
but to protect the same. The - learned 
counsel for the appellants has not been 
able to lay his hands on any of the pro- 
visions of the Bengal Wakf Act, 1934 as 
amended by the said Amending Act. of 
1973 as offending the fundamental right 
Muslim 
community as guaranteed by the provi- 
sions of the Constitution, except that our 
attention has been drawn to cl. (f) of sub- 
s. (1) of S. 27 of the Bengal Wakf Act, 1934 
as infringing such fundamental right of 
the Muslims, Clause (f) was added to sub- 
Section (1) of Section 27 by the ‘said 
Amending Act, 1973. Clause (f) of sub- 
section (1) of Section 27 provides as 


“Subject to the provisions of this Act 
and the rules made by the State Gov- 
ernment thereunder— - 


(1) the functions of the Commissioner 
shall include— ` 


(f) creation of an Education Fund for 
the education of poor and meritorious 
boys and girls professing Islam reading 
in schools, colleges and vocational insti- 
tutions recognised by the State Govern- 
ment.” 


It is urged on behalf of the appellants 
that clause (f) infringes. the fundamental 
right of the citizens of India professing 
Islam. It is submitted that in the case.of 
ad- 
ministered in accordance with the direc- 
tions of the wakif as embodied in the 
deed of wakf. It is contended that cl. (f) 
has put an unreasonable restriction on 
the fundamental right of the Muslims as 
provided in Arts. 26 and 27 of the Con- 
stitution, Art, 26 provides as follows: 
“Subject to public order, morality and 
health, every religious denomination or 
any section. thereof shall have the right— 
(a) to establish and maintain institu- 
tions for religious and charitable _. pur- 


b) to manage its own affairs in mat- 
ters of religion; 
_ (c) to own and acquire movable and 
immovable property; and 

(d) to administer such property in ac- 
cordance with law.” 2 
The administration of a religious deno- 
mination or an institution has two as- 
pects—religious and secular, So far as 
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the - religious affairs are ‘concerned, 
clause (b) of Art. 26 confers a fundamen- 
tal right on every religious. denomina- 
.{tion. to manage its own affairs in matters 
of religion, Such a right is an - absolute 
right and cannot be interfered with by 
the State, unless the denomination so 
exercises its right as to interfere. with 
public order, morality or health. In this 
respect, every religious denomination or 
organisation enjoys complete autonomy 
in the matter of deciding as to what 
rights and ceremonies are essential ac- 
cording to the tenets of the religion they 
hold (Sarup Singh v, State of Punjab, 
AIR 1959 SC 860). The secular aspect of 
the administration of any religious msti- 
tution envisages the. administration of 
the property of the institution, There 
also a. fundamental right has been con- 
ferred under clause (d) of Art. 26 of the 
Constitution. Every religious denomina- 
tion has the fundamental right to, admin- 
ister its property, but only in accordance 
with law, The State, therefore, is entitled 
to make law for the purpose of regulat- 
ing the administration of the property 
of the religious denomination. If any 
such law is enacted, every religious de- 
nomination has to administer its pro- 
perty in accordance with such law. The 
administration shall; however, be made 
by the religious denomination itself and 
the State has no power to wholly take 
jaway the right of any religious denomi- 
nation to administer. its property. . : 


_ 9. It is’ contended’ by ‘the learned 
Counsel for: the appellants that cl. (f) of 
Sub-sec. (1) of Section 27 of: the. Bengal 
Wak? Act;-1934. having provided for the 
creation of an education Fund ` for the 
education of. poor .and meritorious boys 
and ‘girls. professing Islam and reading in 
schools, colleges and: vocational - institu- 
tions has interfered: with the funda- 
mental right.of the wakif -and - of.- the 
Mutwallis of a wakf, whether public or 
private, to manage their own affairs in 
matters of religion, This contention is 
difficult to, be.. accepted, Education of 
Muslim boys and girls can, by -no 
stretch of imagination,- be said to. be a 
matter of religion. Education. .of boys 
and girls is a secular matter unconnect- 
ed with religion.-.,The provision of cl, ($) 
does not,interfere with,-the , fundamental 
rights of the Muslim community. to -pro- 
fess, practise and propagate, religion. The 
creation of Education fund ‘dées not. put 
any , réstriction,, to propagate religion 
among the Muslim boys and girls reading 
in recognized educational or vocational 
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institutions, The primary object of the 
wakf or a: wakf-al~al-aulad is charitable, 
The provision of clause (f) is consistent 
with such object and, in our opinion, 
beyond any. challenge, We are, therefore, 
unable to accept. the. contention of th 
appellants that cl, c 





10. Let us now consider whether the 
provision of cl, (f) of sub-sec, (1) of Sec- 
tion 27 violates the provision of Art. 27 
of.the Constitution which provides that 


‘no person shall be compelled to pay any 


taxes, the proceeds:of which are  speci- 
fically appropriated in payment of- ex- 
penses for the promotion or maintenance 
of any particular religion or religious 
denomination.. The contributions which 
are required to be made to the Education 
fund and Wakf fund. in terms of Sec. 59 
(1) including cl, (£). of sub-sec, (1) of Sec- 
tion 27 are. for better management of the 
Wakf property which is consistent. with 
the object of charitable purpose’ involved 
in every wakf, public or private, As has 
been stated already, there is no question 
of any religious affair involved in the 
education of poor Muslim boys and girls 
reading in recognized educational and 
vocational institutions. The payment, 
that is, the contribution that has to be 
made isnot tax within the meaning: of 
Art, 27. of the Constitution, but it is a 
fee realized for a secular purpose for the 
proper .management of the Wakf . pro- 
perty and not for the: promotion or. main- 
tenance of any particular religion. or. re- 
ligious denomination. As has been ob- 
served by the Supreme Court in- Moti 
Das v. Sahi AIR 1959 SC %2 that-Arti- 
cle 27 does not prohibit. the levy ofa fee 
for defraying of expenses of the . State 
for regulating . the secular administration 
of. religious institutions. Article 27 is 
not attracted to,such a case as there is 
no question of favouring any particular 
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religion or religious . denomination, by 
such imposition of fee. There is, there- 
fore, no substance in the contention of the 
appellants that cl. (f) of sub-sec..- (1) .. of 
Section 27 of the Bengal: Wakf Act, 1934 
as amended by the said Amending -Act of 
1973 is ultra vires Art. 27 of the. Consti- 
tution, The learned Judge,. in our opin- 
fon, is perfectly justified in holding that 
none of the provisions of the Act as am- 
ended by the Amending Act of 1973 is 
ultra vires Article 25, 26 or 27 of “the 
Constitution, No other point has ` been 
urged on behalf of the appellants in these 
appeals. 


Ji. For the reasons "aforesaid, “oes 
appeals are dismissed,. but in view of the 
facts and circumstances of the case, there 
will be no order as to costs. : 


A. K. SARKAR, J.— I agree, K 
ARPE dismissed; 
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DIPAK KUMAR SEN, J. 
`- Hindusthan Gas & Industries Ltd. and 
another, Petitioners v. Adhish Chandra 
Sinha, Respondent, ... ite 
. Suit. No. 583 of 1980, D/= 25-3- 1981. 


© Letters ‘Patent (Cal.), CI. 12 — “Suit for 
land” ‘— Meaning of —: Premises outside 
jurisdiction of High Court -— Suit. for 
‘declaration for cancellation of Hones to 
quit premises, 


The property in rer in this suit was 
immoveable property situated outside the 
ordinary original jurisdiction of, the 
High Court: The plaintiff’ instituted the 
suit against the defendant, The material 
averments in the plaint | were as fol- 
lows: — 


The defendant under cover ot his letter 
dated 4th January 1979 sent. a draft 
agreement dated the 14th January 1979 
to the plaintiff; there the Secretary of 
the plaintiff signed the said document on 
that 16th January: 1979; that the signature 
in the said document was made by the 
Secretary of the plaintiff by reason rof 
undue influence, coercion and duress by 
the defendant on the plaintiff that the 
document recorded that the’ plaintiff had 
given notice to quit and vacate the said 
premises on the. 31st October.1979; that 
the said document dated the 16th Janu- 
ary 1979 was invalid and not binding on 
the plaintiff; that by a letter dated 13th/ 
fl4th June 1980 the advocate of the de- 
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fendant had served a notice.on the plain- 
tiff. calling upon the latter to quit -and 
vacate the demised premises in terms’-of 
the said document dated 16th January 
1979; that the said’ ‘notice ,, was not bind- 
ing on thé. plaintiff. On the averments as 
aforesaid. the plaintiff craved leave 
under ‘clause’ 12 of the Letters Patent 
man claimed. inter alia the following . re- 

e 

a declaration that the plaintiff was’ a 
monthly tenant in respect of the demised 
premises. governed by. the provisions - of 
West. Bengal Premises.‘Tenancy Act; 

` a declaration that the purported docu- 

ment dated the 16th January, 1979. and 
the letter dated 13/14th.Jume,.1980 were 
void and/or voidable and the same should 
be: delivered. up and ‘cancelled: 

Held that the material parts of ‘the 
cause of action of the plaintiff to enable 
him to obtain such declarations were the 
alleged undue influence, duress and ‘coer 
cion exercised by the defendant.. It was 
not stated in. the plaint whether such. in- 
fluence, duress and coercion: were exer: 
cised within. the. jurisdiction iof the High 
Court, The only part of-the alleged cause 
of action within the jurisdiction was the 
execution of..the deeds of lease. The 
original tenancy not being in dispute, the 


same could not form part of 
the cause . of. action of the plain- 
tiff in respect ‘of the. limited 


relief claimed in respect of the two docu- 
ments. The real purpose of the plaintiff 
in this suit was. to affirm and continue 
the tenancy of an immovablé property 
which was situated outside. the’ jurisdic- 
tion of the High Court. The plaintiff was 
not entitled to have the tenancy affirmed 
indirectly by challenging the two notices 


to quit, ' (Paras 12, 13) 
Cases Referred : . Chronological Paras 
AIR 1974 Cal. 292 my 10 
AIR 1950: FC -83 ae 7.9 
AIR 1930 Cal 258 > l> xv =- 8 


ORDER:— The property in dis- 
pute in this suit is premises, No. 2/8B, 
Sarat ' Bose Road, Calcutta immoveable 
property. situated outside’ the ordinary 
original jurisdiction of this Court. On the 
8th July. 1980 M/s. Hindusthan Gas & In- 
dustries Ltd, the plaintiff No. 1 
and Ramjilal Batlwal, its president, 
the plaintif Number 2 institut- 
ed this súit against’ Adhish Chandra 
Sinha, the defendant. The material aver- 
ments in the plaint are as follows:— ` 

(a) In terms of several deeds of ‘lease 
executed by the defendant from time to 
time . the ‘said premises were cee in 
favour of the. plaintiff: No, -1..-- 
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(b) The tenancy.is governed by the 
provisions of the West Bengal Premises 
Tenancy. Act, 1956. : ‘ 


(c) The defendant under cover of his 
letter dated 4th January 1979 sent a 
draft agreement dated the 14th January 
1979 to the plaintiffs. The Secretary of 
the plaintiff No. 1 signed the said docu- 
ment on the 16th January 1979. 


(d) The signature in the said docu- 
ment was made by the Secretary of the 
plaintiff No. 1 by reason of undue influ- 
ence, coercion and duress by the defen- 
dant on the plaintiffs and the document 
records that the plaintiff No. 1 has given 
notice to quit and vacate the said pre- 
mises on the 31st October 1979. 

(e) The said document dated the 16th 
January 1979 is invalid and not binding 
on the plaintiffs and subsequent thereto 
the defendant has accepted the plaintiff 
No. 1 as a tenant in respect of the de- 
mised premises. 

(f) By a letter dated 13th/14th June 
1980 the advocate of the defendant has 
served a notice on the plaintiff No. 1 call- 
ing upon the latter to quit and vacate 
the demised’ premises in terms of the said 
document dated 16th January 1979. The 
said notice is not binding on the plain- 
tiffs. 


(g) it is alleged that the defendant and 
its servants and agents have committed 
various acts of nuisance and have been 
threatening the plaintiffs that they would 
cease to maintain the essential services 
to the said premises. 


2. On the averments as aforesaid the 
plaintiffs have craved leave under Cl. 12 
of the Letters Patent and claimed the 
following reliefs:— 

“(a) A declaration that the plaintiff No. 
1 is a monthly tenant in respect of the 
demised premises governed by the pro- 
visions of West Bengal Premises Tenancy 
Act; 


(b) A declaration that the purported 
document dated the 16th January, 1979 
and the letter dated the 13/14th June, 
1980 are void and/or voidable and the 
same should be delivered up and cancel- 
led; 

' (c) The defendant, his servants and 
agents be restrained from giving effect 
to and/or acting upon the purported 
' document dated 16th January 1979 and 
the said letter dated 13th/14th June, 1980; 

(d) Permanent injunction restraining 
the defendant, his servants and agents 
from causing any disturbance to the sup- 
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ply of essential services to the demised 
premises, peaceful. use and’ occupation 
thereof by the plaintiffs, their servants 
and agents and their right of egress to- 
and ingress from the: said premises; 


(e) Permanent injunction restraining 
the defendant his servants and agents 
from committing nuisances and other 


reliefs.” 


3. In this application of the defendant 
it is alleged that the reliefs claimed in 
this suit wholly relate to and affect the 
title and possession of the said premises 
outside the original jurisdiction of this 
Court. The suit is a suit for land and 
involves determination of questions. re- 
lating to right, title, interest and posses- 
sion of land and as such this Court has 
no jurisdiction to entertain this suit. 
It is also alleged that no part of the 
plaintiff's alleged cause of action has 
arisen within the jurisdiction of this 
Court except that it is is pleaded that the 
agreement of lease was entered into with- 
in the jurisdiction. 

4. The defendant prays that leave 
under Clause 12 of the Letters Patent be 
revoked and the plaint in this suit be di- 
rected to be taken off the file. 

5. This application is opposed. An aff- 
davit of the plaintiff No. 1 affirmed on 


-the 17th September 1980 has been filed 


in opposition disputing the contentions 
raised in the application. i : 
6. At the hearing it was conceded 


that the plaintiffs are not entitled to any 
declaration in respect of the tenancy nor to 
any permanent injunctions as prayed for. 
It was however contended on behalf of 
plaintiffs that they are entitled to a de- 
claration that the document dated 16th 
January 1979 and the notice of ejéctment 
dated 13th/14th June 1980 were void or 
voidable and the same should be deliver- 
ed up and cancelled and the plaintiffs 


were entitled to an injunction 
restraining the defendant from giv- 
ing: ‘any effect upon the said 


document dated 16th January 1979 and 
the said notice dated 13th/14th June 1980. 

7. Contentions to the contrary were 
made on behalf of the defendant. 

8. Several decisions were cited on be- 
half of the defendant in support of his 
contentions. The judgment of a single 
Bench of this Court in Provas, Chandra 
Sinha v. Ashutosh Mukherji reported in 
AIR 1930 Cal 258 was cited for the fol- 
lowing proposition:— 

“The expression “suit for 
other immovable property” 


land and 
in clause 12 
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‘means suits in which. having regard to 
the issues raised in the pleadings the de- 
cree or order will affect directly the 
proprietary or possessory title to land or 
other. immovable property.” 


9. The case of M/s. Moolji Jaitha and 
Co. v. Khandesh Spinning Weaving: Mills 
Co. Ltd. reported in AIR 1950 FC 83 was 
cited for observations of several learned 
Judges of the Federal Court as follows 
(at p. 83):— 

“Per Kania C. J.— In order to see whe- 
ther a suit is covered by the expression 
“suit for land” in Cl. 12, one has to con- 
sider whether it is for the purpose of ob- 
taining a direction for possession or a 
decision on title to land, or the object 
of the suit is something different but in- 
volves the consideration of the question 
of title to land indirectly. 


- Per Fazal Ali J.:—~- 


The expression “suit for land” covers 
the following three classes of suits: (1) 
suits for the determination of title 
to land; (2) suits for possession of land; 
and (3) other suits in which the reliefs 
-claimed, if granted, would directly affect 
title to or possession of land. 

Per Patanjali Sastri J.:— 


The words “suits for land or other im- 
‘movable property” in Cl. 12, besides ob- 
viously. covering claims for recovery of 
-possession or control of land, are apt to 
connote also suits which primarily -and 
substantially seek an adjudication upon 
title to immovable property or a deter- 
mination of any right or interest theren, 
Per Mahajan J.:— 


Where the nature of the suit is such 
that in substance it involves. a contro- 
versy about land or immovable property 
and the Court is called upon to decide 
conflicting claims to such property and 
a decree or order is prayed for which 
will bring about a change in the title to 
- it, that suit can be said to be in respect 
of land or immovable property; but 
where incidentally in a suit the main 
purpose of which or the primary object. 
of which is quite different, some relief 
“has to be given about land, ‘the title to it 
not being in dispute in the real sense of 
the term, then such a suit cannot fall 
within the four corners of this expres- 
sion. 

Per B. K. Mukherjea, J.:— 

The words “suit for land” mean a suit 
for establishing title to land or any in- 
terest in the same or for possession or 
control thereof; and the decree sought- 
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be enforceable against and binding on the 
land. itself.” . 

10. Another judgment of single Judge 
of this Court in Bholanath Shaw v. Badri- 
nath Shaw, reported in AIR 1974 Cal 292 
was also cited, 

11. The principles being well 
settled, the only question which remains 


_for determination is whether the plain- 


tiffs should be allowed to proceed with 
the suit in respect of two declarations 
namely, the 
purported agreement dated 16th January 
1979 and the notice dated 13th/14th June 
1980. 


12. It appears to me that the material 
parts of the cause of action of the plain- 
tiffs to enable them to obtain such decla- 
rations are the alleged undue influence, 
duress and coercion exercised by the de- 
fendant, It is not stated in the plaint 
whether such influence, duress and coer- 
cion were exercised within the jurisdic- 
tion of this Court. The only. part of the 
alleged cause of action within the juris- 
diction appear to be the execution of the 
deeds of lease. The original tenancy not 
being in dispute, it does not appear to me 
that the same can form part of the cause 
of action of the plaintiffs in respect of 
the limited reliefs claimed in respect of 
of the two documents. It also appears to 
me that the real purpose of the plaintiffs 
m this suit is to affirm and continue the 
tenancy of an immovable property which 
ts situated outside the jurisdiction of this 
Court. 


13. In that view of the matter, the 
plaintiffs ‘are not entitled to have their 
tenancy affirmed indirectly by challeng- 
ing the two notices to quit — one given 
by the plaintiff No. 1 to the defendant 
and the other given by the defendant’s 
Advocate to the plaintiff. 


14. For the reasons as stated above, 
the defendant succeeds in his applica- 
tion. There will be an order . revoking 
the leave given under clause 12 of. the 
Letters Patent and directing the plaint 
to be taken off the file. There will be no 


_order as to costs, 


15. The operation of this order 


will 
remain stayed for a fortnight. : 


Application allowed, 
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310 Cal; Indian Economist Pvt. Ltd, vw. Acharya S, 8. Goswami... - 
the costs allowed in his favour. and at the 


. BIR 1981 CALCUTTA. 310 ` 
RAMENDRA MOHAN DATTA AND 


C.K BANERJI, JJ. ` 

The Indian “Economist. ‘Private Lid, and 
others, Appellants v.” Acharya ` Srimat 
Sarbeswar Goswami and others,- . Respon- 
dents, 

Appeal No. 135:.0f 1976, -D/- 12-9-1980, : 
. Letters Patent (Cal.) (1865), Cl..15 — 
Suit for. defamation — Application . for 
amendment of plamt ‘introducing: new 
particulars Amendment allowed.— 
Order held did not amount to judgment. 


In a suit for defamation one of the 
material and essential fact which needs 
.tó be pleaded is the, actual words which 
are complained of as containing defama- 
tory statement referable to the plaintiff, 
. If it has been published in the’ Bengali 
language and character,’ it is necessary, 
that the same ‘should ` be made 
a part of the plaint in’ the same 
language and character so that 
the court deciding the question would 
be in a position to. appreciate’ whether 
fhe publication contained ` ‘defamatory 
‘statements and whether the | same were 
Teferableé. to ‘the plaintiff and’ what dam- 
‘ages, if any, the plaintiff suffered’on ac- 
count thereof. In the instant case, the 
cause ‘of action which was pleaded origi- 
Bally was in defamation. The alleged de- 
famatory statements constituting the . de- 
famation were conspicuous by their ab- 
sence from the body, of the plaint, Even 
the journal or the leaflets containing the 
defamatory statements were not madé 
annexures to the plaint. What was sought 
to'be done by the amendment was to in- 
‘troduce by way of particulars certain 
averments so that the cause of’action in 
defamation might’ be ` properly pleaded 
and the defect might be cured,’ The 
amendment was allowed, 

Held that no new ideas were being 
introduced by way of amendment but 
only some particulars were being ‘sought 
to be introduced in ‘the body of the plaint 
by making this application for amend- 
ment. The order allowing the amendment 
appealed from did not amount ‘toa judg- 
ment within the meaning of Cl. 15. 


: Further by acceptance of the amount 
by way of cost as ordered by the court 
below, the appellant-defendant had taken 
advantage of the order allowing amend- 
ment, The defendant-appellant could not 
take advantage under the said order 
allowing the amendments by accepting 
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saime time appeal against the said order: 
a {Paras 10, 19,.20, 30, 31): 
Canes Beferred : Chronological Paras 
AIR 1978 SC 484. .. |. uane. 19,048 
AIR 1967 SC 96 | 17 
(1962) 1 All ER 303: (1962) 2 WLR, 250,, 
Dorman. v. J.. W.. Ellis & Co, Ltd., 17 
(1962) 2 All ER 24: (1962). 4 WLR. 520, 
Robinson v. Union’s Property Corpora, 
tion “Lid. EE y 
AIR 1956 Cal 630: 60 Cal WN 840°. ° 27 
(1955) 1 QB 564: (1955) 2' “WLR "813: 
(1955 A Ail ER 145; Collins ' We i oe 


AIR 1917 Cal 546: 21 Cal WN 232 s; 
(1878) 4 CPD 125: "48 LJ QB 316: 40: ur 


, Harris v. Warre 
(1878). 46 LIMC 286: 4l JPIO 420; Ge 
v. Bradlaugh °° 12’ 


(1873) 8 CP 107: 42 LJ-CP 98, Cook : 
~ Gil 


A. K Danerjie tor- Appellat No. 4 
Dr. ‘Das, for Mg ered . 

': RAMENDRA MOHAN: ‘DATTA; Ju 
This appeal arises from the ‘order ‘dated. 
14th January, ey passed by Sabya-, 
sachi Mukharji,, J. ; allowing . amendment: 
of the plaint in a suit for defamation. . -: 

2. The suit was originally filed. in. the 
Court of the 9th Sub-Judge at Alipore in 
24 Parganas on or.about 4th July 1973 
and was marked as Money Suit No. 18 
of 1973..An application was made under’ 
clause 13 of the Letters Patent 1865., on 
behalf of the defendants in the suit, be, 
ing Matter No. 709 of 1973. of this Court 
and an order was made therein on 26th 
January 1974 whereby the suit was di- 
rected to be transferred from the Alipore 
Court to this Court for being tried in ‘its 
extraordinary Original’ Civil Jurisdiction: 
The suit was then miarked as Extraordi* 
nary Suit No, 12 of 1974 of this Court: ° 

3. In August 1975 ‘an application for 
amendment of the plaint, which is the 
subject matter of this appeal herein, was 
filed in which Sabyasachi Mukharji, J. 
miade the said order herein allowing the 
amendments as prayed for. : 

4. The plaint ‘as originally filed was 
in Bengali language and character but an 
unofficial translation thereof was annex- 
ed to the petition praying for amend- 
ments as indicated in red ink thereon. ‘It 
is to be noticed that neither the plaint 
filed in the Bengali language and charac- 
ter nor the writing containing the defa- 
matory statements were placed beforé 
the court or annexed: to the said petition 
for amendment oie Tha en ‘sought 
fo ba amended,- fot wok 
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_ 5. The-suit relates to certain alleged 
defamatory statements in writing alleged 
to have been made by the . defendants 
and/or published by them concerning the 
.plaintiff-respondent....No..1 here, Sur- 
prisingly enough, although serious alie- 
gations have been. made in the plaint 
-against a particular group of the Vaish- 
navas, even by transgressing all sense of 
proportions and decency, yet, the . ptaint 
singularly lacked in most enini parti- 
culars relating to material facts which 
are required to be pleaded in a suit for 
defamation, so much so that ‘even the 
‘actual defamatory words have not yet 
been set out or annexed to .the draft 
plaint. From the materials. before us -it 
appears that the, “original plaint contein- 
ed 35 paragraphs out of which para- 
graphs 2 to 14 and 16 to 29 were totally 
sought to be deleted. from the body. of the 
plaint and a considerable number of new 
paragraphs were sought to he introduced 
by way of amendment. It is not neces- 
sary to go into‘ the details of the plead- 
ings which have been deleted except fo 
observe that the same contained language 
‘and expression which were `< quite un- 
becoming-to persons who have ‘taken up- 
on them the sacred duty of preaching 
religious faith.. amongst the. devotees. E 


ugi Admittedly; ' ‘the plaint ` contains 
‘averments which are’not only scandatous 
‘but also wholly unnecessary | for the pur- 
Pose’ of the suit but, as observed herein- 
‘before, it did ‘not contain even the most 
‘vital and material facts without which 
‘the -plaint would remain defective to 
such an extent, that no court would be in 
a position to pass any decree thereon. Ft 
‘would be Habte to be rejected!’ for want 
of a complete cause of action. 


7. The matter, inter . „alia, relates _ to 
a. periodical , ‘named. JSSRIDHAM NABA- 
DWIP. PATRIKA” ;in which, an .. article 
complained, of herein; was alleged to. have 
been published. The said article is alleg- 
ed to'be containing many ‘false and defa- 
matory: remarks in’ the Bengali language 
and character whereby the plaintiff and 
all. the members -of his group: were alleg- 
ed „to have been defamed, Certain leaf+ 
lets to the, above effect is: also alleges bes 
have. -peen published. a. . 

8 Mr, A. K. Banerjee appearing on 
behalf. Of the’ plaintiff-respondent: No.: t 
herein;.. contends: that ¡paragraphs -30. 3 and 
31 of. the plaint; as pleadedand as origi 
nally, filed,.-.which:,haye since::: beem: re- 
numbered .as paragraphs:3. and.. 5 .respec- 
tively, contained: the. cause of action - is 
defamation... ‘The, learned. advocate;, kow- 
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ever, admits.that the said cause of action 
was. pleaded. im incomplete form'. and 
lacked in material particulars which are 
now sought to be-supplied by way of 
amendment.. The said paragraphs 30 ‘and 
31 of the unofficial translation ‘of the 
plaint as. originally filed and as- renum- 
bered respectively as paragraphs 3 and & 
as appearing in the umofficial translation 
annexed to the said petition for amend- 
ment: are as follews:— 

“3, On the 26th Jaistha of 1380 B. S. 
corresponding to the English date the 9th 
June 1973 A.D. in a` -periodical named 
“Sridham Nabadwip Patrika” the defen- 
dants Nos. 2, 3 and 4 by publishing many 
false and slanderous remarks, defamed 
the plaintiff and all the members of his 
community and the statements, facts and 
remarks made therein are so acrimonious 
aid derogatory that the high dignity of 
the plaint#¥ and a person of international 
reputation has been disparaged and fhere- 
by irreparable loss has been and is being 
caused.” ” 


“5, Oné Kalipada; Gannguli, the defen- 
dant No. 5 in this suit a member of the 
Sahajia Sect being instigated by the said 
defendants. Nos. 2, 3 and 4 has been, by 
causing an undated leaflet containing de- 
famatory, false and acrid". remarks, pub- 
lished from the printing press of the de- 
fendant. No, 6 making: attempts to be- 
little the plaintiff in the estimation - of 
the public and he is (still) doing so.”. 

.%& Dr. Das on the other hand eon- 
tends that the plaint as framed did nat 
contain any cause of action in libel inas- 
much as the actual words complained of - 
have not been stated in the body of the 
plaint as originally filed, If amendments 
would be allowed, an entirely new cause 
of ‘action would be allowed to be pleaded 
in the shape of furnishing particulars of 
the averments already made. It would 
then be a new case alfogether masmuch 
as initially it lacked any cause of action 
which is. now sought to be completed ‘by 
way. of amendment, The ptaint, as it is, 
cannot be decreed and is likely to be re- 
jected: for. want of. proper cause of action 
and, accordingly, the amendments should 
not be allowed to enable the plaintiff te 
introduce a mew.case and cause of action 
therein. It: must, be noted;. however, that 
even now no : attempt -has been made to 
plead. in the plaint the actual defamatory 
statements. which were alleged to have 
been published in the Same language ‘and 
character, fhe same were. published. ., 

- 10: This.is a. ‘case where. it isyalleged| 
that. the. -Hbeb. complained. ef: was- contain: 
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ed ın the Bengali periodical dated 26tb 

_|Jaistha 1380 B. S. corresponding to 9th 
June 1973 and in certain leaflets. In a 
suit for defamation one of the material 
and essential fact which needs to be 
pleaded is the actual words which are 
complained of as containing defamatory 
statement referable to the plaintiff. If it 
has been published in the Bengali langu- 
age and character, it is necessary that 
the same should be made a part of the 
plaint in the same language and charac- 
ter so that the court deciding the question 
would be in a position to appreciate whe- 
ther the publication contained defama- 
tory statements and whether the same 
were referable to the. plaintiff and what 
damages,.if any, the plaintiff suffered on 
account thereof. It appears that the exact 
legal position has not been appreciated 
at all and as such the rules of pleadings 
have not been followed or complied with 
in this case. The Rules of pleading as 
provided in the Code require that in the 
plaint the cause of action, as and when 
it arose, must be pleaded. Order 7, R. 1 
(e) of the Code of Civil Procedure pro- 
vides:— 


“1. The plaint shall contain the follow- 
ing particulars—particulars to be con- 
tained in plaint: 
` (a) to. (A) eee eeeeee ees 
(e) the facts constituting the cause of 
‘action and when it arose.” 


11. Under Order 6, Rule 2 it is pro- 
vided, inter alia, as follows:— 
Pleading to state material 
` not evidence:— 

"2. (1) Every pleading shall contain, 
and contain only, a statement in a con- 
cise form of the material facts on which 
the party pleading relies for his claim or 
defence, as the case may be, but not the 
evidence by. which they are to be proved. 
3 * . * 


$” 


facts and 


12. The law relating to pleading in an 
action for defamation was laid down a 
century back in the case of Harris v. 
Warre, (1879) 4 CPD 125 at pp. 127 and 
129 and the same continues to be good 
law till today. The said decision is also 
reported in (1879) 48 LJQB 310.- Lord 
Cou.eridge, C. J. in his judgment relying 
on a' passage in Starkie on Libel, 3rd Edi- 
‘tion, 343 observed: ; 


` “În cases of libel and slander, the very 
words are the very facts, and it is these 
defamatory words, and not the defama- 
tory expressions generally, which form 
the ground of action, It is stated iri a book 
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of the’ highest’ authority— Starkie ™’on 
Libel, 3rd Edition, page 343, “generally 
the very words used should be set out, 
for it has frequently been held that it is 
not sufficient to describe them by ~ their 
‘sense or meaning, substance, purport or 
effect.” This principle was strongly re- 
affirmed in a recent case in the Court of 
Appeal. The Queen v. Bradlaugh 
(1878-46 LJMC 286) and the prac- 
tice in pleading, therefore, was 
perfectly clear before the Judicature 
Acts. But Mr. Patheram contends that 
Order XIX, Rule’4 enables him to do 
what he has done here. The answer is 
that in -libel the words are “the material 
facts” mentioned in that rule, It is evi- 
dent also that no alteration in the prac- 
tice was intended to be made, for there 
is no form of a statement of claim for 
libel in the forms appended to the Rules 
of Court, The old practice,‘ therefore, 
must be retained.” hog 


In Gatly on Libel and Slander, a part 


of the above observation has been 
quoted, — ah 
13. In Atkin’s Court Forms, 2nd Edi- 


tion, Volume 25, page 68 it is stated: . 
“The statement of claim must set out 

the precise words complained of and 

should not allege that the defendant pub- 


lished words ‘to the following effect.’ If 


the plaintiff fails to plead with . reason- 
able certainty the words of which he 
complains he can be required to give par- 
ticulars of the publication complained 
of, to show that he has a proper case to 
put before the Court and is not merely 
fishing for one. Where the words com- 
plained of appear in a long article or a 
book, the plaintiff should plead only 
those passages which are alleged to . be 
defamatory: since the words complained 
of must be construed in their context, 
the jury will be entitled to see the whole 
article or book, as the case may be.” 


14. In Bullen and Leake’s Precedents 
and Pleadings, 12th Edition, at page 626 
it is stated: 3 
' “The libel must be set out verbatim in 
the statement of claim; it is not enough 
to set out its substance, or the effect as 
‘the precise words of the document are 
themselves material.” (See O. 18, R. 7 
(2), Collins v. Jones (1955) 1 QB 564): 

In Form No. 363 thereof it is provided 
that the claim for damages for libel in 
foreign language should- be set out in the 
same language verbatim--in the body of. 
the plaint and -~ thereafter the Englisb 
translation’ is also required: to be -set out, 
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„14-A. It is true that if the defendants 
had asked for ‘the particulars of the said 
averments as pleaded in paragraphs 30 
and 31 of the plaint .as originally. filed 
and. if such particulars would have been 
furnished in accordance therewith, ‘then 
there could not have been any difficulty 
in completing the cause of action which 
remamed incomplete or defective for 
want of those material facts. Similarly, 
the Court might also have directed the 
plaintiff to furnish such particulars if the 
defendants had applied for the same in 
an application for particulars and pursu- 
ant thereto particulars might have sup- 
plied and thereby the defect, if any, 
could have been cured, but such is not 
the case before us. The particulars are 
now sought to be introduced in the body 
of the plaint by way of amendment. . 


15. According to Dr. Das, the aver- 


ments which are now sought to be intro- ` 


duced in the body of the plaint by way 
of amendment would constitute a new 
case altogether, and the cause of action 
is thereby sought to be made out in the 
body of the plaint; and this is now sought 
to be made out at a time when the suit, 
if filed, on the date of the order for 
amendment would have been barred by 
limitation. That being so, if the amend- 
ment would now be allowed it would 
relate back to the date of filing of the 
suit and thereby the bar of limitation 
would be removed. According to Dr. 
Das, a ‘valuable right had-accrued to the 
defendants and the same should not be 
taken away by allowing the amendments. 
The whole question now before us is 
whether the amendment now sought to be 
introduced by supplying the particulars 
would amount to a new case or pleading 
a new cause of action. 


16. The question as to whether this 
is a new cause of action or whether it 1s 
only supplying the particulars in the 
same cause of action which was originally 
pleaded, assumes importance and re- 
quires to be decided for the purpose of 
determining whether the defendants’ 


valuable right, if any, would be taken - 


away if the amendment would be allow- 
ed, That consideration would also be 
relevant for the purpose of determining 
whether an appeal would lie under 
Clause 15 of the Letters Patent, 1865. 


17. As to what... constitutes a new 
cause -of action or a new case in.relation 
to the amendment of a plaint has been 
‘repeatedly considered by the Supreme 
Court in its various decisions. ;The Sup- 
reme -Court in its.decision in the case of 
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Ganesh Trading Co. v. Moji. Ram, AIR 
1978: SC 484 reviewed various decisions 
of its own and summarised the principles 


. of law in relation thereto in the said case 


of Ganesh Trading Co. (supra). The Sup- 
reme Court also. referred to its previous 


- decision in the case of A. K. Gupta & 


Sons v. - Damodar Valley Corporation, . 
AIR 1967 SC 96 in which at p. 98 it was 
observed:— 

“The expression “cause of action” in 
the present context does not mean “every 
fact which it is material to be proved to 
entitle the plaintiff to succeed” as was 
said in Cooke v. Gill, (1873) 8 CP 107 
(116), in a different context, for if it were 
so, no material fact could ever be amend- 
ed or added and, of course, no one would 
want to’ change or add an immaterial 
allegation by amendment. The expression 
for the present purpose only means, a 
new claim made on a new basis consti- 
tuted by new facts. Such a view was 
taken in Robinson v. Unicos Property 
Corporation Ltd., (1962) 2 All ER 24, and 
it seems to us to be the only possible 
view to take. Any other view would 


make the rule futile. The words “new 
case” have been understood to mean 
“New set of ideas’: Dorman v. J. W. 


Ellis and Co. Ltd., 1962-1 All ER 303. 
This also seems to us to be a reasonable 
view to take. No amendment will be al- 
lowed to introduce a new set of ideas 
to the prejudice of any right acquired 
by any party by lapse of time”. 

: 18. In the case of Ganesh Trading Co. 
(AIR 1878 SC 484) (supra) the Supreme 
Court at p. 486 observed:— 

“But, mere failure to set out even an 
essential fact does not, by itself, consti- 
tute a new cause of action. A cause of 
action is constituted by the whole bundle 
of essential facts which the plaintiff must 
prove before he can succeed in his suit. 
It must be antecedent to the institution 
of the suit. If any essential fact is lack- 
ing from averments in the plaint, the 
cause of action will be defective. In that 
case, an attempt to supply the omission 
has been and could sometime be viewed 
as equivalent to an introduction of a new 
cause of action which, cured of its short- 
comings, has really become a good cause 
of action. This, however, is not the .only 
possibie interpretation tu be put on every 
defective state of- pleadings. Defective 
pleadings are generally curable if the 
cause of action sought to be brought out 
was not ab initio completely absent.” 

.19. In the instant case before. us, ~] 
cause of action which was pleaded orig- 
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nally was in defamation, The alleged: de- 
famatory statements constituting the de- 
famation were conspicuous by their ab- 
sence from the body ‘of the ‘plaint, Even 
the journal ‘or ‘the leaflets containing the 
defamatory statements -were not made 
annexures to the plaint, That being ~ so, 
although the cause of action was pleaded 
it could not be denied that it was in 
an incomplete and defective form. Now 
what is sought to: be done is to introduce 
by way. of particulars certain averments 
so that the cause of action in defamation 
might be properly pleaded and the de- 
fect might: be cured. We, however, do 
not come to any final decision as to whe- 
ther by making these amendments the 
plaintiff/respondent No, 1 herein has 
stated in his plaint the entire cause of 
action .or. not but that is a separate thing 
to be considered at.the time of the trial 
of the suit and the same is left open to 
be decided there. All that we are con- 
ycerned with here, as already observed, is 
. to consider whether it.is a new cause of 
action or a new case that is sought to be 
introduced by way of amendment so that 
if the defendants’ accrued rights would 
be in any way impaired, the defendants 
might contend that the order -allowing 
the amendment would. be an appealable 
order under clause 15 of the. Revers 
“Patent, . 1865.05: 

20. In our opinion, no new ideas are 
h being introduced by way of - amendment 
; but only some ` particulars <- are ‘being 

sought to be introduced in the body. of 
the plaint by making ante epee for 
amendment. . 

- 21. Dr. Das relied. :: on. ‘the Calcutta 
High Court decision in the case of M. B. 
Sirkar .& -Sons. v. Powell & Co., 60 Cal 
WN 840: (AIR 1956. Cal 630) but in our 
opinion, in the facts-.and « -circumstances 
of the case before us the said decision has 
no- application inasmuch as we are: of 
the opinion’ that no new: cause of action 
is- sought to be aneedveed by way of 
amendment. °“ |. 

' 22. In his reply Dr. Das has made an 
attempt to argue that a’ new- party has 
been: sought to’ be added- in ‘the cause:title 
to thè plaint dnd, that being so, as against 
such party, the“ aitiendment could not be 
allowed inasmuch ‘as thé cause of action 
in defamation is already barred ás against 
him. Originally what was pleaded in’ ‘the 
cause title ‘reads as''follows:— ui 

“n: “Proprietor, Town. . Press, ` ': Nabe: 
dwip. 


; 23. ` That was all, that was. pleaded’ for 
the purpose’ of ‘suing’ the said proprietor 


A Lẹ 


of the said press of Nabadwip but by 
way of amendment his name has been 
supplied only and the amendment Dow 
reads as follows:— . 

“(6) Indu Bhusan Chatterjee, PENEN 
tor, Town Press, Nabadwip, in the dis- 
trict of Nadia. R 


Hence all that has been done is to ‘supply 
the name of the person who continued 
to remain the proprietor Town Press, 
Nabadwip but whose name was not men- 
tioned and the words, “in the district of 
Nadia” have been. added, We do not think 
that a new party has been added thereby 
and by supplying the name of the pro- 
prietor any prejudice has been caused to 
the defendants except that the plaint has 
been sought to be cured of its defect in 
pleading in so far as the cause title ia 
concerned. 


24.. We should deal with another Sdn 
which is relevant for the purpose of his 
appeal. By the said order dated January 
14, 1976,. Mukharji J., inter alia,- ordered 
that upon: payment of 30 G. Ms. as costs 
within a- certain time mentioned therein 
the amendment . would be allowed.: and 
the time’ for filing the written statement 
was extended by a fortnight from the 
date of the:service of the copy of the 
plaint so.to.be amended as mentioned in 
the said order. At that stage, however, 
when the said cost was offered for. pay- 
ment:the recorded Advocate on behalf 
of the defendants: appellants . declined to 
accept the. same.and this appeal. was pre- 
ferred: from the said order’ of: Mukharji 
J. The Appeal Court, however, passed an 
order on May 10,1976, inter alia, to the 
effect that the ad interim order passed 
by the Appeal Court stood vacated, 


25. The order proceeded: 


“The date of ‘payment, of ‘costs’ by. Tem 
spondent No. 1 as ordered -by the trial 
Court.is extended by a. fortnight from 
today.. ‘The time to file written, statement 
is extended by: a „month from. date.” EN 


Tae There. was further order, . - inter 
alia, expediting the hearing of the appeal 
and giving directions _in accordance 
therewith. Pursuant, to, the: said. order the 
recorded Advocate of the. respondent, No. 
1 by:-and „under cover of his letter dated 
May 10, 1976 addressed to the recorded 
Advocate of the appellant sent a cheque 
along’ ‘with the said letter ‘for’ a‘ sum’ - of 
Rs. | 510 ‘towards payment of the~said’’ as- 

sessed costs ‘for’ amendment ‘of. the ‘plain’ 
od aiked for a Féceipt: in respect: there: 
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. 27., Thereupon at. that stage, .‘the-.said 
cheque was accepted.and 'encashed: -and 
the said fact. was. recorded by ai letter 
dated 7th June, 1976.. written., by; the 1re- 
corded Advocate of the respondent. No; 1 
in favour of. the. appellant, inter , alia,-re- 
cording that the cheque drawn, in. favour 
of the appellant for payment of cost:.. of 
Rs, 510 for amendment of the plaint was 
encashed on 19th. May, J976., By. the 
same letter the sald _Tecorded, , advocate 
asked for a formal, receipt for . ‘payment 
of the ‘sald sum of Rs. 510, Formal, re- 
ceipt, ‘was, produced. before us. and. , tha 
same did not contain any remark. to , ' the 
effect that the sum: was being: accepted 
without prejudice. In the, ‘written’ ‘“state- 
ment filed on béhalf of thë respondent 
Nos. 1 to 5 what has been -` pleaded : in 
paragraph 14. ‘theréot is as‘ follows: - ut 


‘The Hon'ble Mr,” Justice ` “Sabyasachi 
Mukharji’ passed ‘ an” order dated ‘the 14th 
January 1976 ‘allowing’ ' the’ “proposed 
amendments, The defendants ` ' preferred 
an appeal being Appeal: No, 135:of 1976 
and the appeal,:Court- passed: an- order 
directing. the defendants, to . file. written 
statement. without „prejudice .to, the , de- 
féndants’ rigts and, contention. These. de~ 
fendants filed written statement, subject 
to final decision of the appeal Court and 
without prejudice to the said appeal.” 


28. It has to be noted that no such 
order ‘has’ been * produced ` “before ‘us 
whereby the appeal Court had given di“ 
rection to file ‘written statement’ without 
prejudice’ to the defendants’ rights ' and’ 
contentions ° as’ “alleged therein, oe > 

ra a D 

29. That bëirig the- position, - it “was 
contended ‘on belialf ofthe plaintiff fe- 
spondent No. ‘1’ hereiti that the ‘appellant 
should not beallowed’ to challenge’ the’ 


order dated 14th’ January, 1976 passed bý 
Sabhyasachi Miikharji, J. because he-has | 


accepted: the cost which was ‘directed: to 
be paid-by the‘said: order and:thereby, has 
complied with the -order and has taken 
advantage thereof. Mr. Banerjee . 
referred to the,.decision in the. case. of 
Banku Chandra, Bose. v. Marium . ER 
reported in 21 Cal WN 232: (AIR 1917 Cal 

546) (SB) wherein it was held that parties 
having taken , advantage; of the , order 
were precluded from xppealing | against 
the same. The learned Advocate contend- 
ed that on this ground ‘also’ the’ ‘appeal 
becomes not maintainable. Dr. Das, how~ 
ever, tried’ to: disttinguish this case “by 
contending’ that ‘in the above’ “ease “ad- 
vantige was: eae to be‘taken ‘-before 
filing the" appeal’ from the: order but- bi 
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the instant -case:.advantage,-if any; ‘was 
taken after the filing of the appeal and 
secondly, that the same amount ‚was. ac- 
cepted on. the basis ` of “the, ` order. as 
made ‘by’ ‘the; ‘appeal Court,” cae 


. 30.. In- any event, we..are of the view. 
that ‘by, the acceptance.of:the amount by’ 
way of. cost as ordered. bythe: court. be- 
low, the appellant has taken advantage of 
the said order even though at a. later 
stage Le, after having ving filed the. appeal 
and thereby ‘the appeal'has beconie mis- 
conceived by~reason thereof, The defen- 
dants appellants cannot take advantage 
under the said, order allowing the amend-| 
ments by! accepting the costs ‘allowed in 
their favour and.at‘the same time appeal 
against the,said order; They. cannot. both 
approbate and reprobate from the afore: 
said. conduct of the. ‘appellant by: filing 
= written pesca on es haint. ası 

ended, „and y accepting. th th e costs, , às 
awarded by bd court’ below, ‘the appel- ) 
n Ta ‘made’ it clear ’ enough that it 
wan ted‘to abide by the." said “order” of 
ambient and "did not’ ‘want ‘to ‘contest 
the same at’ iba ‘heating® ‘of ‘the appeal 


‘SL. The ani terie is that Wwe) 
are. bound..to hold:-that the: order: igen 





ed: from. cannot amount:to a judgmen 
within the meaning of clause.15 of the 
Letters Patent, 1865 and, ‘accordingly ` il 
must, ‘be held on that ground alone that, 
the appeal is riot maintainable, We, ac- 
cordingly, dismiss the appeal but in. ‘the 
facts and circumstances of this case, we 
order that the costs of this appeal, would 
p “by thë result, of, the suit. ' 


“We make it clear, ‘however, “that 
mas hare decided this appeal only on the 
abéve preliminary ‘point’ as‘ to’ maintain- 
ability and/or appealability and whatever 
observations -have. been made ‘hereinabove 
in- connection. with the pleading in a suit 
for defamation, were so made solely for. 
the purpose of finding out whether or, not 
by: the order’ for’ amendment a new cause 
of action or a new case was allowed to 
be pleaded; in the “ plaint ` by way of 
amendment, | Accordingly, ` any’ - observa- 
tion made hereinabove in that connection 
will not in-any way be read as certifying 
that by: reason’ of' the amendment being: 
allowed. by:the Court below and on the 
basis..of the amerided plaint as it stands. 
now, the defects in the plaint have: all, 
been cured, This order will not in. -anyi 
way affect the right, of the. parties to take 
such points at the hearing of the suit, as 
they might be advised, in respect of the 
sufficiency of the ‘pleadings: in the plaint 
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as it -stands 
of. a 

33. It is recorded that various deci- 
‘sions were cited at the Bar but in view 
of our decisions herein, we think it is not 
necessary to deal with each and every 
one of them and as such we have restrict- 
ed ourselves: to deal with such decisions 


even after amendment there- 


only which are relevant for the purpose 


of deciding this case. 
C. K. BANERJI, J.:— I agree. 
Appeal dismissed. 
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Bholanath Khasnabis, Petitioner v. State, 
Opposite Party. 

C. R. No. 19816 (W) of 1975, Dj- 29-4- 
1981. 

Calcutta University Act (2 of 1966), S. 53 
— Calcutta University First Regulations 
(1966), Pre. — Degree in law — Is a post 
graduate degree. (Education — LL.B. Degree 
— Whether post graduate degree). 

The study of law in Calcutta University is 
a Post Graduate study. Hence a Degree ob- 
tained at the end of that study would be a 
Post Graduate Degree. (Para 18) 


` Post Graduate Degree in all cases does not 
postulate that the holders of that degree 
must have obtained a Bachelor’s Degree in 
the same subject. Merely because the Degree 
conferred by the University, in law is a de- 
gree of Bachelor and not master, it cannot 
be said that the LL.B. degree is not a Post 
Graduate degree, AIR 1969 Raj 136, Rel. on 

(Para 18) 
Cases Referred: Chronological Paras 
AIR 1969 Raj 136 14 


Sakti Nath Mukherjee, for Petitioner; 
Sadhan Gupta, Addl. Advocate General, for 
Opposite Party. 


ORDER :— The petitioners in the present 
Rule are citizens of India and are all work- 
ing under the Judgeship of the District 
Hooghly. They are all holders of LL.B. De- 
gree from Calcutta University. 

2. On or about the 21st Oct., 1974 the 
Finance Department of the Government of 
West Bengal issued a Memorandum which is 
Annexure “A” to the petition. The relevant 
portion of the Memorandum is set out here- 
inbelow :— 

“In order to attract men of quality and also 
for removing frustration, the benefit of three 
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increments shall be: given’ to‘ those who’ ac: 
quired specilised knowledge of a technical 
nature by obtaining post-graduate Diploma 
of recognised. Universities and six incremental 
benefits for those who obtained post-graduate 
Degrees of recognised Universities subject to 
the condition that these incremental benefits 
shall be available once in their career who 
have not got it at the time of entry, may get 
it as soon as those post-graduate qualifications 
are obtained. Provided that (a) these incre- 
mental benefits for post only in such cases 
where possession of those post-graduate 
qualifications of a specialised and technical 
nature would be considered as an added 
qualifications for the due discharge of ‘their 
official duties and not otherwise. 


(b) these incremental benefits due to post 
graduate qualifications of a specialised nature 
would not be admissible in respect of posts 
whose recruitment rules require such post- 
graduate qualifications of technical nature as 
the minimum qualifications”. 


3. On the lith April, 1975 the. District 
Judge, Hooghly passed the following order:—. 
“The following Class IO Government ser- 
vants working under this Judgeship have ap- 
plied for giving them the incremental benefits 
as they are in possession of post-graduate 
LL. B. Degree :— ; 
The recruitment rules of these Government 
servants do not require such post-graduate 
qualification of technical nature as minimum 
qualification. Of the Government servants 
named above, No. 1 is the Sheristadar (Office: 
Superintendent) of this Judgship and his: 
duties include inter alia checking of court- 
fees, computing the period of limitation and 
reporting other matters involving legal im- 
plications. Having considered the nature of 
duties, I am of opinion that the possession: of 
LL.B, Degree viz. post graduate qualification 
by the District Judge’s Sheristadar is an add- 
ed ‘qualification of specialized and technical 
nature for the due discharge of his - official 
duties. $ 
The Government servants named serial Nos: 
2 to 6 above are posted in different Courts’ 
under this Judgeship and regard being had to 
the nature of their official duties, the posses- 
sion of the LL.B. Degree by them is also 
considered as an added qualification of 
specialized and technical nature in the due ' 
discharge of their duties in Law Courts. 
Accordingly, in terms of the Government 
of West Bengal Finance Memo No.. 10035-F, 
dated 21-10-1974 the six Government servants 
be. given the benefit of six incremenis with 





1981 . : f 
effect . _ from . the. 


-date gted - against ;their 
names”, RT R H 
4, On the 19th May, 1975 the’ District 


Judge, Hooghly passed a similar order being 
Order No. 57 bearing the above date in re- 
spect of ‘the petitioner No. 5. ` 

5. On the 28th November, 1975 the res- 
pondent No. } sent a communication to the 
District’ Judge, Hooghly in the following 
terms :— 

“The undersigned is directed to refer to 
his letter No. 1848/G-3/75, dated 18-7-1975, 
on the above subject and to say that incre- 
mental benefits are not admissible in terms 
of sub-rule (iii) of Rule 2 of the F. D, Memo 
No. 10035-F, D/- 21-10-1974 in such cases as 
the candidates have neither acquired any 
post-graduate qualification of technical nature 
nor are such qualifications required for the 
due discharge of the duties of tbe posts in 
the clerical cadre. It is accordingly request- 
ed that the relevant order Nos. 31, dated 
11-4-1975 and 57, dated 19-5-1975 passed by 
him in these respects may please be cancelled 
and steps be. taken for recovery of the 
amount overdrawn by the .incumbents in 
terms .of the aforesaid orders. 

Action taken in this matter may please be 
reported to this Department at an early 
date.” 

6. It is this communication and the order 
contained therein dated the 20th November, 
1975 which is challenged before me in this 
application. 

7. 1 may mention that during the 
pendency of this application a number of As- 
sistant Registrars (Court) of the. Appellate 
Side of this. Court made an application for 
being added as party respondents on the 
ground that they had made a joint representa- 
tion .for granting six incremental benefits in 
terms of the above Memorandum. The Chief 
Justice of this Court was pleased to forward 
the said representation to the Judicial De- 
partment of Government of West. Bengal. 
According to the applicants for being added 
as parties. The representation has been kept 

pending in view of. the pendency of the pre- 
sent Rule. 


8. By an order dated the 29th August, 
~ 1979 the above mentioned ‘applicants were 
added as’ party respondents to the present 
Rule béing the respondents Nos. 4 to 12. 


9. Mr. Saktinath Mukherjee appearing 
for the petitioners submitted that in order to 
avail of the benefit of six increments-in terms 
of the aforesaid memorandum an employee 
‘of the State Government must fulfil three 


conditions. First, be -must be ‘in possession: 
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of post-graduate Degree. Secondly, the ` De- 
gree must.be of a specialised and technical 
nature. Thirdly, the acquisition of the de- 
gree would help in the discharge of: his 
duties. 


10. There is no- pi that all the Ti 
tioners and the added respondents -are in pos- 
session of an LL.B. Degree of the Calcutta 
University. 


11. Mr. Sadhan Gupta, Additional Advo- 
cate General who appeared for the respon- 
dents did not really controvert the submission 
that an LL.B. Degree is of a specialised and 
technical nature and in the facts of the pre- 
sent case. it helped the petitioners and the 
added respondents in the discharge of their 
duties. In other words, it was not seriously 
contested that the second and the third condi- 
tions for entitlement to the incremental bene- 
fits under the above mentioned Memorandum 
were fulfilled in the present case. The only 
controversy that was raised before me was 
on the question as to whether the LL: B. De- 
gree of the Calcutta University was a pòst! 
graduate Degree or not. 


12. Mr. Mukherjee before making his 
submission on the first condition underscored 
the fact that the District Judge, Hooghly who 
was the appointing authority of the petitioner 
had taken the view that the petitioners were 
entitled to the incremental benefits in terms 
of the Memorandum abovenamed. Accord- 
ing to him, the Deputy Secretary of the Gov- 
ernment of West Bengal was sitting, as it 
were, in appeal or review over an order of 
the District Judge. Under which provision 
of law this was being done, is, according to 
Mr. Mukherjee, far from clear. 


13. Be that as it may, the rival conten- 
tions on the fulfilment of the first condition. 
may be noted. Mr. Mukherjee referred me 
to several provisions in the Calcutta Univer- 
sity First Regulations 1966 for the purpose 
of showing that the study of law at the Cal- 
cutta University is a post-graduate study. He 
pointed out that although a new - Act’ has 
been passed in 1979, the earlier regulations 
continue by virtue of Section 59 (7) of the 
1979 Act as no new Regulations have been 
framed under the new Act. He also referred. 
to certain Dictionary meanings of the expres- 
“post-graduate”. According to Shorter 
Oxford Dictionary (Third Edn. Vol. 2) at 
page 1553, ‘post-graduate’ means “‘pertaining 
or relating to a course of study carried on 
after graduation”. Similarly, in Webster’s: 
Dictionary, 2nd Edn. Vol. 3 at page 1929 the 
expression “Post-Graduate” means “of per- 
taining to or designating graduate, or Audie 


pursued: after’ graduation”.: “ 
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- 14. There.is no controversy that a student 
can only undertake a study of law in Calcutta 
University after graduating from some re- 
cognised .University. . Reference was made by 
Mr. Sakti Nath Mukherjee to a decision: of 
the Division Bench of the Rajasthan High 
Court in the case of Shitabkhan v. Bar Coun- 
cil of India reposted fn AIR: 1969 Raj 136. 
In that case the petitioner passed his. Higher 
Secondary Examination of the Board of. Se- 
condary Education, Rajasthan and thereafter 
joined three years’. Diploma Course in Rural 
Services of the National Council .for Rural 
Higher Education, . Ministry of Educatiop, 
Government of India, New . Delhi. He took 
the, LL. B, Degree from. the University | of 
Rajasthan in the year 1965.. Since the Cen- 
tral Government in exercise of the powers 
conferred by the Advocates Act, 1961 ex- 
empted the candidates who had obtained De- 
gree in law on the results of examination 
held before ‘31-12-1965 from undergoing. a 
course of training-as required by the Act the 
petitioner applied to the Bag Council of Raj- 
asthan for enrolment as an Advocate. The 
Bar Council of Rajasthan ‘in conformity with 
the decision of fhe Bar’ Council of India ‘in- 
- formed the petitioner that in view of a re 
solution passed by the Bar Council of India 
as far back as 25-2-1963 a Degree in law 
obtained. after’ 30-6-1964 from any University 
in the territory of India could be recognised 
only if such Degree had been obtained after 
undergoing a course of! study in law after 
gtaduation’ and hence ‘he could not be 
enrolled. ‘The petitioner challenged the vali- 
dity of that ‘aforesaid resolution and the de- 
cision’ of the Bar Council of Rajasthan. That 
challenge was repelled by the Rajasthan High 
Court which inter alia held that the -expres- 
sion graduation “as used in the’ impugned 
resolution refers to the Act of ‘receiving a 
Degree from. the - University recognised - by 
law”. It also held that when’ a word is not 
defined in the Act itself, it may be permis- 
sible to refer to dictionaries to find: out the 
general ‘sense in which the word is under- 
stood in common parlance. However, in 
selecting one out of the various meanings of 
the word, ‘regard must ey be had: to the 
context; -© . 

15. “This decision was ` relied by. Mr. 
Mukherjee. in support of his contention that. 
Law Degree ig a post-graduate Degree in the 
sense that it can only be. obtained after 
graduation ‘from a > University recognised by 
law. . 

16. Mr. - - Gupta, Additional advocate 
General did-not contest ‘the . fact that the 


study of law in the Calcutta: University was’ ` 
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@ post-graduate study: He; -however, ‘com 
tended that the Degree in law from the’Cak 
cutta University was not a post-graduate :de- 
gree. ‘He stressed the. fact that the’ Degree 
conferred by the Calcutta University in. law 
is a degree of ’a Bachelor.. and not. of -a 
Master. -According. to. this contention, one 
çan only obtain. a post-graduate degree ‘in a 
particular subject provided one has obtained 
a Degree of Graduation in that subject. In 
othes words, the post graduate degree in, law 
from ‘the Calcutta . University according to 
Mr... Gupta would only refer to the degree ‘of 
LL. M. (Meatia, of aW, or LL. D. . Doctor 
of Laws). 


- 17. Mr. Mukherjée concn to PA thi 
contention by saying that a- post-graduate 
study. which: leads to-a Degree’ must neces- 


sarily: be a pont sracuate Degree. E 


18. TIn. my view, the! contention, ‘of Mr. 
Mukherjee is soutid and should ‘be. ‘accepted, 
Admittedly, ‘the study of law in | Calcutta 
University under the relevant Statutory Provi- 
sions is a post-graduate study. That being 
so, I fail’ to see that how a Degree ‘obtained 
at the end of' that ‘Study can be anything. but 
a ‘Post-Graduate Degree. I am’ ‘unable’, to 
accept “the contention of Mr. Gupta that a 
Post-graduate Degree in all ‘cases postulate 
that the holders of that Degree must haveé 
obtained ‘a’ ‘Bachelor’s Degree in the’ same 
subject. The Wegree of law ‘in’ the’ Calcutta 
University, in- my view, is sui generis in the 
sense that it really forms a class by itself and 
is not comparable to other Degrees of .the 
same University. In:my view; the Degree in 
law of. the -Calcutta . University - is a post- 
graduate degree.. That being so, the peti- 





tioners and the added respondents are, in- my 
view, entitled to the. six incremental benefits| 
in terms of the Finance Department Memo- 
randum Mentioned hereinbefore. © > -= ixr 
We oh 


"19. This disposes, of the only ` ‘controversy 
that was ‘raised before me. 


-20... In the result, this application iiicteedls 
and the rule is made absolute.. 


21. There will be a ‘writ in the nature a 
Mandamus directing the respondents to forth“ 


with recall, cancel and withdraw.. the order 
of the respondent -No. 1 being. Order No: 


10940 G dated 28th November, 1975 and to. 


forbear from - giving effect thereto in anyi 
manner whatsoever. ; 
22.. Thero; will be no order as to cost. 


' ‘Application’ allowed: 
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‘AIR’ 198 CALCUTTA‘ 319 
B. N: MAITRA; J: 0+ '* 
: Nitindra Nath Roy-Chòwdbury:anå others, 
Petitioners v. Subhas'Ch. Kar, Respondent. - 
C. R. No. 2229 of 1980, D/-. 23-4-1981. 
- Civit P. C, (5 of 1908), O. 39; Rr, 7 @) and 
8 (1) and O. 26, R. 9 — Issue of commission 
—;Suit for ‘eviction — Court can isste cont- 
mission. for- inspection at any . stage of suit. 
: When .a suit for- eviction’ the condition of 
‘the ‘structures’ is'at issue or may be at issue, 
a commission: for local investigation ` cannot 
be ‘issued ‘under: O; 26, R, 9 and- the’ proper 
— is‘ to- apply ‘the provisions of O. 39, 
. The provisions’ of ‘Rr. 7 and 8 of 
> s are clear on the point Rule 7-(1) says 
that -the Court, may make an order for in- 
‘spection..; ‘of any :property which .is the sub- 
ject matter, of. such. suit or as,to which any 
‘question : may arise therein. ; This rule has. to 
be read with Rule 8 (1) thereof. for that.rule 
says, thatan application, by, the; plaintiff . for 
an order under Rule 7 may be made at any 
‘finde’ after: the' institution of the ‘suit. “Hence 
the Court is authorised to issue a commis- 
sion foy inspection at: any stage- of the suit 
and even after the plaint is filed. But- the 
appiator “by the plaintiff for: inspection of 
the premises not forming ‘subject matter of 
the suit, before the defendant put in appear- 
ance could not be allowed. AIR ! 1933 Cal 
475, Rel. on, «+. .-- : (Pards 5 and 6) 
‘Cases Referred: Chronological Paras 
‘AIR 1980 Cal 184 ee ee 
AIR 1978 Cal 296 me 
AIR 1961 SC 218: 
.--1961: AL LJ 56- . 
.AIR 1933 °Cal 475 : 37 Cal WN 143 
(1910) 12 Cal LJ 519 
-. A: K. Motilal:and Ajit Chakraborty, ‘fos 
Petitioners; -Sudhis - Das ‘Gupta - ‘and - Aana 
Bagchi, for Respondent, e Ua ee 
> ‘ORDER :— ` The plaintiff dopi. oat 
‘instituted ‘a’ suit for- ejëctment. ` Before ‘the 
defendants’ appearance, he filed ‘an: applica- 
‘tion ' for'-inspéction’ of the disputed premises 
‘and ‘also’ of ‘premises - No. '-17/1, ‘Lansdowne 
Terrace, Calcutta.’-The -prayer ‘was allowed 
by tho’ leariied‘ Munsif. ` Hence ‘this revisional 
-application by the’ petitioners-defendants. fe 
2. The learned ‘Advocate’ a appearing on 
‘behalf of the. petitioners has contended that 
‘the Court is: not: empowered under. the. pro- 
-visions ‘of Order 39, Rule. 7: of. the Code’ of 
Civil;-Procedure. to’ issue -a- commission: for 
‘inspection: for: the purpose -of “collecting evi- 
dence. -<The cases of Padam Sen vi. State: of 
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U. P; in AIR 1961 SC 218 and of institution 
of Engineers v. Bishnupada in AIR 1978 Cal 
296 have been cited. It has been contended 
that the issues were. not- setiled at that stage 


of the suit: The issue of the commission was 


thùs a premature ‘one. Reference has been 
made to Rule'9 of Order 26 of the Code. It 
has been contended that. after the issues are 
settled, if the Court thinks fit, a commission 
for local investigation could be issued. 
Since an illegal order was passed, it must be 
set-aside and the. revisional application is 
meipinab ie. i 


' 3 It has been argued on behalf of the 
plaintiff-opposite party that in the case of 
Nepal v. Mrinal in AIR 1980 Cal 184, it has 
been stated that where the suit is for declara- 
tion that the disputed premises belonged to 
partnership firm and for accounts and injunc- 
tion, an ex parte order under O. 39, R. 7 of 
the Code ‘for inventory and custody of ac- 
count books was passed. It . was held by 
‘the High Court that such order -was not in- 
valid because the suit was filed for injunc- 
‘tion ‘restraining the defendants from remov- 
ing the account books. The case of Amjad 
Ali v. Ali Hossain in (1910) 12 Cal LJ 519 
at pages 522 and 523 has been cited to show 
that the right to grant an‘ inspection implies 
a right to make an inventory if the Court 
is satisfied that the preparation of fhe in- 
ventory is essential for-a proper decision of 
the Court. Hence the Court has jurisdiction 
to make an order for preparation of such 
inventory under the provisions of Order 39, 
Rule 7 of the Code. The Court is compe- 
tent to- compel the proprietor to permit in- 
spections as indispensable for. administering 
the justice of the case. Such inspection is 
not an invasion of his rights, but. a legal 
consequence | “of thé. obligation affecting the 
property and the proprietor. Moreover, in 
view of the amended provisions of Sec. 115 
of the Code, the revisional | application in 
not maintainable. — . 


r Pas The learned - ‘Advocate - nais on 
behalf of the petitioners has also pointed out 
Ahat the suit is for eviction of. the defendant- 
petitioners from the dispnted. premises No.. 3, 
Sardar Sankar.. Road, : Calcutta,,... whereas in 
the para 5 ($) of the plaintiffs.. petition for 
inspection, ‚a: prayer. has. been made to note 
the number of rooms, in the; plaintiffs. occu- 
pation at premises No. K 


the measurement and mode of user of those 
rooms. It has thus been contended that a 


- jurisdictional error has been committed. 
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5. When the condition of the structures 
is at issue, or may be at issue, a commission 
for local investigation cannot be issued 
under O. 26,:R. 9 of the Code and the pro- 
per procedure is to’ apply the provisions of 
Order 39, Rule 7 of the Code: This princi- 
ple has- been laid down by Manmatha Nath 
Mukherji, J., in the case reported in (1933) 
37 Cal WN 143:(AIR 1933 Cal 475). 


Moreover, the provisions of Rr. 7 and 8.of - 


Order .39 of the Code are clear on the point. 
Rule 7 (1) says that the Court may make an 
order. for inspection of any property which 
is the subject matter of such suit or as to 
which any question may arise therein. This 
rule has to be read with R. 8 (1) thereof, 
for that rule says that an application by the 
plaintiff for an order under R. 7 may be 
made at any time after the institution of the 
suit. Hence the Court is authorised to issue 
a commission for inspection at any stage of 
the suit and even after the plaint is filed. 
So the objection raised on behalf of the 
petitioners that the prayer for commission is 
premature is without any substance. M 
over, in view of the provisions of S. 13 (1) (ff) 
of. the Best Bengal Premises Tenancy Act 
read with Rule 7 (1) (a), the other points 
raised in the application for commission 
may arise in the suit for determination, 
though no -wriiten statement is filed. Hence 
an inspection is called for, and I find ac- 
cordingly. , 


6. Nevertheless there is considerable sub- 
stance in the argument advanced on behalf 
of the petitioners that some jurisdictional 
error was made by the learned Munsif to 
issue a commission at such early stage of 
the suit to note the number of rooms in the 
plaintiff’s occupation at premises No; 17/1, 
‘Lansdowne Terrace, Calcutta, also to take 
measurement thereof and to note the mode 
of user thereof. That premises does not 
form the subject matter in dispute and 
hence at that very early stage of the suit 
the learned Munsif made a jurisdictional 
error in allowing that prayer made out in 
the petition for inspection. Hence only that 
portion will be deleted. Subject to that 
modification, the order for inspection issued 
by the learned Munsif will stand. 

_7, The Rule is, therefore, made absolute 
in part and. the order modified in the man- 
ner, indicated previously, 

8 There will be no order as to costs. 

i Order accordingly. 
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AIR 1981 CALCUTTA. 326 
SUDHINDRA MOHAN GUHA, J. 
nal Kg Bag and others, Appellants 
v. Santi Kumar Chakraborty 
Respondents. : mea 
S. M. A. No. 75 of 1971 with an applica- 
tion under S. 115 of C. P: C., D/- 15-2: 1981. 


(A) Civil P. C. (5 of 1908), O. 39, R.1 
— Suit for recovery of possession. under 
S. 6 of Specific Relief Act — Order of tem- 
porary injunction passed therein -— Judg- 
ment and order set aside in revision — 
However suit converted into regular title 
suit — Order of injunction cannot be said 
to be revived automatically in later suit. 
(Case law discussed). (Para 17) 


-®) Civil P. C. (5 of 1908), S. 115, O. 39, 
R. 1 — Revision — Mandatory injunction 
granted by Appellate Court under oO. 39, 
R. 1 — Order being without jurisdiction — 
Can be interfered with by High Court. 


(Case law discussed). (Parag 14, 18) 
Cases Referred: Chronological Paras 
AIR 1976 All 264 12 
AIR 1975 Cal 127:78 Cal WN 916 13 
AIR 1974 Orissa 185 ‘ et 13 
AIR 1973 All 67: 1972 All LJ 392° . 3 | 
AIR 1973 Him Pra 29 ., F 13 
AIR 1970 Cal 176. : ‘ 13 
1969 All LJ 873 : ; 10 
(1969) C.-R. No. 221 of 1961, DJ- 21-7-1969 

(Cal) . 3 
AIR 1963 SC 1124 10 
AIR 1962 SC {513 10 
AIR 1957 SC 540 15 


Saktinath Mukherji and Satyajit Banerjee; 


tor Appellants; B. K. Panda and M. K. Roy, 


for Respondents. : $ 

JUDGMENT :— This application for revi- 
sion is directed against the order passed by 
Shri A. K. -Dutta (M), Subordinate. Judge, 
Midnapore, allowing the plaintiff-opposite 
party’s prayer for mandatory injunction and 
directing the petitioners to` remove the struc- 
tures and constructions raised by them in vio- 
lation of the Courts order of injunction and 
thereby reversing the order passed by. Mun- 
sif, Additional Court, Tamluk in other Suit 
No. 144 of 1965 (subsequently renumbered 
as other Suit No. 80 of 1968). 


2. The plaintiff-opposite party No. 1 filed 
the other Suit No. 144 of 1965 on 12th 
April, 1965 in the First Court of Munsif at 
Tamluk under Section 6 of the- Specific 
Relief Act for recovery of possession of the 
suit lands from the’ defendants-petitioners, 
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On 2nd June, 1965 the: Court. passed ‘an 
interim order of. injunction directing . the 
petitioners to maintain the status quo in re- 
spect of the suit lands. On 16th July, 1965 
the said interim order of injunction was 
made absolute. On appeal by the petitioners 
the said order was affirmed. The suit being 
transferred to the Additional. Court was Te- 
numbered as O. S. No. 80 of 1965. The 
suit was eventually decreed on contest on 
7th December, 1968. i 


3. The High: Court in revision by an 
order dated 21st July, 1969 made the rule 
being C. R. No. 221 of 1969 absolute and 
set aside the judgment and decree of the 
trial Court with liberty to the plaintiff to 
convert the said suit into a regular title suit. 


4. On or about 3ist December, 1969 the 
plaintiff-opposite party filed an application 

for amendment of the plaint and for con- 
* version of the other suit into a regular title 
suit, After the conversion into a title suit 
the plaintiff-opposite party however alleged 
by several applications that the petitioners 
had been making constructions on the suit 
lands since Dec., 1969. Ultimately, the 
plaintiff-opposite party filed an application 
for mandatory injunction in or about April, 
1971 directing the petitioners to demolish 
the structures made, as alleged. 

5. The trial Court by an order dated 
12th August, 1970 disallowed the plaintiffs 
prayer for mandatory injunction but was 
pleased to direct the petitioners to stop work 
for further constructions and to restrain the 
petitioners till the disposal of the suit from 
constructing any new structure. 


6. Both the parties came in appeal be- 
fore the District Judge. The learned Sub- 
ordinate Judge by the judgment. dated 27th 
March, 1971 allowed both the appeals and 
consequently the temporary injunction issued 
by the learned Munsif was set aside and the 
mandatory injunction refused by the ‘rial 
Court was granted. 

7. Mr. Saktinath Mukherji, the learned 
Advocate for the petitioners contends that 
the learned Court below erred in law by 
not holding that the temporary injunction 
being essentially an interlocutory order its 
duration came to an end automatically with 
the disposal of the suit and it cannot be 
revived when the suit was sent back for re- 
trial. The learned Court was further- said 
to have erred in holding that the petitioners 
had violated the subsisting order of injunc- 
tion. Mr.. Mukherji -points out that- there 
was no order of temporary asap at the 
© -7 $981" Cal 21 K- G24 - moge Fe sy 
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. ed in AIR 1973 All 67. 
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the ` defendants had. ` 
made the alleged constructions. 


8. In support of his argument Mr. _ 
Mukherji relies on “A treatise on the law . 
relating to injunction” by Howard C. Joyce 
(Vol, 1) 1909 at page 510. Under S. 330 (b) 
of that book a decree dismissing the bill 
for an injunction, operates as a dissolution 
of an. interlocutory injunction, unless it is 
continued in force in whole or in part by | 
some order of the Court. So, when the in- 
junction is ancillary to the principal action 
and such action fails by a verdict for the 
defendants, injunction falls with it. The ` 
appeal against it does not alter the effect of 
such judgment. 


9. On the basis of such observations by 
the author it is argued that the order of in- 
junction cannot be subsisting with the dis- 
posal of the suit. 

10. He also refers to the decision of the 
Allahabad High Court in Smt, Prabhawati 
v. Dr. Pritam Kumar, reported in 1969 All 
LJ 873. At page 875 of the report observa- 
tion reads as follows :— 


“It is now well settled that an order, whe- 
ther administrative or judicial against which 
an appeal or revision is provided merges 
with an order passed in appeal or revision 

. Even if it is accepted that the 
effect ‘of setting aside of the appellate order 
or the revisional order may be to revive 
the original order, yet’ interim orders of 
stay etc. passed pending the decision of a 
case would not be on a par and this princi- 
ple would not apply to them because the 
interim orders do not merge in the final 
orders. According to the Supreme Court 
they lapse or cease to exist.” (Madan Gopal 
v. Secretary to the Government, AIR 1962 
SC 1513 and Collector of Customs v. East 
India Commercial Company, AIR 1963 SC 
1124, Rel. on), 


11. Next he refers to the Full Bench 
decision of the Allahabad High Court in the 
case of Abdul Hamid v. Karim Bux, report- 
It is held therein 
that on the dismissal of a suit in default the 
attachment before judgment automatically 
ceases and it is not revived on the restora- 
tion of the suit, 

12. Last of all Mr. Mukherji draws my 
attention to page 265 in the case of Nagar 
Mahapalika, Lucknow v. Ved Prakash, re 
ported in AIR 1976 All 264, wherein itis 
laid down “It has thus been a constant view 
of this Court that an interlocutory order 
like an order aaa on. an ea for 


` 
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temporary injunction or for attachment be 
fore judgment would cease on the dismissal 
of the suit and would not automatically be 
revived nor can be deemed to be in force 
without any further order by the Court 
after the suit is dismissed. It is always open 
to. the plaintiff to move the Court if the 
suit which had been dismissed for default is 
restored, to grant. temporary injunction. 
But the earlier interim injunction . order 
which had ceased to be operative on the 
dismissal of the suit for default, would not 
automatically revive on the ‘setting aside of 
the dismissal order and the restoration of 
the suit”, 


13. Mr. Bhupendra Kumar’ Panda, the 
learned Advocate for the opposite parties, 
points out at the outset that this Court will 
not interfere with the impugned order in 
revision. According to him, the High Court 
will not interfere in revision unless there 
were gross irregularities and lack of control 
over judicial proceedings. He relies on the 
decision in the case of Harekrushna Patra 
v. Rekhamani Das, reported in AIR 1974 
Orissa 185. According to.him, in order to 
succeed the petitioner must show not only 
that a jurisdictional error has been commit- 
ted by Court below but’ also that the inter- 
ests of justice call for interference by High 
Court. Reliance is made to the decision in 
the case of Director, Indian Agricultural 
Research’ Institute, New Delhi v. Vidya 

` Sagar, reported in AIR 1973 Him’ Pra 29, 
It is also contended by Mr. Panda that this 
Court will not render assistance to a party 
which is guilty of delaying tactics. The 
petitioners are said to have come to this 
Court to take advantage after having made 
constructions on the suit lands in violation 
of the order passed by the Court. Reliance 
is placed on the decision of this Court in 
the case of Bhikari Behara v. Sm, Dhanapatie 
Bentia, reported in AIR 1970 Cal 176. The 
principle for interference under Section 115 


of the Civil Procedure Code was laid down. 


by Sudhamoy Basu, J. in Nanda Dulal 
Mahato v. Hazarilal Mondal, reported in- 
78 Cal WN 916:(AIR 1975 Cal 127). Itis 


laid down therein that an erroneous decision 
even with regard to law would not neces- 
sarily furnish a ground for interference un- 
less it concerned the jurisdiction of the 
Court. If the matfer amounts to an order 
tending to overlap the jurisdiction of the 
suit itself the Court in revision will certainly 
interfere. 


4.. Thus, it is clear that this Court In 
revision will certainly interfere with an order 


Nirmal Kumar v. Santi Kumar ` 


ALR. 


if it has been passed without jurisdiction, 
which goes to the very root of the case. 


15. Next it is argued by Mr. Panda that 
the interlocutory order of injunction was 
passed by the trial Court and the appeal and 
revision against that order should be con- 
sidered as one legal proceeding. In the case 


„reported in AIR 1957 SC 540, it is held that 


the legal pursuit of a remedy, suit, appeal 
and second appeal are really but steps in a 
series of proceedings all connected by an 
intrinsic unity and be regarded as one legal 
proceeding. 7 

16. It is pointed out by Mr. Panda that 
there is no specific provision for permanent 
injunction under Sec. 6 of the Specific Relief 
Act and as such the Court should not be 
considered as helpless in rendering legal 
remedy to a person who alleges that’ there 
has been violation of the order of injunction 
passed by the trial Court. 
contention he makes a reference to the 
case of Hirendra Nath Dutta v. Corporation 
of Calcuita, ILR 1 Cal 435. At page 444 
of the report it is stated that an application 
for order under Sec, 45 of the Specific Relief 
Act is maintainable to prevent the Corpora- 
tion from sanctioning plan in violation of 
the provisions of the Calcutta Municipal Act 
and the rules made thereunder, as the latter 
Act furnishes no specific and adequate legal 
remedy to a person for such violation. It 
is also contended by him that the decisions 
of the Allahabad High Court referred to 
by Mr. Mukherji have no application to the 
present case as those cases had been dis- 
missed. According to him the present suit 
was decreed and the suit was only remanded 
to’ the trial Court by the High Court for 
conversion into a regular title suit. In this 
view of the matter according to Mr. Panda, 
the order of temporary injunction will not 
cease to be operative on remand of the suit 
by the High Court 

17. It goes without saying that the ori- 
ginal suit for possession under the Specific 
Relief Act was decreed by the trial Court 
but as there was no order for permanent in- 
junction, the order of temporary injunction 
ceased to be operative on the disposal of the 
suit, whether decreed or dismissed. It can- 
not be said by any stretch of imagination 
that the interlocutory order like an order 
passed on an application for temporary in- 
junction, the operation of which ceases on 
the disposal of the suit, would automatically 
be revived or can be deemed to be in force 
without any further order by ‘the Appellate 
Court or by -the Court concerned, after the 
disposal of the suit. In such a case the 


In support of his ~ 


r 


application for temporary injunction . aftes 
vival .of the -suit. ‘In this case admittedly, 
there’ was no. prayer for temporary, .injunc: 
tion. after the conversion (of the:. suit -into 
regular title suit. It is. also not: Spure 
that all the constructions were. alleged - 
have been made after the suit, had. been. a 
back to the trial Court on remand. I can- 
not. be in agreement with Mr. Panda that 
the order of temporary injunction- passed on 
2nd June, 1965 and. made.-absolute- on -16th 
July; 1965 automatically. revived after :.. the 
suit had been sent back on 
natural and inevitable, -conclusion is that 
such constructions had been made at.a time 
while, the order ok. injunction was not sub- 
sisting. ; 
18. In-such a: cae ‘this Court, in aia 
would certainly -interfere,. as the Appellate 
{Court had absolutely no. jurisdiction to pass 
an order for mandatory injunction in.. fe- 
spect of constructions made: after the dis- 
posal of the original suit. The impugned 
order has not only been passed without 
jurisdiction but there has been glaring mis- 
carriage of. justice. Thus, .the impugned 
order cannot be sustained in law. — - 


19. In the result, -the application for re- 
vision is allowed but considering the circum- 
stances, without costs. The rule is made 
absolute and: the impugned ` order - ig set 
aside. 

Revision alowed. 
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Dharam Chand Soni and another, Appel 
7 Tants v. Sunil Ranjan Chakrabarty and an- 
otber, Respondents. ` 


A. F. A. D. No. 197 of 1969, DI- 21-1- 
1981. 
Contract Act (9 of 1872), S. 74. — Ap- 


plicability —- Contracts for sale of property 
for Rs. 19,001/- by. defendant, and earnest 
money of Rs. 3,001/- paid by plaintiff- 
purchaser — Contract fell through due to 
purchaser-plaintiff's default — Refund. of 
earnest money cannot be claimed by plaintiff. 
` Where there was an agreement by the de- 
fendants to sell the property to the plaintiffs 
for Rs. 19,001/- and Rs. 3,001/-. were paid 
as the earnest money by the plaintiff and 
- the contract fell through due to. plaintiff's 
default, provision of S. 74 could not apply 
and the plaintiff could not claim refund of 
. earnest money since the sum of Rs: 3,001/- 


BY/BY/A857/81/SAD/SNV 


+ 


Dharam Chand v. Sunil Ranjan `- 
course open to the party is to file a. fresh 


` cussed. z 


remand. The . 


Cal. 323 
was‘ reasonable. one dnd itidid not amount 
to ‘imposition- of any- penalty but the breach 
of contract onXthe -plaintiffs part caused 
loss tothe defendant. -AIR 1970 SC -1986 
and ea ls SC 1955, Foll:.7 Case law: dis- 
“.. (Paras 12, 13) 

«Section I apala: of” thé measure of 
damages in two classes: of’ cases, firstly, 
where the contract says that an amount has 
to be paid -in- case: -of a breach and secondly, 
where -the- contract provides for any` other 
stipulation ‘by way of penalty. In the second 
class: of ‘cases the measure of damages is 
reasonable : compensation not exceeding the 
penalty’ stipulated for, = (Para 6) 
Cases_ Referred: ~ Chronological ’ Paras 
AIR 1970 SC ‘1986 -°> "9 
AIR 1970 SC 1955: -1970 All LJ 783, 7, 11 
AIR 1963:SC 1405 . 4 
AIR 1952..Cal. 93.: (1951) 55 Cal.WN 765 4 
AIR 1936 Cal 51 -ù : 5 
AIR 1926 PC 1:24 All LJ 248 8 


Sudhansu Bhusan Sen, Miss Archana Roy, 
for Appellants; Ajit B. Maraon, ae K 


- Sanyal, for ‘Respondents, - 


JUDGMENT :— The plaintiffs’ case’ is 


‘that ‘theré was an agreement by the defen- 


danis to sell the disputed property to them. 
So a deed of agreement” Was | executed by 
the. defendants on the 2nd Feb., 1966, con- 
tracting to transfer the property to` them for. 
Rs. 19,001/- and Rs. 3,001/- was paid as the 
earnest monéy.. The contract fell. through 
due to the defendants’ default. The suit is 
for refund of thè earnest ‘money togetlier 
with a prayer for. the ‘recovery of a sum of 
Rs. 75/- as damages. 


. The defendants took the defence that 
i was no.default on their part. The 
contract fell through due to. -the plaintiffs’ 
laches and default, So pursuant to the con- 
tract embodied. in the deed of agreement, 
the sum of Rs. 3,001/-, . which had been 
paid as the- earnest money, was forfeited. 

3. ‘The learned Munsif stated that the, 
contract fell through due to the plaintiffs’ 
own default and the defendants- were not at 
fault.. So the. suit was dismissed. The 
plaintiffs went up on appeal and lost the 
same. Hence this second appeal. - 

’ 4 A short submission‘ has been’ made 
on behalf of the plaintiff-appellants. It has 
been contended. -that the -finding that the 
contract fell through due to their default will 
not. be challenged. But in view of the deci- 
sion of .the Supreme.Court in the case of 
Fateh. Chand v. Balkishen Das, by. Shah J., 
in AIR 1963 SC 1405, the Court will hold 
that .Section: 74,of the, Indian Contract Act 


324 Cal 


applies to the facts of this case. The- defen- 
dants are at best entitled to a reasonable 
compensation. The sum of Rs. 3,001/- can- 
not be reasonable compensation, within the 
- meaning of the principles embodied in Sec- 
tion 74 of the Act. At best they can claim 
Rs. 500/- as they allege that they 
damages to that extent. The view of the 
Madras and Bombay High Court was over- 
ruled by the Supreme Court in that case of 
Fateh Chand v. Balkishen Das (supra). The 
Court below referred to the single Bench. 
case of P. N. Mookerjee, J., in the case of 
Naresh v. Ram Chandra in (1951) 55 Cal 
WN 765:(AIR 1952 Cal 93). But the 
views expressed in that case are no longer 
. good law after the decision of Fateh Chand 
. v. Balkishen’s case (supra). There is no bar 
in granting a decree to the plaintiffs. 


S. The learned Advocate appearing on 
behalf of the defendant-respondents referred 
to the case of Krishna Chandra v. Mahmud 
Bepari in AIR 1936 Cal 51 at p. 52 to show 
that earnest money is'a guarantee for the 

` performance of the contract. If the trans- 


action goes forward, it is a part of the pur- | 


chase price. If it falls through due to the 
default or breach by the vendee, it is for- 
. feited. in the absence of a contract either 
„express in its terms or to be inferred from 
the whole contract. Time was the essence 
. of the contract. In view of the written 
terms embodied in the’ disputed deed of 
agreement executed between the parties, the 
defendants ` rightly forfeited the 
< Rs 3,001/+ because they were not at fault. 
The contract fell through purely due to ‘the 
plaintiffs’ laches and default. 
6. The question arises whether S. 74 of 
: Ithe Indian Contract Act applies to the facts 
` jof this case. Section 74 of the Indian Con- 
tract Act speaks of the measure of damages 
in two classes of cases, firstly, where the 
contract says that an amount has to be paid 
case of a breach, and secondly where the 
` [contract provides for any other stipulation 
' |by way of penalty. In the second class of 
cases the measure of damages is reasonable 








i stipulated for, vide the observations . made 
in the case of Fateh Chand appearing at 
page 1411 of the report. It can be seen 
from the page 1411 — - 


“In eur judgment the expression ‘thie < con- 


tract contains any other stipulation by way’ 


of penalty’ comprehensively applies to every 
covenant involving a penalty -whether it is 
for payment on breach of contract of 

money. or delivery of property in future, or 


for forfeiture of right’ fo money’ - or: “other ' 


Dharam Chand y. Sunil Ranjan 


suffered ` 


sum of © 


compensation not exceeding the penalty . 


A.I. R. 


property already delivered. Duty 


not 


in 


enforce the penalty clause but only to award 


reasonable. compensation, is statutorily im- 
posed upon Courts by Section 74. In all 
cases, therefore, where there is a stipulation 
in the nature of penalty for forfeiture of an 
amount deposited pursuant to the terms of 
contract which expressly provides for for- 
feiture, the Court has jurisdiction to award 
such sum only as it considers reasonable, 
but not exceeding the amount specified in 
the contract as liable to forfeiture,” 

It further appears from the p. 1412 of the 
report : 

“There is no ground for holding that the 
expression ‘contract contains any other sti- 
pulation by way of penalty’ is limited to 
cases of stipulation in the nature of an 
agreement to pay money or ‘deliver property 
on breach and does not comprehend cove- 
nants under which amounts paid or property 
delivered under the contract, which by the 
terms of the contract expressly or by clear 
implication, are liable to be forfeited. 

Section 74 declares the law as to liability 
upon breach of contract where compensa- 
tion is by agreement of the parties pre- 
determined, or where there is a stipulation 
_ by way of penalty. But the applicatiqn of 
the enactment is not restricted to cases 
where the aggrieved party claims relief as 
a plaintiff. The section does not 
special benefit upon any party; it merely 
declares the law that notwithstanding any 
term in the contract predetermining damages 
or providing for forfeiture of any propérty 
by way of penalty, the Court will award to 
the party aggrieved only reasonable com- 
pensation not exceeding the amount named 
“or penalty stipulated. The jurisdiction of 
the Court is not determined by the acci- 
dental circumstance of the party in default 
being a plaintiff or a defendant in a suit 
Use of the expression ‘to receive from the 
party who has broken the contract? does 
not predicate that the jurisdiction of the 
Court to adjust amounts which have been 
paid by the party in default cannot be 
exercised in dealing with the claim of the 
party complaining of breach of contract.” 


7. In the case of Maula Bux v. Union 
of India in AIR 1970 SC 1955, it has been 
stated that forfeiture of earnest money under 
a contract for sale of movable or immov- 
able property, if the amount is reasonable, 
does not fall within the ambit of Section. 74 
of the -Act. : 

‘8. In the case of Chiranjit Singh + v. . Ha 
Swarup, AIR 1926 PC 1, the suit .was._ filed 

‘ for recovery: of the’: earnest “money: of 


T 


confer a | 


pa 


Rs. 20,000/- and also for refund of the sum 
, of Rs, 1,45,000/- from and out of the 
amounts paid by him on account of con- 
tract of sale for purchase of a property. 
There was default on the plaintiffs part 
He sued for recovery of Rs. 1,65,000/- 
which had been paid by him. The High 
Court held that the plaintiff was a defaulter 
and so he must lose the earnest money of 
Rs. 20,000/-, but he would get refund of 
the balance amounting to Rs.  1,45,000/-. 
The plaintiff went to the Judicial Committee 
_ and the High Court’s view was affirmed. 
9. In the well-known case of H. C. Mills 
. v. Tata Air Craft, AIR 1970 SC 1986 at 
page 1994, it has been stated that the law 
relating to ‘earnest’ is as follows: 

“(1) It must be given at the moment at 
which the contract is concluded. 

(2) It represents a guarantee that the con- 
tract wil] be fulfilled or, in other words, 
“earnest” is given to bind the contract. 

(3) It is part of the purchase price when 
the transaction is carried out. 

(4) It is forfeited when the transaction 
falls through by reason of the default oF 
‘failure of the purchaser. 

(5) Unless there is anything to the coh- 
trary in the terms of the contract, on default 

` committed by the buyer, the seller is en- 
` titled to forfeit the earnest.” 

9-A. Applying the principles to the facts 
of this case it appears that the sum of 
Rs. 3,001/- did not form part of the purchase 
. price because the transaction was not car- 

. ried out within the meaning of the afore- 
_said second proposition laid down by the 
. Supreme Court. The case is squarely cover- 
ed by the fourth proposition discussed pre- 
viously because the transaction fell through 
. due to the plaintiffs’ default or failure to 
perform their part of the contract, Such 
default amounted to abandonment or repu- 
- diation of the contract. 

10. The deed of agreement 

time was the essence of the contract. 


11. In the case of Maula Bux v. Union 
of India (AIR 1970 SC 1955) (supra), the 
appellant entered into a contract with the 
Government of India for the supply of 


’ goods and deposited certain amount as se- - 


curity. The contract was that the security 
deposited would be forfeited if the appel- 
` Jant neglected to perform his part of the 
’ contract. He was guilty of default in -sup- 
plying the goods. The Government rescind- 
- ed the contract and forfeited the security 
v- deposit. Hence it was held that.. the. for- 
‘+ feiture of the earnest money..undes.. the. con. 
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shows that . 
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tract for. sale of property.. did not - come 
within the provisions. of Section 74 of. the 
Act, if the-amount was. reasonable, because 
the forfeiture of a reasonable sum paid as 


the earnest money. did not amount to the 
imposition of a penalty. . 
12. The same principle will appy to 


this case because the amount of Rs. 3,001/- 
was reasonable and it did not amount to 
imposition of any penalty, and I hold ac- 
cordingly. The breach of the contract on 
the plaintiffs’ part caused loss to the defen- 
dant-respondents. That is also a ground for 
negativing the plaintiffs’ plea. 

13. Hence the submission made on beh 
of the appellants cannot be accepted. It is 
held that the provisions of S. 74 of the 
Indian Contract Act do not apply to the 
present’ case of refund of earnest and since 
that sum was a reasonable one, the prayer 
for refund was rightly rejected by the Courts 
below, : 

14. The appeal is dismissed. There will 
be no order. as to costs, 
ž Appeal dismissed. 
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Harendra Nath Chakraborti and others, 
Appellants v. Asim Sindhi Chakraborty, 
Respondent. ` ` ; 

A. F. A. D. No. 87 of 1976, D/- 13-1-1981. 

Civil P. C. (5 of 1988), O, 1, R. 8 — Suit 
for declaration of right to village pathway 
— Proof of special damage not necessary. 
(Easements Act (1882), S. .18).. 

A village pathway which comes under the 
description of- the second class of rights 
intermediate between the public and private 
way, has its. origin in custom but a publio 


highway exists for all the citizens and has 
its origin in dedication. So, in case of 
obstruction of village pathway or road, no 


proof of special damage arises.. Such ques- 
tion is relevant only in case of a publio 
highway . where there is allegation of publio 
nuisance. Case law discussed. 

(Para 7) 


Cases Referred: Chronological Paras 
AIR 1949 Cal 209 : ILR (1946) 1 Cal 522 


AIR 1949 Mad 634 5, 
AIR 1942 Cal 360:46 Cal WN 261 
í . 4, 6, 


7 
7 
- ; ; 7 
AIR 1938 Cal -366:42 Cal WN 45. . 7 
AIR 1933 Cal 884: IER. 60 Cal 1003 7 
AIR. 1923 Cal 622 :.(1924) 39 Ere LJ 347 7 


„CY, ICY /B382/81/HSS/DVW. © 


AIR. 1921: Cal 405: 26.Cal WN: 587 -: 5,7 
CES) IER 15: Cal 460 (FB). :-: » -7 
‘Mar’ -Mohan - Mukherjee ` aha Murari 


Mohan Mukherjee, for Appellants; * Ria 
Chatterjee, for Respondent" . 
JUDGMENT :— ‘The.’ "plaintiffs ‘filed ‘| ‘the 
süit after obtaining” the ‘permission of the 
Court ‘according to the ‘provision of Rule 8 
of Order 1 of the Civil P. 'C. Their’ allega- 
‘tion’ is - that the C. S. Plot No. 1434/1901 
Raving” ‘an area ‘of .1 decimal. has been erro- 
‘neously recorded in the ‘name of' defendant 


‘No. 1-in ‘the Ri S. Khatian, Tt is a “publi - 


way and it is a part of plot Nos, -1846 and 
1424, The ‘disputed’ way is meant ‘for the 
- nse- bythe publics Plots: Nos.: 1404, 1424 
‘atid 1846 form a public'road. It has been 
.shown-in the sketch map attached to the 
‘ plaint. ‘The disputed path’ is a continuation 
“of. the public pathway. Its: character has 
‘been -Bought to: be changed because- it has 
been made a bata plot. The general publio 
have: been using the saime from time. im- 
- memorial and they have acquired customary 
right and easement of necessity on the prin- 
ciples of lost grant. The. defendant No. 1 
‘threatened to obstruct: that- plot. on the Ist 
Pous, 1379 B. S. The suit is for declaration 
of easement right and for ‘an. injunction. 
2. The: defendant . filed a written state 
ment denying the plaintiffs’ allegations. ‘It 
has been alleged, inter alia, that the entry 
in the R. S. Khatian- is correct. The dis- 
puted property was- never ‘used by the’ gene- 
ral public and’- there is no “case of casement 
right. - eG 
3. The leatned Munsif stated that ` the 
issues were answered in the plaintiffs’ favour. 
The suit was decreed. 
4. The defendant preferred an appeal. 
The Appellate Court stated that the suit 
was for removal of public nuisance.: Proof 


of special damage was necessary. -` Since 
there was no pleading in that Tespect, `` the 
suit was within the mischief of the“ Bench 


case of Surendra Bose v. ‘District Board‘ of 
Nadia in (1942) 46 Cal WN 261: (AIR 1942 
Cal 360). The appeal’ was; therefore, allow- 
ed and the suit dismissed. -Hence this ap- 
‘peal ‘by the" plaintiff. ` EEE 


5. It-has been contended on ‘behalf.of 


the appellant that the decision of the Madras - 


High Court in the case of Subbamima v. 
Narayana Murthi in “AIR 1949 Mad 634 is 
illuminating. Proof of special damage is 
not necessary in fhe ‘case where representa- 
tive action is instituted after obtaining ::the 
Court’s leave -under O. 1, RK, 8 of the Code. 
The case of Harish Chandra v..Prannath in 
(1922) 26 Cal WN 587: (AIR 1921- Cal’ 405) 


Harendra- Nath v. Asim Sindhu 


ALR. 


has been referred to: show that in a. suit for 
declaration of public Tight of way: regarding 
a village path permission of the Court: was 
taken under O. 1, R..8:of the Code. “It was 
heki that the question of proof of - special 
damage. -was ‘not necessary. -Hence the Ap- 
pellate Court made a: mistake. in this respect. 

-6. It has been argued~on. behalf of the 
defendant-respondent that the clear case in 


` the plaint is that the disputed way `is.a pub- 


Hc way. There is an averment -that the 
same constituted. a public ‘nuisance. . The 


case therefore is within. the -mischief of the 


Bench decision -of Surendra v, District Board, 
Nadia (AIR: 1942 Cal. 360) (supra). 

' 7. In the Full Bench case of: Chunilal 
in (1888) ILR 15 Cal 460, it has been stat- 
ed that a village. pathway comes under the 
description of the second class of rights 
intermediate. between the public and private 
toads.” This ‘decision was “followed ‘by 
Mukherjee, Í., in the case of Jatindra ` v. 
Satya ‘in (1938) 42 Cal WN 445: (AIR 1938 
Cal 366). It has been-stated that- a village 
pathway is not a public’ highway -and so 
interference with the user of the same -does 
not involve any invasion: of public ` ‘rights; 
Vide the page 448- (of Cal WN) ::.(at 


. P: 368-‘of AIR). -:It however:-appears. from 


these cases that- a village pathway, whicb 
comes under the’ description- of the second 
class of rights intermediate between the pub- 
lic and private way, has its origin in cus 
tom, buta public highway exists for all the 
citizens and has its origin in dedication 
The case of Harish Chandra v.. Prannath 
(AIR 1921 Cal 405) (supra) is. in. the plain- 
tiffs’ favour.. The decision of the - Madras 
High Court in the case of Subbamma `v. 
Narain Murthi (AIR 1949 Mad 634) (supra) 
cannot be followed because the learned 
single Judge of the Madras High Court dis- 
sented from, the decisions of this Court in 
the cases of M. Devi v. Basanta, ILR 60 
Cal 1003 : (AIR 1933. Cal 884) and of 
Surendra v. District Board of Nadia 
(AIR 1942 Cal 360). A village path- 
way is not a public highway. So in 
the case of obstruction of.a village pathway 
or road, no- proof of special damage arises. 
Such ‘question is relevant only in ‘the case 
of a public highway, where there is allega- 
tion of public nuisance... This principle has 
been -enunciated by the Court in the cases 
of: (1924) 39 -Cal LJ 347-at p. 352: (AIR 


1923‘ Cal 622 at p. 624);i ILR (1946) 1 Cal). 


522 : (AIR -1949 Cal -209)- (Hangar. Kalita v 
Pradip Rai Deka): 

8. Fhe averment in the plaint ` a -a bit 
vague because it does not clearly 
ihe disputed way is a public highway: ora 


show if - 


village > pathway. ` Nevertheless the sketch: 
map appended -to the plaint - clearly shows- 


that it is not a public highway, - but is a 
village pathway: Hence` no question- ‘of 
proof of special damage or averment of. the 
same is called for in the plaint. Hence the. 
decision ‘of the - learned . aaa Court 
cannot be sustained. - 


9. It has already been pointed: o out that 
the evidence on the record is complete. 
But the learned Munsif did not arrive ‘at. 
any specific finding whether the case of lost 
grant, easement of- necessity etc. was speci- 
fically established. -The learned Appellate 
Court did not care to. state anything about 
the merits of the case. Hence-for the ends of 
justice, the matter must be remitted to the 
first Appellate Court to arrive at a finding- 
on the merits after gondang the case in 
all its aspects. 

10. The appeal is allowed. - The- jides 
ment and decree appealed against are hereby 
set aside. The case is remitted to the first 
Appellate Court ‘for disposal ` according to 
law in the light of the observations made 
in the body of the’ judgment. | 


11. There will be no order as to costs, 
Appeal alowed, 
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ANIL K. SEN “AND N. C. CHAKRA- 
-~ BARTL, J. ' 
‘Sanjay ` Investments Ltd., - Petitioner ` “y. 

Nepal Chandra Datta, Respondent: 
C. O. No. 2171 of 1980, Dj- 8-9-1980. f 
(A) Stamp Act (2 of 1899), S. 2 GD) — 
Mortgage deed — In determining .whefher 
an instrument ig a :mortgage deed or nol 
the deciding factor.is not as to when actual 
ly loan was. advanced,: whether at. the time 
of ‘the instrament ior thereafter Instro- 
ment created for purpose of securing money 
oe eo Toa corn 
sfitate a mortgage. - +. @ara 9) 


G) See AS G1, S 2 ~ 
Mortgage deed ` — constitutes 
Creation of equitable martes .— Docu- 
ment subsequently ‘recording terms and con 
ditions of transaction Does not’ consti- 
tute a mortgage deed, for, it does not creafé 
any mortgage, but merely records ae ‘mort: 
gage — Document is not liable - stamp 
duty. AiR 1965 SC 1591 and AIR 1970 Se 
659, Rel. on; AIR 1967 Mad 1 - (FB) and 
AIR 1954 Bom aa (SB), Dote, 

Para 13), 
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(C). Civil. P.-C. (3 of 1508), -S. 115 — 
Applicability. — Document - merely, recording 
past -mortgage assessed to stamp duty nader 


Sip Act on etonan VEA tink dock. 


ment created mortgage —. Held erroneous 
belief as to ~ applicability. of . Stamp Act to 
document resulied in assumption of jwis- 
diction not vested thereby attracting. 8. 115. 
-Añ error. of law may, sometimes involve 
a‘ question -of jurisdiction as well. . Thus, 
when a Court purports to act under any law 
which is clearly imapplicable, the erroneous 
belief as to its applicability -leads to assump- 
there is none. 
In such ‘circumstances, -the order of the 
Court is ) revisable under 5. 115. 


Gu i "iai 

, AIR 1970 SC 5659; 
AIR 1967 Mad 1 (FB) 
AIR 1965-SC 1591 

AIR 1954’ Bom 462 (SB) 


- B. K. Kapur, “A. Das Gupta and K. Nw 


Misra, for Petitioner;° B. C. Datta and 
Ashutosh Ganguly, for Respondent. ; 

B. C. CHAKRABARTL J.:— This revi: 
sional application at the instance of _ the 
plaintiff is directed against an order dated 
April 18, 1980 passed in Title Suit. No. 99 of 
1976 of the. 3rd .Court.of Ld. Subordinate 
Judge at Alipore., 

- 2. The . plaintiff institnted the aforesaid 
suit for a mortgage decree for recovery of 


-` Rs. 5 lacs lent and advanced to the defendant 


on different dates together with interest. 
The case of the plaintiff as made ont in the 
plaint in brief is as follows: - 


On or about May 23, 1972 the defen- 
dant entered into an agreement with the plain- 
tiff whereby the plaintiff agreed to lend ‘and 
advance various sums of money up to a maxi- 
mum limit of Rs. 5 lacs. On the same date, 
in consideration of the agreement the defen- 
dant deposited with the plaintiff all the tite 
deeds of lands: and structures situate at pre- 
mises No. 1, Sarat Chatterjee Avenue, Cals 
cutta with intent to create a-security thereon 
for repayment of the loan to be advanced to 
the: defendant. -On fhe 17th August, 1972, 
the defendant declared in writing the terms 
and ‘conditions on which the plaintiff agreed 


‘to lend-:the money and the title deeds had 


been delivered to. the plaintiff for creating a 
mortgage by deposit of title deeds. The de- 


claration was recorded in a duly registered - 


-document dated the “17th August 1972. 
Pursuant to the agreement the plaintiff ad- 
vanced a totalsum of Rs. 5,00,000/- between 
18th August 1972 and 28th August, 1974, to 


f 
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have repaid a sum of Rs. 36,000/- only 
towards interest leaving ‘a balance of Rupees 
7,06,404.06 p. inclusive of interest calculated 


up to 15th June, 1976. The suit was for re- 


covery of the sum by enforcement of the 
mortgage. 

3-4. The defendant was contesting the suit 
by filing a written statement. The defendant 
however was examined on commission. 
Thereafter in course of hearing, while the 
plaintiff's witness was being. examined, the 
memorandum dated 23rd May, 1972 and the 
declaration dated 17th August, 1972 were 
tendered for being admitted in evidence and 
marked exhibits. In view of the objections 
raised by the defendant, they were marked 
X and XI for identification. The objections 
were ultimately disposed of by the impugned 
order. 


5. According to the plaintiff the mortgage 
was created by the ‘fact of deposit of title 
deeds and neither of the documents did create 
the mortgage, while according to the defen- 
dant the documents were required to be pro- 
perly stamped under the Indian Stamp Act. 
The Ld. Subordinate Judge held that the 
document dated 23rd May, 1972 and marked 
X did not require registration nor was stamp 
duty payable thereon. As regards the other 
document namely the declaration dated 17th 
August, 1972, it was held that it contained 
the terms and conditions of the bargain be- 
tween the parties relating to the transaction, 
that in spite of its nomenclature as a declara- 
tion, it is in effect a deed of ‘mortgage and 
that as such it is liable to be assessed for 
payment of stamp duty under Art. 40 (b), 
Sch. 1 of the said Act. It was held that the 
document could not be admitted in evidence 
unless the stamp duty and penalty as assessed 
were paid, 

6. Being aggrieved by the order, the 
plaintiff has moved this revisional ‘application. 
The application has been heard on notice to. 
and upon contest by the defendant opposite 
party. 

7. Mr. Kapoor appearing in support of, 
the application urged that the document 
dated 17th August, 1972 is merely a declara- 
tion relating to a past transaction and can- 
not be construed as constituting a mortgage 
by itself. According to him, the mortgage’ 
was effected by the deposit of title deeds 
which is evidenced by the memorandum dated 
23rd May, 1972. Mr. Dutt in’ opposing the 
application on the other hand argued that 
the memorandum dated 23rd May, 1972, 
could not ‘create a mortgage because no ad- 
vance was factually made on that date, ‘He 
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the defendants. The defendant’ is said to. 


ALR 
argued that unless and until the money was. 
actually lent and advanced there could truly ; 


be no effective mortgage. His contention, | 


therefore, is that the mortgage was effected - 
by the so-called declaration, dated August 17,- 


1972. 


8. For a proper appreciation of the re - 


spective contentions it may be convenient to 
recite the terms of the document in‘ brief. 
The document is executed by the opposite 
party, Nepal Chandra Datta. In para. 2 of 
the document it is stated that the petitioners 
have advanced and agreed to advance from 
time to time various sums of money by way 
of commercial loan up to a maximum limit 
of Rs. 5 lacs carrying interest at the rate of 
15 per cent per annum. In paragraph 3 it 
is stated that the executant had already de- 
posited by a separate memorandum all the 
title deeds in respect of the premises with the 
petitioner, with intent to create security there- 
on and with intent that the said mortgage by 
deposit of title deeds shall secure a sum of 
Rs. 5 lacs and the maximum amount to be 
secured by the said mortgage. In the remain- 
ing paragraphs it is stated that the declarant 
has no other documents of title, that he has 
not created any other mortgage or charge in 


respect of the premises and shall not do so’ 


without the consent of the lender. It is 
further stated that no certificate proceedings 
or any demand from the corporation in Te 
spect of the premises are pending. 


9. Before coming to consider the nature 
and import of a document as indicated above, 
a short point raised by Mr. Dutt may be dis-. 
posed of here and now. In contesting the 
claim of the petitioner that the mortgage was 
created earlier by the deposit of title deeds 
as per memorandum dated 23rd May, 1972, 
Mr. Dutt argued that the mortgage could not 
have been created then because the actual 
advance of any part of the money was not 
even made on 23rd May, 1972. If that be a 
reason for holding in favour of Mr. Dutt, 
then the document dated 17th August, 1972, 
cannot also be said to constitute a. mortgage 
because the actual advance, as it appears 
from the recitals in the petition, commenced 
on and from the 18th August, 1972. Con- 
sequently, according to Mr. Dutt this de- 
claration also cannot be said to effect the 
mortgage. The deciding factor is not as to 
when actually the advance was made whether 
at the time of the instrument or thereafter. 
A mortgage deed as defined in the Stamp Act 
includes every instrument, whereby for ‘the 
purpose of securing money advanced, or to 
bë advanced by way of loan, one person 
trahsfers, or creates to, of in favour of, an 
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ther, a. right over, or in respect of specified 
propérty; Therefore, an instrument created 
for the purpose of securing money to be ad- 
vanced by way of loan, may also constitute a 

ortgage. . 

16. Mr. Dutt, naweies argued upon a 
reference to the case of United Bank of India 
v. Lekharam (AIR 1965 SC 1591) that though. 
the essence of a mortgage by deposit of title 
deeds is the actual handing over of documents, 
of title with the intention that they shall con- 
stitute a security which will enable the credi- 
tor ultimately to recover the money, yet if 
the parties choose to reduce the contract to 
writing, this implication, of law is excluded 
by their express bargain and in such a case 
the deposit and. the document both form 
integral parts of the transaction and are 
essential ingredient in the creation of the 
mortgage. In this- case the question arose as 
. to the construction of two documents marked 


Exts. 7 (a} and 7 (b) whether they merely ` 


constituted a record of part transactions or 
whether it created an equitable mortgage. 
The documents were more or less vf the 
same nature as in this case and it was held 
that they did not form integral part of the 
transaction and did not by themselves operate 
to create interest in the immovable property. 
In the present case before us the transaction 
was completed before the declaration D/- 17th 
August was made. The declaration, cannot, 
therefore, be said to form an integral part 
of the transaction. It merely records a past 
transaction, and cannot therefore, be said to 
constitute a bargain between the parties re 
lating to the transaction. 


11. The other two cases cited by Mr. Dutt 
(AIR 1967 Mad 1 (FB), AIR 1954 Bom 


462) (SB) are not- really of much assistance 


in so far as the nature of the documents there 
were different in character. 

12. Mr. Kapoor, on the other hand relied 
on a decision, reported in AIR 1970 SC 659. 
5 that case the document in question which 

is substantially similar to the one before us, 
was held to record a past transaction and not 
to create any mortgage by itself. The letter 
which was the subject of controversy, con-- 
tained an assurance that the premises were 
free from all encumbrance and contained an 
undertaking to execute a legal mortgage. 
They were held not to create or declare any 
interest in the premises. 

13. Upon a consideration of the facts and 
circumstances and the nature of the docu- 
ment marked X-1 we are unable to hold that 
a mortgage was created by this document. 
We find that an equitable morigage was. 

eated caries. and. the, document merely re- 
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cords the transaction. The earlier transaction). 
creating the mortgage and this document can- 
not be tacked togéther so as-to constitute onej, 
transaction. Consequently we are unable tof 
support the view taken by the learned sub- 
ordinate Judge in this regard. The order of 
the learned subordinate Judge assessing the 
document to stamp duty and penalty cannot, 
therefore, be supported. The order impound- 
ing the document is liable to be set aside. 


14. Mr. Dutt however, argued that in any, 
view of the matter the impugned order is. 
beyond the purview of Section 115 of the 
Code of Civil Procedure. He contends that 
when a Court has jurisdiction over a matter, 
the mere fact that in dealing with it the Court 
has taken a view which to the revising Court 
may appear to be erroneous, is no ground for 
interference in revision. The error of law 
may, however, involve a question of juris- 
diction as well. For example, when a Court 
purports to act under any law which is 
clearly inapplicable, the erroneous belief as 
to its applicability leads to assumption of 
jurisdiction where there is none. In the 
present case also the learned subordinate 
Judge erroneously assumed jurisdiction to 
pass the impugned order, and as such it is 
revisable under Section 115. 


-15. In the result the application succeeds. 

The impugned order to the extent as indi- 
cated above, is set aside. The document 
marked X/1 be admitted into evidence, if. 
formally proved. There will be no order 
as to costs. Let the order be communicated 
to the Court below forthwith. 


ANIL K, SEN, J.:— I agree. 
Revision allowed. . 
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Asoke Gopal Dutta, Petitioner v. Nirmal 
Kumar Mitra, Opposite Party. 

C. R. No. 196 of 1980, DJ- 24-6-1981. 

W. B. Premises Tenancy Act (12 of 1956), 
Ss. 13, 29-B and‘ 29-A (as inserted by W. B. 
Act 52 of 1976) — Summary procedure for 
eviction — Available only to allottee from 
Govt. — Co-owners are not entifled to bene- 
at. AIR 1978 NOC 44 (Delhi) Point (A), 

A Govt. servant who is an allottee of Govt. 
premises seeking to evict tenant of his own 
house is entitled to follow the summary pro- 
cedure under Section 29-B. But his co- 
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sharers and co-owners cannot get the benefit 
of this procedure, ? (Para 9) 
' -Where a house was owned jointly and a 
tenant was inducted by all of the co-sharers- 
landlords, he could not be ejected by a suit 
brought by only one of the landlords who 
was a Central Govt. employee because ad- 
vantage of Section 29-B is only available to 
an allottee from Govt. and not to his co- 
sharers. Therefore in such a case they have 
to follow the ordinary procedure for eviction 
of tenant under the Act. AIR 1978 NOC 44 
(Delhi) Point (A), Dissented from. 


: (Para 9) 

Casu Referred: Paras 
AIR 1978 NOC 44: 1977 Ren CJ 907 
(Delhi) ~B 
AIR 1976 SC 2335 10 
AIR 1959 Cai 181 : 63 Cal WN 29 7 


Priti Bhusan Barman, Subrata Ghosh and 
Miss Mita Mukherjee, for Petitioner. 


ORDER :— This application for revision 
is directed against tbe order dated 5th Nov., 
1979 passed by Sri H. Manna, Rent Control- 
ler, Calcutta dismissing the petitioners ap- 
plication under Section 29-B of the West 
Bengal Premises Tenancy Act. 


2. The opposite party occupied a part of 
the ground floor of the premises No. 9-A 
Baliygunge Place, Calcutta, as a monthly 
tenant under the petitioner, his brother and 
mother, who served a notice dated 10-1-1976 
terminating the tenancy on the expiry of the 
month of February 1976. The petitioner is 
a Central Government. employee under the 
Council of Scientific and Industrial Research 
Department and has been residing at 59 Lake 
Road, allotted to him by the Government, 
but in terms of the existing Government 
order he has been asked to vacate the said 
Government quarter on the ground that he 
owns the snit premises at 9A . Baliygunge 
Place and as such he requires the residential 
accommodation now in occupation of the op- 
posite party to accommodate himself and 
his family consisting of his wife, a Professor 
of fhe Presidency College, Calcutta, a son 
having his education in the University and 
an unmarried sister-in-law, a science graduate 
who is dependent on him. The tenancy of 
opposite party comprises of two-bed rooms, 
one dining-cum-kitchen, bath, privies etc. 


3. This application is opposed by the op- 
posite party mainly on the ground that -he 
does not require the suit premises for his 
own occupation and that he is in possession 
of alternative reasonably suitable accom- 
modation. The relation of landlord and 
tenant is also disputed. l : 
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4 The learned Rent Controler by the. 
impugned order held that the petitioner’ was ` 
required by the Government order to vacate 
fhe Government Flat but decided the point _ 
regarding reasonable requirement against the ' 
petitioner. : 

5. Mr. P. B. Burman, the learned Advo- 
cate for the petitioner challenges these find- 
ings on the ground that the learned Rent Con- 
troller misappreciated the scope of S. 29-B 
of the Act and also the evidence on record. 
He has taken me through the entire evidence 
and report on inspection and argues that the 
petitioner cannot be in possession of any 
suitable reasonable accommodation. ‘Thus 
the Rent Controller is said to have fallen in 
error, both in facts and law. 


6. It transpires from ‘the sale deed Ext. 5, 
that the premises at 9A and 9B Ballygunge 
Place had been purchased jointly by the peti- 
tioner, his elder brother and mother. At the ` 
time of purchase the buildings thereon were 
partly iwo storied and partly three storied. 
There is no evidence how the premises ai 9B 
Ballygunge Place are being used. The op- 
posite party is admittedly in occupation of 
two bed rooms, a kitchen with space fos 
dining, a covered verandah, bath, privies etc. 
on the ground floor of the premises at 9A 
Ballygunge Place. Ht transpires from the re- 
port, Ext. D that thé petitioner ‘and his 
brother and mother are in occupation of two 
rooms, stair case landing, mezanine room, 
bath, privy etc. on the first floor and a garage 
on the ground floor. It further transpires 
that besides this accommodation there is a 
new construction annexed to the old building 
at the back portion of the first floor as well 
as on the ground floor. This annexe has 
two rooms, one kitchen, dining space and a 
bath. There is a corresponding ground floor 
annexe. On the first floor there was no 
electric connection, though the fittmgs were 
there. On the ground floor the flooring was 
yet to be done, so also the electric fittings, 
and drainage. There were no leaves of doors 
and windows, which were fitted with grills. 
According to the defence these were kept in- 
complete or unfinished with a definite pur 
pose. ; 

7. Mr. Burman while placing the evidence 
refers to the decision in the case of Krishna 
Das Nandy v. Bidhan Chandra Roy, report- 
ed in 63 Cal WN 29: (AIR 1959 Cal 181) 
dnd argues with special reference to p. 52 (of 
Cal WN): (at page 192 of- AIR) tbat 
the learned Rent Controller failed to 
take into consideration the status of the peti- 
tioner, and his wife, a Professor of Govt. 
College, the natore of ‘their work or avoca- 
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tion before coming to the decision as to peti- 
tioner’s: requirement and reasonableness, :: and 
the reasonableness : of the petitioner - should 
aot be judged with:.reference fo.that of a 


common man. Whatever: may be: status of | 


the petitioner on the evidence on recofd and 
the facts and -circumstances I do not, think 
that the learned Rent Controller failed: to 
come to a correct decision on appreciation of 
evidence and I am fully in, agreement with 
him and that the point as to. reasonableness 


of the requirement was rightly decided exe 


the petitioner. 


8. ‘For the purpése of summary trial of 
certain applicatiöns Chap. VIA‘ was inserted 


by Section '3 of "W. B. Act LI -of 1976: 


Under Section 29-A, -the provisions of -tbis 
Chapter or any rule made thereunder shali 
have effect notwithstanding anything incon- 
sistent therewith contained elséwhere in this 
Act or in any other law for the time being in 
force. This was introduced with a purpose 
of conferring special ‘privileges on cer- 
tain. landlords to ‘evict their tenants. An 
allottee from the Government, under these 
provisions has been -afforded a - quicker 
and expeditious remedy against his - own 
tenant. In order to avail of this pro: 
vision the following -conditions are to 
be satisfied :— (i) the landlord is a Govern- 
ment employee, Gi) he is in occupation of 
any residential premises allotteéd to him by 
his..employer, (iii) under an order by ; such 
employer he is to vacate such allotted portion 
on the ground that he owns a residential ac- 
commodation in hig own name, or in the 
name of-his wife or dependent child” at op 
near the place where-he is posted for the 
time being and (iv) le reasonably requires the 
premises for his own occupation and he has 
. no other reasonably suitable accommodation 
as mentioned in c (Œ) of Section 13 (1) -of 
the Act. 


9. This a provision for: quick and - 


xpeditious remedy has been extended to the 
allottee for eviction of his own tenant. Now 
the question is’ whether such privilege can be 
extended to an allottee and his co-sharers for 
eviction of a tenant holding under’ all. of 
them. In my opinion in such a case, Chap- 
ter VIA providing for summary trial of the 
application shall not be applicable. All the 
co-sharers landlords‘ are to follow the provi- 
sions of the W. B; Premises Tenancy Act for 
eviction of the tenant inducted’ by them. ` In 
this case a notice to ‘quit was served on be- 
half of the landlords, An action for eviction 
is also to be followed by all: of them. -A 
‘tenant cannot be ejected by’ a_suit brought 
by one only of the several landlords. So an 
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action. by ~one ‘of ‘the’ ċo-sharers. for. eviction 


- of.a.tenant is incompetent. This principle: of 


law would be applicable unless ‘contrary pro- 
visions are made by- the. Legislature. S. 29-B, 
as I find on. plain reading does not extend 
the special remedy to any one else other than 
the allottee. landlord’ His co-sharers cannot 
take the“ advantage of the’ special provision 
along’ with! him for eviction of ‘a tenant in- 
ducted by all of them. 


10.. While- pointing out this to Mr. Bur 
man, he submits that there is a Supreme 
Court -decision in his favour. I could -come 
across the decision of the Supreme Court in 
case of Sri-Ram Pasticha v. Jagannath re- 
ported in AIR *1976 SC 2335. In „this, case 
there was no dispute that the plaintiff . was 
the landlord. It was however found that he 
was one of fhe co-owners of the premises the 
other co-sharers being his mother and married 
brother who used to reside in the same pre- 
mises along with him. ` The premises in suit 
in occupation of the tenant were required by 
the plaintiff for occupation of the members 
of the joint family and for their benefit, The 
Supreme Court rejected the submission that 
the plaintiff who was admittedly the landlord 
and co-sharer of the premises was not the 
owner of the premises within the meaning of 
Section 13 (1). (£) of the Act. The Supreme 
Court further observes that it is not neces- 
sary to establish that the plaintiff is the only 
owner of the premises for the purpose of 
Section 13 (1) (f) as long as he is a cosowner 
of the property being at the same time the 
acknowledged landlord of the- defendants. 
: (the underline is of mine) 


11. ` In the instant case the opposite party 
is neither -inducted -by the petitioner alone 
nor he is acknowledged as the sole landlord 
by the-tenant, 


12. But I find in K. R: Nambiar v. S. C. 
Mittal, AIR 1978 NOC 44 (Delhi), it is held 
by a single Judge of the Delhi High Court 
that in a proceeding under Section 14-A of 
Delhi Rent Control Act (1958), as inserted in 
1976 one of the landlords and a co-sharer of 
the property is entitled to obtain an ordes for 
eviction provided other landlords and co- 
sharers are impleaded. With due respect to 
his Lordship, I am of the view that there is 
no scope of impleading co-owners in a pro- 
ceeding of this nature. The only necessary 
parties fo a proceeding under Section 29-B of 
the Act are the allottee landlord and his 
tenant. - 


In this view: of the a, I hold that 
ie a under secda 2B it is 
not maintainable. 
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14. In. the result, this application for re- 
vision is rejected. The Rule is discharged. 
‘There will be no order as to costs, as the 

opposite party does not appear. 
= Application dismissed. 
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Prasanta Kumar De Chowdhury and 
others, Petitioners v. Tapas Kumar Das, Op- 
posite Party. 

C. R. No. 1952 of 1980, D/- 10-8-1981. 

W. B. Premises Tenancy Act (12 of 1956), 
Ss. 17 (1), 4 (2) — Conflict between — Seo 
tion 4 overrides Section 17 (1) — Rent Con- 
trol legislation -— Construction should be in 

- favour of tenant. (interpretation of Statutes 
— Rent Control legislation). 

There is conflict between the provisions of 
Section 17 (1) and Section 4(2) of the Act. 
Section 17 (1) does not override the general 
rule as to payment of rent contained in Sec- 
tion 4 (2) of the Act. In interpretation of a 
section of a Rent Control statute the Court 
must interpret and accept one which goes in 
favour of the tenant for whose benefit the 
statute was enacted. Thus where the tenant 
deposited arrears of rent but did not deposit ` 
the rent of the previous month on ground 
that the same was not due the deposit made 

-by the tenant could’ not be said to be invalid 

- on ground of non-compliance of Sec. 17 (1). 
The tenant is entitled, in view of the provi- 
sions of Section 4 (2), to pay the rent of the 
previous month within 15 days of the next 
‘month. - Case law discussed. : 

. (Paras 8, 11, 12) 
Cases: Referred: Chronological Paras 
AIR 1980 SC 299 10 
AIR 1977 SC 836 : (1977) 2 SCC 226 9 


Swapan Kumar Mallick, for Petitioners; 
S: P. Roychowdhury, for- Opposite Party. 


ORDER :— The order dated April 7, 1980 
passed by Sri S. L. Biswas, Munsif, Rana- 
ghat, in Title Suit No. 314 of 1976 overruling 
tbe objection to the application under Sec- 
tion 17 (2) of the West Bengal Premises 
Tenancy Act, has been challenged. This ap- 
plication under Section 17 (2) of the Act was 
‘ said to be not maintainable. 


2. This suit was filed by the petitioners 
‘against the opposite party on 31st Aug., 1976 
for eviction on the ground of. default, 
amongst others. The writ of summons was 
“served on Sept. 15, 1976. After the Puja 
` -holidays the Court opened on 25th Oct., -1976 

S 
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and on that very date. the opposite party- 
tenant after appearance filed an application 
under Section 17 (2} of the Act and deposited 
the.sum of Rs. 127.65 being the rent for the 
months of Ashar, Shravan and Bhadra 
1383 B. S. at the rate of Rs. 42.55 per month. 

3. The petitioners challenged the deposit 
as invalid because the deposit made by the 
opposite party on Oct. 25, 1976 correspond- 
ing to 8th Kartick 1383 B. S. should have 
included the rent for the month of Aswin 
1383 B. S. Under Section 17 (1) of the Act 
the tenant was to deposit in Court at the ad- 
mitted rate of Rs. 42.55 not only the rent 
for the months in arrear but also the rent 

~for the month previous to the month in which 

deposit is made. The opposite party, of 
course, deposited the rent for the month of 
Aswin on 2-11-1976 corresponding to Kar- 
tick 15, 1383 B. S, . 

4 Mr. Swapan Kumar Mallick, the learn- . 
ed Advocate for the petitioner argues that 
the language in Section 17 (1) of the Act 
clearly shows that within one month of the 
service of the summons or the date of ap- 
pearance as the case may be, the tenant. is 
to deposit in Court or with the Rent Con- 
-troller or pay to the landlord, an amount 
. calculated at the rate of rent at which it was 
last paid for the period for which the tenant 
may have made default including the. period 
subsequent thereto up to the end of the 
month previous to that in which the deposit 
or payment is made together with usual inter- 
est, Thus, it ig contended by Mr. Mallick 
that the deposit for the months of Ashar 
Shravan and Bhadra 1383 B. S. must be 
taken to be invalid as the deposit did not in- 
clude the rent for the month of Aswin 
1383 B. S. as provided in Section 17 (1) of 
the Act.. y : ; 

5. Mr. Mitter, the learned Advocate for 
the opposite party simply. points out that -the . 
rent for Aswin 1383 B. S. was not due on 
the date of deposit namely, Kartick 8, 1383 
B. S. and as such it was subsequently deposit- 
ed on [5th of Kartick. i 
- 6 On construing the Section 17 (1) of 
the Act I think that Mr. Mallick is right. If 
- the intention of the legislature was that a 
tenant in order to avail of the protection 
was to deposit only the rent in arrear, in that 
. case the underlined portion of the section re- 
ferred to above becomes: redundant of supes- 
fluous. The underlined portion. of S. 17 (1) 
must be intended: to add something. more to 
the usual concept: of deposit ef arrears of 
rent. But-if upon -construction of any part. or. 


~ -portion of any ;section jt appears to -be .with- 
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vut effect, -that portion may be normally 
overlooked. : kg 


7. In this connection Mr. Mitter refers to 
Section 4 (2) of ‘the Act which states (that) 


rent in the absence of any contract rent is: 


to be paid by the 15th of the next following 
month and argues that Section 17 (1) relating 
to the portion underlined is contrary to Sec- 
tion 4 (1) and as such should not be accept- 
ed. 

8. It is the rule that the literal construc- 
tion to a statute is to be given, unless that 
is at variance with the intention of the legis- 
lature, to be collected from the statute itself. 
Again, construction is to be made to avoid 

‘linconvenience and injustice. It is also the 


rule that if two sections of the same statute . 


are repugnant, in that case the last must pre- 
vail. The West Bengal Premises Tenancy 
Act is not a general statute but a special 
statute enacted for the benefit or protection 
of the tenant and as such construction of 
this statute is to be made in such a way that 
it goes in favour of the tenant. In this case 
the provision made in Section 17 (1) is in 
conflict with Section 4 (1) of the Act. 

9. In the case of Mohd. Shafi v. Addi- 
tional District and Sessions Judge, Allahabad 
‘reported in (1977) 2 SCC 226 : (AIR 1977 
SC 836) the Supreme Court observed thai of 
the two possible interpretations, one in favour 
of the tenant should be preferred. In ‘this 
case since the Explanation raises a conclu- 
sive presumption in favour of the landlord 
in a legislation which is intended to protect 
“the tenant against unreasonable eviction, it 
` was construed strictly against the landlord so 
‘as to cut as little as possible into the protec- 
tion afforded to the tenant. If the language 

_ of the Explanation is susceptible of two inter- 
‘ pretations, the Supreme Court would prefer 
that which enlarges the protection of the 
- tenant rather than that which restricts it. In 
- this connection para. 6 of the report at 
p. 230 (of SCC): (at p. 840 of AIR) may 
' be referred to. 

16. It would not be out of place to refer 

to another decision of the Supreme Court in 
‘. the case of Mani Subrat Jain v. Raja Ram 

Vohra, reported in AIR 1980 SC 299.. In 

this case in paragraph 5 of the report at 

page 300 their Lordships made certain ob- 
- servations which I may quote here :— 


“It is too platitudinous to preach and too | 


- entrenched to shake, the proposition that 


rent control legislation in a country of ter-` 


` rible accommodation shortage is a beneficial 
< measure whose construction ‘must be liberal 
™ enough to fulfil the statutory purpose and 
> not frustrate it. So construed, the benefit of 
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interpretative doubt belongs to the potential - 
evictee unless the language is plain and pro- 
_That intendment must, 
by interpretation, be effectuated. This is. the 
essence of rent control jurisprudence”. 


11. Thus, it is the established principle 
that in interpretation of a section of the 
statute of this nature the Court must inter- 
pret and accept one which goes in favour of 
the tenant for whose benefit the statute -was 
enacted. 

12. In this case again the rent for Aswin 
1383 B. S. was deposited by 15th of Kartick 
1383 B. S. Section 17 (1) cannot override the 
general rule as to payment of rent contained 
in Section 4 of the Act. ; 

13. In this view of the matter, this ap- 
plication for revision cannot be accepted. It 
is, accordingly, rejected. The Rule is dis- 


- charged. 


14, There will be no order as to costs. 
Rule discharged. 
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Sunil Krishna Kumar, Appellant v. Gada- 
dhar Chakrabarty, Respondent. _ 

A. F. A. D. No. 609. of 1963, D/- 
1981. 

Partition Act (4 of 1893), S. 2 — Suit for 
partition of tank — Tank burdened with 
irrigation right of several plots — Sale di- 
rected instead of partition. Case law dis 
cussed. (Para 7) 
Cases Referred: Chronological Paras 
(1974) 78 Cal WN 809 6 


2-4- 


AIR 1952 Cal 893 - 6 
(1952) 90 Cal LJ 147 4, 6 

Samarendranath Banerjee, for Appellant; 
-Surathi Mohan Sanyal, for Respondent 


No. 1; Ananda Mohan Panja, for Dy. Regis- 
trar. 

JUDGMENT :— On the 17th Dec., 1942, 
the plaintiff purchased 8 annas share in the 
disputed tank in a court sale. Subsequently, 
on the 6th June, 1953, he acquired 6 annas 
share in that tank from one Nitya Gopal 


. Mukherjee by a sale deed. The plaintiff's 


suit is for partition of his 14 annas share 
in the tank in question, 

2 Defendant No. 2 filed a written state- 
ment stating that the tank could not be par- 
titioned, 23 : 

3. The learned Munsif rejected the de- 


-fendant’s contention and decreed the suit. 
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lost the-same and hence 'this second appeal. 
` &' The‘ learned Advocate -appearing - on 
‘behalf ‘of: the appellant’ Has referred ~to the 
case of Narendra’-v. Jnanendrd: in‘ (19527-90 
Cal LJ..147; to show that where a- dwelling 
: ; house - jointly owned. by - the members ọfa 
Í Hindu: family „is -sought to „be . partitioned, 
‘every. member has...-an - inherent Tight. to 
E: obtain a:slice im:his share. - If partition, is 
_ destructive. of the intrinsic wiles of the pro- 
perty, the Court may, in cases coming under 
Section 2. of the Partition” Act, direct -a ‘sale. 
_ When. Section 2 does not apply, there also 
the Court has jurisdiction to direct a sale 
independently of the Partition Act. There 
is no denial that the irrigation right of seve- 
tal plots from. thé’ tank in question is in- 
volved. “TE the tank. is partitioned, it ‘will 
mean destruction of thé subject-matter’ of 
the partition. So the Court should in the 
exercise’ of its‘ inherent’ power direct the ‘éale 
of ‘the..property, at i under Section 2 of 
the Partition Act, _ 


5. The. learned roai appearing on 
behalf of the respondent “has 
both the Courts ‘have’ ‘coneurrently found 
that the tank can’ be partitioned: ` Hence 
there is no point in. allowing this appeal. > 

6. The aforesaid. case .of Nagendra v. 
Jnanendra ( (1952) 90 Cal LJ 147) (supra) is 
in the--appellant’s , favour.. . In.. the .case of 
Khudiram; v..:Gour..Chandra. in (1974), 78 
Cal WN 809 at-p. 812 it has. been .,stated 
that in a suit.for partition of a.tank and its 
bank encumbered with burden of irrigation 
gights of third party, as in the present case, 
a preliminary -decree for partition. was pass- 
ed. An objection was raised that the., tank 
was incapable of partition because the same 
would interfere with the irrigation rights of 


third parties and: would throw an excessive. 


burden ‘of those rights on some ‘portion of 
the tank or other. There was a request- by 
the plaintiff for sale of the property. It was 
held that Section 9 of. the Partition -Act did 
not enable the Court to declare that apro- 
perty must remain joint: If the property is 
not capable of partition and there is 
quest-of sale of-such property, the Court is 
within its power to direct a sale. In this 
Bench case the previous Bench decision `of 
Nityagopal v. Prankrishna, reported in AIR 
1952 Cal 893 was not followed. The Rule 
was made absolute and a direction was given 
to the Court below to make an order, for 
sale of the tank. 

-7. In- this case the plaintiff is. the owner 
of 14 annas share. There is no denial- of 
such irrigation right regarding several plots 


Adhir Kumar v. Juthika 
-Defendant .No. 2 -preferred:'an :appeal.. and _ 


‘stated that 


a re` 
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from the tank in question. In such circum: 
stances, the proper course is to direct a ‘salé 
of the property. > . 


8. The appeal is “allowed. The Wiat 
‘and' decreé' appealed against bé and ` hereby 
aré set asidë The learned Munsif will direct a 
sale of the ‘tank “in: ‘question. He will give 
diréction that enough land should ' be” ‘kept 
on the bank’ to enable the owners’ to ‘use ‘it 
in a befitting manner, The suit is decreed 
=e a int a? tprelithingry form without 
cos 


9. There vl bso order as to cost 
this Court, edo : 
: «Appeal allowed. 





7 “AIR™ 1981 CALCUTTA. 334 
` BIMALENDRA NATH MAITRA, : 


. Adhir..Kumar Das, Appellant v. Sm. 
Juthika Sen, Respondent. , ae a yh 
A, F. A. D. No. 411 of. 1973, Dj- 12-4- 


1981. 

~ (A) West Bengal Premises ERATES 
(12 of 1856), S. 13 (1) (ff) — Suit for n 
tion — No averment in plaint that plaintiff 
was not in possession’ of -any reasonably 
suitable ‘accommodation elsewhere —. Held 
for ends of justice plaintiff should. be given 
an opportunity. to’ amend plaint.: `- (Civil 
P. C. (1908), O: 6 R. 17). -AIR 1975 SC 
1146, Followed;: AIR 1978 Cal 224, Ref.; 
AIR 1980 Cal 381, Disting. (Para 11) 


’ @) Evidence Act (1 of 1872), 8. 65 (c) 
— “Default or neglect” — Claim ‘by tenant 
that rent was sent by money order and that 
it was refused by landlord — Non-produc- 
tion of ‘postal acknowledgment refusal 
receipt before trial Court found tobe due to 
tenanfs own default or neglect — Tenant 
cannot be permitted to give secondary evi- 
dence of contents of posal acknowledgment 
refusal receipt. __ _ (Para 15) . 

(©). Civil P. C. ( of 1908), O. 41, R. 27 
(1). (b). — Additional evidence When 
admissible — Eviction suit decreed on 
ground of non-payment of rent — Appeal 
against decree - Money order. coupon 
sought to be produced as additional evidence 
to proye tenants claim that rent was ' sent 
by money order. and that it was refused by 
landlord — Plaintiff not examined in. trial 
Court in respect of tenant’s claim. — Held. 
Appellate Court could not pronounce judg- 
ment satisfactorily on materials before it due. 
to non-examination of plaintiff and, there- 
fore, money order coupon could be produc- 


DY/EY/B819/81/HR/RSK: 
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ed as additional. evidence : to -enable -Conrt 


to determine whether rènt. was tendered by 


tenant::: AIR 1976. SC 1053, Applied; AIR 
1927 PC 230, ReL on; (1976) 2 Cal LJ.243, 


AIR. 1931 PC. 143 and AIR 1963 SC 1526, 
Ref. ie oy oo. (Para. 17) 
AIR 1980 Cai 381 Soe di . 89 


(1980) 84 Cal WN 221 
AIR 1978 SC 1062 - at - z 
‘AIR 1978 Cal 224 `- 

AIR 1978 NOC- 109: SILA (97D 2 Cal 025 


AIR 1977 Cal 82 aan 7 
AIR 1976 SC 1053 Á 16 
(1976) 2 Cal LJ 243 3, 16 


AIR 1975 SC 1146 4, 1! 
AIR 1974 SC 1596. a 6 
AIR 1967 Cal 255 6 
AIR 1963 SC 1526: 1963 AH LJ 903. 16 
pos 1959 Cal 257 .3 

ATR 1958 SC 255 ` l 10 


AIR 1957 Cal 357:61 Cal WN 407° 5,7 
AIR 1957 Cal 649:61 Cal WN 528 5,7 
AIR 1955 Pat 292- >> 5 
AIR 1947 Cal 351 : 6 
AIR 1931 PC 143:58 Ind App 254: 1931 

All LJ 475 16 


AIR: 1927 PC 230 Sa se 7 O 


Sudhis Das Gupta and Pradipta Roy, for 
Appellant; Bankim Chandra Dutt and 
Jnanéndra Nath Bakshi, for Respondent. 

JUDGMENT :— Appeal against the decree 
of Shri R. C. Subordinate Judge of 
Zillah Murshidabad ‘in Title Appeal No. 34 
of 1969 dated, the 24th of June, 1972, 
affirming the decree of Shri G. Halder, 
Muansif, 2nd Court Berhampore District 
_Murshidabad dated the. 10th of December, 
1968. 

2. The plaintiffs case is that the defan- 
dant is her tenant regarding the disputed 


premises at a rental of Rs. 35/- payable aœ | 


cording to English calendar. He has been 
tunning a printing press in that premises. 
From January, 1964, he has been using an 
electric motor with high horse-power for 


running the press. The result is that due. 


to the noise and vibrations, the ‘walls and 
floor of the first floor have. been cracked 
anid her heart disease has aggravated. - She 
has no drawing’ room in.her house for the 
use of her husband and son: -She .reason- 
ably requires the disputed . premises for 
using the. same as her drawing. room. The 
defendant is a defaulter. His tenancy was 
properly determined by a notice to quit. 
The suit is for ejectment. A 

3. The defence is a denial of the lain 
tiffs allegations. It has been alleged - 
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alia that. iho Babee We at He hilaw: He 
sent rent: by money-order,’ but tbe: plaintiff 
tefused to: accept the! same: -- Thereafter he 


bas. been regularly depositing the ‘rent- with 


the Rent Controller. - ‘The tenancy i -is not 
according to English calendar;. but. it com- 
E ee a tie R 
month. --. 


4 The learned Munaif rejected the de- 
fendant’s contention and granted a decree. 
The defendant preferred. an appeal,. The 
learned Subordinate. Judge disagreed with 
fhe learned Munsif only on one point, that 
the story of creating noise and of nuisance 
was not true. The rest of the findings of 
dhe learned Munsif were accepted and the 
appeal dismissed. Hence this second appeal. 


5. Three-fold submissions have been 
made on behalf of the appellant. It has 
bean -argued that according tothe provisions 
of Sec. 13 (6). of the West Bengal Premises 
Tenancy Act, 1956, one month’s notice ex- 
piring with the month of the tenancy has to 
be given. The tenancy commenced from 
the 19th of the English . month. So the 
tenancy is. from the. 19th to the 18th of the 


wae Brady ae sa 


v. Anita Pan in AIR -1975 SC 1146 has 
been cited.. An application supported by 
an affidavit has.also been put in. It has 
been stated that the’ plaintiffis husband. is 
since dead. . Subsequently one of her rooms 
fell: vacant-m the ground floor and it was 
let out by her to G. B. Pharmacy. The 


Court should take notice of the subsequent 


events to- do. complete justice . between. tha 
parties. - All’ the deposits were made with 
the Rent Controller in time. Of course ac- 
cording to the provisions of the Act the 
first deposit with the Rent Controller is to ` 
be preceded by a valid tender by the defen- 
dant His clear case is that such a valid 
‘tender was made because the reat . for the 
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money order within that month. It was re- 
fused on 1-10-1965. He filed the postal 
acknowledgement receipt to show refusal by 
the landlord in the office of the Rent -.Con- 
troller along with an affidavit for depositing 
the rent of Sep., 1965, regarding the pre- 
mises in question. Then he took back those 
documents from the office of the Rent Con- 
troller for filing the same in the present suit, 
He also filed an application before the Rent 
Controller for preserving the records of the 
Rent Control case till the disposal of the 
present suit. The prayer was allowed, The 
plaintiff was not examined to give any denial. 
Whe money order coupon and the postal 
acknowledgement receipt were subsequently 
mislaid. The acknowledgement receipt can- 
not be traced by him, but the money order 
coupon No. 134 issued to him by the postal 
department in Sep., 1965, is in his custody 
because he has since recovered that receipt 
alone after search. That receipt should be 
accepted and an opportunity should be 
given to him to adduce additional evidence 
and also secondary evidence. to support his 
contention. Reference has been made to 
the provisions of the proviso to Sec. 21 (1), 
Section 22 of the West Bengal Premises 
Tenancy Act, and Ss. 63 (5) and 65 (c) of 
the Indian Evidence Act.’ Those two sec- 
tions of the Evidence Act contain provisions 
for acceptance of additional evidence when 
the document in question is lost. If addi- 
tional evidence is accepted, it will prove his 
contention. Moreover, acceptance of addi- 
tional evidence is necessary to enable. the 
Court to pronounce the judgment in a more 
satisfactory manner, within the meaning of 
Cl. (b} of R. 27 (1) of O. 41 of the Code of 
Civil Procedure. In the Bench case of Sm. 
Anima Das Sharma in (1976) 2 Cal LJ 243, 
it has been stated that negligence of a party 
in adducing evidence before the trial Court 
is no bar to the admission of additional 
evidence, if the Appellate Court itself re- 
quires such evidence according to the provi- 
sions of O. 41, R., 27 of the Code to pro- 
nounce judgment in a more satisfactory 
manner. -The application before the Rent 
Controller is relevant in this respect to show 
the factum of the alleged tender and refusal 
averred by him. The cases of Inderdeo v. 
Deokaran in AIR 1955 Pat 292 and Hrishi- 
kesh v. Khantamoni in AIR 1959 Cal 257 
at page 259 have been referred to. 

6. The learned Advocate appearing on 
behalf of the respondent has contended that 
there is concurrent finding of fact that the 
tenancy is held according to-.the English 
calendar.’ The final Court of fact took 
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_ first month of September, 1965, was sent by . 


. cases show that subsequent 


-the ‘rent would be paid 


ALR. 
notice of the defence version that the 
tenancy commenced from the 19th of the 


English month of the English calendar ahd 
negatived the defence plea in this respect. 
Hence this question cannot be reopened in 
second appeal. The defendant is negligent. 
There is no reason.why he did. not produce 
the money order coupon and the postal 
acknowledgement receipt in the trial Court 
or in the first Appellate Court. So this 
negligence cannot be condoned and the 
plaintiff's prayer for acceptance of addi- 
tional evidence must be rejected. There is 
a finding of fact by the first Appellate Court 
that the plaintiff is not in possession of any 
reasonably suitable accommodation  else- 
where apart from the -disputed premises. 
In ‘the case of Mattulal v. Radhelal in AIR 
1974 SC 1596 (1597) it has been stated that 
the question of landlord’s bona fide Tequire- 
ment is a question of fact, not a mixed 
question of law and fact. That matter has 
been concluded between the parties. Though 
the plaintiff did not state in the plaint that 
she was not in possession of any reasonably 
suitable accommodation elsewhere, the Ap- 
pellate Court took that-fact into considera- 


tion, The defendant himself admitted .in 
his- evidence that the plaintiff was not in 
possession of any drawing room. This 


factual aspect was also considered by the 
learned Subordinate Judge. The cases in 
ILR (1977) 2.Cal 625:(AIR 1978 NOC 109) 
and AIR 1967 Cal 255 have been cited. 
Reference has also. been made to the cases 
in AIR 1947 Cal 351 and AIR 1978 SC 
1062.. It- has been contended that all these 
facts can be 
considered only when an amendment is ne- 
cessary. But the defect in the plaint, to 
aver that the plaintiff was not in possession 
of any reasonably suitable accommodation ` 
elsewhere, within the meaning of S. 13 (1) 


(ff) of the Act, has been cured by ‘the evi- 


dence on record. 


7. It is first necessary to see whether the 
notice is valid in law within the meaning of 
the provisions of sub-section (6) of Sec. 13 
of the Act. In the Bench case of B. 
Banerjee v. Manmatha in AIR 1977 Cal 82 
at page 85, cited for the respondent, it has 
been stated that the question of commence- 
ment of tenancy is not a pure question of- 
law and it cannot -be allowed to be raised 
in second appeal. The Appellate Court 
considered the entries in the deed of agree- 
ment Ext. .B, dated 19th May, 1953. That 
document shows that. the contract was that 
according to the. 


English calendar, , Hence there is no scope. , 
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for an application .of .the’ principles laid 
down in the Bench case in (1957) 61 Cal 
WN 407: (AIR. 1957 Cal 357) and (1957) 61 
Cal WN 528:(AIR 1957 Cal 649). It is 
therefore held that the tenancy is according 
to the English calendar and the notice to 
quit is valid in law. The tenancy was 
therefore duly determined and the notice to 
quit is valid, 

8. The next question is whether there is 
a defect due to the non-amendment of the 
plaint ‘according to the provisions of the 
amended Cl. (ff) of sub-section (1) of S. 13 
of the Act. The learned Advocate appear- 
ing on behalf of the respondents has refer- 
red to the Bench case of Shanti Lal v. 
Mukunda Lal in AIR 1980 Cal 381 to show 
that in that case there was no averment that 
the plaintiff was not in possession of any 
sufficient accommodation elsewhere. But 
still the Court held that there was no defect 
in the plaint. 

9. The Bench case of Shanti Lal v. 
Mukunda Lal (supra) is distinguishable be- 
cause in that case the lawyer appearing on 
behalf of the defendants submitted a draft 
issue and one of the suggested issues is: ‘if 
the plaintiff has sufficient accommodation 
elsewhere apart from the disputed premises’. 
In such circumstances it, was held that the 
Court was therefore justified in framing an 
issue on the same, though that averment 
did not appear in the plaint. 


‘10. Following the case of Venkatramana 
in AIR 1958 SC 255, it has been stated in 
the Bench case of West Bengal Provincial 
Co-operative Bank v. S. N. Ghosh, (1980) 
84 Cal WN 221 that where a case has not 
been made out in the plaint, evidence to 
support such version cannot be allowed. It 
has also been stated that there is no neces- 
sary averment'in this respect, within the 
meaning of the amended provision of Cl. (ff) 
of sub-section (1) of S. 13 of the Act. So, 
the Appellate Court went out of the way in 
arriving at a decision that the plaintiff was 
not in possession of any reasonably suitable 
accommodation elsewhere apart from the 
premises in question. The other cases are 
not applicable to the facts of the present 
one and are clearly distinguishable. ` 


11. In the Bench casg of Provash 
Chandra y. Chand Mohan in AIR 1978 Cal 
224, it has been stated that in view of the 
amended provisions of S. 13 (1) (fŒ) of the 
Act, the plaintiff is required to plead and 
prove that he is not in possession of any 
reasonably ` suitable accommodation .else- 
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premises. 
But the plaint cannot. be thrown away on 
that ground alone. Though such averment 
did not appear in the plaint of B. Banerjee 
v. Anita Pan’s case (AIR 1975 SC 1146) 
(supra), the Supreme Court gave an oppor- 
tunity to make an amendment of the plaint. ` 
Hence for the ends of justice an opportunity 
would be given to the plaintiff to amend 
the plaint in this respect. The defendant 
will be given a chance to file additional 
written statement. Thereafter further evi- 
dence will have to be taken by the Court of 
first instance. 


12. Then about the subsequent events 
alleged by the defendant’s affidavit and 
denied by the plaintiffs affidavit. The law 
is that the Court can take notice of subse- 
quent events to shorten litigation and to do 
justice between the parties. Since the mat- 
ter will be remitted to the trial Court, that 
Court will have to consider whether the 
alleged room which has been let out to 
G. B. Pharmacy could be used by the plain- 
tif as her drawing room. 


13. The defence is that the plaintiffs 
husband is since dead. Nevertheless it has 
been stated-on behalf of the plaintiff-respon- 
dent that a room is required by her son. 
Hence this aspect of the matter will not be 
looked into by the trial Court after the- 
order or remand. 


14. Then about the case of default. Re: 
ceipt No. 134 said to have been issued 
by the postal department to the defendant 
in September, 1965 has been filed in 
this Court for its acceptance as additional 
evidence. Section 21 (1) of the West Bengal 
Premises Tenancy Act shows that the tenant 
is empowered to deposit the rent with the 
Rent Controller if the landlord does not ac 
cept any rent paid by him within the time 
specified by Section 4 of the Act. The pro- 
viso is important for it says, “if an amoug 
is remitted by the tenant to the landlord by 
postal money order, the date of issue of the 
postal money order shall, for the purpose of ° 
this sub-section, be deemed to be the date of 
tender of such rent by him to the landlord”. 
This deeming provision is also in the appel- 
fant’s favour. It appears from the affidavit 
filed by him that he filed the postal receipt 
etc, in the office of the Rent Controller and 
subsequently withdrew the same. He called 
for the records of that Rent Control case and 
the prayer was allowed by the learned 


disputed 


Munsif. He took back the documents. - The 


averment is that thereafter the same were 
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mislaid. Later after search the,. defendant 
found out only the postal receipt No. 134 
and the other two. dorinek, ,are not trace- 
able. € 

c15. Here it will be PA to refer to 


the provisions of Section 63 (5) of the Evi: - 


dence Act. It -says-that secondary evidence 
incindes oral- account of the contents, of the 
documents given by some person who him- 
self has seen it, But Clause {c} of Sec..65 of 
the Act shows that secondary evidence of the 
‘contents of the document can be given where 
the original is destroyed or lost or where the 
party cannot, for any other reason not 
arising from his own default or neglect, pro- 
duce it in reasonable time. In this case, the 
defendant’s own default or neglect is ap- 
parent because he duly called for the records 
of rent control case, but failed to produce the 
same before the learned Munsif. Hence he 
cannot be permitted to give secondary evi- 
dence’ regarding the contents of the postal 
acknowledgment refusal receipt. 

16. Nevertheless the original postal receipt 
No. 134 has been produced in this Court. In 
the Bench case of Anima Das Sharma: in 
(1976) 2 Cal LJ 243 at page 250, it'has beep 
stated that where the document is required by 
the Court to remove a lacuna or defect, the 
question of. carelessness or negligence of the 
party is.af no consequence: Inthe case of 
aes ee Lal Mohan in (1931) 58 Ind App 

: (AIR 1931 PC 143) it has been stated 
en ‘under Rule 27 (1) {b) of the Act the 
Court can accept additional evidence | to 
enable. it to pronounce the judgment or ‘for 
. any other substantial cause, but in, either 
case, it must be the. Court that ` requires it 
But one requirement af least of any new evi- 
dence to be adduced should be ‘that it should 
have a direct and important bearing” on the 
main issue in the .case.. The ‘Court. should 
exercise such power when on examining the 
evidence: as it stands, some inherent | lacuna 
or, defect becomes apparent. -This decision 
was followed in the case of K. Yenkatramiah 
v,.A. Seefharama in, AIR 1963 SÇ 1526 at 
pages 1528-1530. This case was also follow- 
ed in thè case of N. Singh v. Financial Com- 
missioner. in AIR ,1976.SC 1053. It appears 
from pages. 1056 and 1057 of the ‘report that 


the true test to be applied in dealing with an 


application for additional evidence is whether 
the appellate Court is able to pronounce judg- 
ment on the materials before it. without taking 
into consideration the additional | evidence 
sought to. be adduced. , 

17. Applying that test it is. clear that. the 
appellate. Court is not able to pronounce the 
. judgment satisfactorily on the materials before 
it, firatly, because there was non-examination 


Gopal Chandra v. Hiranya Prova 


A. L-R: 


of the plaintiff. The law is that non-examina- 
tion of.the party is the strongest possible cir- 
cumstance to discredit the truth of- oné’s case, 
vide the case of .G..N. Bux..v.-Gurdial in 
AIR 1927 PC 230. ..In this Court:an affidavit 
has been filed on behalf of the plaintiff-res- 
pondent, but that has not: been sworn in by 
herself.. -Her son purported to fileit. D.W.1 
Adhir Das is the defendant. He gave evi- 
dence. There. is inherent defect or lacuna 
because of the deeming provision envisaged 
by the proviso to Section 21 of the’ West 
Bengal Premises Tenancy Act when it is 
considered along with the postal acknowledge- 


. ment receipt No. 134, So despite the neglig- 


ence of the. defendant; the Court is’ not able 


- to pronounce . the judgment on ‘the materials 


on.record. ‘In order to deliver the judgment 
in a more Satisfactory manner, it is absolutely. 
necessary to admit that postal’ receipt | QB ad- 
ditional evidence to arrive at a finding if the 
rent of September 1965 was sent in time and 
then refused by the plaintiff, i.e. whether the 
same was duly tendered by the defendant.’ 

18. Hence for ends of justice the case is 
to be remitted for acceptance of this addi- 
tional evidence. After consideration of: fur-- 
ther evidence this point ‘shall be disposed of 
by the trial Court according to law. But the 
amendment of pleadings and acceptance of 
additional evidence mist be completed within 
May next’ without fail. - 

19. The appeal is allowed. The judgment 
and decree appealed against be hereby set 
aside and the case remitted to the trial Court 
for disposal. according to law in the light of 
the observations ‘made in the sony” of the 
judgment. - 

'20:: There will be no order “as to ‘costs, 

‘21. ‘Let the preparation of ‘the decree and 
despatch of the records of this case. be com- 
pleted within this month. a 

3 opel: allowed. 
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‘Gopal . Chandra" Naskar, Petitioner v. 
Hiranya . Prova , Moulick cand others, OPpo- 
site Parties. 7 

~C. R. No. 439 of. 1979, Dj- 13-6-1981. 

- (A) Civil P. C. (S of 1908), S. 151 — In- 
herent ‘powers of Court — Execution . case dis- 


t 


- missed: for default. in, ignorance, of facts of 


case, — Mistake brought to Court’s notice — 
Court acting: suo motu | yacating. order — 
Order:of -Court was correct and valid — No 
prayer .by deeree-holders to, vacate order 
necessary. (Case law discussed), - @ara 5) 


GY/GY/D260/81/SAD/IMVJ_ `> 


1981 
(B) Civil P. C. (5 of 1908), O. 22, Rr. 12, 
| 3, 4 and 6 — Execution’case commenced in 
‘1955 —'- Death of judgment-debtor® during 
- pendency of :éxecution proceedings on 21-1- 
; 1966 — Application for substitution filed ‘on 
15-5-1978 — Execution case is not barred in 
' view of Rule 12:— Case is covered ‘by Arti- 


‘dle ‘31, Clause-(b) and Article 136 of Limifa-- 
‘fion Act does not apply. (Limitation Act 


(1963), Art. 136, S. 31, Clause’ (b).) 


The provisions of O.. 23, R. 12 are clear 
for it, says that nothing. in Rr. 3,,4-and 6 
shall apply to proceedings in execution of a 
decres or order. Those Rules specify . the 
time within which such applications: have. to 
be filed. But R. 12 engrafts an exception and 
says that the period. of limitation does not 
apply. , (Para 6) 


Where the ENEA OES died on 21-i- 
1966 in course of execution proceeding and 
application for substitution. was filed by. de- 
cree-holder on 15-5-1978, the execution case 
could not be said to have become time barred 
in view of O:;.22, R. 12. Further after. the 
decree was put into execution, title appeal 
was filed which was dismissed on 31-8-1961 
and again second appeal was filed which was 
dismissed on 14-5-1970 and throughout that 
period execution case remained stayed. by 
order to that effect passed by the’ Court. 
Further Article 136 of the Limitation. Act, 
1963 could not be said to be applicable to 
the case as the decree was passed in 1955 
and execution was commenced-in 1955 before 
coming into force of the Act. Since the ex- 
ecution was pending till the coming into force 
of the Act the.case could be covered by Sec 
tion 31, Clause (b) and the execution case 
could not be affected by the provisions of 
Limitation Act, 1963. AIR 1961 Cal 336 FB), 
Foll; AIR 1967 SC 1386 (1390) and AIR 
1977 SC 282, Distinguished. (Paras 7, 8, 9) 


Cases Referred: Sanat aca _ Paras 
AIR 1979 Cal 338 es 4 


AIR 1977 SC 282. 2, 10 
AIR 1967 SC 1386 2,9 
AIR 1961 Cal 336 : 65 Cal WN 171. TEB 
_ 69 
AIR 1955 Cal 526 : 59 Cal WN 513.4 
AIR 1948 Cal 48 : 52 Cal.WN 64 (SB) 2 
(1921) 62 Ind Cas 52 (Pat) er hy ao 


Tarak Nath Roy and Susil Kumar Sikdar, 
for Petitioner; Asutosh Ganguly and Anath 
Nath Mondal, for Opposite Parties Nos. -1-12. 

ORDER :— When the execution proceed- 
ings were pending, the applicants, who are 
heirs of the judgment-debtors, filed a Misc. 
Case under Sec. 47 of the Civil P. C. The 
objection was twofold. > It.was alleged that 
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previously the execution ‘case was dismissed 
for. default. © No prayer ‘was. ‘made by” the 
decree-holders to vacate that order or toite- 
store ‘the execution ‘case’:to file:-.The Court 
sùo motu vacated ° ‘the order ‘and restored fhe 
execution :case to-its- original number.. ‘So 
an illegal order was passed. Secondly, the 
judgment-debtor died on the 2ist © January, 
1966, -wheréas thé application for substitu- 
tion was filed by: the decree-holders on’ the 
15th May; 1978. So ‘the allegation ‘was 
that the execution case became time-barred. 
The learned Subordinate Judge rejected both 
the contentions.. Hence this revisional ap- 
plication. . - 


2. In this Court’ as those two a 
have been pressed. It has been first -- stated 
that the order-sheet Shows that on -the 2nd 
September, 1967, decree-holders were direct- 
ed to show cause why the execution case 
would not be struck off because ` no steps 
had been taken. So the case was fixed on 
the 20th Sep., 1967, fór orders, On ‘that 
date the decree-holders took no- steps: or 
showed no cause. So the execution case 
‘was ‘struck off. It has been contended that 
since the execution case was’ struck off, it 
was the duty of the decree-holders to file an 
application under Section ‘151 of the Civil 
P. C. The well-known case of Mulaj v. 
Murti in AIR 1967 SC 1386 at p. 1390 has 
been cited. Secondly, it- bas been stated 
that the jadgment-debtor -died on the 21st 
January, 1966. But the application for sub- 


` stitution was put in as Jafe as the 15th May, 


1978. Reference has been made to the 
Patna ‘decision, reported in (1921) 62 Ind 
Cas 52, to show that the- application for 
substitution has to be submitted. within a 

nable time. Where the judgment-debtor 
dies, the -decree-holder should get at least 
six months within which to bring the legal 


` heirs on record, on the-analogy of Art. 177 


of the Sch. I of the Limitation Act of: 1908. 
Reference has also been made to the well- 
known Special Bench decision of Asmat Ali 
v. Mujahar Ali in (1948) 52 Cal WN 64: 
(AIR 1948 Cal 48) to show that since there 
is no period of limitation within which a 
non-notified co-sharer of a holding: is to file 
an application for pre-emption under S.26-F 
of the Bengal Tenancy Act, such application 
has to be filed within 3 years. But in this 
case the application for. substitution was 
filed more than 3 years after the judgment- 
debtor died. -Reference.has also been made 
to the case of Kerala S, E. Board in AIR 
1977 SC.282 ‘to show that Art. 137 of the 


-Limitation Act of 1963 applies to any- peti- 


tion or application filed “under any Act”. 


340 Cal 


-Since the application for- substitution - was 
not filed. within 3 years: of the judgment- 
debtor’s death, the Court will have no hesi- 
tation in stating that when the application 
for substitution was filed.on the 15th May, 
1978, the execution case became time-barred. 


3. The learned Advocate appearing on 
behalf of the opposite parties has referred 
to Art.’ 136 of the new Limitation Act and 
stated that the period of limitation is 12 
years. 


4 So the first question arises, whether 
the Court acted illegally in vacating the 
order by which the execution case had been 
struck off. In the case of Ali Mondal v. 
Kazi Golam, reported in (1955) 59 Cal WN 
513 at-pp. 514 and 515: (AIR 1955 Cal 526 
at p. 527), it hag been stated that the Court 
can correct its own mistake. In that case 
the note in the daily cause list was not spe- 
cific or clear and so the judgment-debtor 
could not take suitable steps. In view of 
such vague entry in the cause list, the trial 
Court did not allow the judgment-debtor to 
be prejudiced in any way by an omission 
made on the part of the Court. The order 
of the Munsif dismissing the case for non- 
prosecution was held to be the direct result 
of a mistake made by some officer of the 
Court and so the Court could grant relief 
to the judgment-debtor and correct its mis- 
take under the provisions of S. 151 of the 
Civil P. C. In the Bench case of Anna- 
-purna v. Sabita Guha in AIR 1979 Cal 338, 
a Bench of our Court has stated that none 
should suffer on account of the default of 
the Court. Where the default is of the 
Court, the proper provision to apply is that 
of Sec. 151 of the Code. In such a case an 
application under S.'151 is even not neces- 
sary. The Court should in such circum- 
stances out of its own inherent power rectify 
the defect as soon as it is brought to its 
notice and no question of limitation arises 
fn such a case. If a litigant is made to 
suffer on account of the default of the 
Court, the Court will not be justified in re- 
fusing relief on a technical ground. 

5. Here the learned Subordinate Judge 
has pointed out that the execution case was 
dismissed for default in ignorance of the 





t ground :cammot be accepted. os 
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“a sale was: held. 


` application to the facts of. this case... 


ATR 

6. ‘Now the question arises, whether ‘the. 
execution case became time-barred. Th 
provisions of R. 12 of O. 22 of the Code 
are clear for it says that nothing in Rr. 3.) 
4 and 8 shall apply to proceedings in execu- 
tion of a decree or order. Those Rules 
specify the time within which such applica- 
tions have to be filed. But R. 12 engrafts 
an exception and says that. the period of 
limitation does not apply. This view -was 
taken by P, N. Mookerjee, J., in the well- 
known case of Shanti Devi v. Khandubala, 
reported. in {1961) 65 Cal WN 171 at p. 187: 
(AIR 1961 Cal 336 at p. 345) (FB). This 
decision has been referred to by both the 
sides. P. N. Mookerjee, J. stated that where 
the judgment-debtor dies in course - of the 
execution proceedings, in view of the express 
terms of O. 22, R. 12, the abatement provi- 
sions contained in Rr. 3 and 4 dò not apply 
and the execution case would not end or 
would not be deemed to have come to an 
end by reason of such death E 

7. A reference to Art. 136 of the new 
Limitation Act is not relevant because the 
execution case was not started after the new 
Limitation Act came into force from the 
‘Ist Jan., 1964. The decree was passed on 
the 19th Jan., 1955, and the execution case 
was commenced ow the 22nd Feb., 1955. 
Since the execution case was pending all 
along, the case is covered by the provisions 
of Cl. (b) of S. 31 of the new Limitation 
Act and such execution proceeding, which 
was pending when the new Limitation Act 
came into force, would not be affected by 
the provisions of the new Act, 


8. It appears that after the decree was 


‘put into execution, Title Appeal No. 890 of 


1959 was filed. That appeal was dismissed 
on the 3ist August, 1961. Then Second 
Appeal No. 93 of 1963 was filed. In the 
usual way stay order’ was passed regarding 
the execution case. Eventually the second 
appeal was dismissed on the 14th May, 
1970. So throughout that period the execu- 
tion case remained stayed till the 14th May, 
1970, when the second appeal was dismissed. 


9. At once -the aforesaid observations 
made by P. N. Mookerjee, J., in the Full 
Bench case of Shanti Devi v. Khandubala 


(AIR 1961 Cal 336) (supra) come into play 
and thereis no question ofabatement of the 
execution case. In the aforesaid case of 
Mulraj v. Murti (AIR 1967 SC 1386) (supra) 
It has been decided that 
if the property is sold before the order of 
stay is communicated, the order of sale is ` 
not void or a nullity. That case has no . 
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-10, The case of Kerala S..E. ‘Board (AIR 
1977 SC 282) (supra) will not apply because 
fo petition has been filed “under any Act”. 
It is, therefore, held that since there was 
no abatement of the execution case, there 
is no question of limitation. The . conten- 
tion put forward on behalf of the petitioner 
‘on this score ig not accepted. 
< 114. The ‘Rule is, therefore, discharged 
-without any order as to costs. f 

Order accordingly. 


AIR 1981 CALCUTTA 341 
RAMENDRA MOHAN DATTA AND 
B, C. BASAK, JJ. 

Union of India, Appellant v. Badridas 

Kedia, Respondent. 
Appeal No. 327 of 1975, DJ- 24-12-1980. 
Arbitration Act (10 of 1940),.S. 15 (b) and 
.(© — Powers of Court under — Court cam 
not modify. award unless it is said to be made 
in imperfect form or that it contained an ob- 
vions error which could be amended without 


affecting the decision of the arbitrator — De- ~ 


. cision of single Judge dated 24-12-1974 (Cal), 
Reversed. 


Where the sole arbitrator appointed by the. 


‘Court without appreciating the scope of re- 


ference before him. made out a perverse. 


“award and the Court modified the award by 
: enhancing the amount of claim, granted by 
. the award, and passed a judgment in accord- 
‘ance with the said modification and correc- 
tion, such modification would: not be valid 
because the said award could not be said to 
be made in an imperfect form or that it con- 
tained an obvious error which could be am- 
ended without affecting the decision of the 
arbitrator. AIR 1925 Cal 332, Followed. 
(Para 14) 
In such cases the only way the award can 
be made as arbitrator’s award is to remit # 
to arbitrator. Otherwise, if the amount is 
allowed to be enhanced by Court it would be 
an award made on the basis of a decision 
taken by the Court which the parties did not 
agree to by making the reference, That 
would amount to the taking of a decision 
contrary to that of the arbitrator and there- 
by- affecting his decision. Decision of single 
Judge dated 24-12-1974 (Cal), . Reversed... 


(Para 14) 
: Cases ` ‘Referred : Chronological Paras 
., AIR 1925 Cal 332 14 


>. RAMENDRA MOHAN. DATTA, J. :— 


“Whe appeal arises from the judgment and. 


dated: 
setting 


‘order of S..K. Roy Chowdhury, J. 
Dec.. 24, 1974 in an a zcseiitn for. 


Union- ọf India v.~: Badridas 
-aside the award dated May 4,. 1973 and for 
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referring. the : dispute to an arbitrator ‘to bẹ- 
appointed by: the Court. The. award was 
passed for a sum of Rs. 5,091/- by the arbi- 
trator. The learned Judge exercised powers 
under S. 15.'(b) and (c) of the Arbitration 
Act, 1940 and modified the award by chang- 
ing the figure from Rs. 5,091/- to Rupees 
10,181.07 and passed judgment in accordance 
‘with the said modification and_ correction. 
A decree was passed- on the enhanced 


- amount with interest. 


. 2 The facts relevant to this appeal are 


- that by an agreement entered into in or about 


1956/57 the respondent was entrusted with 
certain construction works of the South 
Eastern Railway. By ‘letter dated September 
30, 1961 the respondent requested the Gene- 
ral Manager, South Eastern Railway to ap- 
point an arbitrator for adjudication of dis- 
putes relating to their claims. Pursuant there- 
to the General Manager, South Eastern Rail- 
way communicated his appoiniment of K. P. 
Modwell as arbitrator in terms of the arbitra- 
tion agreement contained in the said contract. 
Statements and counter-statements were filed 
and an interim award was made by K. P. 
Modwell in favour of the respondent on 
June 10, 1967. Thereafter, on February 12. 
1968 the respondent wrote to. the District 
Engineer, Rourkela as follows:— . 

“Dear Sir, 

A sum of Rs. 10, i81. 07 p. is lying in spe- 
cial deposit with the F. A, & C. A. O. Bilas- 
pur. We shall, therefore, be obliged if you 
kindly arrange to refund of the said amount 
-as there is no outstanding amount due from 
us to the Railway on account of agreemert 
No. 203/CON/SER/56. i 

Thanking you.” 
By ‘letter dated March 20, 1968 on behalf of 


-the General Manager the said arbitrator K. P. 


Modwell was informed.as follows :— - 
“Dear Sir; ` 

-- Sub. :- Arbitration of claims and depas 
between M/s. Badridas. Hanuman Bux v. 
Union of İndia (S. E. Railway} under An 
No. 203/CON/SER/56. 


Ref.: Arbitration hearing dated 8- 3- 1968. 
As you are aware, in the concluding Arbitra- 
tion hearing in the abovementioned case held 
in Calcutta on 8-3-1968 the contractors press- 
ed for an early refund of the sum of Rupees 


"10,181.07 p..stated to have been held by the 
Railway in ‘Special Deposit Account’. 


The 
matter has ‘since been examined as directed 
by you during the hearing and it is seen that 


“the recoveries effected in this regard are 
“pretty ‘old ‘pertaining- to the 
` back as 1959-60‘ and. it will ‘therefore, ‘take’ 
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‘some. time- to.“asceftaining’. the full détails of 
the recovery: and: to ‘arrange refund," if any 


-to.the contractors. It may however, -be'point-_ 


-ed out that this itet is. not- undeñ dispute 


and: -has. not» been ‘referred to you for ‘ad- - 


_ judication. As- such, . the:.issue' is“proposed to 
ipl eine aa oaecipr aaah 49, 
ate >»? “Yours faithfully, “', Co ; 

ma a D E A. &, C A: O.. (ARBN) 


MP sae! 7 


F. A&C A. O. (Con) ‘8. E. R. Bilaspur: rfe- 
: release of.:the amiount:.of Rupees 

10,181:07 p. and pursue the matter With him. 

This has reference to their letter No. RD/ 

AR/13 dated 12-3-1963 :with which a copy of 

the Certificate Officer, .Bonai’s letter’ No. 

Ia dated 10-9-1963 was sent: 

wes. . For General Manager.” 


3.’ From the’ aforesaid ‘communication it 
will appear ‘that the’ question of refund of. 


Rs. 10,181.07 p., which ` is ‘the. subject-matter 
of the present dispute herein, had not been 
referred to’ the arbitrator Modwell .for ad- 
judication and the same was taken out of the 
` purview of the’ said reference. The same “was 
to be settled directly with the contractors’ and 
direction was, accordingly, given as was com- 
municated in the said letter. Thereafter’ on 
July 12, 1968 Modwell made a final award. 
The said award is set out as follows :— © 


“Whereas the ‘disputes arose pei. iks 
Union of India represented by General 
Manager, South Eastern Railway, .Garden 
Reach, Calcutta and M/s. Badridas Hanuman 
Bux, Ranchi in connection with.the agree- 
ment referred’ to me for. arbitration ..and 
whereas the- disputes are contained in state- 
ment of claims, counter-statement,, additional 
statement of claims and additional . counter- 
statement as well as sa additional papers 
submitted before me. - mt 


“Now. I K. P.’ Modwell after’ carefully con- 
sidering all facts and arguments and ‘papers 
submitted. before me by the. parties, nied 
give my ‘Final Award’ as follows :— 


“@ That the Union’ of India represented’ ty 
the General Manager, South’ Eastern Rail- 
ways, Calcutta pay to M/s,” Badridas Hanu- 
man Bux, Ranchi a further sum ‘of ‘Rupees 


3,62 ,140/- ‘(Rupees ‘thrée lacs’ ‘sixty-two ` thou- - 


sand ‘one ‘hundred forty) only in full and 


final satisfaction. of ‘all ‘claitns of éither par- 


ties, this’ “award being in addition to the’ sum 
of money ‘alteady,’ awarded under the Interim 
Award dated 10-6-1967.” © 


Union: of ‘India y.“Badridas :- 


for, ‘General Manager. f 


Copy to Mj Badridas “Hannmaii: Buz; Com- 
tractors, 75 Station Road, Ranchi, Bihar ifor - 
e information:..-They . are :reguested to contact- 


ATE. 


i) That each patty-besr its own costèi of . 
or -incurred in: comic son with the arbitra- 
‘Hom ‘proceedings. A 


Tk 


a Saf KP Modweil 
: ~ Sole Arbitrator.?® 
ca Senta péttisal ‘of the said: award it 
appears’ that the arbitrator took: -into: côn- 
‘sideration not only:-thé- statement ’.0f ` ‘claims 


wee eas 


‘filed- before him‘ bat! also: thé: Hdditional other 


papers which -inclndéd “the -siid létter' dated 


-March°20, 1968.°. It further appears that by 
. his final award the respondent became entitl- 


éd to the “said: sum? of -Rs. -3,62;140/- in full 
and. final satisfaction of- all claims of either 
parties in addition to the sum.already award- 


ed, by the interim order dated: ‘June 10, 1967. 


It follows, therefore,’ that the `. items of re- 
coveries which were made -the subject matter 
of the said reference were all” considered and . 
decided by the arbitrator save and except the 
claim by’ way of refund of. ‘the siid. deposit- 
money. oe 

“3. Theréafter the ‘dlepite ‘rose with regard 
to- the” said’ sum of Rs.°10,181,07. p. sometime 
in 1972; and the Union of ‘India not having 
appointed the arbitrator ‘the’ ‘respondent made 


. an application under Section 20 of thé Arbi- 


tration Act, 1940 in ‘Special ‘Suit No: 2 of 
1972: (Badridas Kedia v,’ Union of India). - 

6. Paragraphs 5, 6, 7, 8 and 9 GE the said ` 
petition Tedd as follows : i 
_. “5. Out of the- amounts ‘claimed and/or dis- 
puted items in the said arbitration proceed- 
ings a sum of Rs. 10,181.07 admitted by the ' 
defendant as being held in`a “special deposit 
account” ,was declared by the defendant as 
not in dispute and therefore outside the 
scope. of the, said. arbitration - ‘proceedings. 
Upon, such representation - “and/or assurance 
made before the said arbitrator- and indicated 
in the correspondence | of the defendant, the 
said dispute or claim was kept out of the 
scope of the said arbitration proceedings. 
Copies of. letters relating to this matter com- 
mencing from the? ‘General Manager’ letter 
dated March 20, ,1968 and various replies or 
demands in respect thereof ‘are annexed heré: 
to. and collectively . marked ‘A’.”_- 


“6. By..various devices and/or. pretexts: which 
appear ‘expressly -and/or by implication in. the 
letters from. the defendant ‘to the plaintif in 
Annexure ‘A’ hereto, so long as the said 
arbitration proceédings were pending, the de- 
fendant kept deferring payment: of „the 
amount .in ‘special. deposit’ as aforesaid.” -. : 

“7. The said arbitrator: made and published 
his award in-1968 and after exhausting all 
avenues of redress -your. petitioner.as a last 
resort demanded payment of the sum in -de- 
posit as aforesaid from the ‘General Manager 


by a letter -dated ‘November 21, 1970. -and 
again sent him a reminder by a-letter dated. 
June 18,:1971, but ‘the General . Manager: has 
failed arid neglected to ‘pay: the. said sum oF. 
to reply to: the said letters last.imentioned.”: - 

“8, An attempt wag made’ after ‘the’ said 
arbitration proceeding had concluded: to re- 
tract on behalf of the defendant the position 
that the said special deposit of Rupees 
10,181.07 p. had been kept out of the said 
arbitration by setting up alleged recoveries 
twice, one in respect of claims already ` the 
subject-matter of the arbitration proceedings 
and again as against -the said special deposit.” 


“9. The dispute as. to the nature of the 
special deposit. and as to whether or not the 
same is tefundable to the plaintiff with inter- 
est is one that falls entirely ‘within the ambit 
of the said arbitration agreement.” ©  ' 

7. The learned Judge Roy Chowdhury 7. 
by an order dated September 21, 1972, direct- 
ed the said arbitration agreement to be ‘filed 
and by his order feferred the disputes as to 
the refund of the said special deposit to the 
arbitrator to. be appointed in terms of the 
arbitration ‘agreement, . ‘The operative part of 
the said order’ dated September 21, 1972 read 
as follows :— 

“In. the result, I make the following orders 
that the agreement No. 203/Con./SER/56 be 


filed and the dispute referred to in paras. 5. 


and 9 of the petition be referred to the Arbi- 
trator to be appointed according..to the arbi- 
tration agreement between. the parties by the 
General Manager by 31st October 1972. The 


General Manager may consider the appoint- 


ment of Mr.-M. P. Modwell, the: previous 
Arbitrator who had adjudicated the reference 
under the contract in respect of the previous 
dispute.” Be Sas 

8. Pursuant thereto the General Manager 
appointed M. C. Kudari to bethe sole arbi- 


trator to decide the question. The statement. 


and counter-statement were filed before him 
and the said sole: arbitrator made his award 
on May 4, 1973 awarding a sum of Rs. 5,091/- 
only against the claim of Rs..-10;181.07 p. in 
favour of he Fiapondont: Beas the appel 
lant, a 

9, The Union of India id noe make: any 
application to raise any objection as to the 
validity of the. said award but the respondent 
applied: for seiting aside. the same, PA 

10. - Tt- wis argued -Before the Conrt below 
ag also before us that- the said- sole: arbitrator 
should have made the award for. the entire 
amount of Rs:: 10,181.07 being the subject- 
matter of the reference before him inasmuch 
‘as there was no question of ‘recovery: from 
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out of the saidisum and, accordingly, it was 
not open to the sole arbitrator to: make the 
award: for; half. of. the -.said. amount.. The- 
contention was that there was no material 
before him to arrive at..that figure and, as 


- such, the.award became perverse. It is con- 


tended that the entire question of: recovery 
was duly. gone.into before the sole arbitrator 
Modwell and the same was fully decided ac- 
cordingly and the award made therein-_was 
for. full. and final satisfaction of all- claims 
in the reference, that is. to say, after taking 
into consideration the entire question of re- 
covery. As :already indicated, Roy.. Chow- 
dhury. J. after hearing .the parties concluded 
that the. arbitrator had made a decision in 
clear terms that the said amount being the 
special deposit account. for Rs. 10,181.07 p. 
was refundable and further thatthe same was 
not: covered by the previous award. As such 
the plea of.res judicata raised on behalf of . 
the Union of India was not tenable. The 
learned Judge also held to the same effect in 
dealing with the said application under Sec- 
tion 20 of the Arbitration Act, 1940. He 
held therein that the issue of refund of the 
special deposit acconnt was kept out of the 
previous arbitration proceedings and, as such, 
the same could ‘not have been covered 
by the previous award. ‘made by Modwell. 
The leatned Judge i in the a under ap- 
peal observed : 


“Therefore, the only ioa before the arbi- 
trator appointed. pursuant to the order of re- 


ference made by me on the 21st Sept, 1972 


as indicated in my. order was the. question of 
refundability of the said special deposit ac- 
count of the sum of Rs. 10,181.07 p. that is 
whether it is refundable or not. There was 
no question of reducing the said- amount to 
half as the award figure seems to be on the 
face of it. Therefore, inmy view the arbi- 
trator has on face of the award made it in 
an imperfect: form and contains an obvious 
exror which can’ be ‘amneded without affect- 
ing his decision. _ The only point decided by 
the arbitrator by the said award is that the 
special. deposit account of Rs, 10,181:07 `p. is 
refundable to` the petitionér-claimant and 
that was not’ the subject-matter of: the pre- 


- vious referénce and’as such, this is a fit case 


where Court’ ‘should exercise its’ power under 


_ Section 15°.(b) of the ‘Arbitration Act -and 


modify and correct the ‘said award by making 
the figuré. of Rs, ‘10,181.07 instead of Rupees 
5,091/- which is half ‘of the said amount.” 


The learned Judge -has concluded as follows: 

“However, in: my view, ina case like this, 
the Court must exercise its power under Sec- 
tion 15- (b).-(c), of the Arbitration. Act, 1940 
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and modify the award by changing the figure 
from Rs. 5,091/- to Rs. 10,181.07 p. and pass 
the judgment in accordance with the modifi- 
cation and correction.” S 
The question is, bas the Court power to 
modify the award under the circumstances 
by changing the figure from Rs. 5,091/- to 
Rs. 10,181.07/-? In other words. could the 
Court, ‘under “such circumstances exercise 
power under Section 15 (b) and (c) of the 
Arbitration Act, 1940? The learned Judge 
has exercised powers under the said provi- 
sions by holding that the award was im- 
perfect in form and it was an obvious error 
which could be amended without affecting the 
decision of the arbitrator in any way. 

11. It is no doubt true that at one point 
of time the amount which was lying in spe- 
cial deposit account was to the extent of the 
said sum of Rs. 10,181.07 and that the said 
sum was set apart so that in future if any 
amount in respect of the recovery would be 
found out the same was to be adjusted there- 
from. But in respect of the dispute before 
Kudari the said sum could only be reduced 
if the Government would be able to satisfy by 
material evidence that there was some re- 
covery outstanding from the said contractor 
which was not considered by Modwell in the 
earlier arbitration reference before him. If 
there would be no recovery which might be 
brought forward. on behalf of the Govern- 
ment then there could be no question of re- 
ducing the said sum of Rs. 10,181.07 for, in 


doing so, the arbitrator would act beyond | 


his jurisdiction to reduce to half the amount 
without any material before him. 


12. It is to be noted that- the terms of 
reference before M. C. Kudari was of a 
limited nature and that. was decided by the 
said order dated September 21, 1972. The 
sole arbitrator derived his powers by the 
said order dated September 21, 1972 made 
by Roy Chowdhury J. in the said application 
under Section 20 of the Arbitration Act, 
1940. Various points were raised in the said 
application on behalf of the Government but 
the same were negatived by the learned Judge 
in that application. In the said matter the 
learned Judge took note of the fact that the 
Government by its letter dated July 30, 1968 
made certain remarks about the payment of 
the said sum representing special deposits 
and that the said sum was not refundable 
save and except the balance amount to be 


found due after adjustment of such claims of 


the Government. The learned Judge held 
that all those items which were claimed by 
' the defendant in the said letter dated July 30, 


1968 were included in the -gtatements filed 
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before the arbitrator in the previous refer- 
ence. The learned Judge also held that all! 
those items were included as items wrongfully | 
recovered from the respondent by the Gov- | 
ernment and the same were gone into by the 
Arbitrator who made the award after hearing `, 
the parties. The learned Judge further held’ 
that in the said application under S. 20, it 
could not be contended by the Government 
that said sum of Rs. 10,181.07 p.. was 
the subject-matter of the previous reference, 
as it was specifically kept out of the said 
reference by agreement of the parties. The 
learned Judge further held that the Govern- 
ment was estopped from contending that the 
said amount was the subject-matter of the 
previous reference before Modwell. 


13. It appears that the arbitrator M. C. 
Kudari failed to appreciate the terms of the 
reference before him. He failed to appre 
ciate that the order made in the application 
under Section 20 of the Arbitration Act, put 
a limit to the scope of the reference. There 
it was made clear that the Government could 
not dispute that the said sum of Rupees. 
10,181.07 was being held in-a special deposit’. 
account. The said letter dated March 20, 
1968 and the previous replies and demands’. 
in respect thereto were annexed to the said | 
petition. What the Government complained ; 
of by the said letter dated March 20, 1968’. 
was that it would take some time to ascertain, 
the full details of the recovery and to arrange 
refund, if any, to the contractors. The sum 
and substance of the said letter was that sub- 
ject to the question of further recovery the’ 
admitted sum of Rs. 10,181.07 was to be paid- 
in full. The question of reduction of the 
aforesaid amount could only come in if any 
items of recovery could be proved by the 
Government. Before Kudari such materials 
could not be placed by the Government in 
order to enable the Government to make any 
recovery out of the said sum of Rs. 10,181.07. 
This being the position, the purported reduc~ 
tion of the amount by the arbitrator in his 
award could not have been made since there 
was no question of any recovery to be made 
therefrom. That being the position, the sole 
arbitrator Kudari had no option but to allow’ 
the entire amount of Rs. 10,181.07 p. on the 
basis of the materials before him. 


14. In this case the arbitrator has stated 
in his award that he has examined and con-, 
sidered the statement and counter-statement, 
and all documents and on that basis has. 
made his award. To my mind, the sole arbi- 
trator Kudari had no material before him to 
enable him to.reduce the said sum of Rupees 
10,181.07 by half the amount. But at the 
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same tithe it has to be borne in mind that it 
is not a matter to be modified by the Court 
by deriving its powers. under Section 15 (b) 
or (c) of the Arbitration Act, 1940. It is 
essentially within the domain of the arbitra- 


tor to appreciate the position and to make @. 


ptoper award. The award under the circum- 
stances could not have been said to be made 
in imperfect form or that it contained an 
obvious error which could be amended with- 
out affecting the decision of the arbitrator. 
The said arbitrator without appreciating the 
scope of the reference before him had made 
a perverse award without any material be- 
fore him to arrive at that finding. It was 
totally against the materials placed before 
him and any reasonable person sitting in 
this position could not have arrived at such 
a finding on the materials before him. In 
my opinion, it is a fit case which ought to 
be remitted to the said arbitrator so that he 
could make a proper award on the materials 
before him. That isthe only way the award 
can be made an arbitrator’s award; otherwise, 
if the amount is allowed to be enhanced by 
urt it would be an award made on the 
basis of a decision taken by the Court which 
parties did not agree to by’ making there- 
ference. That would amount to the taking 
of a decision contrary to that of the arbitra- 
tor. and thereby affecting his decision. The 
error is neither an obvious error nor an error 
of. such a character that it can be corrected 
or amended or rectified without affecting the 
decision of the arbitrator. (Mahendra. Nath 
Kundu v. Suresh. Chandra Pramanik, AIR 
1925 Cal 332). i 
15. 1, accordingly, make an order remit 
ting the award to the said sole arbitrator 
Kudari under Section 16, Clause (e) of the 
Arbitration Act, 1940 and in his absence to 
the General Manager in terms of the agres- 
ment entered into by the parties. “Let. the 
papers be sent to the sole arbitrator so that 
he could reconsider the matter in accordance 
with the terms of the reference and on the 
materials already placed before him in the 
light of the observations made herein and 
make an award. The arbitrator do make his 
award within three months from the date he 
would be served with this order. The Gene- 
ral Manager, the arbitrator and all parties do 
act on a signed copy of the minutes. na 
16. The appeal is allowed and the matter 
fg remitted for reconsideration by the arbitra- 
tor accordingly. In the- facis ‘and circum! 
stances of this case there will be 10 order as 
to costs. ` r A 
BASAK, J.:— I agree. 







Appeal allowed. 
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Pranab Ganguly, Petitioner v. Shambazar 
Land & Estate Pvt. Ltd., Opposite Party. 


-C. R- No. 1664 of 1980, D/- 12-8-1981. 


(A) W. B. Premises Tenancy Act (12 of 
1956), S. 17 (2) — Determination of rent 


Rent includes also any extra amount’ 
agreed to be paid for the occupation and 
enjoyment of the tenancy. (1975) 79. Cal 
WN 221, Foll. ree (Para 10) 


In the instant case monthly lift charges 
were paid separately. It was held that the 
same was included in rent. However in 
view of the fact that the landlord himself 
treated the lift charges as part of the rent 
in his plaint and accordingly paid court- 
fees in eviction suit, the question whether 
rent included lift charges became acadeniic. 
(Case law discussed), (Paras 9, 10) 


(B) W. B. Premises Tenancy Act (12 of 
1956), Ss. 17 (2), 34 (1) — Determination 
of rent payable — Tenant paying rent and 
lift charges monthly —- Lift going out of 


order — Tenant obtaining order under Sec- 


consider tenant’s plea of abatement of rent 
and to determine quantum of rent payable. 
as l ; (Paras 3, 15) 
Cases Referred: 


Chronological Paras 
AIR 1978 All 144 ar: 11 
(1976) 80 Cal WN 939 - 14 
(1975) 79. Cal WN 221 6, 10 
AIR 1966 SC 1361 ; 13 


AIR 1957 Cal 232:60 Cal WN 547 12 


Saktinafh Mukherjee and Madhusudan 
Banerjee, for Petitioner; Bidyut Kumar 
Banerjee, for Opposite Party. ` 

ORDER :— This application for revision 
is directed against the order dated ilth Feb., _ 
1980 passed by Sri A. K. Bhattacharya, 
Munsif, ist Court, Sealdah dismissing the 
application under S. 17 (2) of the West Ben- 
gal Premises Tenancy Act. - 


2. The opposite party instituted a suit 
being T. S. No. 194 of 1977 against the 
petitioner for ejectment on the ground of 
default in respect of the suit flat at the third 
floor at premises No. P/271/B. C. L T. 


- HY/MY/D739/8YLGG ` foros 
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Scheme No, VI — M.. Baliaghata, which 
the petitioner was. occupying at a monthly 
Tent of Rs. 266/- payable according to 
English Calendar: The allegition was that 
the petitioner ‘failed to pay ‘monthly -Tent 
from Sep., 1976 and lift charges from Aug. 


“& In the‘application under S. 17 (2) the 
elationship of: landlord and: tenant was dis- 





out of order and the petitioner filed an ap- 
plication. under Sec. 34 (i) of the Act before 
the Rent Controller, Calcutta,’ in Dec., 1976 
for restoration or repair of the lift and 
obtained an order on 3rd May, 1977 requir- 
ing the opposite party to restore the services 
of the lift immediately and to make other 
` repairs. ` Tho petitioner under S. 17 (2) of 
the Act also prayed for determination of the 
abatement of rent by way of suspension and 
also to determine the quantum of -rent 
since Aug, 1976 7 eg 
4. In objection to: the: pelition under 
Section 17 (2) of the Act it was pleaded by 
the opposite party that the rent of the suit 
premises was at: Rs.. 250/- p. m. and the 
petitioner. further- agreed to pay’ Rs. ‘16)- 
per month as charge for lift. -The charge 
of the lift being -separate there - was: no jus- 
tification. to stop payment of :rent. k 

_ Munsif found ‘the existence’ of ‘relationship 
of landlord “and” tenaht’ between the ~ parties 


i 


and that the lift charge of Rs.16/- did not- 


come within the purview of rent, since the 
said amount. as per agreement was to be 
paid by the petitioner to- opposite: party 
separately, which had no : nexus with. ‘the 
tenant’s liability to pay- the rental of 
Ra. 250/-, 34 

6 Mr; Saktinath Mukherjee; the learned 
Advocate for the petitioner relying on. the 
decision in’ the case of Usha Ranjan Bhatta- 
charya v. Mabalakini Thacker, reported in 
(1975) 79 Cal WN 221 argues that rent means 
and includes the . whole -amount which’ is 
agreed: to: be paid ‘by the tenant as condition 
for -the occupation of the~premises. It ‘is 
also pointed out that in the aforesaid deci- 
sion’ it was held that the rent would mean 
the whole amount. agreed to be paid by the 
tenant for his enjoyment of what has been 
let out to ‘him, whethér described as, a rent 
ot otherwise. According to him, even any 
additional payment made for services, Ten- 
deed by the landlord will be „included in 
the..quantum of.rent It is ako contended 
that the petitioner claimed suspension of 
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Tent, because one of the-. essential services: 
was stopped, and. as such the learned Mun-: 
sif was not justified. to hold that .the..appli-' 
cation under S. 17 (2). of the Act was not: 
bona: fide: - E Jd: aot eent tai 
7. Mr. Bidyut Kumar Banerjee,- the leam- 
ed Advocate: -for the: opposite party on the 
other band contends that the. charge for lift 
was nover fixed and it had all along- been 
mes separately, ba as such the charge 
‘or can never form integral 
the rent... . ae . a = 
& The petitioner in this case was induct- 
ed as a tenant in respect of the premises in 
suit on the third, floor at a rental of Rs. 250]- 
per month with facilities of a lift, the charge 
for which initially was fixed at. Rs. 30/-. 
The charge was reduced to. Rs, 20/-- and 
then to Rs. -16/- per month. Undisputedly, 
the Hift charge has been realised under sepa- 
Tate receipt. This Hft-is ont of order since 
Angust, 1976. The value of the tenancy oF 
fhe advantages appended to the- tenancy 
diminished without the services or facilities 
of. the lift In the application under Sec- 
tion 17 (2) of the Act it wasi: pleaded. that. 
the plaintiff had intentionally and/or wilfully: 
neglected and/or refused to maintain ihe 


` essential Services of- lift. annexed to the: 


tenancy. . Thus he prayed abatement of rent. 
Now, the. question arises whether ihe tenant- 
opposite party (petifioner?) would .be dis- 
enfitled to abatement of rent only. because 
the charge for lift had been paid-separately. 


9. In view of the clear admission of the 
plaintiff treating the lift charge as part and 
included in rent we need not enter into the 
controversy. The learned Court below as 
well as the learned Advocates of the parties 
overlooked the statement in para 10 of the 
plaint, wheréin it is stated that the“ suit is 
valued at Rs. 3,192/-,' being one year’s rent 
at the-rate of. Rs, 266/- (Rs. 250. + Rs. 16) 
and tlie court-fee is paid accordingly. — 

_40.-. In this view of- the matter; the com- 
froversy becomes only. of academic interest.. 
In the case ef Usha Ranjan. Bhattacharjee 
v., Mahalaksmi Thacker, reported in (1975) 
79 Cal. WN 221, Manas Nath Roy,. J. had 
occasion to consider ..the implication and 
meaning of rent, According -to. his; Lord- 
ship, in its wider sense “rent” means. any 
payment mage for the use of-land or build- 
ing and this inclndes- the payment.. by a 
licensee in respect ofthe. use and occupation 
of any. land or building. -In the narrower, 
sense “rent” means payment made by tenant 
to landlord for property, demised .to him. 
Itis also. observed that rent is the whole 
amount agreed to be paid by a tenant to 
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his landlord in respect. of his enjoyment of 
what is let out to whether described as‘rent 
or not, Even additional -payments“.made 
for: such thing as- fitments ` and -paşinents-in 
respect of rates ` where’ ‘the - Iandlord..” has 
rated or agreed:to be paid by the ‘tenant as 
condition for: his tenancy ‘will >be rent 
Under the English Acts “rent” also includes 
additional: ' payments- for: : amenities. ‘Gis 


espectfull : 

I would hold that rent -inchides also any 
extra amount agreed to ‘be paid for’ the’ oc- 
cupation and :enjoyment of the tenancy. ` 

1L ‘Next branch of Mr. Banerjee’s argu- 
ment js that: ‘the -petitioner cannot claim 
abatement in view of the fact that he had 
already obtained an order under S. 34 (1) 
of the Act. In support’ ‘of such contention 
reliance’ is placed’ on the decision of Allaha- 
bad High Court in the case of Mani Kant 
Tiwari v. Babu Ram Dixit, reported in' AIR 
1978 All 144. It'is held therein that a 
fenant who has a grievance on account of 
the denial of-an amenity to which he claims 
to be entitled could or can seek recourse 
under the provisions of S. 7-D of U.P. 
(Temporary) Control of ‘Rent and Eviction 
Act (3 of 1947). When that is so, there 
can be no suspension or abatement of rent 
itself payable by the tenant to the. landlord. 
` 12. Mr. Banerjee also refers to the deci- 
sion of-a Division Bench of this Court in 
the case of National Model Industries Ltd. 
v. Birendra: Nath Mitra, reported in -60 Cal 
WN 547:(AIR 1957 Cal 232). It is held 
therein that a tenant is not entitled to sus- 
pension or abatement-of rent. on account of 
the lIandlord’s failure to carry: out the. re- 
pairs. The liability- to pay rent continues 
even though: repairs under S. 38 (3) of the 
West Bengal Premises Rent . Control - Act, 
1950 have not been carried out. . . 

13. In surendra v. Stephen Court Ltd, 
reported in AIR 1966 SC 1361, the Supreme 
Court holds that while the doctrine of sus- 
pension of rent will be applicable in India, 
it will not be ‘applicable to all cases as an 
inflexible rule. It will be inequitable that a 
tenant should not-pay any rent .when he 
enjoys a substantial -portion of the demised 
Property without much inconvenience. At 
the same time it will be unfair, if a tenant 
ig asked to pay compensation for the use of 
the property when he is not given. posses- 
sion of a substantial portion of such pro- 
perty. It is further observed that it will 
‘depend on the circumstances of each case 
whether a tenant. would be entitled to sus- 
pend payment of the rent op whether. he 
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should beheld liable to pay: Proportional 
part of rent... 2 be 

14, Tn :the case of P. K. ‘Roy v. Bimala 
Mukherjee, reported -in (1976): 80 - Cal WN 
939, S. K- Datta, J.: heki ‘that: the - plea of 
abatement of rent on the ground of deli- 
berate total. stoppage'of water supply to the 
demised ‘premises willbe available to the 
tenant in an application for the determina- 
tion ofthe quantum ' of rent payable-:under. 
Section 1T 2y ot oo Wort See 
Tenancy ‘Act, 1956. © œ. 

15. For the ‘aforesaid Tessons, the Rule 
succeeds and is made absolute. ‘The impugn- 
ed order is set aside. The learned Munsi 
is ‘directed’ to determine the amount of rent 
payable by the tenant-petitioner on his ‘ap- 
plication under S. 17 (2) of the Act. 5 


16 Each. party to pay and bear its own 
costa. - pe ae 
. fo “Rule made absolute. 
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-ANIL K. SEN AND B. C. 
i CHAKRABARTI, JJ. 
Bharat Bhusan Ray, Petitioner v. Nirmal 
Kanti . Chakrabarti and others, Respondents. 
C. R. No. 3673 of 1973, D/- 12-8-1981. ` 
-Civil P. C. (1908), S. 11 — West Bengal 
Tawa Rete An C0 Of AO, S E = 


not be raised in proceedings under S. 8 (1). 
(West Bengal Non-Agricuitural Tenancy Act 
(28 of 1949), S. 24). i 

Where the estoppel as to ‘Courts jurisdic- 
tion is one by record or judgment the `re- 
Presentation or conduct of. the party being 
the foundation of the judgment becomes 
a part of it and such a judgment be 
ing final. and binding between the parties, 
the ‘party whose representation or conduct 
fed to. that -judgment is precluded from 
pleading anything contrary to his represen- 
tation or conduct not so much because of 
his earlier representation or conduct as be- 
cause of the judgment which precludes the 
Court from adjudicating any issue to be 
raised by such contrary pleadings. 1926 
AC 155; AIR 1977 Cal 161, Disting; AIR 
1924: Cal 600, Referred. . (Para 7) 


` Hence; “where in proceedings ander Sec- 


tion 24 of West ‘Bengal Non-Agricultural 
'HEX/HX/D754/81/SMA 
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Tenancy Act the jurisdiction of the Court 
was dependent on an issue of fact’ as to 
whether the land in respect of which pre- 
emption was. claimed appertained to a non- 
agricultural tenancy or not and the parties 
were at variance between them when one of 
them claimed it be non-agricultural. while 
the other claimed it to be raiyati or agricul- 
tural and an issue in that regard was raised 
and the Court had held that the tenancy be- 
ing raiyati or agricultural no claim of. pre- 
emption under Section 24 of W. B. -Non- 
-Agricultural Tenancy Act would be main- 
_tainable. ~The finding on that issue’ was 
binding between the parties in proceedings 
under S. 8 (1) of W. B. Land Reforms Act. 
Where a Court would have jurisdiction over 
the subject matter if certain facts existed, a 
decision rendered on the existence or non- 
existence of those facts by a Court in a 
case between the parties would be binding 
on them. It would be so binding on the 
principles of res judicata. AIR 1953 SC 
65, AIR 1947 Cal 410, AIR 1960 Cal 724, 
Ref. ; ` . (Para 8) 
Further, when the point that though the 
pre-empted land appertained to a raiyati 
holding it ceased to be agricultural by user 
and as such became non-agricultural, was 
not raised in proceedings under Sec. 24 of 
W. B. Non-Agricultural Tenancy Act, 
though it was required to be raised it must 
be deemed to have been concluded against 
the pre-emptee on the principles of construc- 
tive res judicata. If the Court deciding the 
character of tenancy failed to consider the 
point even if it was error on the part of 
the Court, the erroneous decision was as 
much binding between the parties as is a 
correct one. (Para 10) 
Case Referred: Chronological Paras 
AIR 1977 Cal 161: (1977) 1 Cal LJ 125 
. 1, 5, 6, 7, 9 
(1974) Misc. Case No. 49 of 1974 (Cal) 
AIR 1960 Cal 724: ILR (1961) 1 Cal 295 
AIR 1953 SC 65 
AIR 1947 Cal 410: 51 Cal WN 644 
AIR 1938 Cal 246:42 Cal WN 793 
1926 AC 155:95 LJ PC 79:134 LẸ 354, 
Hoystead v. Taxation Comme. 7 
AIR 1924 Cal 600 7 
S. P. Mitter with S. P. Roy Chowdhury, 
‘for Petitioner; Abish Chandra Bhattacharyya 
with Sudhir Kr. Bhattacharya, for Respon- 
dents. ae : . 
ANIL K. SEN, J.:— This Rule arising 
out of a proceeding for pre-emption ‘ undes 
Section’8 (1) of the West Bengal Land Re- 
forms Act, has been referred to the Division 
Bench by a learned single Judge of this 
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Court in-view of a new point raised ‘at the 
hearing of the Rule relying upon a Bench 
decision of this Court in ‘the case of Ruk- 
mini Debi v, Sm. Mihirbala Sarkar, 1977 
(1) Cal LJ 125: (AIR 1977 Cal 161). The 
two Courts below having allowed the appli- 
cation for pre-emption concurrently the. 
Pre-emptee is the petitioner before us, X 
2. The opposite party Nirmal Kanti ` 
Chakraborty, claiming himself to. be a co- 
sharer by purchase of a holding comprised 
of 17 decimals of land in Plot No. 238/487 
of Khatian No. 419 of Mouza Baruihuda, 
P. S. Krishnagar, filed an. application for 
pre-emption under S. 8 (1) of the Land Re- 
forms Act for pre-empting a sale of .84 deci- 
mal of. the aforesaid plot by his co-sharer, 
the opposite party No, 2 to the petitioner 
Bharat Bhusan Roy on Feb., 13, 1974. He | 
claimed pre-emption on two-fold grounds of 
he being a co-sharer raiyat and also on the 
ground that he possesses land adjoining the 
land sold to the pre-emptee Bharat Bhusan 
Roy. In filing the aforesaid application for 
pre-emption the pre-emptor pleaded that he 
had not been served with a notice under 
Section 5 (5) of the said Act as a co-sharer 
but even then having come to know of the 
same he is filing the application for pre- 
emption. p 


3. It is not disputed that prior to filing 
of the aforesaid application under S. 8 (1) 
of the Land Reforms Act, the pre-emptor 
had earlier initiated a proceeding under 
Section 24 of the West Bengal Non-Agricul- 
tural Tenancy Act for pre-empting the very 
same sale which was registered as Misc. 
Case No. 49 of 1974. That application, 
however, failed: on contest by the present 
petitioner when the Court in upholding the 
objection then raised by the present peti- 
tioner found that the land sold constitutes a 
part of a raiyati holding and, as such, the 
claim for pre-emption can be entertained 
not under Sec. 24 of the West Bengal Non- 
Agricultural Tenancy Act but under S. 8 (1) 
of the West Bengal Land Reforms Act. 


4 In contesting the present application 
for pre-emption under S. 8 (1) of the West 
Bengal Land Reforms Act, the petitiones 
raised three-fold defences, namely, (i) that 
the application is barred by limitation, 
(ii) that the pre-emptor ceased to be a co 
sharer when the land sold to him was split 
up from the original Jama and (iii) that the 
pre-emptor is not entitled to claim pre 
emption because on the pre-emption -being 
granted, the pre-emptor’s land holding would 
exceed the ceiling ibed under S. 14-M 
of the West’ Beñgal - Lanë -` Reforms Act . 
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All these objections were concurrently over- 
ruled by the two Courts below when the 
application for pre-emption was allowed 
and the concurrent findings of the , two 
Courts below in that regard have not been 
challenged before us in this revisional appli- 
cation. . À 4 


_ 5. Before us, a new point has been 
sought to be raised by Mr. Mitter appearing 
on behalf of the pre-emptee petitioner. . He 
has contended that since the disputed plot 
was being used for- non-agricultural pur- 
poses, for a long time, notwithstanding the 
fact that it once constituted ee Bee 

iyati holding at the time of initi ie 
Se ie e maid that on ths: Cats al 
the sale it continued to remain so and as 
such an application under S. 8 (1) of the 
West Bengal Land Reforms Act, could be 
entertained. Or in other words Mr. Mitter 
contended that whatever be the origin of 
the tenancy it ceased to remain a rayati 
holding but became non-agricultural by use. 
Necessarily Mr. Mitter suggested that the 
old rule that nature of the tenancy is 
governed by the purpose of settlement 
stands abrogated by the statutory provisions, 
of the twin enactments, viz., the West Ben- 
gal Estates Acquisition Act and the West 
Bengal Land Reforms Act. Being conscious 
of the contrary decision rendered in Misc. 
Case No. 49 of 1974 (under S, 24 of the 
West Bengal Non-Agricultural Tenancy Act) 
which may be pleaded as a ‘bar to the rais- 
ing of such an objection, Mr. Mitter has 
contended that notwithstanding the said 
decision, he is entitled to raise such an 
objection since it involves a question with 
feference to the jurisdiction of the Court to 
entertain 
made by the pre-emptor. According to 
him there can be no estoppel on an issue 
as to Courts jurisdiction and reliance is 
placed on a Bench decision of thig Court in 
the case of Rukmini Debi (AIR 1977 Cal 
161) (supra). Our learned brother P. K. 
Banerjee, J., before whom the Rule came 
up for hearing felt inclined to hold that 
since in the earlier proceeding for pre- 
emption it had been found as a fact that 
the disputed land is a part of the raiyati 
holding and such a finding is binding be- 
tween the parties it can no longer be open 
to the pre-emptee now to contend that the 
disputed land is non-agricultural and, as 
such, is not a part of the raiyati holding. 
So far as the Bench decision relied on by 
Mr. Mitter is concerned, our learned brother 
„fook the view that: the real issue involved is 
not one of estoppel touching the jurisdiction 
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an application for pre-emption ‘as- 


Cal. 349 


of the Court but is one of fact as to whe- 
ther -the land under pre-emption is raiyati 
or non-agricultural. -In that view, he could 
not persuade himself to agree with the view 
so expressed in that decision: and referred 
the matter to the Division Bench for con- 
sideration. This is how the matter has come 
up for hearing before us. : 


6 It should be pointed ont at the out 


-set that the plea now sought to be raised 


by Mr. Mitter on behalf of the pre-emptee 
was not raised in either of the two Couris 


‘below. Nonetheless it was contended by 


Mr. Mitter that when on the materials on 
record it can be well- established that the 
disputed plot was being -used for non-agri- 
cultural purposes and structures have been 
set up thereon, it ceased to be agricultural 
by the user and became non-agricultural 
land constituting a non-agricultural tenancy. 
Accordingly, it- has been contended by Mr. 
Mitter that the mere fact that the disputed 
plot once apperiainéd to raiyati holding 
does not mean that it- continues to remain 
so and that a prayer for pre-emption under’ 
Section 8 (1) of the West Bengal Land Re- 
forms Act could still be entertained. Rely- 
ing on the aforesaid decision in the case of: 
Rukmini Debi (AIR 1977 Cal 161) (supra) 
Mr. Mitter contended that it is still - open 
to the pre-emptee to adduce evidence ber. 
fore the Court for- determination of a. con- 
troversy involving the jurisdiction of -the 
Court. The point thus raised by Mr. Mitter 
has been strongly contested by Mr. Bhatta- 
charya appearing for the pre-emptor. - 


‘7. We have carefully considered the 
point thus raised by Mr. Mitter. So far as 
the observations made in the case of Ruk- 
mini Debi (supra) on which reliance was 
placed by Mr. Mitter are concerned, “it 
should be pointed out that those observa- 
tions are purely obiter because in that case 


‘the character of the tenancy as found in 


the earlier proceeding was upheld by the 
learned Judges though by going into the 
merits and the claim to the contrary was 
ultimately overruled. That apart, we agree 
with our learned brother P. K. Baherjee, J., 
that the learned Judges in the said case did 
not advert to the more important aspect 
which require consideration, namely, whe- 
ther the question regarding the character of 
the tenancy now sought to be raised is or 
is not concluded between the parties by the 
previous decision so that the previous deci- 
sion precludes the Court from re-adjudicat- 
ing the same question once more. In that 


case in making those ‘observations, the learn- 


ed Judges failed to take: note” of” ihe’, dif’ 
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ference: between estoppel By ‘record: and 
estappel by conductor representatiom Re- 
viewing certain decisions, cited, -the feared 
Judges: held that when the: jurisdiction of a 
Court. or a Tribunal ‘is made- deperident by 
the statute: on the: éxistence of’ certaiiz- stafe 
of facts: or position of law, any representa- 
tion by one party to the other about: the 
` existence. of such state of facts ar position 
in law by itself will. not. confer jurisdiction 
om. the. Court or. the: Tribunal and the- Court, 
or. the. Tribunal would: still. have to, , deter- 
mine whether on proof of. existence of such 
state of- facts or positiom in. law, it has the 
jurisdiction to: adjudicate. the. dispute. between 
the parties. In our view, there. cam be no dis- 
pute about the principle: so enunciated when 
the estoppel pleaded. is, merely by representa- 
tion: or, conduct of. the. party. which does not 
constitute the foundation of. a decision by a 
Court or' & tribunal or in other words, sa: long 
as the. estoppel..pleaded is one by :representa- 
tion. ar conduct and mot, by the: record. That 

principle, however, is. not. applicable where 





would only refer to the observations of Lord 
Shaw in the case of Hoysted v. The Commis: 
sioner of Taxation, 1926 AC’ 155 in Support 
of our view when he observed: “It ig settled 
first that the admission of a fact’ fundamental 
fo the’ decision arrived af cannot be witi- 
drawn and a fresh’ litigation started’ with a 
view of obtaining another judgment upon a 
different assumption of fact™. ‘hat was also 
ihe view of this Court in the case of Dwijen- 
dra v. Jogesh, AIR 1924 Cal 600: which. was 
Cited’ before the Tearned Judges. i 


8- There is ‘yet another aspect which needs 
to be considered. The pofnt involved in 
cases like the present one ‘is not relating to 
a question -of jurisdiction inthe abstract. 
Here, the jurisdiction of the Court was de- 
pendent on ‘an issue of fact as: to ‘whether the 
land’ iw respect of which pre-emption was 
claimed -appertained fo @ non-agricultural 
fenancy or not, The parties were at variance 
between them wher one of- them claimed it 
to be non-agricultural while. tie other, 
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namely, ‘the petitioner now before us claimed 
fo” be faiyati-or agricultural. An issue ‘in 
that regard was accordingly faised and the 
Court ‘on adjudication of that issue held that 
the’ tenaney being raiyati or agricultural-.no 
claim of -pre-emption ender Section 24 of the 
West Bengal Non-Agricultural Tenancy- Act 
was maintainable. The finding on that issus 
is "now binding ` between the parties.: It is 
flow’ well settled ‘that where a Court would 
have jurisdiction over the subject-matter ‘if 
certain: facts existed, &` decision rendered on 
the’ existence Or non-existence’ of those’ facts 
by a Court in a case between the parties 
would be binding on them. It would beso 
binding on the principles of res judicata. Re- 
ference may be made to the decision of the 
Supreme’ Court in the case of Mohanlal v. 
Benoy Krishna, AIR 1953 SC 65- (Para 19). 
Such ‘being the position and further there 
being no‘ dispute that a judgment by a Court 
in a proceeding for pre-emption “under à 
statutory provision like the-one under S. 24 
of the West Bengal Non-Agricuttural Tenancy 
Act does constitute res judicata in respect of 
findings on material issues raised in such pro- 
ceedings between the parties, we are unable to 
hold that it would still be open to the peti- 
tioner now before us to raise an objection as 
proposed by Mr. Mitter. (Reference may be 
made fo the decision of this Court in the 
case of Balai Chand Mondal v. Nibaran Ch. 
Das, 51 Cal WN 644 : (AIR 1947 Cal 410) 
and National Investment Co. v. Mohendra 
Nath Kundu, ILR (1961) 1 Cal 295: : (AIR 
1960 Cal 724) ): 

9. ‘We find ‘that unfortunately, the aiten- 
tion of the learned Tudges deciding the afore- 
said case ‘of Rukmini Debi (AIR 1977 Cal 
161) (Supra) was not drawn to an earlier 
Bench decision of this Court considering a 
point of similar nature. In that case, the 
character of the tenancy was gone into and 
decided in a proceeding under Section 26-J 
(as it then stood) of the Bengal Tenancy Act 
and it was held that such a question was not 
merely incidental or ancillary or subsidiary to 
the main question but -was a matter directly 
in.question between the parties. A question 
being raised as to ‘whether the finding of the 
Court as to the character of the ‘tenancy in 
such a proceeding would’ be conclusive be- 


‘tween the parties or not and it was held that 


it would be so and it was further held that 
on subsequent suit for a declaration to the 
contrary would be barred by principles of res 
judicata (See Krishna Chandra Mukherji v 
Manick Eal Mukherji, 42 a WN i 
(AIR 1938 Cal 246). i ae 
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' 10. Tt had further. been suggested by Ms- 
Mitter that in the earlier proceeding the Court 
never. considered., the. point that though the 
land may appertain to æ raiyati holding. still 
it ceased to. be agricultural. by user and, 28 
such, became non-agricultural and. what was 
held there was that the Large a. result 






the petitioner on the application of the prin- 
ciples of constructive res judicata. Secondly, 
in any event, in finally deciding the character 


‘31. In the  résult,. we agree. with our 
learned brother -P.. K. Banerjee, J_,:that the 
teal point at issue is not as to whether the 
pre-emptor ‘is estopped by his previous- re- 
presentation from raising such a plea as now 
sought to be raised on his behalf but that 
the issue sought to be raised on such aplea 
is concluded between the parties by. ‘the ear- 
lier decision which binds them. - Henee, -the 
only point raised- in support of this. Rule 
fails and is overruled. The Rule is discharged. 
There will be no order for ‘costs. 


B. C. CHAKRABARTI, J. :— 1 agree, 
j Rule inohuirges: 
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‘Amiya, Prosad, Petitioner v. Bejoy Krishna 
Chakraborty and others, Opposite Parties. `-` 
. C. R. No. 854 of 1980, Dj; 13-7-1981... 
Civil P. C. G of 1908), O. 39; R. 3, Proviso 
— Temporary injunction — Grant of,: witb- 
out notice to opposite party — “Reasons for 
Court’s opinion that delay would. defeat 


object of injunction. not given, — Order. 3 


illegal. bog Ried 2 3) 
GY/HY/D0a81/VVe Se case ee 


_ Amiya:Prosad y. Bejoy Kaishma `: -` 
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Cases ‘Referred: - Chronological | pane 
(1897) 1 Gal WN 429: E A S 2 


-z8 Das’ Se T for 
ciara : 


ORDER The plaintif fied a ae 
fion for temporary injunction restraining the 
defendant from offering the seva puja or 
doing any duty of the shbsbaits of Sri Sri 
Iswar Sefvhai Kalimatar Ashram. ‘On fhe 
plaintiffs prayer, the earned Monsif passed 
an interim order for temporary injunction re- 
straining the defendant No. i in that respect. 
It was stated dhat the matter was urgentand 
hence interim -order was passed. Against 
that order; by which the prayer for ad- 
interim injunction was allowed, an appeal was 
preferred... ‘The same was dismissed and hence 
this revisional application. 


ia Mr. Das Gupta has made a short sub- 
mission, Tt has , been contended fhat pre- 
viously the law was the same in this respect 
Þecause in urgent matters injunction ` sould 
not be issued in the defendant's absence 
without strong and grave reasons, The caso 
of R. H. Baddam v. Dhunput Singh in (1897) 
1 Cal WN 429 at p. 431 ‘has been cited to 
show that an injunction cannot be issued in 
the “defendant's Absence ` unless theré are 
strong grave reasons. This has since 
been clarified in Rule 3 of O. 39 of the Code 
of Civil Procedure. . A proviso has been add- 
ed that- Where it is proposed to grant an in- 
junction ‘wifhout “giving a notice of ‘the ` ap- 
plication to the “oppasite ’ ‘party, the Court 
shall record the reasons for its opinion that 
the object of granting the injunction would 
be defeated by delay., This mandatory provi- 
sion has not ‘been complied with. The, 
learned Munsif gave no reasons to bring this 
case within, the exception provided for in fhe 
aforesaid Rale 3 “of 0. 39, of the Code, 
Moreover, in the facts of ‘the case, there i l 
no reason to, hold thai, in view of the urgency 
of the matier. and specially when the objec 
of pranting ‘injunction would. be" defeated by, 
delay, the interim order’ of injunction was Te, 










order is’ illegal, it is not necessary to enter 
into the merits of the case, : 


2 “The Role is made, absolute and end thn 
pugned order set aside.” There will be no! 
order, as to costs. i 


ayes i Z Ordes accordingly. 
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Laxmi Narayan Saha, Petitioner v. Durga- 
pada Karmakar and others, Respondents. 


Civil Rule No. 97 of 1980, D/- 18-2-1981. 


' (A) W. B. Premises Tenancy - Act (12 of 
1956), Section 17 (2) — Application for de- 
termination of rent payable — Rent not time 
barred and admitted to be due from tenant 
not deposited along with application — Ap- 
plication is not maintainable. (@ara 4) 


(B) W. B. Premises Tenancy Act (12 of 
1956), S. 17 (2-A) — Application under Sec- 
tion 17 (2-A) cannot be dismissed merely on 
ground that application under Section 17 (2) 
was not maintainable — Section 17 (2-A) 
overrides provisions of S. 17 (1) and (2). 


Irrespective of the provisions of sub-sec- 
tions (1) and (2) of Section 17, a defendant 
tenant may apply either for extension of the 
time specified in sub-section (1) or sub-sec- 
tion (2) of Section 17 for deposit or payment 
of the- amount referred to therein or pray 
for instalments of the total sums required to 
be deposited or paid under sub-section (1) of 
Section 17. Section 17 (2-B) only prescribes 
the time limit for making applications under 
Clauses (a) and (b) of Section 17 (2-A) of 
the Act. Thus, Section 17 (2-A) overrides 
the provisions of sub-sections (1) and (2) re- 
lating to: the time specified for making de- 
posits or payments. When an application 
under Section 17 (2) is not entertained on the 


ground that the defendant tenant did not de- . 


posit the amount admitted by him to be due, 
his other prayer under Section 17 (2-A) (b) 
of the Act cannot be automatically dismissed. 
In the event such a prayer under Sec. 17 
(2-A) (b) has been made within the time as 
specified in Section 17 (2-B), the Court is 
under a statutory duty to consider the cir- 
cumstances of the tenant and also that of 
the landlord and the total sum inclusive of 
interest required to be deposited or paid 
under sub-section (1) on account of default 
in payment of rent and to permit the tenant 
to pay or deposit the total sum due by such 
dates ag the Court may fix. When the trial 
Court permits the tenant to pay by instal- 
ments, under the proviso to Clause (b) of 
Section 17 (2-A) it is required to make the 
` calculations of the amount payable up to the 
month previous to that in which the order 


under S. 17 (2-A) is made. Therefore, uniil . 


the Court under Section 17 (2-A) (b) cal- 
culates the total amount to be deposited, there 
could be no question of the tenant depositing 
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or paying the arrear of rents admitted by him 
ba be due. : (Para 5) 

(C) W. B. Premises Tenancy Act (12 of 
1956), Section 17 (1) and (2) — Tenant is 
liable to pay or deposit only rent legally re- 
coverable from him and is not Hable to pay 
or deposit time-barred rent. 

Both under sub-sections (1) and (2) of sec 
tion 17 a tenant is under a statutory obliga- 
tion to pay or deposit only such sums which 
are legally recoverable as rent. He is 
liable to pay or deposit rent which is time- 
barred. This is so because sub-sections (1), 
(2) and (2-A) of Section 17 do not provide 
any equitable relief to the tenant in the 
matter of.eviction. The said sub-sections 
have imposed a statutory obligation upon a 
tenant to deposit or pay arrear and current 
rent during the pendency of the ejectment 
suit in the trial Court otherwise his defence 
against delivery of possession is liable to be . 
struck out, The said provisions ~also enable 
the landlord to receive rent from a tenant 
without waiving his right to proceed with 
the ejectment suit against such tenant. Fur- 
ther, the said sub-sections (1) and (2) do not 
confer benefit of protection against eviction 
except in cage of ejectment under S. 13 (1) (i) 
of 1956 Act. Therefore, since sub-sections (1), 
(2) and (2-A) of Section 17 do not provide 
any equitable relief to the tenant, the tenant 
is not liable to deposit time-barred amounts 
of rent. He is liable to pay or deposit only 
arrears of rent which are legally recoverable . 
from him. (1961) 65 Cal WN 1093, AIR 
1964 Cal 105 (SB), AIR 1965 SC 1909, (1958) 
62 Cal WN 778, AIR .1960 Cal 378 and AIR 
1976 SC 1637, Rel. on; AIR 1980 Cal 114 
and AIR 1978 SC 287, Disting. (Para 19) 


Cases Referred: Chronological Paras 
AIR 1980 Cal 114 : (1980) 1 Cal LJ 80 


7,8 
AIR 1978 SC 287 : 1978 All LJ 7 7,9, 10 
AIR 1977 All 399 : 1977 All LJ 334 
10, 17 
AIR 1977 Cal 110 (FB), ae 12 
AIR 1976 SC 1637 o pA 
ILR (1976) 2 Cal 359 f 7 
AIR 1965 SC 1909 16 
AIR 1964 Cal 105.: 68 Cal WN 30 (SB) 15 
(1964) 68 Cal WN 184 l 12 
(1961) 65 Cal WN 1093 7, 9, 17, 18 
AIR 1960 Cal 378 : 63 Cal WN 976 16,17 
(1958) 62 Cal WN 778 16 
AIR 1933 PC 63 : 60 Ind App 13 : 1933 All 
` EJ 175 - 17 
Bhaskar Ghosh, for Petitioner; Syama 


Charan Mitter and Syama Prasanna OE: 


a Chowdhury, for Respondents, 


1981. 


has instituted a suit against the present peti- 


tioner in‘ the 2nd Court of the Munsif, Katwa ` 


for ejecting him from the suit premises, inter 
alia, on the allegation that the defendant- 
petitioner had committed default in payment 
of rents from Magh, 1375 B. S. to Shravan, 
1385 B. S. and, therefore, he was liable to 
be evicted under Section 13 (1) @ of the 
West Bengal Premises Tenancy Act, 1956. He 
lias also prayed for eviction of the defendant 
tenant on the ground that he reasonably re- 
quired the suit premises for his own use and 
occupation and also for building and re- 
building within the meaning of Clauses (f) 
and (ff) of Section 13 (1) of the said Act. 


2. After entering appearance in the said 
suit on December 19, 1978, the defendant 
tenant made a combined application under 
sub-setions (2) and (2-A) (b) of Section 17 
- of the West Bengal Premises Tenancy Act, 
1956. He, inter alia, alleged that a part of 
the arrears of rent had already become barred 
by limitation and that he was only liable to 
deposit or pay arrears of rent for a period 
of three years preceding the date of the in- 
stitution of the suit. He prayed that the said 
dispute about the total amount of arrears of 
rent may be determined by the Court. He 
also prayed that he may be allowed to pay 
by monthly instalments the amount which 
may be determined as due and payable by 
him. The plaintiff landlord opposed the said 
application of the defendant tenant under 
sub-sections (2) and (2A) of S. 17 of the 
West Bengal Premises Tenancy Act. The 
learned Munsif, 2nd Court, Katwa by his 
Order No. 26 dated 12th November, 1979 has 
rejected the aforesaid application of the de- 
fendant tenant under sub-sections (2) and 
(2-A) of Section 17 of the West Bengal Pre- 
mises Tenancy Act, 1956. 


3. The defendant tenant has obtained the 
present Rule under Section 115 of the Code 
of Civil Procedure against the said order of 
the trial Court dated 12th November, 1979. 
The learned Munsif had committed an error 
apparent on the face of the record by hold- 
ing that the defendant tenant’s application 
‘under Section 17 (2) and (2-A) of the West 
Bengal Premises Tenancy Act was not filed 
within the time specified in sub-section (1) of 
Section 17 of the said Act. Mr. Mitter, ap- 
pearing on behalf of the plaintiff opposite 
party, has fairly conceded that the defendant 
tenant had in fact made the aforesaid appli- 
cation within one month of the date of the 
service of summons upon him. The learned 
Munsif clearly committed an error apparent 
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on the face of the record by observing that 
the defendant tenant had filed the application 
in question-on 12th December, 1979 whereas 
the learned Munsif disposed of the said ap- 
plication on 12th November, 1979. In fact, 
the said application was filed on December 19, 
1978. I accordingly set aside the finding of 
the learned Munsif that the defendant tenant's 
aforesaid application under Section 17 (2) 
and (2-A) of the Act was barred by limita- 
tion. But the learned Munsif, however, was 
not in error when he held that as the defen- 
dant tenant did not deposit or pay the arrears 
of rent not barred by limitation and which 
were admittedly due, his prayer under S. 17 
(2) for determination of the dispute about the 
amount of arrears of rent was bound to be 
Tejected in limine. 

4. The defendant tenant had no doubt 
raised a dispute as to the amount of rent 
payable by contending that a portion of the 
arrears of rent due from him had become 
barred by limitation and therefore were ir- 
recoverable. The defendant tenant admitted 
that the plaintiff was his landlord and that 
he was a defaulter in payment of rents at 
the rate mentioned in the plaint. But within 
the time specified in sub-section (1) of Sec- 
tion 17, he did not deposit in Court the 
amount which was admitted by him to be 
due from him and was not barred by limita- 
tion together with his application under Sec- 
tion 17 (2) of the Act for determination of 
the rent payable. When he was disputing 
that as the rent barred by limitation was not 
payable by him, the defendant tenant was not 
required to deposit rent for the said disputed 
period pending the determination under Sec-| 
tion 17 (2) of the Act. But without depositing 
the amount admitted by him to be due and 
not time barred, his prayer for determination 
of the rent payable was not maintainable in 
law. 


5. The learned Munsif was patently 
wrong when he held. that as the defendant 
tenant’s prayer under Section 17 (2) could 
not be enteretained, his other prayer under 
Section 17 (2-A} (b) of the West Bengal Pre- 
mises Tenancy Act must also fail. As already 
observed, it is-now conceded by the plaintiff 
opposite party that the application of the de- 
fendant tenant under Section 17 (2) and (2-A) 


- was in fact filed within the time specified in 


sub-section (1) of Section 17 of the said Act. 
The sub-section (2-A) of Section 17 provides, 
inter alia, “notwithstanding anything contain- 


‘ed in sub-section (1) or sub-section (2) on 


the application of the tenant, the Court may 
by order’— (a) extend the time for deposit 
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or paymént of any amounts referred to in 
sub-section (1) or sub-section (2) of S, 17 and 
(b) permit the tenant to deposit or pay such 
amount in such instalments and by such dates 
as the Court may fix. In other wards, ir- 
respective of the provisions of sub-sections (1) 
and (2).of Section 17, a defendant tenant 


may apply either for extension of the time’ 


specified in sub-section (1) or sub-section (2) 
of Section 17 for deposit or payment of the 
amount referred fo therein or pray for in- 
stalments- of the total sums required to be 
deposited or paid under sub-section (1) of 
Section 17. The Section 17 (2-B) only pre- 
scribes the time limit for making applications 
under Clauses (a) and (b) of Section 17.(2-A) 
of the Act. Thus, sub-section (2-A) of Sec- 
tion 17 overrides the provisions in sub-sec- 
tions (1) and (2) relating to the time speci- 
fied for making deposits or payments When 
an application under. Section 17 (2) is not 
entertained on the ground that the defendant 
tenant did not deposit the amount admitted 
by him to be due, his other prayer under Sec- 
tion. 17 (2-A) (b) of the Act cannot be auto- 
matically dismissed. In the event such a 
prayer under Section 17 (2-A) (b) has been 
made within the time as specified in Sec. 17 
(2-B), the. Court is under a statutory duty to 
consider. the circumstances of the tenant and 
also that. of the landlord and the total sum 
inclusive. of interest required to be deposited 
or paid under sub-section (1) on account of 
default in payment of rent and to permit the 
tenant to pay or deposit the total sum due 
by such dates as the Court may fix. When 
|tbe trial Court permits the tenant to pay by 
instalments, under the proviso to Clause (b) 
of Section 17 (2-A) it is required to make 
the calculations of the amount payable up to 
the month previous to that in which the 
order under S. 17 (2-A) is made. Therefore, 
until the Court under Section 17 (2-A) (b) 
calculates the total amount to be deposited, 
there could be no question of the tenant de- 
positing or paying the arrear rents admitted 
by him to be due. 

6. In the above view, the trial Court acted 
illegally and with material irregularity in the 
exercise of its jurisdiction by rejecting in 
limine the defendant tenant’s prayer for 
„allowing him to pay or deposit by instalments 
the amount of arrear rents payable by him 
under Section 17 (1) of the Act. 


7. I have already mentioned that in his 
aforesaid application fhe defendant tenant 
had raised a plea that a part of the arrear 
rent had become barred by limitation and, 
therefore, he was not required to deposit oF 
pay the said time barred portion of the 
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arrear rent. The learned Munsif has neither 
decided whether or not at the date of the in- 
stitution of the suit any part of the arrear 
rent had become barred by limitation nor has 
made any calculations in terms of the pro- 
viso to Section 17 (2-A) (b) of the Act. Mr. 
Mitter, appearing on behalf of the plaintiff- 
opposite party has drawn my attention to fhe 
decision of Anil Kumar Sen and B. C. 
Chakravartil, JJ. in Central Coalfields Ltd. v. 
Rabindra Nath Dutta, (1980) 1 Cal LJ &: 
(AIR 1980 Cal 114). The said Division 
Bench, inter alia, held that the decision of © 
Bachawat and Chatterji, JJ. in Raghunath 
Singh v. Patel & Co., (1961) 65 Cal WN 1093, 
and also the Single Bench decision in N. N. 
Ghosh Chowdhury v. Tripti Rani Chakra- 
borty, ILR (1976) 2 Cal 359, by implication 
stand overruled by the decision of the Su- 
preme Court in case of Khadi Gram Udyog 
Trust v. Sri Ramchandraji Virajman Mandir, 
AIR 1978 SC 287. Their Lordships further 
held that sub-section (1) of Section 17 of the 
West Bengal Premises Tenancy Act quite 
clearly requires the tenant to deposit or pay 
the rent for the entire period for which he 
may have made default irrespective of whe- 
ther any part of it was irrecoverable being 
barred by law or not. 


8. in my view, the ratio of the decision 
in the Central Coalfields Lid’s case (supra), 
does not apply to the facts of the present 
case. In the instant case, I am required to 
consider the provisions of Clause (b) of sub- 
section (2-A) of Section 17 of the West Ben- 
gal Premises Tenancy Act. Although the 
Central Coalfields Ltd.’s case (supra), arose 
out of an application made under sub-ss. (2) 
and (2-A) of Section 17 of the West Bengal 
Premises Tenancy Act, the Division Bench 
did not discuss the provisions of sub-sec- 
tions (2) and (2-A) of Section 17 and did not 
expressly Jay down that in the event. ofa de- 
termination under Section 17 (2) the Court 
is bound to direct the tenant to deposit the 
time-barred arrear rents. The Division Bench 
also did not decide whether in making a 
calculation under proviso to Section 17 (2-A) 
(b), the Court ought to include those amounts 
which had become time barred at the date 
of the institution of the suit. Their Lord- 
ships in the Central Coalfields Ltd’s case 
(supra), confined their decision to the inter- 
pretation of Section 17 (1) of the West Ben- 
gal Premises Tenancy Act. But, in the pre- 
sent case, I have to ascertain the scope and 
effect of Section 17 (2-A) (b) proviso of the 
Act of 1956. i : 

9, The Supreme Court in the Khadi 
Gram Udyog Trust’s case (AIR 1978 SC 287) 
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(supra), had considered the provisions of 
Section 20 (4} of the U. P. Urban Buildings 
(Regulation of Letting, Rent and Eviction) 
Act, 1972. The Supreme Court in the said 
case had no occasion to interpret sub-ss. (1), 
(2) and (2-A) of Section 17 of the West Ben- 
gal Premises Tenancy Act, 1956. Naturally, 
the Supreme Court did not examine the cor- 
rectness of the earlier Division Bench deci- 
sion of this Court in Raghunath Singh’s case 
((1961) 65 Cal WN 1093) (supra). Therefore, 
unless by necessary implication the decision in 
Raghunath Singh’s case (supra), stands over- 
ruled, the said Division Bench decision in 
Raghunath Singh’s case (supra), still continues 
to be a binding precedent until it is over- 
ruled by a larger Bench of this Court or by 
any decision of the Supreme Court expressly 
or by necessary implication. 

10. In my view, the decision in the Khadi 
Gram Udyog Trust’s case (AIR 1978 SC 287) 
(supra) is distinguishable because the pro- 
nouncements in the said case were made in 
the context of Section 20 (4) of U. P. Urban 
Buildings etc. Act, 1972 which is not in pari 
materia with Section 17 (1) read with sub- 
tions (2) and (2-A) of Section 17 of the West 
Bengal Premises Tenancy Act, 1956. Kaila- 
sam, J. at page 288 of the reports has set 
out the substance of the different sub-sections 
of Section 20 of the U. P. Urban Buildings 
etc. Act. The sub-section (4) of Section 20 
of the U. P..Urban Buildings etc. Act, 1972 
provided : i 


“In any suit for eviction on the ground 
mentioned in Clause (a) of sub-section (2), 
if at the first hearing of the suit the tenant 
unconditionally pays or tenders to the land- 
lord or deposits in Court the entire amount 
of rent and damages for use and occupation 
of the building due from him (such damages 
for use and occupation being calculated at the 
same rate as rent) together with the interest 
thereon at the rate of nine per cent per 
annum and the Jandlord’s costs of the suit in 
respect thereof, after deducting therefrom any 
amount already deposited by the tenant 
under sub-section (1) of Section 30, the Court 
may, in lieu of passing a decree for eviction 
on that ground, pass an order relieving the 
tenant against ‘his liability for eviction on 
that ground.” 

The said Supreme Court appeal was prefer- 
ted against the judgment of Satish Chan- 
dra, J. of the Allahabad High Court report- 
ed in AIR 1977 Ail 399, where the full facts 
have been set out, The landlord had filed an 
ejectment suit under S. 20 (2) (a) of the U.P. 
Urban Buildings etc. Act, 1972 against the 
tenant, the Khadi Gram Udyog Trust in the 
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Court of the Small Causes on the ground of 
non-payment of rent in spite of service of a 
notice of demand. ‘The trial court decreed 
the suit for ejectment, inter alia, upon the 
finding that the tenant had defaulted in pay- 
ment of rent from January, 1963 to Decem- 
ber, 1970. A notice demanding payment of 
rent as well as to quit the accommodation 
was served upon the tenant but the tenant 
did not make any payment towards the arrear 
tent. During the pendency of the suit, the 
defendant-tenant had deposited rent from Ist 
May, 1973 to 28th February, 1975. Satish 
Chandra, J. dismissed the revision case pre- 
ferred by the tenant. The Supreme Court 
affirmed the said decision. In the Khadi 
Gram Udyog Trust’s case (supra), the ques- 
tion was whether the expression in S. 20 (4), 
“the entire amount of rent and damages..... 
due from him”, included arrears of rent, the 
recovery of which had become barred by 
time. The Supreme Coprt agreed with the 
view taken by the Allahabad High Court 
that the S, 20 (4) of U. P. Urban Buildings 
Ete. Act, 1972 provided the basis for pre- 
eviction or in other 
words, the said provision afforded relief 
against liability for eviction subject to the 
condition that the tenant paid “the entire” 
amount of rent due. Thus, it was held that 
S. 20 (4) of the said Act conferred an equi- 
table benefit on the tenant to avoid eviction 
decree by complying with the requirements of 
S. 20 (4) of the Act. In other words, in 
Khadi Gram Udyog Trust’s case (supra), the 
equitable principles of S, 114 of the Trans- 
fer of Property Act were applied in inter- 
preting S. 20 (4) of the U. P. Urban Buildings 
etc, Act, 1972. 


11. But the scheme of smub-sections (1), 
(2) and (2A) of S. 17 of the West Bengal 
Premises Tenancy Act is somewhat different. 
Unlike S. 14 of the West Bengal Premises 
Rent Control (Temporary Provisions) Act, 
1950, sub-sections (1), (2), (2A) and (3) of 
S. 17 of the West Bengal Premises Tenancy 
Act apply to all suits and proceedings insti- 


tuted by the landlord for eviction of his 


tenant on any of the grounds referred to in 
Section 13 of the 1956 Act. After institution 
of a suit or proceeding, a tenant who does 
not raise any dispute is required to make 
payment or deposit of arrear rent with inter- 
est as prescribed and also current rent so long 
as an ejectment suit remains pending in the 
trial Court. When a tenant raises a dispute 
regarding “amount of rent payable”, the trial 
Court under Section 17 (2) of the 1956 Act 
shall determine the same. A defendant 
tenant under Clause (a) of sub-section (2-A) 
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of S. 17 may pray for extension of time to 
deposit the amount specified in sub-sections (1) 
or (2} of S. 17. He may also under Cl. (b) 
of Section 17 (2-A) pray for granting instal- 
ments to pay the amounts specified in sub- 
section 17 {1) of the Act. The time limit for 
making the prayer for such extension or for 
granting instalments has been specified in 
Section 17 (2-B) of the Act. 


12. The effect of a failure on the part of 
a tenant to pay or deposit the amount as 
specified in the above sub-sections of Sec. 17 
as the case may be, has been provided in 
sub-section (3) of Section 17 of the West 
Bengal Premises Tenancy Act: the Court 
shall order his defence against delivery of 
possession to be struck off and shall proceed 
with the hearing of the suit. But it is now 
well-settled that even in case the defence of 
a defendant tenant is struck out, a decree 
for eviction does not automatically follow. 
The trial Court has no jurisdiction to pass 
a decree for ejectment against a tenant pro- 
tected under the West Bengal Premises 
Tenancy Act except on the landlord estab- 
lishing any one or moré of the grounds speci- 
fied in Section 13 (1) of the Act. In this con- 
nection, reference may be made to the recent 
Full Bench decision of this Court in Gurudas 
Biswas v. Charu Panna Seal, AIR 1977 Cal 
110 which approved the decision of P. N. 
Mookerjee and D. Basu, JJ. in Subodh Ch. 
Singha v. Santosh Kr. Srimani, (1964) 68 Cal 
WN 184-and held, inter alia, that whether an 
ejectment suit which is governed by the West 
Bengal Premises Tenancy Act is defended or 
not, the Court must be satisfied that it has 
‘been established on evidence that the grounds 
alleged in the plaint take away the tenant’s 
special protection conferred by Section 13 (1) 
of the Act. 

13. There is another aspect of the matter. 
Only in case of a suit for ejectment on the 
ground of default under Section 13 (1) (i), if 
a tenant makes the deposit or payment as 
Tequired by sub-sections (1), (2) or (2-A) of 
Section 17 he can get the benefit of protec- 
tion against eviction on the ground of default 
in payment of rent. Such right to obtain 
benefit of protection against eviction on the 
ground of default is subject to the proviso 
to Section 17 (4) of the Act. In case an 
ejectment suit is filed on any other ground 
referred to in Section 13 (1) of the Act by 
complying with the requirements of the afore- 
said sub-sections of Section 17, a tenant de- 
fendant does not become eligible for protec- 
tion against eviction but he is granted only 
the right to contest the ejectment suit in the 
trial Court. Even when a tenant defendant 
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has made deposits ‘or payments as réquired: 
by sub-sectiong (1), (2) and (2-A) as the ‘case 
may be of Section 17, a decree or order for 
delivery of possession of the suit premises’ to 
the landlord may be made on any of the 
grounds referred in Section 13 (1) except on 
the ground of default in payment of rent. 
Thus, the aforesaid sub-sections of Sec. 17 
do not provide a basis for preventing a 
tenant’s eviction except in an ejectment suit 
brought on the ground of default in payment 
of rent, Unlike sub-section (4) of Section 20 
of the U. P. Urban Buildings etc. Act, 1972, 
Section 17 (1), (2) and (2-A) provides ihe 
foundation for the landlord’s right to re- 
cover arrears and current rent during the 
pendency of the ejectment suit in the trial 
Court and for the discharge of the tenant’s 
liability to pay arrear and current rent.. 


14. I am not unmindful of the position 
that in relation to a suit for ejectment on the 
ground of default in payment of rent, Sec- 
tion 17 (4) provides a relief against the liabi- 
lity for eviction and the said provision has 


. some similarity with that of Section 20 (4) 


of the U. P. Urban Buildings etc. Act, 1972. 
But there are also material differences be- 
tween the two provisions. 


15. The view that sub-sections (1), (2) 
and (2-A) of Section 17 of the West Bengal 
Premises‘ Tenancy Act primarily provide 
modes for discharging a tenant’s liability for 
payment of arrear. and current rent during 
the pendency of an ejectment suit finds sup- 
port from the observations: of Bose, C. J. and 
D. N. Sinha, J. in Siddeshwar v. Prakash, 
(1964) 68 Cal WN 30: (AIR 1964 Cal -105) 
(SB). D. N. Sinha, J., at pages 54 and 56 (of 
Cal WN): (at pp. 117, 118, 119 | of 
AIR) summarised the legal position and 
observed that the receipt by the landlord of 


. all the amounts paid or deposited under Sec- 


tion 17 (1) would not amount to waiver oF 
makes 
such payment or deposit in terms of Sec- 
tion 17 he can never be said to be in default 
in payment of rents for the period for 
which such payments or deposits have been 
made irrespective of the results of such suit 
or proceeding. 

16. It may be also pointed out that 
there appears to be some difference of opin- 
ion in this Court regarding the character of 
payment or deposit under S; 17 (1) of the 
West Bengal Premises Tenancy Act, and the 
said question was left open by the Supreme 
Court in Kalu Ram v. Baidyanath, AIR 
1965 SC 1909.. But.it has been uniformly 
and. consistently held. that a : tenant under 
Section 17 (1) and (2) of the Act is required 
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to deposit only those amounts which are 
recoverable as rent. I may refer to. the 
‘decision of Banerjee, J. in Nasiban v. Parul 
Bala, (1958) 62 Cal WN 778, holding that 
the payment or deposit under S. 17 (1) of 
‘the Act would be in respect of all arrears 
of rent legally recoverable in payment of 
which the tenant may have made default. 
A Division Bench in Daya v. Chapala, (1959) 
63 Cal WN 976:(AIR 1960 Cal 378) simi- 
larly held that when the landlord transfers 
his interest, the tenant under Section 17 (1) 
is not required to deposit or pay the arrears 
which had become due to the ex-landlord 
even if the claim for the said unpaid amount 
had been assigned to the transferee landlord. 


17. Bachawat and Chatterjee, JJ. in 
Raghunath Singh’s case (1961-65 Cal WN 
1093) (supra), applied the principles as laid 
down in the decision in Daya v. Chapala 
(supra), and held that time-barred amounts 
of rent were not required to be paid or 
deposited under sub-sections (1) and (2) of 
Section 17 of the West Bengal Premises 
Tenancy Act. Their Lordships were fully 
cognizant of the fact that the expression 
“legally recoverable’ which appeared in 
Section, 14 (1) of 1950 Act had not been 
retained in sub-section (1) of S. 17 of 1956 
Act, But Their Lordships came to the con- 
clusion that the time-barred amounts were 
not liable to be deposited or paid under 
Section 17 (1) and (2) of the Act, The 
Division Bench in Raghunath Singh’s case 
(supra) considered the provisions of sub- 
section (2) of S. 17 which, inter alia, pro- 
vided “if there is any dispute as 
to the amount of rent payable by the 
tenant”, and therefore, with respect, it would 
not be fair to observe that the Division 
Bench had introduced on their own con- 
struction any restrictive clause. ‘The Court 
under sub-section (2) has been given a sta- 
tutory duty to determine disputes as to “the 


amount of rent payable”. The - Division 
Bench in Raghunath Singh’s case (supra), 
had referred to a large number of: auth- 


orities including the decision of the Judicial 


Committee in Hansraj Gupta v. Official ' 
Liquidator, Dehradun-Mussorie Electric 
Tramway Co., (1933) 60 Ind App 13: (AIR 
1933 PC 63). The Supreme Court also in 


New Delhi Municipal Committee v, Kalu 
‘Ram, AIR 1976 SC 1637, held that in Sec- 
tion 7 (1) of the Public Premises (Eviction 
of Unauthorised Occupants) Act the expres- 
sion “arrears of rent payable” means that 
what should be paid. If recovery of any 
amount is barred by limitation, the Estate 
Officer could not insist that such amount 
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In fact, Satish Chandra, J. 
. Gram 
Udyog Trusts case (AIR 1977 All 399) 
(supra), had distinguished the said two deci- 
sions on the ground that S. 20 (4) of . the 
U. P. Urban Buildings etc. Act, 1972 con- 
ferred upon the tenant a right to relief 
against . eviction on condition that the rent 
due must’ be paid. The Supreme Court had 
approved the said view that on equitable 
considerations a tenant under S. 20 (4) of 
the U. P, Act of 1972 was bound to deposit 
the entire rent due from him. My attention 
has been drawn to several decisions of 
other High Courts which have laid down that 
under other respective tenancy legislations 
considered therein the tenants were nol re- 
quired to deposit time-barred rents; I need 
not discuss these decisions because Bacha- 
wat, J. in Raghunath Singh’s case (supra) 
tightly observed : 


“But the question in each case is whether 
the particular statute requires the debtor to 
pay the time-barred debt.” 


18. I have already observed that Sec- 
tion 17 (1), (2) and (2A) does not provide 
any equitable relief. It is, also well settled 
so far as this Court is concerned that even 
in case of a suit for ejectment on the 
ground of default in. payment of rent, Sec- 
tion 114 of the Transfer of Property Act is 
not applicable because such a suit cannot 
be considered as one on the ground of for- 
feiture on account of non-payment of rent. 
Section 17 (1) imposes a statutory obliga- 
tion. When a tenant complies with the sub- 
sections (1), (2) or (2A) of Section 17 of the 


. 1956 Act, a tenant cannot be considered to 


be a defaulter within the meaning of ‘Sec- 
tion 13 (1} (i) and the Court has no juris- 
diction to pass a decree for ejectment on 
the ground of default in payment of rent 
except in a case covered by the proviso to 
sub-section (4) of Sec. 17 of the Act. ‘It 
may be pointed out that the Division Bench 
in Raghunath Singh’s case (1961-65 Cal 
WN 1093) (supra), had pointed out the dis- 
tinction between the provisions of S. 17 (1) 
and (2) of the West Bengal Premises Tenancy 
Act and those of S. 6 of the Calcutta Thika 
Tenancy Act (since repealed) which requir- 
ed the thika tenant to pay the arrear of 
rent due to the landlord as the condition 
precedent for stay of ejectment. Thus, the 
said Section 6 of the Calcutta Thika Tenancy 
Act provided an equitable relief and there- 
fore, the section contemplated the. deposit 
of all arrears including time-barred amounts 
of rent. . : 
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19. Thus, it has been the consistent view 
of this Court that sub-sections (1), (2) of 
{Section 17 have imposed a statutory obli- 
gation upon a tenant to deposit or pay 
arrear and current rent during the pendency 
of the ejectment suit in the trial Court 
otherwise his defence against delivery of 
possession is liable to be struck out.’ The 
said provisions also enable the landlord to 
Teceive rent from a tenant without waiving 
his right to proceed with the ejectment suit 
against such tenant. I have already observ- 
ed that the said sub-sections (1) and (2) do 
not confer benefit of protection against 
eviction except in case of ejectment under 
Section 13 (1) (i) of 1956 Act. So far as 
this High Court is concerned, it is now 
stare decisis that both under sub-sections (1) 
and (2) of Sec. 17 of the West Bengal Pre- 
mises Tenancy Act a tenant is under a sta- 
tutory obligation to pay or deposit only the 
sums which are legally recoverable as rent. 


20. Accordingly, the application under 
Section 17 (2A) (b) of the West Bengal Pre- 
mises Tenancy Act filed by the defendant- 
tenant ought to be heard on merits. Mr. 
Mitra, learned Advocate for the landlord- 
opposite party has submitted that the dispo- 
sal of the ejectment suit brought by his client 
on the grounds of reasonable requirement 
and defanlt has been already considerably 
delayed and therefore, instead of remitting 
the matter back this Court may finally dis- 
pose of the defendant-tenant’s application 
for the instalments. Questions regarding 


circumstances of the parties have not been . 


taised before me. I, accordingly, make this 
Rule absolute in part, set aside the order 
complained of. The  defendant-tenani’s 
prayer under S. 17 (2) of the West Bengal 
Premises Tenancy Act is rejected. I allow 
the defendant-tenant’s prayer under S. 17 
(2A) (b) of the Act in the following manner: 


21. Within one month from the date of 
fhe arrival of the record in the trial Court, 
the Court below will calculate the amount 
in terms of the proviso to S. 17 (2A) (b) 
and direct the defendant-tenant to pay or 
deposit by suitable instalments the said 
amount within six months from the said 
order of the trial Court. The trial Court 
will expeditiously dispose of the suit in ac- 
cordance with law.. 

22. There will be no order as to costs. 


23. Let a copy of this order and the re- 
cords be sent down as early as possible. 


Revision allowed, 
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MONOJ KUMAR MUKHERJEE, J. 
Parimal Pal Choudhury, Petitioner v. 
Kalidag Banerjee, Respondent, 
in Order No. 2968 of 1980, Dj- 


Civil P. C. (5 of 1908), O. 5, Rr. 17, 19, 


27-8- 


20-A (now omitted), Order 9, R. 13 — Ser- 


vice of summons found unsatisfactory — 
Court ordering service by post — Validity. 
AIR 1914 Mad 216, Not foll. 

The provision of O. 5, R. 19 presupposes 
return of the summons under R. 17 thereof. 
Rule 17 in its turn speaks of refusal to ac- 
cept service of summons by the defendant 


“or of the cases where the defendant cannot 


be found. It is only in those two circum- 
stances that the question of discretion of 
the Court to take recourse to any mode of 
service under O. 5, R, 19 comes in. 


Where the order shows that it was not a 


.case of non-service of summons or refusal 


on the part of the defendant to accept the 
summons, but unsatisfactory service of sum- 


mons. Rule 20-A is not applicable and the 


Court cannot order service by post. AIR 
1976 Cal 425 and S. A. No. 396 of 1977, 


D/- 29-2-1980 (Cal), Rel. on; AIR 1914 
Mad 216, Not foll. (Para 5) 
Cases Referred: Chronological Paras 


(1980) S. A. No, 396 of 1977, D/- 29-2-1980 


(Cal) : 3 
AIR 1976 Cal 425: (1976) 1 Cal LJ 210 3 
AIR 1914 Mad 216: 23 Ind Cas 14 4 


A. C. Bagchi, for Petitioner; Amal Kumar 
Ghoshal and Sitaram Bhattacharya, for Re- 
spondent, 

ORDER :— The opposite party instituted 
a suit in the 4th Court of the Munsif at 
Alipore for eviction of the petitioner and 
the said suit was registered as Title Suit 
No. .215 of 1976. On Sep. 13, 1976, the 
day fixed for appearance of the defendant 
in that suit, the learned Munsif passed the 
following order: 

“The plaintiff files hazira. It appears the 
summons returned after service but the ser- 


vice is not satisfactory. Plaintiff to take 
steps by 9-11-76.” 
2. On November 9, 1976 the plaintiff 


filed a petition praying for service of sum- 
mons upon the defendant by registered post 
with acknowledgement due and the said 
prayer was allowed. The registered cover 
containing the summons came back with 
fhe endorsement ‘refused’ and ag such, the 
learned Munsif by his Order No. 6, dated 
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January 10, 1977: fixed April 7; 1977 as the 
date for ex parte hearing of the suit as no 
appearance was made by the defendant on 
the said date. In terms of the said’ ordes 
the suit was taken up for ex parte hearing 
and decreed. Thereafter on Jan. 13, 1979 
the petitioner filed an application for setting 
aside the said decree under O. 9, R. 13 of 
the Code of Civil Procedure, hereinafter 
referred to as the Code, read with Sec. 151 
of the Code, In that application the peti- 
tioner contended, inter alia, that he was not 
served- with any summons of the suit, nor 
did he refuse to receive the summons when 
allegedly tendered by the peon and that he 
came to know of the institution of the said 
suit by the opposite party only on Jan. 6, 
1979 when a process server of the Court 
along with others went to deliver khas pos- 
session of the suit premises. The learned 
Munsif took the view that the refusal of 
summons amounted to service of proper 
summons and that the petitioner failed to 
make out sufficient ground to set aside the 


ex parte decree. Accordingly, he rejected 


the application filed by the petitioner under 
Order 9, Rule 13 of the Code. Against 
such rejection, the petitioner preferred an 
appeal which was dismissed by the learned 
Subordinate Judge, Sth Court, Alipore. 
Thereafter, the petitioner moved- this Court 
by filing this revisional application,: which 
has been heard as a contested one. 

3. Mr. Bagchi,: the learned Advocate ap- 
pearing for the petitioner, firstly contended 
that the learned Munsif erred in law in di- 
recting service of summons by registered 
post under O. 5, R. 20A of the Code as the 
pre-requisites for taking recourse to the said 
provision was not present. According to 
Mr. Bagchi, service of summons register- 
ed post under the ` above Rule could be 
ordered only in a case where the summons 
was returned unserved and not in a case, 
as in the present one, where the service of 
summons through process server was found 
by the Court to be unsatisfactory. In sup- 
port of his contention, Mr. Bagchi relied 
upon a judgment of this Court in the case 
of T. C. Banerjee v. B, V. S. Rao, reported. 
in (1976) 1 Cal LJ 210: (AIR 1976.Cal 425) 
and also upon an unreported judgment of 
this Court ‘in the case of Sambhu Nath De 
y. Kanailal Banerjee (S. A. 396 of 1977 
dated February 29, 1980). 


4. Mr. Ghoshal, the learned- Advocate 
appearing for the opposite party, on the 
other hand, relying upon the judgment of 
the Madras High Court in the case of 
Gontla Venkata Pitohayya v. Sowdagar 
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Mohammad Abdul Kareembeg Sahib report- 
ed in 23 Ind Cas 14: (AIR 1914 Mad 216), 
contended that in view of the provisions of 
Order 5,. Rule 19 of the Code, the Court 
may direct service in such manner as it may 
think fit if it was satisfied that the summons 
was returned under R. 17 of O. 5 of the 
Code. According to Mr. Ghoshal, the peti- 
tioner refused to accept the summons, and 
such refusal comes within the purview of 
O. 5, R. 17 entitling the Court to take re- 
course to O. 5, R, 19 and ensure service by 
registered post, 


5. I am, however, unable tio accept fhe 
contention of Mr. Ghoshal in view of the 
clear language of the provisions of Order 5 
and the decisions of our High Court refer- 
Ted to above. There is no dispute that the 
provision of O. 5, R. 19 presupposes return 
of the summons under Rule 17 thereof. 
Rule 17 in its turn speaks of refusal to ac- 
cept service of summons by the defendant 
or of cases where the defendant cannot be 
found. It is only in those two circumstances 
that the question of discretion of the Court 
to take recourse to any mode of service 
under O. 5, R. 19 comes in. In the instant 
case, the Order No. 3 dated Sep. 13, 1976, 
as quoted earlier, clearly shows that it was 
not a case of non-service of summons or 


‘refusal on the part of the defendant to ac- 


cept the summons, but, according to 
learned Munsif, unsatisfactory service of 
summons. In other words, it was nota 
case of refusal or non-service of summons 
in which case alone the provisions of O. 5, 
R. 20A would have been available to the 
learned Munsif. The identical view was. 
taken by this Court in the two cases refer- 
red to above. In the former, this Court ex- 
pressly stated that the return of the sum- 
mons unserved was condition precedent to 
enable the Court to cause service of sum- 
mons by registered post under R. 20A (1) 
and unless such was the case, the order for 
service by registered post was not in ac- 
cordance with law. In the latter judgment, 
quoted above, this Court approved of the 
earlier judgment and held that unless the 
summons came back unserved, there was no 
scope for application of R. 20A. 


6. For the foregoing discussions, I must, 
therefore, hold that there was no proper 
service of summons upon the defendant- 
petitioner in accordance with law. From 
the judgment of the Appellate Court I find 
that it also considered the question whether 
the petitioner had knowledge of the suit 
and answered. the said question against the 
petitioner. The moot question before the 


the 
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Court below was’ whether there was .a pro- 
per service of summons upon the petitioner, 
apd in that context, the knowledge of the 
suit was immaterial. The petitioner has a 
legal right to be served with a proper sum- 
mons, and it is immaterial in that context 
whether he had knowledge of the suit from 
other sources. So long there was no proper 
service of summons in accordance with law, 
he may legitimately refuse to enter appear- 
ance notwithstanding the fact that he might 
have knowledge from some other source 
about the suit. 


7. In view of the discussions, as above, 
J allow this application and set aside the 
impugned orders of the learned Courts be- 
low. The learned Munsif will now allow 
the application of the petitioner under O. 9, 
R. 13 and restore the suit in its original 
file and number for disposal in accordancé 
with law. 


There will be no order as to costs, 
Revision allowed. 
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Gopal Chandra Saha and others, Peti- 
tioners v. Amal Kumar Ghosh and others, 
Opposite Parties, ; 

_ Civil Order No. 3081 of 1981, D/- 24-4- 
1981. : 

(A) Civil P.-C. (5 of 1908), S. 115, O. 39, 
R. 1 — Revisional powers of High Court 
— Exercise of — Appellate Couri not 
exercising jurisdiction with material ir- 
regularity in vacating injunction — High 
Court will not interfere. 


‘Where the trial Court granted injunc- 
tion to occupants of building thwarting 
possession of it by auction purchaser 
thereof on meagre materials and the ap- 
pellate Court vacated it and as such it 
could not be said to have acted with mate- 
rial irregularity, the High Court will not 
interfere with appellate order. The High 
Court also would not do so because revi- 
sional application against appellate order 
would amount to abuse of process of 
Court. AIR 1973 SC 76 and AIR 1977 SC 
2421, Rel. on. (Para 9) 


(B) Constitution of India, Art. 133 (1) 
— Certificate of fitness for appeal to 
Supreme Court — Purely a question of 
facc and only hypothetical question of law 
‘raised by creating untrue and false facts 
to hang over properties in wrongful pos- 
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session ‘of ‘applicant for certificate — Cer- 
tificate refused, ` (Para 11) 
Cases Referred: Chronological Paras 
AIR 1977 SC 2421 : (1977) 4 SCC 467 9 
(1976) Appeal No. 310 of 1976, in E. S. 
No. 8 of 1974 (Cal), Ajita Debi v. Hose- 
nara Begum 6 
AIR 1975 SC 123 5 
(1975) 1 All ER 504 : (1975) 2 WLR 316: 
1975 AC 396, American Cyanamid Co. v. 
Ethicon . Ltd. 4, 
AIR 1973 SC 76 : 1973 Lab IC 407 2, 
AIR 1973 Bom 75 (FB) 
(1971) 75 Cal WN 173 
AIR 1970 SC 1 
(1970) 1 Mad LJ 11 
ATR 1968 SC 1336 
AIR 1968 Guj 193 
AIR 1967 SC 1390 5, 
AIR 1964 SC 497 : 1963 All LJ 1068 
AIR 1957 Pat 163 
AIR 1957 Pat 692 . 
(1955) F. M. A, No. 58 of 1955 (Cal) 
AIR 1952 SC 401 
AIR 1950 All 405 : 1950 All LJ 258 
AIR 1947 Cal 73 
AIR 1943 Cal 577 
AIR 1939 All 611 : 1939 All LJ 692 
AIR 1930 All 289 
AIR 1917 Cal 222 : 21 Cal WN 88 : 
AIR 1915 Bom 269: 17 Bom LR.1074 
AIR 1914 Cal 362 : 18 Cal WN 176 
(1893) ILR 20 Cal 708 (FB) . 


J. N. Roy, S. N. Tagore, S. K. Ghosal 

and S, Sinha, for Petitioners; S. B. 
Mukherjee and P. K. Das, for Opposite 
Parties. . 
- ORDER :— This is an application under 
Section 115 of the Code of Civil Procedure 
for setting aside an order dated 23rd of 
August, 1980 passed by the Additional 
District Judge, 12th Court, Alipur, in 
Miscellaneous Appeal No. 75 of 1979 al- 
lowing the said appeal by setting aside 
the temporary order of injunction passed 
by M. K. Sen Gupta, Munsif, Second 
Court, Alipur, in Title Suit No. 531 of 
1976. 

2. The scope of the application is 
very limited as has been laid down in the 
Supreme Court decision in Managing 
Director (MIG) Hindusthan Aeronautics 
Ltd. v. Ajit Prasad Tewari, AIR 1973 SC 
76 in the following terms (at p. 77): 

“In our opinion, the High Court had no 
jurisdiction to interfere with the order of 
the First Appellate Court. It is not the 
conclusion of the High Court ‘that the 
First Appellate Court had no jurisdiction 
to make the order that it made. The order 
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of the First Appellate Court may be right 
or wrong; may be in accordance with 
law or may not be in accordance with 
law; but one thing is clear that it had 
jurisdiction. to make the order, It is not 
the case that the First Appellate Court 
exercised its jurisdiction either illegally 
or with material irregularity. That being 
so, the High Court cannot have invoked 
its jurisdiction under Section 115 of the 
Code of Civil Procedure”. ` 
The said. decision was the summary of 
several Supreme Court decisions. There- 
fore, in the present application altogether 
it has been argued at length and in great 
detail on behalf of the petitioners for 
several days as if this Court is hearing 
the original suit filed by Gopal Chandra 
Saha and another- 

3. The subject matter of the suit 1s a 
plot of land being Premises No. 8/2 Palm 
Avenue, Calcutta, consisting of about 96 
cottahs- of land which admittedly be- 
longed to two Nawabs, Nawab Ali Halder. 
and: Nawab Ali: Asgar Khan, which pro- 
perty is subject to an equitable mortgage 
for the balance of purchase price, The 
Vendor .Mortgagor filed a mortgage suit 
and obtained a final mortgage decree for 
sale and on the 15th of March, 1962, the 
said property was sold in public auction 
in execution of the said final .mortgage 
decree for sale'on the 15th of March, 
1962, and Mr. Amal Kumar Ghosh and 
ors. the opposite party Nos. 1, 2 and 3, 
purchased the same and since then it ap- 
pears that they have been prevented from 
taking possession as the auction purchaser 
of the said land due to intervention of 
various persons who have taken all sorts 
of proceedings from time to ‘time before 
various Courts through various persons 
and this suit has been started as a last 
resort when everything failed and pos- 
session became imminent after dispossess- 
ing the persons in unlawful occupation. In 
this proceeding under Section 115 of the 
Code of Civil Procedure I need not go 
into the disputed facts as argued by both 
sides in detail. It will be sufficient for me 
te see whether the judgment of the Ap- 
pellate Court suffers from any of the in- 
firmities as laid down in the said Supreme 
Court decision. s 

4. Mr. J. N. Roy, appearing with Mr. 
Soven Tagore, Mr. S. K. Ghosal and Mr. 
S. Sinha, for the petitioners, elaborately 
argued firstly on the scope of provisions 
of Section 65-A of the Transfer of Pro- 
perty Act, as to the right of the mortgagee 
to lease the mortgaged property after the 
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mortgage decree. Mr, Roy also cited as to 


‘the principle of granting interim injunc- 


tion which is summarised in Spry on Spe- 
cific Equitable Remedies at pages 418, 421, 
„and 422, Halsbury’s Laws of England, 
Volume 24, 4th Edition, paragraph 955, 
page 538 and American Cyanamid’s case 
in (1975) 1 All ER 504 at page 510 and 
the decision of this Court in Israil v. 
Samser Rohman 18 Cal WN 176: (AIR 
1914 Cal 362), the principle being whe- 
ther a bona fide fair and substantial case 
has been made out. 


5. Mr. Soven Tagore thereafter con- 
tinued and cited large number of deci- 
sions in Ram Dayal v, Asghar Khan, AIR 
1930 All 289, Ram Chander v. Maharaj 
Kunwar,’ AIR 1939 All 611 and then the 
Full Bench decision of the Bombay High 
Court in Anaji Thamaji Patil v. Ragho 
Bhivraj Patil, AIR 1973 Bom 75 and 
placed them in detail particularly para- 
graphs 21, 23, 24 and 25 on the principle 
of power of lease by the mortgagor after 
the mortgage decree. Mr. Tagore also 
referred to a decision in T. S. Doraj 
Swami Wadia v, T. N. Aujha, (1970) 1 
Mad LJ 11 and also a Supreme Court 
decision in Mangru Mahto v. Taraknathji 
Tarakeswar Math, AIR 1967 SC 1390 at 
p. 1395 anda decision of this Court in 
Muhammad Juman Mia v, Akali Mudiani 
AIR 1943 Cal 577 at page 584, which is a 
view against the Bombay Full Bench deci- 
sion in AIR 1973 Bom 75 as in the Calcutta 
Case it has been held that the mortgagee 
cannot lease out after the mortgage and 
in case where final mortgage decree for 
sale has been passed and in execution the 
property has been sold. Mr. Tagore sub- 
mitted that in AIR 1943 Cal 577 the deci- 
sion cannot be held to be correct in view 
of the Bombay Full Bench decision and 
that question has to be decided in the 
suit. He submitted that if it is held that 
the landlords, the original owners, the 
Nawabs and Mr, Sailaja Ranjan Chaki 
had not been made parties, that does not 
make the suit not maintainable as for 
mere non-joinder a suit cannot be dis- 
missed under the provisions of Order 1 
Rule 9 of the Code of Civil Procedure. 
He also cited decisions in S. S, Khanna 
v. F. J. Dillon, AIR 1964 SC 497 and 
‘Shankar Ramchandra v. Krishnaji Datta- 
traya, AIR 1970 SC 1, Para. 3 where the 
question of High Court’s revisional juris- 
diction under Section 115 of the Code of 
‘Civil Procedure has been laid down and 
in this case as he has submitted that the 
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learned District Judge has erred in law 
which appealson the face of his order in 
view of the factual finding of a prima facie 
case by the District Judge. He also cited 
several decisiens of various courts in 
Kailash Pat v. Goswami Brij Gopal, AIR 
1950 All 405 at p. 406, Dassain Nonia v. 
Ramdeo Prasad Patwa, AIR 1957 Pat 692, 
Ragho Singh v. State of Bihar, AIR 1957 
Patna 163 and Binad Lal Pakrashi . v. 
Kalu Pramanik (1893) ILR 20 Cal 708 
(FB) on the question of granting of ten- 
ancy by a co-owner as in this case ad- 
mittedly the alleged rent receipts and the 
letter of alleged tenancy are pur- 
ported to be granted to. the plaintiff by 
one of the co-owners, It is alleged that 
‘the tenancy granted is Thika Tenancy and 
he submitted that the onus should be on 
the respondents to prove otherwise under 
Section 109 of the Evidence Act, and he 
drew my attention to Sarkar on Evidence, 
12th Edition, page 110. He thereafter sub- 
mitted that thika tenancy is not an un- 
usual tenancy. Thereafter, he also sub- 
mitted that admittedly the petitioners are 
in possession and as it is elementary prin- 
ciple in jurisprudence that possession is 
nme points in law. The balance of con- 
venience and the prima facie case is en- 
tırely in favour of granting stay as has 
been done by the Munsif, Therefore, the 
Appellate Court is wrong on jurisdic- 
tional facts and Mr. Tagore thereafter sub- 
mitted that of the Supreme Court deci- 
sions on the question of High Court’s re- 
visional power some of them are on writ 
petitions and administrative orders. Those 
are The Managing Director (MIG) Hindu- 
sthan Aeronautics Ltd, v. Ajit Prasad 
Tewari, AIR 1973 SC 76, Ajantha Trans- 
ports (P) Ltd., Coimbatore v. T. V. K. 
Transports, Pulampatti, AIR 1975 SC 123, 
Keshavlal Jethalal Shah v. Mohanlal 
Bhagwandas, AIR 1968 SC 1336 and a 
decision in Bai Atarani v. Dipsingh, 17 
Bom LR 1074 : (AIR 1915 Bom 269) and 
submitted that this is a fit case where the 
Court should exercise itg revisional juris- 
diction and call’ for the records of the 
lower Court and hear the same in revi- 
sional jurisdiction. Mr. Tagore also sub- 
mitted that unless the application is 
granted and.a rule is issued, the peti- 
tioners will suffer irreparable loss as they 
will be deprived of tendering evidence in 
the case to show that they are thika ten- 
ants in respect of the premises at No. 8/2 
Palm Avenue Calcutta, under the Nawabs 


who are the original owners of the said 
premises and the mortgagors, He sub- 
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Mmitted that both documentary and oral 
evidence will be produced at the hearing 
of the suit to substantiate and establish 
the petitioners ‘rights which is protected 
under the Thika Tenancy Act. He strong- 
ly relied on the facts of their possession 
for such a long period and the prima facie 
evidence of the alleged rent receipts alleg- 
ed to be issued by one of the Nawabs and 
submitted that the learned Munsif was 
right in issuing the injunction andthe Ap- 
pellate Court was wrong both in law and 
in fact and committed material irregu- 
larity and the said order is illegal. There- 
fore, Mr, Tagore submitted that the rule 
should. be issued so that the records would 
be produced before this Court. 


6. Mr. S. B. Mukherjee, appearing 
with Mr. P, K. Das, for the opposite par- 
ties, submitted that the scope of the pre- 
sent application is very limited. He sub- 
mitted that the judgment of the Appel- 
late Court is well considered whereas the 
judgment of the Munsif has been pro- 
‘perly overruled. He referred to the affi- 
davit-in-opposition of Bimal Ghosh affirm- 
ed on the lith of September, 1980 at 
pages 43 and 44 where an agreement 
dated 15th of July, 1958 which -is an 
agreement for sale was entered into be- 
tween two Nawabs being Maulavi Haider 
Ali Khan and Maulavi Ali Asgar Khan 
as vendors and Satyenaranjan Sen as pur- 
chaser where in clause (1) it is stated that 
the vendors inherited the said property 
at No. 8/2 Palm Avenue Calcutta, formely 
known as 40, Old Ballygunge First Lane, 
more fully and particularly mentioned 
and described in the schedule to the said 
agreement had ‘the property by inherit- 
ance absolutely and fee simple in pos- 
session and subject to mortgage decree in 
Title Suit No, 284 of 1951 in the Court of 
Second Subordinate Judge, Alipur, and 
confirmed by the Hon’ble High Court at 
Calcutta in F. M. A. 58 of 1955 but other- 
wise free fram encumbrances at or for 
price of Rs. 1,35,000/-. It is further recited 
in clause (3) of the said agreement that 
the vendors simultaneously with the com- 
pletion of the conveyance put the pur- 
chaser in vacant possession of the’ . said 
property. Therefore, Mr. Mukherjee 
rightly submitted that on the 15th of 
July, 1958, being the date of the agree- 
ment for sale by the joint owners, the said 
two Nawabs, the said property was vacant 
and there could not be any tenant or 
thika tenant in the said premises granted 
by the Nawabs, He also referred to pp. 52 
and 55 of the said affidavit-in-opposition 


1981 . 


of Bimal Ghosh which is a copy of the 
affidavit of Abhay Pada Bagchi affirmed 
in June, 1977, in Appeal No. 310 of 1976 
in Extraordinary suit No. 8 of 1974 be- 
tween Ajita Debi v. Hosenara Begum. 
where in paragraph 4 the said Abhay 


Pada Bagchi who is the husband and con-. 


stituted attorney of Smt. Ajita Debi, the 
appellant, stated as follows: 

"I am in possession of the said entire 
property comprised of in holding being 
8/2 Palm Avenue, Calcutta in the manner 
as follows: 

1. Actual physical possession 8 ‘cottahs 
of land including the building standing 
thereon, 

2.75 Cottahs through tenants as fol- 
lows: 


(a) Gopal Chandra Saha ... 30 cottahs 
_ (b) R. S. Sharma A 4 cottahs 
(c) Atam Singh s 9 cotthas 
(d) Rabi Garaj -. 6 cottahs 
(e) Dhanbir Shaw . 1 cottah 
(£) Soffi Garaj .. 3 cottahs 
(g) Serbeshwar Pradhan 1 cottah 
(h) Bhagwan Shaw 14 cottahs 
(i) Abdul Sattar 7 cotthas 
Out of the aforesaid: first fva tenante 


have filed a suit in Alipur Court, claim- 
ing to be the owner of their respective 
holding as aforesaid by adverse possession 
and they ‘also obtained an injunction res- 
training the respondents Nos, 7, 8 and 9 
from executing the decree by means of 
police help or otherwise. 


7. Mr, Mukherjee rightly submitted 
that from the said statement of Abhoy 
Pada Bagehi who at that time claimed 
to be in possession of the entire premises 
No. 8/2 Palm Avenue, Calcutta, in the 
manner aforesaid and also stated that the 
present applicant, Gopal Chandra Saha, 
along with one R. S. Sharma filed a suit 
in the Alipur Court claiming their res- 
pective holdings by adverse possession 
and obtained. an injunction by filing a 
suit in the Alipur Court preventing the 
purchaser in the auction purchase in 
execution of the mortgage decree from 
obtaining possession by police help. 
Therefore, those are prima facie con- 
tradictory statements as Smt, Ajita Debi 
is claiming possession and alleging that 
one of the present applicants, Gopal 
Chandra Saha, was her tenant in Sa 
of 30 cottahs where the appellant has 
filed a suit claiming ab owner of the said 
portion of the premises by title by ad- 
verse possession and obtained injunction 
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to prevent the auction purchaser to get 
possession through police help which was 
granted to them, Mr. Mukherjee sub- 
mitted that the alleged rent receipts 
which are annexed at the time of the in- 
terlecutory application in the suit filed in 
the lower court the same appear to be 
signed by one of the Nawabs but not as 
constituted attorney on behalf of the 
heirs of the other Nawab. Mr. Mukherjee 
thereafter referred to the. principle of 
granting injunction in an interlocutory 
application and cited the well-known de- 
cision of the Division Bench of this Court 
in Richard B. T. H. Chow v. James Chow 
Wakin, (1971) 75 Cal WN 173 paragraph 11 
at page 178 andalso Halbury’s Laws of 
England, 4th Edition, Volume 24 page 538 
Article 935 where the principle has been 
summarised and it appears that when. 
serious question is to be tried injunction 
may be issued and reference to the 
American Cynamids’ case in (1975) 1 All 
ER 504 at page 510 (C) where the prin- 
ciple is laid down, He also referred to 
Spry on Equitable Remedies at pages 421- 
422. Mr. Mukherjee also submitted that 
the Court is to assist the purchaser in a 
Court sale but has been held at bay by 
various contrivances by illegal and un- 
authorised occupiers at different stages 
from the very beginning. The balance of 
convenience is entirely in favour of not 
granting any injunction in this case. 
Higher right of the auction purchaser is 
beyond doubt and high degree of probabi- 
lity is in favour of the auction purchaser, 
the opposite party. The applicants are 
veteran litigants and it would be great 
hardship on the opposite parties if any 
order is made in this application. This is 
a revision application under S, 115 of the 
Code of Civil Procedure which has got a 
limited scope. He submitted that one 
owner of the property is alleged to have 
granted an agreement and the alleged 
rent receipts and he has not acted on 
behalf of. the other. Further, Mr. 
Mukherjee submitted that tenancy, if any, 
in favour of the applicants was not in the 
ordinary course of management. He refer- 
red to the letter dated 30th of Septem- 
ber, 1957, which is at page 32 of the peti- 
tion being the alleged letter of tenancy. 
Thereafter, Mr. Mukherjee cited several 
decisions under S. 65-A of the Transfer 
of Property Act. Those are in Mangru 
Mahto v.. Taraknathjj Tarkeshwar Math 
AIR 1967 SC 1390 paras. 7 and 10 at 
Pp. 1394, Madan Mohan Singh v. Raj 
Kishori Kumari, 21 Cal WN 88 at p. 92: 
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(AIR 1917 Cal 222), Gobinda Chandra Saha 
v. Sasadhar Mandal, AIR 1947 Cal 73, 
‘Kamakshya Narayan Singh v, Ghokan 
Ram, AIR 1952 SC 401 paras. 7, 8, 12 and 
13 and.in the last decision it has been 
held that when there is no defence, order 
to uphold any lease by a mortgagor, 
it is the lessee who wanted to 
resist the claim of the mortgagee to es- 
tablish that the lease in his favour was 
granted on the usual terms in the ordi- 
nary course of management and if he 
establishes such a plea, that is a complete 
answer to the claim of the mortgagee. 
But if the lessee fails to establish this 
position he has no defence to an action 
at the instance of the mortgagee that the 
lease is not binding upon him. 

8. Mr. Mukherjee thereafter referred 
tc the decisions in Maganlal Jagjiwandas, 
v. Lakhiram Haridasmal, AIR 1968 Guj 
193 at p, 194 paras. 2-5 and Muhammad 
Juman Mia v. Akali Mudiani, AIR 1943 
Cal 577 at p. 584 where the principle of 
granting lease by the mortgagor under 
Section 65-A of the Transfer of Pro- 
perty Act, has been laid down. Mr. 
Mukherjee also submitted that the land- 
lord and the said Sailaja Ranjan Chaki 
are not made parties to the petition and 
that is very significant. Mr. Mukherjee 
submitted that in the revisional jurisdic- 
tion this court cannot go into the ques- 
tion of Section 65-A of the Transfer of 
Property Act or Section 52 of the Trans- 
fer of Property Act in detail, He sub- 
mitted that in the Additional District 
Judge’s judgment there is no error in law 
or miscarriage of justice. He further sub- 
mitted that the cases cited by the peti- 
tioner have no application in the facts 
of this case. 

9. After careful consideration of the 
respective submissions and considering 
the materials placed before me at this 
stage and after going through the judg- 
ments of the Munsif and the Additional 
District Judge Alipur, I am of the view 
that this is not a fit case where this court 
should exercise its revisional jurisdiction 
under Section 115 of the Code of Civil 
Procedure. There is no illegal exercise of 
jurisdiction by the Appellate Court. I do 
not find that the said jurisdiction was 
exercised with material irregularity 
whereas it appears to me that the learn- 
ed Munsif should not have granted the 
injunction on such meagre materials. This 
is not a case where this Court should 
exercise its jurisdiction under Section 115 
of the Code of Civil Procedure. From the 
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materials disclosed before me the: present 
application appears to me toi be a clear 
abuse of the process of the Court and it 
bears strange similarities with the case 
which went up to Supreme Court where 
also a veteran litigant in an ejectment 
suit tried to prevent possession by all 
sorts of vexatious judicial proceedings 
and in that context the observation of 
Krishna Iyer, J. is very illuminative and 
instructive which laid down a guideline 
for judges and warning for the litigants. 
The said decision is T. Arivandandam v. 
T. V. Satyapal, (1977) 4 SCC 467: AIR 1977 
SC 2421) where Krishna Iyer, J.: observ- 
ed in para, 5 at p. 470- (of SCC): (at 
p. 2423 of AIR) as follows: 


We have not the slightest hesitation 
in condemning the petitioner for the gross 
abuse of the process of the Court re- 
peatedly and unrepetently resorted to. 
From the statement of the facts found in 
the judgment of the High Court it is 
perfectly plain that the suit now pending 
before the First Munsif’s Court, Bangalore, 
is a flagrant misuse of the mercies 
of the law in receiving plaints. 
The learned Munsif must remember that 
if on a meaningful, not formal, reading of 
the plaint it is manifestly vexatious and 
meritless, in the sense of not disclosing a 
ciear right to sue he should exercise his 
power under Order VII, Rule 11, C. P. C. 
taking care to see that the ground men- 
tioned therein is fulfilled, And, if clever 


drafting has created the illusion of a 


cause of action, nip it in the bud at the 
first hearing by examining the party 
searchingly under Order X, C. P. C, An 
activist Judge is the answer to irrespon- 
sible law suits. The trial Courts would 
insist imperatively on examining the 
party at the first hearing so that bogus 
litigation can be shot down at the ear- 
liest stage. The Penal Code is also 
resourceful enough to meet such men 
(Ch. XI) and must be triggered against 
them. In this case, the learned Judge to 
his cost realised what George Bernard 
Shaw remarked on the assassination of 
Mahatma Gandhi. 
‘It is dangerous to be too good’” 

Then again in para. 7 Krishna Iyer, J: 
observed at pp. 470-471 (of SCC): (at 
p. 2423 of AIR) as follows: 


“We regret the infliction of the ordeal 
upon the learned Judge of the High Court 
by a callous party. We more than regret 
the circumstance that the party con- 
cerned has been able to prevail upon one 
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lawyer or the other to present to the 
court a case which was disingenuous or 
worse, It may be a valuable contribution 
to the cause of justice if counsel screen 
wholly fraudulent and -frivolous litiga- 
tion refusing to be beguiled by dubious 
clients. And remembering that an Ad- 
vocate is an officer of justice he owes it 
to society not to collaborate in shady ac- 
tions. The Bar Council of India we hope 
will activate this obligation. We are con- 
strained to make these observations and 
hope that the co-operation of the Bar will 
be readily forthcoming to the Bench for 
pending judicial time on worthwhile dis- 
putes and avoiding the distraction of 
sham litigation such as the one we are 
disposing of. Another moral of this 
unrighteous chain litigation is the gulli- 
ble grant of ex parte orders tempts gam- 
blers in litigation into easy Courts. A 
judge who succumbs to ex parte pressure 
in unmerited cases helps devalue the 
judicial process. We must appreciate Shri 
Ramesesh for his young candour and cor- 
rect advocacy”. 

It appears to me that that case bears a 
strange similarity to the present case. In 
any event, those observations apply with 
full force to the present legal proceedings. 

10. In the’ result, the application is 
dismissed with costs. 

11. As it is purely a question of fact 
and only hypothetical question of law has 
been raised by creating untrue and false 
facts only to hang over the properties 
which are in wrongful possession of the 
petitioner, in this revisional application, 
as such, in my view, there ig no question 
of any matter of public importance or 
conflict of decision and therefore the 
prayer for leave to appeal before the 
Hon’ble Supreme Court, is refused. 

12, Mr. P. K. Das appearing for the 
opposite parties Nos. 1 to 3 opposes the 
oral application on behalf of the peti- 
tioner. 

13. Having regard to the peculiar and 
Special circumstances of this case it will 
be a great injustice to grant any stay in 
this case. f 

14. Let a plain copy of this judgment, 
countersigned by the Assistant Registrar 
(Court) be supplied to the learned Advo- 
cate appearing on behalf of the petitioner, 
if possible, in course of today. 

15. On application, if any, made, office 
will expedite issue of certified copy of 
this judgment according to rules. 


Revision dismissed. 
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Smt. Annada Sundari Saha, Appellant 
v. Monoharan Saha and others, Respon- 
dents, 

Appeal No, 250 of 1974, D/~ 5-9-1980. 

(A) Civil P. C. (5 of 1908), O. 41, R. 1 
— Original Side Rules of Calcutta High 
Court, Chapter 31, R. 29 (b) — Compe- 
tency of appeal under O. 41, B. 1 — 
Leave granted under R. 29 (b) to file 
memorandum of appeal without certified 
copy of decree on undertaking to file said 
copy within period of limitation — Held 
appeal would be incompetent and incom- 
plete in case of breach of undertaking 
but interim and interlocutory orders 
passed in such appeal would not be nuli 
and void. 


A long standing practice of the Cal- 
cutta High. Court acting under Chap- 
ter 31, R. 29 (b) of the Original Side 
Rules and having the force of law under_ 
Chapter 40, R. 3 is that the appellant is 
allowed to file the memorandum of ap- 


‘peal without the certified copy of the de- 


cree or order appealed from subject to 
the undertaking that the said certified 
copy shall be filed within the period of 
limitation after excluding the time re- 
quired by the department concerned to 
make it ready for filing thereof withih 
the meaning of Sec. 12 (2) of the Limita- 
tion Act, 1963. (Para 10) 


Now, when the written memorandum 
of appeal is filed and/or when the same is 
allowed to be filed with the leave of the 
court on the basis of the undertaking, the 
appeal is so filed but subject to the ques- 
tion of limitation and/or competency and/ 
or maintainability thereof which are to 
be decided at a subsequent point of time. 
The question of limitation will arise be- 
cause the appeal was allowed to be filed 
subject to the question of limitation. Thus 
when the condition or undertaking would 
be fulfilled the appeal would be properly 
filed otherwise the appeal would become 
incomplete and incompetent. In other 
words, if the order relating to the filing 
of an appeal requiring compliance of the 
procedure provided for filing of an appeal, 
is not complied with even though an 
undertaking is given to court to comply 
with the same, then there is no com- 
petent and complete appeal before the 
Court. Consolidated Appeals Nos, 393 of 
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1975 and 25 and 7 of 1976, D/- 13-4-1978, 
(CaL), Rel. on. AIR 1968 SC 488, Disting. 
(Paras 16, 19) 

However, the entire proceedings before 
the Appeal Court would not become null 
. and void nor would the interim and inter- 
locutory orders passed in such appeal. 
The reasons are first, that the memo- 
randum of appeal was allowed to be filed 
with the leave of the Court; secondly, 
though it was made conditional subject 
to the question of limitation yet it was 
not made a condition precedent, and 
thirdly, whether the time taken for ob- 
taining the certified copy was the time 
requisite within the meaning of S. 12 (2) 
of the Limitation Act might be dependent 
‘on various questions of fact which might 
have to be gone into and decided in con- 
nection therewith. If after going into 
such facts the Appeal Court would come 
to the conclusion that such filing of the 
certified copy was beyond the period of 
limitation it could not be contended that 
any interlocutory orders made by it 
would at all be considered as non-est. 
Under such circumstances, the appeal 
might be dismissed but the effect on the 
interim. orders or interlocutory orders 
made therein would be the same as it 
happens when the appeal is dismissed on 
the ground of limitation or as not main- 
tainable or after contested hearing. , 
. : ; (Para 11) 
Further, an appeal might be settled be- 
fore the certified copy of the order or de- 
cree appealed from, would be filed in 
terms of the undertaking, but still the 
same does not become a nullity and re- 
mains effective. This is so because, under 
such circumstances, by consent of the 
parties the court discharges the appellant 
from its obligation to perform the under- 
taking which the Court has power to do 
acting under R. 29 (b) of Chapter XXX1 
and the other connected rules provided 
in the Original Side Rules of the Court. 
In other words, by discharging the appel- 
‘lant of its undertaking the Court gives 
a total exemption from the filing of such 
certified copy and on that basis the order 
made remains a valid and enforceable 
order and the question of incompetency 
or non-maintainability or being barred by 
_ limitation, does not come in the way. It 
follows, therefore, that the question of 
filing the certified copy of the decree or 
order appealed from, becomes material by 
virtue of the undertaking thatis obtained 
from the appellant at the time the order 
is made giving leave to file the memo- 
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randum of appeal without the certified 
copy of the decree or order appealed 
from. Once the appellant is discharged of 
its obligation to perform the undertaking 
then the other questions, as aforesaid, 
cannot arise. _ (Para 17) 
(B) Civil P. C. (5 of 1908), O. 41, R. 1 
— Original Side Rules of Calcutta High 
Court, Chapter 31, R. 29 (b) — Limitation 
for appeal under O. 41, R. 1 — Leave 
granted under R. 29 (b) to file memo- 
randum of appeal without certified copy 
of decree on undertaking to file said copy 
within period of limitation — Held ap- 
peal was subject to limitation by virtue of 
undertaking and filing of appeal within 
time of limitation would be complete 
only upon compliance with undertaking 
and not upon filing of memorandum. 
(Paras 20, 21) 
(C) Limitation Act (36 of 1963), Sec. 
12 (2) — ‘Time requisite’ meaning of. 
What is material is the time properly 
required for getting a copy of the decree 
in the facts and circumstances of each 
particular case and in respect whereof 
there would be no default or negligence 
on the part of the appellant. AIR 1975 SC 
1089 and AIR 1977 SC 523, Rel. on. 
(Para 38) 
Cases Referred : Chronological Paras 
(1978) Consolidated Appeals Nos. 393 of 
1975 and -25 and 7 of 1976, D/- 13-4- 
1978, (CaL), Angur Bala Mallick v. 
Rathindra Nath Mitra 18, 19 
AIR 1977 SC 523 : 1977 Tax LR 1626 38 


ATR 1975 SC 1089 37, 39 
AIR 1968 SC 488 13 
AIR 1968 SC 960 : 1968 Cri LJ 1132: 1968 

All LJ 504 36, 38 
ATR 1961 SC 832 18, 19 
AIR 1934 Mad 306 (FB) 36 


B. N. Sen, for Appellant; Manoharan 
Saha and P. K. Das, for Respondents. 

RAMENDRA MOHAN DATTA, J. :— 
This application is made by the respon-. 
dent in the above appeal for an order, 
inter alia, that the appeal herein be dis- 
missed as being barred by limitation. 
There is an alternative prayer to the ef- 
fect that the order granting leave to file 
the memorandum of appeal without the 
certified copy of the decree be cancelled 
or recalled or withdrawn and the leave 
granted be revoked and/or set aside and 
the appeal be dismissed on the ground 
of non-compliance by the appellant with 


‘the undertakings given at the time of the 


admission of the appeal. 
2 It is not necessary to go into the 
details of the facts except to mention tha 


1981. 


the hearing of the suit lasted for more 
than 32 days and, thereafter, the suit was 
dismissed with costs on or about April 11, 
1974. On the very same date the plaintiff 
appellant gave requisitions for drawing up 
of the decree and for-a certified copy 
thereof. The plaintiff appellant was 
granted leave to file the memorandum of 
appeal on or about August 2, 1974 with- 
out the certified copy of the said decree 
on the undertakings given to court: 

(a) To file the certified copy of the said 
decree within the period of limitation; 

(b) To cause the order dated 2nd Aug., 
1974 to be drawn up and included in the 
paper book to be filed herein; and 

(c) To cause a list of all dates relevant 
to the question of limitation to be pre- 
pared and to include the same in the said 
paper book. 

3. After filing the said memorandum 
of appeal the appellant on the application 
of the respondent by way of security for 
costs, gave an undertaking to the Appeal 
Court that the appellant would not deal 
with or dispose of her remaining 6'/ annas 
share in the suit property which is al- 
leged to have been purchased by the ap- 
pellant in execution of the mortgage de- 
cree pending the final disposal of the ap- 
peal. k 

4. In compliance with the said third 
undertaking as enumerated above the ap- 
pellant prepared and included a list of all 
dates relevant to the question of limita- 
tion in the paper book at page 2243 as 
follows: 

Re: Decree dated 11th April, 1974 

1. Date of furnishing requi- 

sition for drawing up of 


the decree...... , 1-4-74. 
2. Date of furnishing requi- 
` sition for certified copy 
of the decree...... 11-4-74 
3. Draft decree received on 28-5-75. 
4. Decree settled on 4-1-15. 
5. Decree signed on 1411-7-75. 
6. Decree filed on 25-2-7686. 
7. Folios assessed on 1-3-76.. 
8. Stamp furnished on 1-3-76. 
9. Certified copy of decree 
ready for delivery on 19-3-76. 
10. Certified copy of decree fil- 
ed before Appeal Section 
on. s 24-3-76. 
11. Memorandum of appeal 
filed in Court on. 2-8-74. 


We do hereby certify that the above 
statement is correct. D, P. Sarvadhikary 
& Co. Attorney for the appellant”, 
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5. On behalf of the respondent Mono- 
haran Saha, Mr, P. K. Das learned Advo- 
cate contends that the decree was signed 


‘on July 11, 1975 but the same was not 


filed until February: 25, 1976 i. e. after a 
lapse of more than 7 months in between. 
the signing of the decree and the filing 
thereof. That being so, it is contended 
that the appellant has committed breach 
of the very first undertaking which was 
given to this Court on August 2, 1974 
when the memorandum of appeal was al- 
lowed to be admitted without a certified 
copy of the said decree. In other words, 
the appellant had not filed the certified 
copy of the said decree within the period 
of limitation, In view of the fact that the 
appellant has committed breach of the 
undertaking or condition subject to which 
the above memorandum of appeal was 
admitted by the said order dated August 
2, 1974, there is no competent appeal 
which can be entertained by this Court 
and, accordingly, it is submitted that on 
this ground the leave granted admitting 
the memorandum of appeal without a 
certified copy of. the decree, should be 
cancelled or revoked and/or the appeal 
should be dismissed on such ground and/ 
or on the ground that the appeal is bar- 
red by limitation. It is contended that un- 
less this question is decided first, there 
will be great delay in the disposal of the 
appeal and for the ends of justice it is 
fit and proper that. the appeal be heard 
and disposed of on this preliminary point 
in favour of the petitioner. 


6. Mr. B, N. Sen appearing on behalf 
of the appellant contends that this is a 
case where the appeal has been filed with 
the Jeave of the Court within the period 
of limitation. The High Court in giving 
such leave to file the memorandum of ap- 
peal without the certified copy of the de- 
cree acted in accordance with the rules of 
the Original Side of this Court whereby 
the Appeal.Court allowed the appellant 
to fle the memorandum of appeal by ob- 
taining the wumndertaking set out herein- 
above. Hence, the filing of the memo- 
randum of appeal cannot be held to be a 
nullity in case there is breach of such 
undertaking, The question of limitation 
does not strictly speaking arise because 
the appeal has been allowed to be filed 
with the leave of the Court. If there 
would be delay, under such circumstances, 
to file the decree on the basis of such 
undertaking the same would not give rise 
to a question of limitation although the 
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same might entail punishment- for breach 
of the undertaking as given to Court. It 
is a procedural matter that is provided 
under Order XLI, Rule 1 of the Code. The 
said provision of the Code, being a provi- 
sion in the first schedule to the Code, 
comes within the powers of every High 
Court to alter, add to or substitute or 
amend such provision by making neces- 
sary rules acting under the provisions of 
Sections 121 to 129 of the Code. The 
Rules of the Original Side of this Court 
have been framed on the basis of powers 
conferred by the Letters Patent of 1865 
and, thereafter, by the said provisions of 
the Code, The rules of the Original Side 
of. this Court, accordingly, shall override 
the provisions of the first schedule to the 
Code. On the basis thereof the Appeal 
Court makes the order under Rule 2 of 
Chapter XXXI of the Original Side Rules 
read with Rule 29 (b) thereof in giving 
leave to the appellant to file the memo- 
randum of appeal without the certified 
copy of the decree or order, as the case 
may be on the basis of such undertakings 
as mentioned hereinabove. Such under- 
takings are not part of the rules of the 
Original Side but the same are obtained 
on the basis of the long standing practice 
of this Court which have the force of 
law, In any event, the filing of the de- 
cree being a matter of procedure, it is 
submitted that the order admitting the ap- 
peal cannot be a nullity when such under- 
takings are not fulfilled. 


7. Mr. Das, on the other hand, con- 
tends that it is a condition on the fulfil- 
ment whereof only the filing of an appeal 
becomes valid and in default of perfor- 
‘mance thereof the filing of the appeal be- 
‘comes: a‘ nullity. Mr, Das, however, con- 
cedes that for the breach of the other 
_ two undertakings as enumerated in (b) 
and (c) above, the appeal does not become 
a nullity. 

8. To that Mr. Sen contends that 
there are cases where the appeals are 
settled even though the undertakings have 
not been performed and in most such 
cases the Court exempts the appellant 
from performing the undertakings, Even 
then the orders made in such appeals are 
valid orders, and do not become nullities 
on the ground that such undertakings 
have not been complied with by filing the 
certified copy of the decree or order. 


9. This is the question which we have 
to consider and decide. To appreciate the 
arguments it is necessary in this connec- 
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tion to consider the relevant provisions of 

filing of appeals to the Division Bench on 

the Original’ side :as provided in Chap- 

ter XXXI of. the Original Side Rules. 

Rule 2 provides: ' 
“Form of Memorandum, 


2. Every memorandum of appeal from 
the Original Side shall be in Form No. 1 
and shall be drawn up in the manner 
prescribed by Order XLI, Rule 1 of the 
Code, and shall be presented to the Re- 
gistrar, accompanied.by a copy of the 
Decree or Order appealed from.” . 


Rules 3, 4, 5 and 29 (a) and (b) provide : 

“3. The Registrar shall accept and file 
a Memorandum of Appeal, if it is duly 
stamped and Rule 2 has been complied 
with, and if it appears to him to have 
been presented within the time allowed 
by the law of limitation, But such ac- 
ceptance and filing shall not be a bar to 
any objection that may be taken in re- 
spect of any of such matters at the hear- 
ing of the appeal.” 

“4. When the Memorandum of Appeal 
is not accepted by the Registrar he shall 
endorse thereon the date of its presenta- 
tion and return it to the party or attorney . 
by whom it was tendered. Such Memo- 
randum of Appeal may then be present- 
ed to the Appellate Court for admission.” 


. “5. Application . for the admission of a 
Memorandum of Appeal rejected by the 
Registrar shall be made to the Appellate 
Court at.the earliest opportunity, The 
Appellate Court on hearing such applica- 
tion may admit or reject the same with 
or without notice to the respondent. 
Where it is admitted without notice to the 
respondent such admission shall not be a 
bar to any objection that may be taken at 
the hearing of the appeal in respect of its 
admissibility.” l 

“29. (a) The Appellate Court, or, if such 
Courts be not sitting, a judge sitting on 
the original side of the High Court may, 
upon application and upon sufficient cause 
being shown, enlarge the time prescribed 
by these rules for doing any act to be 
done under their provisions. An applica- 


. tion for enlargement of time must ordi- 


narily be made before the expiration of 
the prescribed time and must be support- 
ed by an affidavit, and also by a certifi- 
cate of the Registrar; showing the dates 
on which any acts prescribed by these 


. rules were done.” 


(b) The Appellate Court, or the Judge 
as aforesaid, may also upon application 


1981 . 


and upon sufficient grounds. verified by 
affidavit, exempt the parties or any of 
them from the operation of the whole or 
any part of these rules and may make 


such special order ag shall‘ appear desir-. 


able with regard to any matter with 
which these rules are concerned.” 
Vis-a-vis these rules we have now to con- 
sider the provisions of Order XLI of the 
Code of Civil Procedure for filing of ap- 
peals from original decrees. The relevant 
part of Rule 1 (1) is set out as follows :— 
- “1 (1). Every appeal shall be preferred 
in the form of a memorandum signed by 
the appellant or his pleader and present- 
ed to the Court or to such Officer as it 
appoints in this behalf. The memorandum 
shall be accompanied by a copy of the de- 
cree appealed from and (unless the Ap- 
pellate Court dispenses therewith) of the 
judgment on which it is founded”. 
If the effect of the orders in the First 
Schedule to the Code is considered it 
will appear that Part X of the Code con- 
tains Sections 121 to 131; and Section 123 
thereof provides for formation of Rule 
Committee by the High Courts to make 
rules. Section 121 provides that the rules 
in the First Schedule shall have effect as 
if enacted in the body of this Code until 
annulled or altered in accordance with 
the provisions ofthe said Part X. S, 122 
of the Code provides, inter alia, that the 
High Courts may, from time to time 
after previous publication, make rules 
regulating their own procedure and the 
procedure of the Civil Courts subject to 
their superintendence, and may by such 
rules annul, alter or add to all or any 
of the rules in the First Schedule. It fol- 
lows, therefore, that the power to make 
rules has been vested in the High Courts. 
When such rules are made by the High 
Court they become a part of the Code and 
are treated as such for all purposes. Such 
legislative policy has been made out with 
sufficient clarity and that being the posi- 
tion, the rules of the Original Side of this 
Court would have overriding effect over 
the rules as framed in the First Sche- 
dule. Regarding the exercise of its Ori- 
ginal Civil Jurisdiction the rules relating 
to procedure in the Orignal Side are made 
in Section 129 of the Code. It provides, 
inter alia, that notwithstanding anything 
in the Code of Civil Procedure, the High 
Court may make such rules not inconsis- 
_tent- with the Letters Patent or order or 
other law establishing it to regulate its 
own procedure in the exercise of its ori- 
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ginal civil jurisdiction as it shall think 
fit, and nothing therein contained shall 
affect the validity of any such rules in 
ferce at the commencement of the Code. 
Under Section 131 it is provided that 
the rules made in accordance with Sec- 
tion. 129 of the Code shall be published in 
the Official Gazette and shall from the 
date of publication or from. such other 
date as may be specified have the force | 
of law. Chapter XL, Rule 3 of the Rules 
of the Original Side provides for general 
rules as to procedure of this Court and 
the same provides: 

“Where no other provision is made by 
the Code or by these rules the present 
procedure and practice shall remain in 
force.” 


10. It very often happens that the 
certified copy of the decree is not avail- 
able to the appellant until a considerable 
time is passed. The department concerned 
takes some time to make it 
ready and available to the appellant but 
the nature of the decree or order appeal- 
ed from might be such that unless a stay 
of the operation thereof would be obtain- 
ed from the Appeal Court the appellant 
might suffer real prejudice. For that pur- 
pose the appellant is required to file the 
appeal but the appellant cannot do so be- 
cause Order 41, Rule 1 (1) provides that 
the memorandum shall be accompanied 
by a copy of the decree appealed from. 
From the aforesaid rules of this Court it 
will be noticed that Rule 2 of Chap- 
ter XXXI of the Original Side Rules re- 
quires that the memorandum of appeal 
must be in form No, 1 and must be drawn 
up in the manner prescribed by O. XLI, 
Rule 1 of the Code. That is a mandatory 
provision when it is presented before the 
Registrar of this Court. In other words, 
after the certified copy of the decree or 
order appealed from is obtained from the 
department the same would be presented 
for acceptance by the Registrar and in 
doing so both the memorandum and the 
certified copy of the decree or order ap- 
pealed from must together be so present- 
ed. The Registrar will no doubt examine 
whether such memorandum of appeal was 
being presented before him within the 
period of limitation but even such ac- 
ceptance and filing by the Registrar 
would not be final and objection might 
be taken in respect thereof at the hearing 
of the appeal; but we are not concerned 
with such type of presentation and filing. 
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We are concerned with a 
where the memorandum of ap- 
peal is presented before the Appeal 
Court directly at a time when the certi- 
fied copy of such decree or order appeal- 
ed from, has been applied for, but not 
obtained, from the department, Under 
such circumstances, the Appeal Court 
acting under Rule 29 (b), as set out above, 
grants exemption to the parties from the 
operation of the whole or any part of the 
rules provided therein. Under the said 
rule the appeal court has been given 
powers to make such special order as 
might appear desirable with regard to 
any matter with which the said rules are 
concerned. There is a long standing prac- 
tice of this Court to grant such exemp- 
tion but to a limited extent. It is granted 
conditionally upon the appellant’s under- 
taking to court, inter alia, to file the 
certified copy of the decree or order ap- 
pealed from, within the. period of limita- 
tion. That time old practice has the force 
of law under Chapter 40, Rule 3 of the 
Original Side Rules;as set out above, In 
other words, the appellant is allowed to 
file the memorandum of appeal without 
the certified copy of the decree or order 
appealed from but if ultimately it is 
found at the hearing of- the appeal or 
earlier that he has allowed the time to 
expire and has failed to file such certified 
copy of the decree or order appealed from 
within the period of limitation, after ex- 
cluding the time required by the depart- 
ment concerned to make it ready for fil- 
ing thereof within the meaning of Sec- 
tion 12 (2) of the Limitation Act, 1963, 
then the appeal would be incompetent. 
Under such circumstances, the question of 
hmitation: will arise, because it was al- 
lowed to be filed subject to the question 
of limitation, 


case 


_ 141. Mr. Das contends that, under such 
circumstances, the entire proceedings be- 
fore the Appeal Court will become null 
and void including the interim orders or 
interlocutory orders passed in such ap- 
peal. I do not think that the effect of the 
non-filing of the certified copy of the de- 
cree or order appealed from would have 
such a far-reaching effect. The reasons 
are first, that the memorandum of appeal 
was allowed to be filed with the leave of 
the Court; secondly, though it was made 
conditional subject to the question of 
limitation yet it was not made a condition 
precedent, and thirdly, whether the time 
taken for obtaining the certified copy was 
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the time requisite within the meaning of 
Section 12 (2) of the Limitation Act 
might be dependent on various questions 
of fact which might have to be gone into 
and decided in connection therewith. If 
after going into such facts the - Appeal 
Court would come to the conclusion that 
such filing of the certified copy was be- 
yond the period of limitation it could not 
be contended that any interlocutory 
orders made by it would at all be con- 
sidered as non est. Under such circum- 
stances, the appeal might be dismissed 
but the effect on the interim orders or 
interlocutory orders made therein would 
be the same as it happens when the ap- 
peal is dismissed on the ground of limita- 
tion or as not maintainable or after con- 
tested hearing. 


12. The argument of Mr. Sen also in 
this connection does not appear to me to 
be correct. Mr. Sen contends that the 
question of limitation is no longer there 
after the Court grants leave to file the’ 
memorandum of appeal without the certi- 
fled copy of the decree or order appealed 
from, Mr, Sen’s contention, that it is a 
matter of punishment for breach of the 
undertaking, cannot be accepted either. 
The undertaking is to file the certified 
copy within the period of limitation and, 
accordingly, the question of limitation has 
expressly been kept open to be decided 
at a later point of time. The point of 
limitation was not given a go-by com- 
pletely at the time of making the order 
exempting the appellant from observing 
the formalities which he is otherwise re- 
quired -to observe in accordance with the 
rules of procedure as laid down by the 
Code and by the rules herein. In my 
opinion, the decisions of this Court and 
of the Supreme Court which are to be 
presently discussed are not in any way 
contrary to what has been observed here- 
inabove. 


13. The Supreme Court in the case of 
Lakshmiratan Engineering Works Ltd. v. 
Asst. Commr., Sales Tax, Kanpur, AIR 
1968 SC 488 draws a distinction between 
the expression “appeal” and ‘“memo- 
randum of appeal” which are provided 
under Order XLI of the Code. At page 
492 it is observed :—~ 

“In our opinion, making ‘an appeal’ the 
equivalent of the memorandum of appeal 
is not sound. Even under Order 41 of the 


“Code of Civil Procedure, the expressions 


“appeal” ‘and “memorandum of appeal” 
are used to denote two distinct things. In 
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Wharton’s Law Lexicon, the- word “Ap- 
peal” is defined as the Judicial examina- 
tion of the decision by a higher Court: of 
the decision of an inferior Court. The ap- 
peal is the judicial examination; -thè 
memorandum of appeal contains the 
grounds on which the judicial examina- 
tion is invited.’ For purposes of limitation 
and for purposes of the rules of ‘the 
Court it is required that a written memo- 
randum of appeal shall be filed.” 


14, In that case the Assistant Com- 
missioner, Sales Tax rejected as defec- 
tive the memorandum of appeal filed by 
the appellant. company against the as- 
‘sessment order on the ground that the 
memorandum of appeal which was ad- 
mittedly filed within the.time was not ac- 
companied by the challan showing . the 
deposit of admitted tax under Section 9 
of the U. P. Sales Tax Act, 1948 The ap- 
pellant appealed directly to the Supreme 
Court by special leave against the said 
order. Section 9 af the said Act, inter 
alia, required that no appeal against the 
assessment would be entertained unless 
it was accompanied by a. satisfactory 


proof of the payment of the amount of tax. 


admitted by the appellant to be due. 
Under the relevant rules as framed by 
the U. P, Sales Tax Rules 1948 it was, 
inter alia, provided that the memorandum 
of appeal was to be accompanied by a 
challan showing deposit in the Treasury 
of the tax admitted by the appellani to 
be due. The question arose whether the 
various rules which became part of the 
Act were complied with and for the non- 
compliance: thereof the appeal could be 
considered to be incompetent and 
whether it was properly -rejected. At 
page 491 the Supreme Court observed : 


“The question, therefore is . at. what 
stage can the appeal be said to be enter- 
tained for the purpose of the application 
of the proviso? Is it ‘entertained’ ‘when 
it is filed or is it ‘entertained’ when 
it is admitted and the date is fixed for 
hearing or is it finally ‘entertained’ when 
it is heard and disposed of?” - 


15. In this case we are not concerned 


with the word “entertained;” but we ‘are . 


concerned with the words “filed”, “pre- 
sented” or “accepted” as provided under 
the above rules of Chapter XXXI set out 
hereinabove and, accordingly, save and 


except the observations made in the said 


decision regarding the interpretation’ of 
: the provision of Order XLI of the Cede 
and the distinction made of the: word 
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“appeal” and. the expression ‘“memo- 


-randum of appeal”, the said decision can- 


not have any application in Ahe facts of 
the case “before us...‘ -i ; 

--16.. That being the position: when the 
written “memorandum of appeal is- filed 
and/or when: the same.is allowed to be 
filed with the leave of the court on the 
basis of the undertaking as recorded, the 
appeal is so filed but subject to. the ques- 
tion of limitation and/or competency ‘and/ 
or, maintainability thereof which are to 
be décided at a subsequent point of time; 
when the condition would be fulfilled the 
appeal would be properly. filed otherwise 
the. appeal would become incomplete. or 
incompetent. . 

17. To my mind, Mr. Sen’s example, 
to the effect that an appeal might be 
settled before the certified copy of the 
order er decree appealed from, would be 
fited in terms of the undertaking, but 
stili the same ‘does not become a nullity 
and remains effective, can. be explained. 
Under such: circumstances, by consent of 
the parties the court discharges the ap- 
pellant from its obligation to perform the 
undertaking which the Court has power 
to do acting under Rule 29 (b) of Chap- 
ter XXXI and the other connected rules 
-the Original Side 
Rules of this Court. In other words, by 
discharging the appellant. of its undertak- 
ing the Court gives a total exemption 
from the filing of such certified copy and 
on that basis the order made remains a 
valid and enforceable order and the ques- 
tions of incompetency or non-maintaina- 
bility or being barred by limitation, do 
not come in the way. It follows, there- 
fore, that the question of filing the cer- 
tified copy of the.decree or order appeal- 
ed from, becomes material by virtue of 
the undertaking that is obtained from the 
appellant at- the time the order is made 
giving leave to file-the memorandum of 
appeal without the ~ certified copy of the 
decree or order appealed frem. Once the 
appellant is discharged of its -obligation 
to perform the undertaking then the other 
questions, as aforesaid,. cannot arise. 


--18. The question of: the filing of ap- 
peal under the Original Side Rules of this 
Court has been considered directly by 
another Division Bench decision of this 
Court in- Consolidated Appeals Nos. 393 
of 1975, 25 of 1976 and 7 of 1976, 
(Mrs. Angur Bala Mallick v. Rathindra 
Nath Mitra) before: A. N. Sen, J. (as he 
then was) and Basak J. the judgment 
whereof was delivered on April 13, 1978 
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by Basak J. There it has been held that 
the appeal is deemed to have been filed 
on the date when the certified copy of 
the decree or order appealed from is filed. 
In Angur Bala’s case it was argued that 
the breach of the undertakings could 
give rise to contempt proceedings but 
the appeal could not be dismissed as in- 
competent, It was observed by the Divi- 
sion Bench, “irrespective of the date of 
filing of the memorandum of appeal, it is 
only when certified copy of the decree 
/order is filed, that the appeal is treated to 
be filed and completed and for the pur- 
pose of limitation the date when the cer- 
tified copy of the decree/order is filed is 
treated as the date of the filing of the ap- 
peal”. The Division Bench relied on the 
Supreme Court decision in the case of 
Jagat Dhish Bhargava v. Jawahar Lal 
Bhargava, AIR 1961 SC 832. There also 
the question arose whether the appeal 
preferred was competent in law or not. 
There also the appeal was filed without 
the certified copy of the decree. In that 
case at page 834 the Supreme Court ob- 
served: $ i 


"Therefore there is no doubt that the 
requirement that the decree should be 
filed along with the memorandum of ap- 
peal is mandatory, and in the absence of 
the decree the filing of the appeal would 
be incomplete, defective and- incom- 
petent.” 


There the Supreme Court found that in 
failing to draw up a decree in that suit 
the office of the trial Court was negligent 
of its duties and the said negligence was 
not even noticed by the learned trial 
Judge himself, The defect in such pro- 
cedure was not noticed even by the learn- 
‘ed Judge who by an order admitted the 
appeal. It was only immediately before 
the hearing of the appeal the respondent 
gave notice to the appellant about his in- 
tention to raise preliminary objection 
that the appeal was not properly filed. In 
the facts of that case the High Court 
thought that in fairness to the appellant 
before it, the appellant should be allow- 
ed time to obtain the certified copy of the 
decree and to file the same before it and 
under such circumstances the High Court 
passed the order in appeal. The appellant 
before the Supreme Court challenged the 
said order as manifestly erroneous in law. 
The Supreme 
passed by the High Court in the facts and 
circumstances of that case and at p. 838 
observed: ` 
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“However, as we, have. indiçated the 
question about the competence of the ap- 
peal has to be judged in each case on its 
own facts and appropriate orders must be 
passed at the initial stage soon after the 
appeal is presented in the appellate 
Court. If any disptued question of limita- 
tion arises it may have to go before the 
Court for judicial decision”, 

The Division Bench in Angur Bala’s case 
(supra) observed: 

“Under chapter XXXI Rule 2, memoran- 
dum of appeal must be accompanied -by 
the certified copy of the decree or order. 
This is similar to Order 41, Rule 1 of the 
Code. The provisions of our rules must 
also be treated as mandatory as in the 
ease of Order 41, Rule 1 of the Code. So 
that an appellant may not suffer any 
serious prejudice in any case when a stay 
of the operation of the decree/order be- 
comes urgent and immediately necessary, 
leave is granted by the Appeal Court to 
the appellant to file the memorandum of 
appeal without the certified copy of the 
decree/order on certain undertaking as 
recorded earlier. Such power of the Court 
is also recognised by Rule 29 (b) of Chap- 
ter XXXI of the O. S. Rules, Before the 
right of appeal conferred by Section 96 
of the Code may be exercised it must 
comply with other provisions also, in- 
cluding all procedural aspects. Filing of. 
certified copy of the decree/order is one 
of such requirements. If a certified copy 
of the decree/order is not filed along 
with the memorandum of appeal, the ap- 
peal is incomplete. It is not a question of 
deprivation of any statutory right. It 
must be pointed, out that in spite of the 
conferment of the right of appeal, an ap- 
peal has to be dismissed if it is barred 
by limitation. If an order relating to the 
filing of an appeal, regarding compliance 
of the procedural aspects of the appeal, 
is not complied with and the same is one 
of the conditions of grant of such leave, 
then the position is that there is no com- 
petent and complete appeal before the 
Court”. z 

19. We are in respectful agreement 
with the above observation of the Divi- 
sion Bench in Angur Bala’s case. We are 
also of the view that if the order relat- 
ing to the filing of an appeal requiring 
compliance of the procedure provided for 
filing of an appeal, is not complied with 
even though an undertaking is given to 
Court to comply with the same, then 
there is no competent and complete ap- 
peal before the Court..From the trend of 
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the decision of the Supreme ‘Court in the: 


case of Jagat Dhish Bhargava (AIR 1961 
SC 832). (supra) it would seem that the 
Court has power in the facts and ‘circum- 
stances of a particular case to allow the 
appellant to cure the defect in procedure 
in the manner it was done in an excep- 
tional case ag in the case before the 
Supreme Court. 


20. If it is carefully examined as to 
what was actually ordered in giving 
leave to file the memorandum of appeal 
without the certified copy of the decree 
then it would appear that initially the 
exemption was granted to the appellant 


to file the certified copy of the decree- 


along with the memorandum of appeal 
on that date only upon the undertaking 
of the appellant that he would file the 
said certified copy of the decree appealed 
from within the period of limitation. 
Therefore, it was on that condition that 
leave was granted by the Appeal Court 
to file the said memorandum of appeal 
by granting the said exemption in the 
manner as provided in the said under- 
taking viz. that the appellant would file 
the same within the unexpired period left 
out on that date or within the extended 
period which might be available to her 
as the time requisite within the meaning 
of section 12 (2) of the Limitation Act 
for the purpose of obtaining the certified 
copy of the decree from the department 
and filing the same. It would follow, 
therefore, that the mandatory provision of 
Chapter XXXI Rule 2 was suitably re- 


laxed so that the certified coply of the- 


decree might be obtained from the de- 
partment and then filed. Under those 
circumstances, it cannot be ‘contended 
that if there is a breach of the under- 
taking then the Court might inflict puni- 
shment for ‘such breach but there could 
bc no question of limitation any further. 
In my opinion, the question of limitation 
was left open by the court to be decided 
at the time of. the hearing of the appeal 
or. earlier. The question of limitation 
was, accordingly, left open even though 
the court gave leave to the appellant to 
file memorandum of appeal and pursuant 
to such leave such memorandum of ap- 
peal only was so filed within the period 
of limitation. It was a conditional order 
touching the question of limitation. The 
appellant was made aware by such 
undertaking that she would be obliged to 
file the said certified copy of the decree 
within the period of 30 days which was to 
be calculated on the basis of exclusion. of 


Annada: Sundari v: Monoharan - 


-Cal. 373 


time provided under Section 12 ta of the 
Limitation Act: : 


21. That being the position, Mr. Sen’s 


. contention that the filing of appeal with- 


in the time of limitation is complete by 
the filing of the memorandum of appeul 
with the leave of the Court, cannot be ac- 
cepted. 


--22, Under. the circumstances, the next 
point urged by Mr. Sen requires examina- 
tion. From the above list of dates, as 
set out hereinabove, Mr. Sen contends 
that in between the date of the signing of 
the decree and the filing thereof although 
more than seven months have elapsed yet 
that time must be taken to be time requi- 
site which was properly required by the 
department concerned in making ready 
the certified copy of the decree. In this 
case several witnesses were examined at 
the hearing of the suit which went on for 
about 32 days. A large amount was pay~- 
able by way of deposition fees. Mr. Sen 
contends that such deposition fees would 
only be paid upon the stamps in connec- 
tion therewith being assessed by the 
department and after receipt of the 
notice of filing of the deposition from the 
department requiring the appellant to put 
in the same to enable her to file the de- 
cree, Although no such rule exists in the 
Original Side Rules of this Court still the 
age old practice of this Court is that until 
such deposition fees are paid on the basis 
of the notice issued by the department 
in that respect requiring the appellant to 
pay the same, the steps in connection 
with the filing of the decree cannot be 
taken and, accordingly, such time has to 
be excluded in computing the period of 
limitation within the meaning of the ex- 
pression “time requisite” in Section 12 (2) 
of the. Limitation Act. Although affidavits 
in connection therewith have been filed 
on behalf of either party but they could 
not be regarded as a safe guide to ascer- 
tain the-practice of this Court because far 
from being uniform as to the existing 


_practice they give nothing but a conflict- 


ing and a confusing view in connection 
therewith. Accordingly a report was call- 
ed for trom the Registrar, Original Side 
of this Court by an order of the previous 
Bench (R. M. Dutta & Basak, JJ.) dated 
March 20, 1980 as follows: ~ 


“The Court: In this matter ‘the Re- 
gistrar, Original Side is directed to make 
a report on the following points within 
three weeks-from date hereof and submit 
the same to this. Court: 
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1. Is it the departmental practice of 
. this Court in its original Side that, - i 

(a) the filing of the decree is depen- 
dent on the payment of outstanding de- 
position fees; `, 

(b) the payment of the. outstanding de- 
position fees is dependra on assessment 
of such fees by the dep ent and’ issue 
of a notice by the department calling 
upon the appellant to make such pay- 
ment? 

2. Tf there be such a piace as in 
(1) (a) or 1 (b) or both, has the Registrar, 
Original Side any discretion in the matter 
of relaxing the same and allowing the 
decree to be filed without payment of 
such outstanding deposition fees, if an 
undertaking is given by the Advocate-on- 
record to pay it immediately upon receipt 
of notice for payment of such outstanding 
deposition fees issued by the department 
after assessment thereof? - 

3. If there be such a practice as in (1) 
(a) or 1 (b) or_both, then is the same fol- 
lowed in cases where the memorandum 
of appeal is allowed to be filed without 
a certified copy of the decree? ` 


In the matter of such report the Re-. 


gistrar, Original Side would be at liberty 
to consult such officers and records of 
the department, as he might. think. proper 
in his discretion. The report be sent in a 
sealed cover. 

The Court Officer do send this order 
forthwith to the Registrar, Original Side, 
for necessary action. 

Both the appeal and ‘the application 
are adjourned til! 21st April, 1986”. 

23. Pursuant thereto, the Registrar, 
Original Side made a report dated April 8, 
1980 which read as follows:— 


“Lay before their Lordships the Hon'ble’ 


Mr. Justice Ramendra Mohan Datta and 
the Hon’ble Mr, Justice ‘Bimal. Chandra 
Basak. 

I beg to submit this report as directed 
by your Lordships on the 20th March, 
1980. I am dealing with the points raised 
by your Lordships one- by one as: fol- 
lows:— 

(1) Re: Point No. ft (a):— The Current. 
Records Department which deals with the 
filing of decrees has reported that under 
a long standing practice of that depart- 
ment, the filing fees of depositions ‘are 
realised before the decrees are filed. 

Re: Point No. 2 {b):—-The Current Re 
cords Department has confirmed in its 
said report that the payment of the out- 
stending deposition fees is dependent on 
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assessment of such fees by the Depart- 
ment and also on issue of a notice by the 
department calling upon the party con- 
cerned to make such payment. 

(2) Re: Point No. 2:— The Current Re- 
cords Department:has also reported that 
‘the department im some cases filed the 
decrees with the leave-of the Registrar. 
As observed by Your Lordships, the Re- 
gistrar has allowed the filing of decrees 
on undertaking given by the parties con- 
cerned to pay the deposition fees. aha 
permission is sometimes required ` 
be given on request from parties for the 
sake of expedition. 

(3) Re: Point No. 3:— Yes. As ices is 
no rule compelling a party to file deposi- 
tions before a decree is filed, the depart- 
ment can only request a party to pay the 
deposition fees after the issue of a notice 
requesting the party to pay the same. 

The Registrar is sometimes requested 
by a party to help the party in the matter 
of filing of the decree expeditiously on 
its undertaking to pay the deposition fees 
on demand, On such occasions, the Re- 
gistrar has permitted some parties to file 
the decree on such undertaking on their 
part to pay the deposition fee on demand. 
As there ig no bar to the filing of a de- 
eree, before the deposition fee is paid, the 
Registrar has. permitted decrees to be fil- 
ed on such requests. ~ 

Submitted.” 

24. From the said report it appears 
that under a long standing practice the 
filmg fees of depositions are realised be- 
fore the decrees are filed; that the pay- 
ment of the outstanding deposition fees is 
dependent on assessment of such fees. by 
the department and also on the issue of a 
notice by the’-department calling. upon 
the party concernéd to make such pay- 
ment; that the Registrar has power to 
allow the filing of decrees on the under- 
taking given by the parties concerned to 
pay the deposition fees and such permis- 
sion is sometimes given on request from 
parties for the sake of expedition. That 
being the position, it is to be examined as 
to when the appellant was intimated by 
the. department by notice for filing de- 
position after fees had been assessed and - 
whether any steps. were taken by the ap- 
pellant or her recorded advocates to get 
the. permission from the Registrar to. file 
the deposition even before the same was 
assessed and if the Registrar has granted 
or not granted such permission. . 

25. From the list of all dates relevant 
to the question of limitation as included 


1981 


in the paper book at page 2243 and as set 
out hereinabove, it would appear that 
up to item 5 viz. that the signing of the 
decree was made on July 11, 1975 every- 
thing was done in the regular course but 
thereafter what happened, that has not 
been indicated in the list of dates. It ap- 
pears from the correspondence which is 
annexed to the  affidavit-in-opposition 
herein that the appellant’s advocate-on- 
record had been asking the Registrar for 
his permission to file the decree without 
filing the deposition on the undertaking 
to furnish stamps immediately upon issue 
of deposition on notice but no reply was 
received from the Registrar’s end. Sucha 
letter was written on July 28, 1975 and 
the same read as follows:— 

“Our clients have filed this appeal in 
which, however, Paper Book has not been 
completed. We have not been able to file 
the decree passed in this suit, inasmuch 
as the deposition has not been filed. 

Please note that deposition has not been 
filed, and in the absence of such notice 
we could not file deposition. 

The time for filing Paper Book is 
running against us, We, therefore, request 
you to kindly allow us to file the decree 
herein. We undertake to file the deposi- 
tion immediately upon receipt of the de- 
position notice. 

Thanking you, 

Yours faithfully, 
Sd/- D. P. S. & Co.” 

26. There was no reply to this letter 
by the Registrar. We have been shown 
two more letters dated August 12, 1975 
and December 19, 1975 to the same effect 
which were written by the appellant’s 
advocates-on-record to the Deputy Re 
gistrar but those were not replied to on 
behalf of the Registrar. 


27. Then came the notice for payment 
of deposition fees from the Registrar on 
January 28, 1976 and the same read as 
follows— f 

High Court 
Original Side; 
Registrar’s Office, 
The 28th day of Jan. 1976 
Suit No. 1476 of 1960. 
Smt. Annada Sundari Saha 


v. 
Monoharan Saha & Ors. 


Dear Sir, A 

The sum of Rs. 1582.80 paise is due 
from the plaintiff for deposition and 
other fees in the. above suit. Will . you 
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please see that the necessary stamps are 
provided as early as possible 
Received Stamps, 





Rs. 1582.80P. 
Deposition Clerk 
Dated 23-2-76, - 
Yours faithfully, 
Sd. P. Roy Chowdhury, 
Asst. Registrar, 
28-1-76. 
To M/s, D. P. Sarbadhikary & Co. 
Particulars, 
Deposition Rs. P. 
Fees. 
C. R. Saha. 136.00 
P. C. Chatterjee i 37.20 
M. K. Saha . 32.00 
M. Saha 117.80 
P. N. Mukherjee 50.20 
K. P. Chatterjee 37.00 
Moni Lal Saha 234.80 
S. K. Saha 500.00 
R. G. N. Chowdhury 52.80 
A. S. Saha 180.20 
S. Gupta. 32.80 
55 Ex, 165.00 
1582.80 ” 


28. The appellants aforesaid letters 
and the letter of the Registrar dated 
January 28, 1976 read together would 
show that the appellant was all through- 
out diligent and active and was sincerely 
intending to file the appeal within the 
period of limitation. The absence of any 
reply from the Registrar’s Side would in- 
dicate that the Registrar did not intend 
to exercise hig discretion to allow the ap- 
pellant to file the decree without the pay- 
ment of the deposition fees. On the con- 
trary, the Registrar must have intended 
that the large sum which had been found 
due and owing after assessment of folios 
would first be paid by the appellant and 
thereafter the decree should be filed by 
her. There is no default on the part of 
the appellant in this respect and what- 
ever was to be done by the appellant was 
done through her recorded advocates. She 
expressed her intention to file the decree 
and asked for the permission of the Re- 
gistrar in that regard, She was even pre- 
pared to give an undertaking to file the 
deposition immediately after she would 
get the deposition notice. That being so, 
there could not be any question that up to 
January 28, 1976 she was entitled to get 
credit of the said period in her favour 
and possibly a day more thereafter for the 


376 Cal: 


purpose of enabling her'to -deposit the 
said amount. 

29. The next step the appellant . was 
supposed to have taken for filing the de- 
cree was to deposit the said amount and 
to get the stamps so that the same could 
be filed with the department for filing 
the decree. 

30. From the endorsement made in the 
aforesaid letter dated January 28, 1976 it 
appears that the deposition clerk of the 
department acknowledge receipt of the 
stamps for Rs. 1582.80 on February 23, 
1976. Mr. Sen has drawn our attention to 
paragraph 9 of the affidavit affirmed by 
the appellant on July 31, 1971 (sic) where 
she stated on oath that she was informed 
by her advocate in the first week of 
February 1976 that he was required to 
pay the said sum on account of deposition 
fees. She informed her advocates that she 
was not in a position to secure the said 
sum of Rs. 1582.80 for payment as she hai 
already spent more than Rs, 10,000/- to- 
wards costs for filing the appeal and for 
printing the voluminous paper books. She 
stated further on oath that she made all 
possible efforts to secure the said sum 
and ultimately got the said sum. On or 
about February 19, 1976 she made over 
Rs. 1582.80 to her advocates for neces- 
_ sary payment. 

31. It is no doubt true that the afore- 
said averments in her affidavit, showed 
her anxiety to file the appeal but she 
could not do so immediately for want of 
necessary funds, In spite of the aforesaid, 
in my opinion, she is not entitled to her 
credit the said time which she took for 
procuring the said sum for payment. She 
was entitled to credit to her account only 
such time which was properly taken by 
the department and not by her in making 
the certified copy of the decree ready 
which she undertook to file. That being 
so, on calculation it would appear that 
she allowed 24 days to pass-by between 
January 28, 1976 and February 21, 1976. 
There is no reason why she should get 
credit of this period from the period of 
limitation. Accordingly, out of the period 
of 30 days she lost 24 days from the date 
of notice for payment of deposition fees 
and up to the date when her recorded ad- 
vocates deposited the said amount of 
` Rs. 1582.80 with the Calcutta Collectorate 
for purchase of stamps for deposition. 
Her recorded advocates, however, got the 
stamps from the Calcutta Collectorate on 
February 23, 1976 which was a Monday 
and on that very date the said stamps 
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were: deposited’ in Court. Admittedly, 
stamps for such huge amounts are not 
available in the High Court and one has 
to purchase the same from the Calcutta 
Collectorate. That being so, the appellant 
is entitled to her credit the said period 
between February 21, 1976 and February 
23, 1976 both days inclusive when her 
recorded alvocates actually received the 
stamps from the Calcutta Collectorate. 
February 21, 1976 was'a Saturday and 
February 23, 1976 was a Monday. This 
period from February 21 to February 23, 
1976 has to be excluded from the period 
of limitation as time properly taken by 
the Court in the matter of making ready 
the certified copy of the decree. 


32. There is default of another day 
which has not been explained inasmuch 
as the decree could have been filed on 
February 24, 1976 but instead it was fil- 
ed on February 25, 1976 which was a 
Wednesday, The result, therefore, is that 
the total number of days lost would come 
to 25 days up to the date of the filing of 
the decree. 


33. The next period is between Febru- 
ary 25, 1976 when the decree was filed 
and March 19, 1976 when the certified 
copy of the decree was made ready for 
delivery. In between the said period it 
appears that on March 1, 1976 folios for 
certified copy of the decree were assessed 
and on the very same day i. e. on March 
1, 1976 stamps in respect thereto were 
furnished. Thereafter on March 11, 1976 
the recorded advocates of the appellant 
gave a reminder to the Deputy Registrar 
by their letter about the non-receipt of 
the certified copy of the decree and, as 
stated hereinabove, on March 19, 1976 
which was a Friday the certified copy of 
the decree was made ready for delivery. 
From this date till March 24, 1976 when 
the certified copy of the decree was filed 
the appellant lost another 4 days for 
which no explanation has been given. That 
being so, in addition to 25 days which she 
had already lost, she was to lose another 
4 days to file the certified copy of the 
decree. That makes the total of 29 days 
(24 + 1 + 4 = 29 days). 


34. On the basis of the aforesaid cal- 
culation it appears that she was within 
the period of limitation inasmuch as the 
undertaking given by her to file the cer- 
tified copy of the decree within the period 
of limitation was duly performed. That 


being so,-there is no breach of the under- 


taking given by the appellant to file the 
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certified. copy of the decree within the 
period of limitation. . j 


35. Mr. Das appearing on behalf of 
the respondent .has contended that the 
calculation should take us to 31 days and 
not any shorter period as held by us. Ac- 
cording to the learned advocate the ap- 
pellant would not be entitled to any ex- 
clusion of time between the period from 
February 21, 1976 and February 25, 1976. 
Mr. Das in his submission has contended 
that the appellant is not entitled to the 
deduction even of the period between 
February 21, 1976 and February 23, 1976 
inasmuch as such time could have been 
avoided if the appellant had taken steps 
earlier. In our opinion, that argument 
cannot stand inasmuch as the steps in 
that regard were so taken well within the 
period of limitation and in the facts and 
circumstances of this case considering 
both from the point of view of the deposi- 
tion fees and the enormous cost of pre- 
paration of the paper book it must be 
held that such steps were taken without 
any laches or negligence on the part of 
the appellant in the matter of fulfilling 
her undertaking to Court. What is mate- 
rial to be considered in the matter of 
such calculation is whether there has 
been laches or negligence on the part of 

_the appellant in obtaining such certified 
copy of the decree from the department 
and filing the same within the period of 
limitation. We have taken notice of the 
consistent view taken by the Supreme 
Court in this regard and have arrived at 
the conclusion keeping such principles in 
view, 

36. Referring to Section 12 (2) of the 
Limitation Act the Supreme Court in the 
case of State of U. P. v. Maharaja Narain 
AIR 1968 SC 960 at p.-961 observed:— 

“It must be remembered that sub-sec- 
tion (2) of Section 12 enlarges the period 
of limitation prescribed under entry 157 
of schedule I. (Limitation Act, 1908), That 
section permits the appellant to deduct 
from the time taken for filing the appeal, 
the time required for obtaining the -copy 
of the order appealed from and not any 
lesser period which might have been oc- 
cupied if the application for copy had 
been filed at some other date. That sec- 
tion lays no obligation on the appellant 
to be prompt in his application for a copy 
of the order. A plain reading ,of Sec. 12 
(2) shows that in computing the period of 
limitation prescribed for an appeal, the 
day on which the judgment or order com- 
plained of was pronounced and the time 
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taken by the Court to make available the 
copy applied for, have to be excluded. 
There is no justification for restricting 
the scope of that provision”. 


If the appellate Courts are required to 

find out in every appeal filed before them 
the minimum time required for obtaining 
a copy of the order appealed from, it 
would be unworkable”, 
The Supreme Court in that case at p. 962 
approved the judicial opinion of the Full 
Bench of the Madras High Court in 
Panjam Thirumala v, Anavemareddy, ILR 
57 Mad 560 : AIR 1934 Mad 306 wherein 
the said Court laid down that in Sec. 12 
the words ‘time requisite for obtaining a 
copy of the decree’ meant the time be- 
yond the party’s control occupied in ob- 
taining the copy which was filed with the 
memorandum of appeal and not an ideal 
lesser period which might have been oc- 
cupied if the application for the copy had 
been filed on some other date 


37. The meaning of the expression 
“time requisite’ in Section 12 (2) of the 
Limitation Act was considered by the 
Supreme Court in the case of Lala Bal 
Mukand v. Lajwanti, AIR 1975 SC 1089 
where the Supreme Court at page 1092 
observed :— 

"In our opinion the expression “time 
requisite” as used in Section 12 (2) in the 
phrase in question, means all the time 
counted from the date of the pronounce- 
ment of the judgment (the same being 
under Order 20, Rule 7, Civil P. C., the 
date of the decree) which would be pro- 
perly required for getting a copy of the 
decree, including the time which must 
ex necessitas elapse in the circumstances 
of the particular case, before a decree is 
drawn up and signed. If any period of the 
delay in preparing the decree was attri- 
butable to the default or negligence of the 
appellant, the latter shall not be entitled 
to the exclusion of such period under 
Section 12 (2) of the Limitation Act, 
1908”. 

It is true that the said observation of the 
Supreme Court was made in connection 
with Section 12 (2) of the Limitation Act, 
1908 but considering the fact that very 
little in the language of sub-section (2) 
of the said section as enacted in 1963 Act 
has undergone any change and is sub- 
stantially the same (except with regard to 
a little change which does not concern 
us), we are of the view that the same 
applies on all fours in respect of the 
said provision of the new Act, as well. 
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That being so, what is material for our 
consideration is the time properly re- 
quired for getting a copy of the decree in 
the facts and circumstances of each parti- 
cular case and in respect whereof there 
would be no default or negligence on the 
part of the appellant. Applying the said 
principles as enunciated by the Supreme 
Court to the facts of the case before us it 
cannot be said that the time taken for 
obtaining the certified copy of the decree 
herein was not properly required for 
getting the same or that there was any 
default or negligence of the appellant in 
getting the same within the said period. 

38.. The position has also been made 
clear by the latest Supreme Court deci- 
sion on this point in the case of the 
Commr., of Sales Tax U. P. v. Madanlal 
Dan and Sons, Bareilly, AIR 1977 SC 523. 
This decision interpreted Section 12 (2) of 
the Limitation Act. 1963 and following its, 
earlier decision in the case of State of 
U. P. v. Maharaja Narain (AIR 1968 SC 
960) (supra) the Supreme Court observed 
that the expression “time requisite” in 
Section 12 (2) of the Limitation Act can- 
not be understood as the time absolutely 
necessary for obtaining the copy of the 
order. i 

39. Lastly we should refer to a 
passage in the said Supreme Court deci- 
sion in Lala Bal Mukand v. Lajwanti (AIR 
1975 SC 1089) (supra) where at page 1092 
the Supreme Court observed: 

“The Limitation Act deprives or Tre- 
stricts the right of an aggrieved person to 
have recourse to legal remedy, and where 
its language is ambiguous, that construc- 
tion should be preferred which preserves 
such remedy to the one which bars: or 
defeats it”. . ; 

In this case we are satisfied that the re- 
corded advocates of the appellant were 
all throughout conscious of the fact that 
their client was to file the certified copy 
of the decree within the time as under- 
taken by her viz, within the period of 
limitation and with that end in view from 
time to time, they have tried to get leave 
of the Registrar to obtain the same by 
filing the decree even before payment of 
deposition fees and the stamps payable in 
connection therewith but they did not 
obtain such leave from the Registrar. 
When they were intimated about the de- 
position fees it was no doubt a very heavy 
sum for which they prayed for time to 
file their client’s paper book but at the 
same time they were aware of the fact 
that they were to file the deposition fees 
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as quickly as possible so that they could 
be in time to file the certified copy. of 
the- decree within the period of limitation. 
We are satisfied that the appellant cannot 
be said to be guilty of any laches or. 
negligence in the matter of obtaining the 
certified copy of the decree and in filing 
the same in the facts and circumstances 
of this case. 

40. Judging from that point of view, 
in our opinion, such certified copy of the 
decree in this case has been filed within 
the period of limitation and, accordingly, 
the undertaking has been complied with 
and it cannot be held that there was any 
breach of such undertaking, Accordingly, 
we are of the view that the appeal is not 
barred by limitation and the respondent 
applicant herein is not entitled to any 
relief in this application. We, accord- 
ingly, dismiss the application and make 
costs costs in the appeal. 

41. In view of our decision as afore- 
said, it is not necessary to make any 
order in the application made by the ap- 
pellant under section 5 of the Limita- 
tion Act. We, accordingly, make no order 
thereon except that costs thereof would 
also be costs in the appeal. 

C. K. BANERJI, J.:— I agree. 

Application dismissed. 
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Ali Ahmed, Appellant v. State of West 
Bengal and others. Respondents, 
F. M. A. T. No, 843 of 1981, 

1981. 
(A) West Bengal Co-operative Socie- 
ties Act (38 of 1973), Section 26-A (as 
jntreduced by Second Amendment Act 
1978) — Section is not retrospective in 
operation — Does not apply to cases 
where period of 15 months referred im 
Cl. (a) has expired before its enactment. 
Section 26A as introduced by Second 
Amendment Act 1978 is not retrospective 
in operation, but it applies prospectively. 
The provision of Section 26A will apply 
in those cases where the period of fifteen 
months referred to in Cl. (a) of the 
Section expires after the enactment of 
the section. (Para 15) 
The words “shall......,..stand dissolved 
with effect from the date immediately 
following the day on which the said 
period of fifteen months expires” in 
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clause (a) of Section 26A and the words 
“the Registrar shall” in clause (c) of 
Section 26A clearly indicate that the sec- 
tion is prospective in operation. To hold 
that Section 26A is retrospective in opera- 
tion will lead to manifest absurdity, 
(Para 15) 

Under clause (a) of Section 26A, the 
date of dissolution has been fixed to be 
the date following the day on which the 
Said period of fifteen months expires. 
The Registrar shall appoint a Special 
Officer for managing. the society and for 
holding the election within’a period not 
exceeding one year from‘ the date of 
such dissolution. There may be cases 
where the said period of one year hed 
expired before the enactment of: Section 
26A and in such cases, the section ` will 
not be applicable, (Para 15) 

It cannot be said that the date of dis- 
solution of the Managing Committee shall 
be the date on which Section 26A was 
enacted. If this contention, is accepted 
that will be putting some words into the 
section which are not there. (Para 15) 

Where the last Annual General Meet- 
ing of the Society was held on Dec, 22. 
1976, the period of fifteen months from 
that date had -expired on Mar. 3, 1977 
and the period of one year from that date 
had expired on Mar. 3, 1978, ‘that is, 
long before the enactment of Section 26A. 
Section 26A, therefore. was not applica- 
ble and as such the Notification issued 
by the Registrar of Co-operative Socie- 
ties under Section 26A (c) appointing a 
Special Officer for managing the affairs 
of the Society and for -making arrange- 
ment for the ‘reconstitution of a new 
Managing Committee of the Society was 
illegal and- ultra vires Section 26A and 
was void. (Para .15) 

(B) West Bengal Co-operative Sorieties 
Act (38 of 1973). S. 26-A (c) — Notifica- 
tion appointing special officer for manag- 
ing affairs of Society — Writ petition 
challenging the same by Chairman alone 
without other members joining him —~ 
Maintainability — (Constitution of India, 
Art, 296), 

Where the notification issued by the 
Registrar of Co-operative Sociéties ap- 
pointing a Special Officer is a nullity, 
Section 26A being not applicable’ to the 
case, the Managing Committee of the So- 
ciety continues and, accordingly, the 
Chairman has locus standi to file the 
writ petition without the other members 
joining him. (1967) 2 All ER 152 Dis- 
tinguished, (Para 17) 
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(C) West Bengal Co-operative © Socie- 
ties Act (38 of 1973), Section 26-A (as 
introduced by 2nd Amendment Act of 
1978) — Writ Petition challenging con- 
stitutional validity ‘of — Subsequent Noti- 
Sec- 
tion 26A (c) — Power of High Court to 
take notice of subsequent events and 
grant necessary relief. (Constitution of 
India, Art, 226). 

The High Court has the jurisdiction to 
mould the prayers in a writ petition and 
grant relief to the aggrieved party to 
which he is entitled under the law. 
although such relief has not been speci- 
fically asked for. The Court has also 
the power to take notice of subsequent 
events for the purpose of complete ad- 
judication of disputes between the par- 
ties and for shortening litigation. 

(Para 18) 

Where in a writ petition the Chair- 
man of the Managing Committee of a 
Society had only called in question the 
constitutional validity of Section 26A of 
the W. B. Co-operative Societies Act 1973 
but the notification -was issued by the, 
Registrar subsequently under Section 
"26A (c) appointing the Special Officer to 
manage the affairs of the Society: the 
issuance of the said notification was a 
subsequent fact and was very much rel- 
evant to the question of dissolution of 


-the Managing Committee of the Society, 


and the petitioner although had a right 
to challenge the said notification by a 
separate writ petition, he could challenge 
the same in the pending proceeding and. 
for effectively adjudicating the disputes 
between the parties the Court could con- 
sider the validity of the said notification 
under Section. 26A (c) of the Act. AIR 
1975 SC 1409 Followed. (Para 18) 


Cases Referred’: Chronological Paras 


AIR.1975 SC 1409 l 18 
(1967) 3 WLR 289: 
(1967) 2 AC 337, Durayapph v. Fer- 
nando 16. 17 
B. N. Sen, Mahitosh Majumdar and 
Ashok Ganguly, for Appellant; A. P. 


Chatterjee and D. K. -Banerjee. for the 
State, N. N. Guptoo, N. K. Chakrabarty - 


and Sanjib Mishra, for Respondents 
Nos. -4 and 5. 
_M. M. DUTT, J.— In this appeal. the 


appellant Ali Ahmed has challenged the 
propriety of the order dated April 9, 
1981 of a learned Judge of this Court 
discharging the Rule Nisi issued on 
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the application of the appellant under 
Article 226 of the Constitution. 


2. In the writ petition, the appellant 
has prayed for a declaration to the ef- 
fect that the West Bengal Co-operative 
Societies (Second Amendment) Act. 
1978 is ultra vires Articles 14 and 19 
(1) (c) of the Constitution of India. By 
the said Amendment Act a new provi- 
sion being Section 26-A has been intro- 
duced into the West Bengal Co-opera- 
tive Societies Act, 1973, hereinafter re- 
ferred to as the Act, The appellant has 
also prayed for a writ in the nature of 
Mandamus commanding the respon- 
dents Nos, 1 to 4 to forbear from im- 
plementing the said Amendment Act in 
respect of the West Bengal State Co- 
operative Marketing Federation Limited 
commonly known as ‘BENFD’, here- 
inafter referred to as the Society, and 
from acting on the basis thereof in any 
manner whatsoever for ihe purpose of 
' dissolution of the Managing Committee 
of the Society, 


3. The appellant was elected Chair- 
man of the Managing Committee of the 
Society at the Annual General Meeting 
of the Society held on December 22, 
1976. By a Notification dated October 
18, 1977 issued under Section 26 (1) 
of the Act, the Managing Committee of 
the Society was dissolved by the Gov- 
ernment, The appellant challenged the 
Said notification dissolving the Manag- 
ing Committee by filing a writ petition 
in this Court. A Rule Nisi was issued 
on the said writ petition and an interim 
order of stay of the operation of the 
said notification was made by this Court. 
Ultimately, on July 31. 1978, the Rule 
Nisi was made absolute and the noti- 
fication was quashed, No appeal was 
preferred by the respondents Nos. 1 to 
4, During the period the said Rule was 
pending in this Court, the Annual 
General Meeting of the Society could 
not be convened within the period of 
fifteen months after the date of the 
last preceding meeting held on Dec. 
22, 1976, as provided in sub-section (2) 
of Section 21 of the Act. As the period 
-of eighteen months had also expired 
from the date of the last Annual General 
Meeting, the Registrar of Co-operative 
Societies. West Bengal. could not also 
call a general meeting of the Society 
in accordance with the provision of 
sub-section (3) of Section 21 of the Act. 
‘The Managing Committee of the. So- 
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ciety passed -resolution on August. 14 
1978 to the effect that the Government 
should be moved for according permis- 
sion to the Registrar for holding the 
Annual General Meeting under Section 
21 (4) of the Act.. It appears that one 
Shri P. Vanamali, I. A. S., who was the 
Managing Director of the Society, by 
his letter dated November 4/6, 1978 
addressed to the Registrar of Co-opera- 
tive Societies. West Bengal, requested 
him to take steps so that the Govern- 
ment might be moved for according 
necessary permission for holding the 
Annual General Meeting, The appellant 
also wrote a letter to the Secretary, 
Co-operation Department, Government 
of West Bengal, to grant the necessary 
permission in terms of Section 21 (4) 
of the Act for holding the Annual 
General Meeting. In spite of these re- 
quests, neither the Registrar nor the 
Government of West Bengal took any 
steps for holding the Annual General 
Meeting of the Society, The last attempt 
was made by the appellant by a letter 
written by his Advocate to the Secre- 
tary, Co-operation Department, Govern- 
ment of West Bengal, requesting him to 
give the necessary permission, butin 
vain, Thereafter, On -December 15, 1978, 
the appellant filed a writ ` petition 
whereupon a Rule Nisi was issued by 
this Court calling upon the respondents 
to show-cause why the Annual General 
Meeting should not be held. The said 
Rule Nisi is still pending. - 

4. During the pendency of the said 
Rule, on February 3, 1979. the said 
Amendment Act of 1978 was passed by 
the West Bengal Legislature introduc- 
ing into the Act Section 26-A, Sec. 26-A 
is as follows: 

"26-A. Dissolution of managing com- 
mittee in certain cases and appointment 
of special officer. — Notwithstanding 
anything to the contrary contained in 
this Act or in any other law for the 
time being in force — 

(a) the managing committee of any 
of the co-operative societies mentioned 
in the Fifth Schedule shall. if the elec- 
tion of members of the managing com- 
mittee of such society has not -been 
held within a period of fifteen months 
after the date of the last preceding 
meeting held under sub-section. (1) of 
Section 21, stand dissolved with effect 
from the date immediately following 
the day on which said peria of fifteen 


months expires; , ; 
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(b) with effect from the date .of dis- 
solution of the managing committees of 
a co-operative society under clause (a), 
the members of the managing committee 
ef the said co-operative society shall 
be deemed to have vacated their offi- 
ces: 

(c) upon such dissolution of the 
managing committee the Registrar shall, 
by notification in the Official Gazette, 
appoint a special officer for managing 
the affairs of the co-operative society 
and for making arrangement for the 
reconstitution of a new managing com- 
mittee of the co-operative society in ac- 
cordance with the provision of this Act 
and the rules made thereunder and the 
by-laws of the society within a period 
not exceeding one year from the date 
of such dissolution : 

Provided that till such special offi- 
cer is appointed under this clause, the 
highest executive of the society, by 
whatever designation he may be called, 
shall manage the affairs of such society. 

Explanation, —- In case of any dis- 
pute as to who is the highest executive 
of the society, the Registrar’s decision 
shall be final: 


(a) with effect from the date of dis- 
solution of the managing committee of 
a co-operative society under clause (a) — 
(i) all properties of the co-operative 
society shal] vest in the Registrar. and 

(ii) subject to the contro] and direc- 
tion of the Registrar, the highest execu- 
tive of the society or the special offi- 
cer, as the case may he, shall exercise 
all the powers and perform all the 
duties which may. under this Act, the 
rules and the by-laws, be exercised or 
performed by the managing committee 
or any officer of the society: 

(e) where a special officer has been 
appointed under clause (c), the Regis- 
trar may, by order, fix the remunera- 
tion of the special officer, and the re- 
muneration so fixed shall be paid out 
of the funds of the co-operative society 
whose affairs are managed by such 
special officer; 

(f) the special officer appointed under 
clause (c) shall hold office until the 
managing committee is reconstituted.” 
After the enactment of Section 26-A, 
on February 12, 1979. the appellant fil- 
ed another writ petition inter alia 
challenging the constitutional] validity 
of Section 26-A. The Rule Nisi out of 
which this appeal arises was issued on 
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the said writ petition by A. K. Mookerji 
J. An interim order of injunction 
restraining the respondents Nos. 1 to 4 
from giving effect to the provision of 
Section 26-A in respect of the Society 
was also granted. On December 18, 
1979, A. K. Mookeriji J. passed an order 
in accordance with the submissions 


made by the learned counsel of the 
parties, _ 
5. By the said order, the learned 


Judge appointed the Managing Director 
of the Society as the Special Officer 
for the purpose of holding the election 
of the members of the Managing Com- 
mittee of the Society including the 
election of its delegates and consti- 
tuents in accordance with law. It was 
directed that the Special Officer would 
hold the election within a period of six 
months from the date of the said order. 
Further, it was directed that upon the 
constitution of the Managing Committee, 
would take over charge from the pre- 


sent management and the present 
management would cease to function, 
and the interim order as modified 


would continue till the assumption of 
charge by the new Managing Commit- 
tee. . 

6. It appears that after the said 
order was passed by the learned Judge, 
the State Government in exercise of 
its power under Section 21 (4) of the 
Act directed the holding of the Annual 
General Meeting -of the Society. There- 
after, on June 17, 1980, the Annual 
General Meeting- was held and the 
Managing Committee was reconstituted 
as directed by the learned Judge, On 
July 8, 1980, the State Government 
made its nomination on the Managing 
Committee of the Society in accordance 
with Section 28 (1) of the Act. 

7. While the Managing Committee 
of the Society had been functioning 
since the date of its reconstitution on 
June 17, 1980, on March 17. 1981, B.C. 
Basak, J. vacated the interim order 
that was granted by A. K. Mookerji J. 
although the Rule Nisi did not appear 
in the list of the learned Judge and, con- 
sequently, the appellant did not get any 
opportunity to appear before the learn- 
ed Judge and oppose the prayer of the 
respondents Nos. | to 4 for vacating 
the interim order. If may be stated 
that there was no question of vacating 


the interim order asin terms of the 
order -dated December 18, 1979 the 
interim order spent its force after the 
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new Managing Committee had taken over 
charge of the management of the So- 
ciety, There was, therefore, no interim 
order that could be vacated. Be that as 
it may, it appears that after the in- 
terim order was vacated without the 
knowledge of the appellant, the Manag- 
ing Director of the Society who, as 
stated already, was appointed a Special 
Officer for the purpose of holding the 
election of the members of the Manag- 
ing Committee, admitted a charge re- 
port to the effect that the election of 
the members of the Managing Commit- 
tee of the Society held on June 17, 
1980 had become infructuous after the 
Said interim order was vacated, and 
that he had assumed charge of the So- 
ciety with effect from that date, that is, 
March 21, 1981. In other words, the 
Managing Director of the Society 
superseded the Managing Committee, 
The matter was brought to the notice 
of Basak, J, by the appellant and it 
was pointed out on his behalf that the 
interim order was vacated without giv- 
ing him any opportunity of being heard, 
as a result of which the Managing Di- 
rector had superseded the Managing 
Committee and took over charge of the 
Society. The learned Judge recalled 
the order vacating the interim order 
but did not interfere with the taking 
over of the charge of the Society by 
the Managing Director in supersession 
of the reconstituted Managing Commit- 
tee. Again, the matter appeared before 
Basak, J. on Aprit 6, 1981 and the 
learned Judge, after hearing the sub- 
missions made on behalf of the parties, 
directed the Managing Director to run 
the administration of the Society and 
further directed that reconstituted 
Managing Cornmittee would have no 
power of Management, 


8. Being aggrieved by the said order 
of Basak J. the appellant preferred an 
appeal] to this Court and this Court by 
its judgment dated April 9, 1981 held 
inter alia that prima facie the reconsti- 
tution of the Managing Committee was 
made. in accordance with law and, ac- 
cordingly, directed the Managing Direc- 
tor to hand over charge of the Society 
to the appellant, who was the Chair- 
man of the reconstituted Managing 
Committee. On that very day, that is, 
on Apri] 9, 1981, the Managing Director 
refused to hand over charge of the So- 
ciety to the appellant or to the re- 
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constituted Managing Committee on the 
ground that a Specal Officer had been 
appointed under the new provision of 
Section 26-A (à of the Act by the 
Registrar of Co-operative . Societies, 
West Bengal. Another. incident happen- 
ed on that day, namely, the learned 
Judge discharged the Rule Nisi out of 
which this appeal arises. The relevant 
portion of the order dated April 9, 
1981 of the learned Judge discharging 
the Rule Nisi is as follows: 

“In this matter, the only question 
raised is the question of validity of 
S. 26-A of the West Benga] Co-operative 
Societies Act, 1973. I have already de- 
cided this question in another similar 
matter and I have held that the said 
section is iĦtra vires, In that view of 
the matter, there is no merit in this 
Rule and I pass similar order, 

The application- is, accordingly, dis- 
missed and the Rule is discharged, All 
interim orders are vacated. There will 
be no order as to costs,” 

9. On April 10, 1981, on the prayer 


made on behalf of the appellant we 
directed the parties including the 
Managing Director of the Society to 


maintain status quo as on April 8, 1981 
with regard to the Management of the 
Society, On April 16, 1981, we directed 
the Special Officer purported to have 
been appointed by the Registrar under 
Section 26-A (c) of the Act to be added 
as a party respondent in the appeal 
and also in the application for interim 
order. On April 21, 1981, we directed 
that the Managing Director of the So- 
ciety would continue to manage the 
affairs of the Society as a Special Offi- 
cer as he had been doing till April 8, 
1981 under the order of the learned 
trial Judge and stayed the operation of 
the order of appointment of the Special 
Officer under Section 26-A {c) of the 
Act by the notification dated April 9, 
1981 published in the Calcutta Gazette 
(Extraordinary) dated April 10 1981. 
Ultimately, by an order dated May 6, 
1981, we directed the said interim order 
to continue till the disposal of the ap- 
peal. 

10. It is not disputed that the Manag- 
ing Committee that was constituted in 
the Annual General Meeting held on 
December 22, 1976 was in accordance 
with the provision of Section 21 (1) of 
the Act. Under sub-section (2) of Sec- 
tion 21, such meeting shall be held nof 
more than fifteen months after the date 
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of the last’ preceding meeting ‘held 
under sub-section (1). Sub-section (3) 
inter alia provides that on the failure 
of the Managing Committee of the So- 
ciety to call the meeting within the 
period of fifteen months, the Registrar 
shall call, or authorise any of his off- 
cers to call a general meeting within 
the period of three months from the 
date of expiry of the aforesaid fifteen 
months, Under sub-section (4) the State. 
Government has. the power, in special 
circumstances, to permit the Registrar 
to call the general meeting even after 
the expiry of eighteen months from the 
date of the last preceding meeting held 
under ‘sub-section (1). In the instant 
case, the Annual General Meeting could 
not be called by the Managing ‘Commit- 
tee within a period of fifteen months 
or by the Registrar within a period of 
eighteen months inasmuch as the Manag- 
ing Committee was dissolved and a writ 
petition was pending in this Court in 
which the notification dissolving the 
‘Managing “Committee was challenged. 
After the order of dissolution was quash- 
ed and the Managing Committee was 
restored to the Management of the So- 
ciety, they tried their best to get the 
Annual General Meeting called by the 
Registrar under Section 21 (4) of the 
Act, but failed. The Managing Com- 
mittee was, however, reconstituted on 
June 17, 1980, by the said interim 
order dated December 18, 1979 of A.K. 
Mookerji, J. This reconstitution’ of the 
Managing Committee was made not 
under Section 26-A but under Section 
21 (4) read with Section 23 (2) of the 
Act. Section 23 (2) inter’ alia provides 
that no person, who has been a mem- 
ber of the Managing Committee of a 
Co-operative Society for consecutive 
three terms or three years, whichever 
is less, shall be eligible for being a 
member of the managing committee of 
the said society through re-election or 
by appointment or co-option within a 
period of two years from the date of 
his retirement or voluntary resignation, 
as the case may be. Thus the Managing 
Committee was reconstituted in| terms 
of the said order dated December 18, 
1979 of A. K. Mookeriji J. with the elec- 
tion of 1/3rd of the members of the 
Managing Committee. It has been stated 
already, that the State Government had, 
before such reconstitution 
Managing Committee, accorded its per- 
mission under Section 21 (4) and, after 
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such reconstitution, placed its nominee 
On the Managing Committee under Sec- 
tion 28 (1) of the Act. 

- 11. At this stage, it may be stated 
that in discharging the Rule the learn- 
ed Judge has not given any reason in 
the impugned order, but has referred 
to his decision in a similar matter 
where it has been held by him that 
Section 26-A is not ultra vires, Un- 
fortunately, the judgment in the said 
other matter is not forthcoming, As 
requested by the learned counsel of 
the parties, we propose to dispose of 
the appeal without the said judgment of 
the learned Judge stated.to have been 


‘delivered ina similar case which is 


also pending before us in appeal. 

12. The first question that requires 
consideration in this appeal is whether 
the reconstitution of the Managing Com- 
mittee was made by way of an interim 
arrangement pending the disposal of 
the Rule Nisi out of which this appeal 
arises. It is urged by Mr. Arun Pro- 
kash Chatterjee, learned’ Senior Stand- 
ing Counsel appearing on behalf of the 
State of West Bengal that such re- 
constitution of the Managing Com- 
mittee was not in accordance with S. 21 
(1) of the Act but it was reconstituted 
under- the order of the learned Judge 
by way of an interim arrangement, It 
is submitted by him that after the 
Rule Nisi was discharged and the in- 
terim order was vacated, the Managing. 
Committee was automatically dissolved 
and S. 26A became oparative. It is- 
contended by him that even assuming 
that the’ reconstitution of the Managing 
Committee was held not by way of an 
interim arrangement, still it was not 
held in conformity to the provisions of 
the Act, It is urged that the members 
who were elected to the Managing 
Committee had certain disqualifica- 
tions which disentitled them to be 
elected as’) members of the Managing 
Committee and, as such, the said 
Managing Committee was not recon- 
stituted even in terms of the order of 
A. K. Mookerji J. under which such 
reconstitution was to be made in ac- 
cordance with law. He submits that 
the Registrar of Co-operative Societies, 
West Bengal was perfectly justified in 
ignoring the reconstitution of the said 
Managing Committee and in appointing ` 
a Special Officer for managing the 
affairs. of the Co-operative Society 
under Section 28-A (c) of the Act, 
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13. The reconstitution of the Manag- 
ing Committee was held under the 
order of A. K. Mookerji J. dated Dec. 
18, 1979. It is submitted by Mr. Bhola 
Nath Sen, learned counsel appearing 
On behalf of the appellant that the said 
order was made by the learned Judge 
by consent of parties. There is, how- 
ever, no indication in the said order 
that it was passed by consent of par- 
ties: at the same time, there is also no 
indication that such reconstitution was 
opposed by any of the parties, We do 
not think we are called upon to decide 


whether or not the said order was 
made by consent of parties. But ona 
consideration of the facts, as stated 
above, we are of the view that the 


learned Judge did not intend that the 
reconstitution of the Managing Commit- 
tee would be only by way of any in- 
terim arrangement pending the disposal 
of the Rule Nisi The order by which 
the learned Judge directed reconstitu- 
tion of the Managing Committee by 
holding an election in accordance with 
law, that is to. say, in accordance with 
the provisions of the Act, was passed 
in modification of the interim order that 
was already granted by him. The learn- 
ed Judge directed in the said order 
that upon the constitution of the 
Managing Committee, the new Manag- 
ing Committee would take over charge 
from the present management and the 
present management would cease to 
function. Further. it was directed that 
the interim order as modified would 
continue till the assumption of charge 
by the new Managing Committee, This 
indicates that the learned Judge was 
not making an interim arrangement as 
submitted on behalf of the respondents. 
This view also finds support from the 
fact that the State Government accord- 
ed permission under Section 21 (4) and 
after the reconstitution of the Manag- 
ing Committee placed its nominee on 
the reconstituted Managing Committee 


under Section 28 (1) of the Act. It is 
Significant to be noticed that at the 
time the learned Judge modified the 
interim order and directed the 


holding of election of the members of 
the Managing Committee, no submis- 
sion appears to have been made on 
behalf of the respondents Nos, 1 to 4 
that such reconstitution of the Manag- 
ing Committee should be made in terms 
of the provision of Section 26-A’ (c) of 
the Act, that is to say, by treating the 
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Managing Committee as dissolved and 
electing all the members thereof, 


14. As to the question whether the 
election was held and the reconstitution 
of the Managing Committee was made 
in accordance with the provisions of the 
Act or whether the members who were 
elected on the Managing Committee 
were disqualified and, as such, not 
eligible for being elected, could not be 
decided by the Registrar of Ce- 
operative Societies in exercise of his 
Power under Sec. 26A (c) of the Act. 
S. 26A (c) does-not confer any power on 
the Registrar to decide whether the re- 
constitution of a managing committee 
was made in accordancee with the pro- 
visions of the Act and the rules framed 
thereunder. Under Cl (a) of S. 26A, if 
the election of members of the manag- 
ing committee of a society mentioned 
inthe 5th Schedule has not been held 


within a period of fifteen months 
after the date of the last preceding 
meeting held under S. 21 (1), the 


Managing Committee of such -Society 
shall stand dissolved with effect from 
the date immediately following the day 
On which the said period of fifteen 
months expires, Clause (c) of Section 
26-A authorises the Registrar to ap- 
point a Special Officer for managing 
the affairs of the dissolved Managing 
Committee and for making arrange- 
ment for reconstitution of a new 
Managing Committee, Thus the Regis- 
trar is only concerned as to whether 
or not the election of the members of 
the Managing Committee has been held 
within fifteen months of the last pre- 
ceding meeting. He has, in our opin- 
ion, no power and authority to decide 
the question as to the legality or other- 
wise Of an election of members on 
the Managing Committee of a Society. 

15, The real question is whether 
Section 26-A applies to cases where the 
said period of fifteen months had ex- 
pired before the enactment of Sec, 26-A. 
In other words, the question is whe- 
ther Section 26-A is retrospective in 
operation. Normally it should be pre- 
sumed that a statute is prospective in 
operation unless it is made retrospec- 
tive either expressly or by necessary 
implication.. As we read Section 26-A, it 
is clear to us that it is prospective in 
operation. The words “shall 
stand dissolved with effect - from . the 
date immediately following the day on 
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which the said period of fifteen months 
expires” in clause (a) of Section 26-A 
and the words “the Registrar shall” in 
clause (c) of Section 26-A clearly indi- 
cate that the section is prospective in 
operation, To hold that Section 26-A is 
retrospective in operation will lead to 
manifest absurdity, Under clause (a) of 
Section’ ` 26-A, the date of dissolution 
has been fixed to be the date follow- 
ing the day on which the said period 
of fifteen months expires, The Regis- 
trar shall appoint a Special Officer for 
Managing the society and for holding 
the election within a period not exceed- 
ing one year from the date of such dis- 
solution, There may be cases where 
the said period of one year had expir- 
ed before the enactment of Section 26A 
and in such cases, the section will not 
be applicable, Even if we ignore the 
General Meeting that was held in 
- terms of the said order dated Decem- 
ber 18, 1979, then, admittedly, the last 
Annual General Meeting of the So- 
ciety was held on December 22, 1976, 
the period of fifteen months from that 
date had expired on March 3, 1977 and 
the period of one year from that date 
had expired on March 3, 1978, that is, 
long before the enactment of Section 
26-A. Thus Section 26-A does not also 
in terms apply to the instant case. We 
are unable to accept the contention of 
Mr. Chatterjee that the date of dissolu- 


tion of the Managing Committee shall. 


be the date on which Section 26-A was 
enacted, If this contention is accepted 
that will be, in our opinion, putting 
some words into the section’ which are 
not there, Clause (a) of S. 26-A speci- 
fies the date of dissolution of the 
Managing Committee which is the date 
following the day on which the period 
of fifteen months expires, On a proper 
construction of Section 26-A, we hold 
that the section is not retrospective in 
operation, but it applies prospectively. 
The provision of Section 26-A will ap- 
ply in those cases where the period of 
fifteen months referred to in clause (a) 
of the section expires after the enact- 
ment of the ~ section. The notification 
No. 6266 dated April 9, 1981, published 
in the Calcutta Gazette (Extraordinary) 
on April 10, 1981 and issued by the 
Registrar of Co-operative Societies, 
West Bengal under Section 26-A. (c) of 
the Act appointing a Special Officer for 
. 1981 Cal/25 XI G—23 ` 
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managing the affairs of the Society and 
for making arrangement for the recon- 
stitution of a new Managing Commit- 
tee of the Society is, therefore, illegal 
and ultra vires Section 26-A and is void: 


- 16. It is, however, contended by Mr. 
Chatterjee that the writ petition was 
not maintainable only at. the instance 
of the appellant Ali Ahmed, the Chair- 
man of the Society. It is submitted by 
him that as the other members of the 
Managing Committee of the Society 
has not joined the appellant in the 
writ petition, it was not maintainable, 
and the appellant has no locus standi to 
challenge the said notification issued by 
the Registrar of Co-operative Societies, 
West Bengal, under Sec, .26-A (c) of the 
Act or fo challenge the ` constitutional 
validity of the provision of Section 
26-A, In support of this contention, 
much reliance has been placed by the 
learned Senior Standing Counsel ona 
decision of the Privy Council in Duray- 
appah v. Fernando, (1967) 2 All ER 
152, At page 160 of the report Lord 
Upjohn observed as follows: 


“Their Lordships therefore are clear- 
ly of opinion that the order of the 
Minister on May 29, 1966, was voidable 
and nota nullity, Being voidable it 
was voidable only at the instance of 
the person against whom the order was 
made, that is the council: but the, 
council has not complained, The appel- 
lant was no-doubt mayor at the time 
of its dissolution, but that does not 
give him any right to complain in- 
dependently of the council. He must! 
show that he is representing the council 
or suing on its behalf or that by reason 
of certain circumstances —- such for 
example as that the council could not 
use its seal because it is in the posses- 
sion of the Municipal Commissioner, or 
that for other reasons it has been im- 
practicable for the ‘members of the 
council to meet to pass the necessary 
resolutions — the council cannot be the 
plaintiff. Had that been shown then 
there are well known Procedures 
whereby the plaintiff can sue on’ be- 
half .of himself and the other corpora- 
tors making the council a defendant, 
and on pleading and proving the neces- 
sary facts may be able to establish in 
the action that he is entitled to assert 
the rights of the council, That, how- 
ever, is not suggested in this case. The 
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appellant sets up the case that as 
. Mayor he is entitled to complain, but 
as such he plainly is not. If the council 
is dissolved, the office of Mayor is dis- 
solved with it and he has no indepen- 
dent right of complaint, because he 
holds no office that is independent of 
the council, If the Mayor were to be 
heard individually he could only deal 
with complaints against the council 
with which ex hypothesi the council it- 
self did not wish to deal. So according- 
ly, it seems to their Lordships that on 
thig short ground the appellant cannot 
maintain this action,” 


17. The above observation, in our 
opinion, is of no help to the respon- 
dents. In the instant case, the appel- 
lant has challenged the constitutional 
validity of Section 26-A, and it has also 
been submitted on behalf of the appel- 
lant that the said notification issued 
by the Registrar of Co-operative So- 
cieties appointing a Special Officer is a 
nullity, Indeed, we have held that Sec- 
tion 26-A does not apply to the facts 
and circumstances of the case, and that 
the said notification is void, So, in terms 
of the above observation of the Privy 
Council, as the said notification is a 
nullity, the Managing Committee of the 
Society continues and, accordingly the 
Chairman has locus standi to file the 
writ petition without the other mem- 
bers joining him. Further, in the writ 
petition, out of which this appeal 
arises, the appellant has not challenged 
any specific order passed by the re- 
spondents Nos, 1 to 4, but what has 
been challenged is the constitutional 
validity of Section 26-A. At the time 
the writ petition was filed, there was 
no order dissolving the Managing Com- 
mittee of the Society and so the ques- 
tion of any order being void or void- 
able as was in the Privy Council case 
of Durayappah v. Fernando (supra) 
does not arise, What has been laid down 
by the Privy Council in the said deci- 
sion is that when an order dissolving 
the council is voidable and not void. 
such an order cannot be challenged at 
the instance of a Mayor of the council 
alone, But if such. an order is void or 
a nullity an action will be main- 
tainable at the instance of the Mayor 
of the council alone. The facts and 
circumstances of the instant case are 
different from those in the said Privy 
Council case, and the principles of law 
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laid -down therein cannof, therefore, 


be invoked. 

18. Mr, Naranarayan Gooptu, learn- 
ed Senior Government Pleader appear- 
ing on behalf of the Managing Director 
and the Society, the respondents Nos, 
4 and 5 have urged that the scope and 
ambit of the writ petition cannot be 
enlarged, His contention is that as the 
appellant has only called in question 
the constitutional validity of Sec, 28-A, 
he cannot be permitted to challenge the 
notification issued by the Registrar of 
Co-operative Societies under Section 
26-A (c) of the Act without an amend- 
ment of the writ petition incorporat- 
ing therein such challenge, Further, he 
submits that as the notification was not 
issued on the date the writ petition 
was filed by the appellant, the appel- 
lant had nO cause of action for chal- 
lenging the validity of Section 26-A or 
the said notification, We are unable to 
accept the contention, It is true that 
in the writ petition, the constitutional 
validity of Section 26-A was challeng- 
ed, but there was also another prayer 
for the issue of a writ in the nature of 
Mandamus commanding the respondents 
to forbear from implementing the pro- 
vision of Section 26-A and from acting 
On the basis thereof for the purpose of 
dissolution of the Managing Committee 
of the Society. It is now well settled 
that the High Court .has the jurisdic- 
tion to mould the prayers in a writ 
petition and grant relief to the aggriey- 
ed party to which he is entitled under 
the law, although such relief has not 
been specifically asked for. On behalf 
of the appellant, no argument has been 
advanced before us regarding the con- 
stitutiona]l validity of Section 26-A, for 
it has no manner of application in the 
instant case as it is not retrospective 
in operation, The notification under 
Section 26-A (c) was issued immediately 
after the discharge of the Rule Nisi. 
The appellant had undoubtedly, in our 
opinion, the right to challenge the said 
notification by a separate writ petition, 
But, we do not think that he cannot 
challenge the same in the pending pro- 
ceeding, that is to say, in the instant 
appeal, The issuance of the said noti- 
fication is a subsequent fact and is very 
much relevant to the question of dis- 
solution of the Managing Committee of 
the Society, The Court has the power 
to take notice of subsequent events for 
the purpose of complete adjudication of 
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disputes between-the parties and for 
shortening litigation, If we had-not 
taken notice of the issuance of the noti-~ 
fication, the parties would be driven 
to a further litigation, In our opinion, 
technicalities should not stand in the 
way of this Court in a proceeding under 
Article 226 of the Constitution in com- 
pletely adjudicating the issue, In ‘this 


connection, we may refer to an observa-. 


tion of the Supreme Court in Pasupuleti 
Venkateswarlu v, The Motor & General 
Traders, AIR 1975 SC 1409. It has 
been observed that for making the right 
or remedy claimed by party just and 
meaningful as also legally and factual- 
ly in accord with the current realities, 
the Court can, and in many cases must, 
take cautious cognizance of events and 
developments subsequent to the institu- 
tion of the proceeding provided the rules 
of fairness to both sides are scrupulous- 
ly obeyed, In the instant case, for effec- 
tively adjudicating the disputes between 
the parties, we feel that not only. we 
should, but we must also consider the 
validity of the said notification under 
Section 26-A (c) of the Act and, indeed, 

such consideration we have come 
to the conclusion that if is illegal and 
invalid, No other point has been urged 
on behalf of either party, 


19. In the circumstances, we set 
aside the order of the learned Judge and 
make the Rule absolute. The notifica- 
tion No, 6266 dated April 9, 1981. pub- 
lished in the Calcutta Gazette (Extraor- 
dinary) dated April 10, 1981, issued by 
the Registrar of Co-operative Societies, 
West Bengal, under Section 26-A (c) 
of the Act being illegal, inoperative 
and void, is quashed. The respondents 
Nos, 1 to 4 and also the added respon- 
dent who is the Special Officer appointed 
under the said notification are directed 
to forbear from interfering in any 
manner whatsoever with the Managing 
Committee reconstituted in ‘terms of the 
order dated December 18, 1978 of A. K, 
Mookerji J. The respondents Nos, 1 to 
4 and the Special Officer, the added re- 
spondent, shall forthwith deliver charge 
of the Society to the said Managing 
Committee. through the appellant, who 
is the Chairman of the said Managing 
Committee, Let appropriate writs issue 
in the above terms, All interim orders 
are vacated, 

20. The appeal is allowed, but in 
view of the facts and circumstances of 
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the case, there will be no order for 
costs, ; 


21. We make it clear that we have 
not said anything as to the constitu- 
tional validity or otherwise of Section 
26A of the Act. - 


22. As prayed for by the learned 
Senior Standing Counsel, operation of 
this judgment will remain stayed for a 
period of seven days only from date, 

A, K SARKAR, J.:— I agree, 

Appeal allowed. 
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Smt, Bindu Bashini Debya and others, 
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S. A, No, 119 of 1978, D/- 20-7-1981. 


West Bengal Premises Tenancy Act 
(12 of 1956), Section 13 (1) & (6). ~ 
Suit for eviction against principal de- 
fendants — Pro forma defendant not 
living with principal defendants original 
tenant of suit premises — He did not 
surrender tenancy and was not a de- 
faulter — Notice under Section 13 (6) 
not served on him — Suit for eviction 
against principal defendants not main- 
tainable, i 


Suit for declaration of title, recovery 
of possession and mesne profits was 
filed against the defendants in 1969. 
The premises were tenanted to pro forma 
defendant in 1948 were sold by his land- 
lord to the vendee who jn his turn had 
sold it to the plaintiff in 1965, - Suit for 
eviction and arrears of rent instituted 
against the pro forma defendant by his 
landlord in 1955 was decreed for arrears 
ofrent in 1956 but the landlord’s claim 
for eviction was dismissed. The pro 
forma defendant had vacated the suit 
premises in Dec, 1955 and lived separa- 
tely from the principal defendants in. 
another house, There was no pleading 
in the. suit against the principal defen- 
dant that the pro forma defendant was a 
defaulter at any time of the institution 
of the suit nor was there any allega- 
tion in the plaint that he had surrender- - 
ed tenancy prior to the institution of 
suit against the principal defendant. 
The principal defendants allegeq that 
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the pro forma defendant never occupied 
the suit premises and always lived sepa- 
rately from them, 


Held, that as the suit against the pro 
forma defendant was decreed only for 
arrears of rent and no decree for evic- 
tion was passed the pro forma defendant 
was the tenant in the suit premises 
when the suit against him was disposed 
of, The suit against the principal de- 
fendants not being a suit under the Act 
and as the tenancy of the pro forma 
defendant continued the plaintiff could 
mot get a recovery of possession of the 
Suit premises during the subsistence ‘of 
such tenancy whatever was the defence 
of the principal defendant and notwith- 
standing the non-appearance of the pro 
forma defendant to contest the suit at 
any stage, As the claim of the plaintiff 
against the principal tenant had not 
been made out in the plaint on the basis 
of contractual tenancy of pro forma de- 
fendant in the suit premises, the plain- 
tiff could not recover possession of suit 
premises without establishing ground of 
eviction under the Act, The tenancy of 
the pro forma defendant could not be 
terminated without giving notice under 
Sec, 13 (6) as it could not be said that 
the jural relationship of ‘Jandlord. and 
_ tenant between the plaintiff and the 
pro forma defendant terminated before 
the suit against principal defendants. 
Further, continuous residing in the 
premises ig not a condition for protec- 
tion under the Act, Case law discussed. 

(Paras 6 & 7) 


Cases Referred : Chronological Paras 


AIR 1979 SC 1745 6 
AIR 1977 Cal 110 (FB) 7 
AIR 1964 Cal 1 : 67 Cal WN 977 6 
AIR 1954 Nag 305 6 
AIR 1952 SC 156 : 1952 Cri LJ 836 6 
(1931) 2 KB 546 : 145 LT 675 : 47 TLR 

597, Skinner v., Geary ‘ 7 


JUDGMENT : — This is an appeal by 
- the plaintiff from the appellate decision 
of the learned Additional District Judge 
at Jalpaiguri modifying the decision of 
the learned Subordinate Judge at Jal- 
paiguri in Title Suit No. 13 of 1969 for 
declaration of title, recovery of posses- 
sion and mesne profits, 


2. The plaintiff's case was that one 
Keramuddin was the owner of the suit 
premises comprised in holding No. 144, 
in Ward No, 16 of Siliguri Municipality 
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as described in the schedule to the 
plaint, He sold the suit : premises ‘to 


Sawarmal: Tulsan by a registereq deed 
of sale dated 3-7-1961, Thereafter. the 
plaintiff purchased the suit premises 
from the said Sawarmal Tulsan by a 
registered deed of sale dated 22-2-1965 
for a consideration of Rs. 4,000/~ . and 
became the absolute owner of the same, 
The pro forma defendant No, 5 was the 
eldest son of the defendant No. 1 and 
the defendants Nos, 3 and 4 were the 
other two sons of thé defendant No, 1 
and the defendant ‘No, 2 was the widow 
of pre-deceased son of the defendant 
No, 1 Smt, Biridubasini Debi. The pro 
forma defendant No. 5 as the head of 
the family of the defendants was a mon- 
thly tenant in the suit premises at a 
rent of Rs, 25/- per month payable aċ- 
cording to Bengali calendar months 
under Keramuddin. He vacated the suit 
premises in Agrahayan 1362 B. S. and 
since then he lived separately from the 
principal defendants in another house, 
The principal defendants thereafter, pos- 
sessed the suit premises illegally with- 
out any right, title or interest therein; 


3. The principal defendants contest- 
ed the suit by filing a written statement 
and an additional written statement. 
Their case was that they as refugees 
from East Pakistan came to Siliguri 
town and thereafter began to reside in 
the suit premises from the 1st Aswin of 
1354 B. S, and that since then they were 
in adverse possession of the suit pre- 
mises for more than 12 years, Thus they 
acquired title to the, suit premises, The 
pro forma defendant No.5 never occu- 
pied the. suit premises, and heall along 
lived separately. from the principal de- 
fendants since their migration from East 
Pakistan, The alternative case of the 
defendants was that assuming and not 
admitting that the pro forma defendant 
No, 5 was a monthly tenant in the suit 
premises under the previous landlord 
Keramuddin,: his alleged . tenancy was 
not determined according to law and 
hence the plaintiff could not succeed in 
the present suit for recovery of posses- 
Sion of the suit premises., 


-4 The Trial Court deread the suit 
holding that the plaintiff had title to 


the suit premises by purchase, that 
the monthly tenancy of the ` pro 
forma defendant No. 5 in the 


suit premises which 
September, 1948. 


commenced ` in 
came to an end after 
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he left the suit premisés in Agrahayan in ‘the suit premises on 27-9-1956 when 


1362 B.-S.. corresponding to November,’ 
1955 long before the institution of the: 


present suit and that the -principal i- de- 
fendants failed to’. prove their plea of 
adverse possession of the suit premises 
for 12 years, The-court of appeals be- 
low hag modified the décision of the 
trial Court by holding ‘that: although 
the plaintiff has title to the suit pre- 
mises, he is not entitled to recover, 
khas possession and: mesne profits, . as 
such claim of the plaintiff has not been 


made in the plaint on the basis of ter- 


mination’ of the contractual tenancy of 
the pro forma’ defendant No. 5 in the 


suit premises and that the’ plaintiff can-- 


not recover possession Of the suit- pre- 
mises without establishing any of the 
grounds for ‘eviction under the West 
Bengal -Premises Tenancy. Act 1956 in a 
proper suit for eviction brought before 
a competent court in accordance with 
the provisions of the said Act.. ‘The 
learned Additional District Judge has, 
therefore; disallowed the plaintiffs pra- 
yer for recovery of khas possession of 
the suit property -and mesne . profits. 
"5. Both thecourts below have found 
that the suit- premises belonged to 
Keramuddin wnder whom the pro forma 
defendant No, 5 ‘Jyotish Chandra Bagchi 
was a monthly tenant therein at a rent 
of Rs, 25/- per month from September, 
1948. Keramuddin sold the suit pre- 
rhises to Sawarmal Tulsan ‘by a register- 
ed conveyance datéd 3-7-1961 and from 
the latter the plaintiff/appellant purchas- 
ed the’ suit premises by a registered deed 
of sale dated the 22nd May, 1965. It 
has also been found that 
instituted’ O. C. Suit No. 56 of 1955 in 
-the local court of Mumsif against -the 
pro forma defendant No. 5 for- eviction 
and arrears of rent. The tenant/defen- 
‘dant ‘contested the said suit which was 


decreed in part for arrears of rent only, - 


on the 27th September, 1956 as the 
landlord’s‘ claim, for eviction was dis- 
missed on the ground that no valid no- 
tice to quit had been served on thé 
tenant. The tenant/defendant took the 
plea in his written statement in- that 
suit that he had left the suit premises 
‘after duly informing the: plaintiff/land- 
lord‘in-the latter part of Aswin 1362 
B. S. But as the said suit was decreed 
only for arrears of rent and no decree 
for eviction was passed, it must be held 
that the pro forma defendant No. 5 of 


the present suit wag- a monthly tenant 


.tenant pro forma defendant No. 5. 


Keramuddin -’ 


the said suit, viz. -the O. C.-Suit No. 56 


of 1955. was disposed of.‘ It is no doubt 


a-common case ‘that the pro.forma defen- 


.dant No. 5 did not reside in the ‘suit 


premises after Agrahayan -1362 B. S. 
ie. December, 1955. The principal de- 
fendant No. I’s evidence is that her 
eldest son Jyotish (pro forma defendant 
No, 5) never lived in the suit premises 
but her version has not been accepted 
both by the trial court and the Ist ap- 
pellate court, The contesting defendants 
in the instant suit have sought to rely on 
the copy of an -ejectment notice dated 
26-12-1963 (Ext. E) addressed to the pro 
forma defendant ` No. 5 on behalf of 
Sawarmal Tulsan,” the then landlord 
purporting to terminate. the contractual 
tenancy and threatening to sue bim for 
ejectment from the suit premises on the 
ground of default. But this document 
was filed on 28-3-1972 about 2} months 
after the much belated additional writ- 
ten statement. There is no evidence as 
to ‘how ‘the principa] defendants got the 
eopy of the purported notice of eject- 
ment,’ Nor is there any evidence of 
service of the said notice upon the 
The 
address given there was ‘Siliguri with- 
out mention of any premises number or 
the name of any street or local area. 
The learned Additional District Judge 
has rightly placed no reliänce on the 
said document. - 

6. Ir the context of the facts of this 
case as stated above. it has been con- 
tended by the learned advocate for the 
plaintiff/appellant that as the pro forma 
defendant No. 5 left 'the' suit premises 
in Agrahayan 1362 B. S. (December 
1955) without any intention to return 
or re-occupy the same, he not having 
contested the present suit at any stage 
of trial or appeal, it should be held that 
he surrendered the suit premises and 
there was termination of his tenancy 
prior to the institution of the present 
suit. In this connection, reliance has ` 
been placed on the Division Bench in © 
the case of Mehromal v. T. N. Behel. 
AIR 1954 Nag 305 in which it has been 
observed by the learned Judges that if 
a tenant leaves the tenancy without 
placing the landlord in possession there- . 
of and the landlord acquiesces in it, 
the tenancy cannot subsist although the 
landlord has not been placed any phy- 
sical possession thereof. But the afore- - 
said reported case arose out of creation j 
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-Of a sub-tenancy in violation of the rel- 
evant Rent Control Order 1949 and the 
question was whether the Rent Control- 
ler could allot it treating the tenancy 
as vacant. In the present case the 
facts are different and there is also no 
pleading or evidence of acquiescence by 
the landlord who on the contrary was 
then .proceeding with the suit for eject- 
ment and arrears of rent being O. C. 
Suit No, 56 of 1955 which was disposed 
of on 27-9-1956, The learned advocate 
for -the appellant has also referred to 
the decision in the case of Dhanapal 
Chettiar v. Yesodai Ammal, AIR 1979 
SC 1745. in support of his proposition 
that where there is forfeiture of the 
tenancy for non-payment of rent by 
the tenant no notice of ejectment is 
necessary and a suit for his eviction 
can be filed without such notice. But 
in the case cited, the Supreme Court 
has held that in order to get a decree 
or order for eviction against a tenant 
under any State Rent Control Act it is 
not necessary to give notice under Sec- 
tion 106 of the Transfer of Property 
Act. Making out a case under the 
Rent Act for eviction of the tenant 
by’ itself is sufficient and it is not ob- 
ligatory to found the proceeding on the 
basis of determination. of the lease by 
a notice under Section 106 of the Trans- 
fer of Property Act. The Supreme 
Court has further held that even if the 
lease is determined by forfeiture under 
Section 111 (g) of the T. P. Act the 
tenant continues to be a tenant, that is 
to say, there is no forfeiture in the eye 
of law. The tenant becomes liable to 
be. evicted and forfeiture comes into» 
play only after he has incurred the lia- 
bility to be evicted under the State 
Rent Act, not otherwise, According to 
the Supreme Court if the said Rent Act 
requires the giving of a particular type 
of notice in order to get a particular 
kind of relief such a notice will have 
to be given (see page 1748), Thereafter, 
according to the said decision of the 
Supreme Court a notice under Sec- 
tion 13 (6) of the West Bengal Premises 
Tenancy Act, 1956 is necessary. for 
bringing a suit against a premises tenant 
on any of the grounds mentioned in Sec- 
tion 13 (1) of the Act. The contention 
of the learned advocate for the appel- 
lant that no such notice is necessary for 
eviction of a tenant on the ground of 
default is not tenable, Moreover, his 
contention has no foundation in -the 


Sukhesh Chandra v. Bindu Bashini Debya . 
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pleading. There is no pleading 
or evidence to show that the 


pro forma defendant No, 5 was a defaul- 
ter at the time of the institution of the 
present suit nor is there any allegation 
in the plaint that the pro forma defen- 
dant No. 5 had surrendered the tenancy 
prior to the suit, It is also contended 
on behalf of the appellant. that the pro 
forma defendant No. 5 is not a tenant 
as he does, not come within the defini- 
tion of “tenant” in Seçgtion 2 (h) of the 
West Bengal Premises Tenancy Act and 
in this connection, reference is made 
to the expression “includes any person 
continuing in possession after the ter- 
mination of his tenancy” in the said 
definition. But such contention cannot 
Stand as it cannot be said that the 
tenancy has been terminated in the in-. 
stant case, Reference has also beeni 
made on behalf of the appellant to the 
case of Surya Properties Ltd. v. Bima- 
lendu Nath Sarkar, (1963) 67 Cal WN 
977 (at page 1012) : (AIR 1964 Cal 1 at 
p. 19) where the learned Judges have 
observed that if the tenant vacates and 
delivers up possession of the premises 
the question of filing a suit for eviction 
does not arise, But the said decision 
does not apply to the facts and circum- 
stances of the present-case as there was 
no delivery of possession by the tenant 
to the landlord. The learned advocate 
for the appellant has referred to Sec- 
tion 15 of the West Bengal Premises 
Tenancy Act 1956 to show that a ten- 
ancy can be relinquished and in this 
connection the Supreme Court decision 
in the case of W. H. King v. Republic 
of India. AIR 1952 SC 156 has been 
cited. In that case a distinction has 
been made between assignment and re- 
linquishment, It has been held that 
the consent of the landlord to assign 


‘is not necessary in the absence of a con~ 


tract or local usage to the contrary, 
But in the case of relinquishment, if 
cannot bea unilateral transaction; it can 
only be in favour of the lessor by a 
mutual agreement between them. 
The relinquishment of a tenancy termi- 
nates the lessee’s rights and lets in 
the lessor and is equivalent to surrender, 
But in the present case as it has been 
already pointed out and. that there is 
no pleading of relinquishment of the 
tenancy by the tenant in favour 
of the lIandlord. Nor there is any 
evidence in support of that theory. It 
is settled law that where a claim has 
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never been made in the pleading no 
amount of evidence can give rise to it 
for consideration of the Court. Refer- 
ence has also been made on behalf of 
the appellant to Section 19 (2) of the 
Said Act. But there is no pleading or 
evidence of any notice given by the 
tenant to the landlord in accordance 
with the said provision, 


7. It has been rightly sentenced on 
behalf of the respondent that, the suit 
as framed by the plaintiff not being a 
suit for eviction of a tenant under the 
West Bengal Premises Tenancy Act, 
1956 and as the tenancy of the pro forma 
defendant No, 5 continues, the plaintiff 
cannot get a recovery of possession of 
the suit premises during the subsistence 
of such tenancy, whatever be the de- 
fence of the principal defendant and 
notwithstanding the non-appearance of 


the pro forma defendant No. 5 to con-. 


test the suit at any stage. In my view, 
this contention is well founded. It has 
been held by the Full Bench of this 
Court in Gurudas Biswas v. Charu 
Panna Seal, AIR 1977 Cal 110 that 
whether the ejectment suit governed 
by the West Bengal Premises Tenancy 
Act, 1956 is defended or not, the court 
must be satisfied that it has been estab- 
lished on evidence that the grounds al- 
leged in the plaint take away the 
jtenant’s special protection conferred by 
Section 13 (1) of the Act. In the instant 
case no such ground has been alleged in 
the plaint and no notice under S. 13 (6) 
of the Act was served on the pro 
forma defendant No. 5 before the filing 
of the suit. So, it cannot be said that 
the jural relation of landlord and tenant 
between the plaintiff and the pro forma 
defendant No. .5 terminated before the 
suit, The English law in the case of 
Skinner v, Geary ((1931) 2 KB 546) 
laying down the principle that a re- 
sidential tenant who had not lived in 





‘the suit premises for a long period and 


lived elsewhere without any intention. 
to return and re-occupy the suit premi- 
ses could not get the protection of the 
Rent Restriction Acts is not applicable 
in India. Continuous residing in the 
premises is not a condition of protection 
under the West Bengal Premises Ten- 
ancy Act, 1958, 


8. I. therefore, hold that the deci- 
sion of the learned Additional District 
Judge should be upheld and there is no 
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merit in this appeal. The appeal is dis- 
missed, . No order is made as to costs. | 
Appeal dismissed. 
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B. N. MAITRA, J. 

Pasupati Nath Chatterjee and others, 
Petitioners v. Executive Officer and 
others, Opposite Parties, 

C. R. No. 1528 of 1981, D/- 24-6-1981, 


Constitution of India, Art. 227 — 
Petition under — Maintainability 
Certified copy of order in question not 
granted by Munsif in time — Proper 
remedy is to move District Judge first 
— High Court cannot interfere under 
Art, 227 suo motu by ignoring provi- 
sions of O. 43, R. 1 (r) of C. P. C. AIR 
1976 Delhi 50, Dissented from, (Civil 
P. C. (1908). O. 48, R. 1 (r)). 


Where the urgent certified _ copy ‘of 
the order in question was not granted 
by the Munsif in time, the-proper re- 
medy for the aggrieved party would 
be to move the District Judge first and 
file appeal in that court with a certified 
copy of that order and not révisional 
application under Art, 227, (1977) 4 Cal 
HC (N) 882, Rel, on (Para 5, 7) 


Further the High Court could not in- 
terfere under Art, 227 suo motu by 
ignoring provisions of O. 43, R. 1 (r) 
as it was not a criminal revision. 
Therefore, since the plain implication 
of filing application under Art, 227 
would be to circumvent the provisions 


— 


of O. 43. R. 1 (r) of the C. P. C. the 
revisional application would not be 
maintainable. AIR 1976 Delhi 50, Dis- 
sented from, (Paras 6, 7) 
Cases Referred ; Chronological Paras 
(1977) 4 Cal HC (N) 882 7 
AIR 1976 Delhi 50 . -3 


A. K. Dhar and Jyotirmoyee Guha, 
for Petitioners; Tapash Ch, Roy and 
Aloke Chakraborty, for Opposite. Parties. 


ORDER :— The petitioners ‘are. the 
plaintiffs. They filed a suit against the 
Garden Reach Municipality aad others 
according to the provisions of Order 1, 
Rule 8of the Civil P. C. Eventually, an 
application for a temporary injunction 
was prayed for.. On the 26th May, 
1981, that prayer was refused and the 
plaintiffs’ application under Order 39. 
Rr. 1 and 2 of the Code rejected. 


Hy/Ty/pD811/81/PGS 
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Against that order, the present revi- 
sional application was filed according 


to the provisions of Article 227 of the 
Constitution of India, 

2. The learned Advocate appearing 
On behalf of the petitioners has contend- 
ed that the record shows that every- 
thing was done in a mala fide manner. 
The matter was very urgent relating to 
election, So, a prayer for temporary 
injunction was made, Though the ap- 
plication for ad interim injunction was 
filed by giving notice to the other side 
as far back as 2Ist April, 1981. the 
learned Munsif illegally refused to pass 
ad interim injunction on the 23rd April, 


1981, Then the Court fixed 13th May, 
1981, for hearing the application for 
temporary injunction, and directed the 


defendant to file objection by the date 
fixed, Although the matter was extre- 
mely urgent and it had already been no- 
tified that the election would be held 
on. the 31st May, 1981. no objection was 
filed on the 13th May, 1981.. The hear- 
ing was illegally adjourned to the 26th 
May, 1981, The Municipality was asked 
to file a written objection on that date. 
The learned Munsif completely over- 
looked the important aspect that the 
municipal election was to be held on 
the 31st May last. Then on the 26th 
May, 1981, that matter was heard. But 
no order was passed on that date. On 
the 27th May last. the learned Munsif 
passed a back dated order showing that 
the application had been dismissed on 
the 26th May, 1981. At once the plain- 
tiffs prayed for obtaining an urgent 
certified copy of the order in question. 
But no such copy was supplied till the 
2nd June, 1981, In such circumstances, 
the petitioners were compelled to move 
this Court under Article 227 of the 
Constitution of India along with a typed 
copy of the order in question, 

. 3. The learned Advocate appearing 
on behalf of the petitioners has further 
contended that the power of Superin- 
tendents envisaged by the provisions of 
Article 227 of the Constitution is very 
wide and such power is not curtailed 
or restricted by the provisions of any 
other law, Reference has been made 
to the case of Walaiti Ram v. Siri Kri- 
shan in AIR 1976 Delhi 50 at p. 51 to 
show that where the plaint in a suit 
for accounts fails fo give the valuation 
for the purposes of jurisdiction, the 
Court can direct the plaintiff to value 
it at a specified amount. Even if the 
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plaintiff omitted to file a revision or 
review against that order, the High 
Court can interfere under Article 227 
of the Constitution. It has also been 
stated in that case that it is a settled law 
that the ambit of the power under that 
article is so wide as to permit inter- 
ference in cases where the ends of 
justice do require such a course, even 
in cases where an appeal lay, but was 
not filed. or an appeal had become 
time-barred. It has, thus, been: con- 
tended that the present revisional ap- 
Plication under Article 227 of the Con- 
stitution is tenable in law, 


4. The prayer has been opposed by 

the learned Advocate appearing on be- 
half of the opposite party. 
5. It is true that the learned Munsif 
did not show proper vigilance in the 
matter, But if the plaintiffs-petitioners 
had any genuine grievance in this re- 
spect, they could easily bring this mat- 
ter to the notice of the learned Dis- 
trict Judge, 24 Parganas, and state that 
the application for certified copy of the 
order in question was not being grant- 
ed in time, The same prayer, which 
has been made in the High Court. could 
be made in that Court by putting in 
a typed copy of the order in question. 
If this view of the Delhi High Court is 
to be accepted, then the provisions con- 
tained in Order 43, Rule 1 (r) of the 
Civil P, C. will be rendered nugatory. 
It seems that with a view to circum- 
venting that Rule, the present revisiona} 
application has been filed by the plain- 
tiffs-petitioners under Article 227 of the 
Constitution of India, 


6. It has been stated on behalf of 
the petitioners that even in such case, 
the High Court can interfere under that 
article suo motu, Now, it is not a cri- 
minal revision, So, one fails to under- 
stand how in a civil case the High 
Court can do so by ignoring the provi- 
sions of Order 43, Rule 1 (r) of the 
Code, 


7. In the case of Narayan v. Sunil 
reported in (1977) 4 Cal H C (N) 882 
an order passed under Section 17 (3) 
of the West Bengal Premises Tenancy 
Act was sought to be challenged under 
Article 227 of the Constitution of India. 
It has been stated that the petitioners’ 
remedy is to move under Section 115 of 
the Code and not under Article 227 of 
the Constitution of India. In this case, 
the plaintiff's proper remedy was tol 
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move the learned District Judge first 
and file an appeal in that Court with a 
plain copy of that order. -If that ap- 
Plication had been rejected or not enter- 
tained by that Court, then a, different 
position would have ensued. But since 
the plain implication. of filing this ap- 
plication is to circumvent the provi- 
sions of Order 43. Rule 1 (r) of the 
Code. it must be held that this revi- 
sional application is not nese 
in law. 

8. The contention put Foward on 
behalf of the petitioners is not accept- 


ed. Hence, no discussion on the merits 
of the revisional application is called 
for, : 


9. The Rule is, therefore, discharged 
without any order as to costs, 
Order accomainely: 





‘AIR 1981 CALCUTTA 393 
S. C.. GHOSE, Ag. C. J. AND | 
BANERJEE, J. 


_ Indian Bank Association and another, 
Appellants v. Calcutta Transport Op- 


erators (Co-operative Service Society 
Ltd., and another, Respondents, : 
A. F, O O, No, 430 of 1980, D/- 
12-8-1981, ` 
(A) Civil P. C. (5 of 1908), O. 1, 


R. 9 and O. 39, Rr. 1. 2 — Suit against 
Indian Banks’ Association and certain 
member banks — Application for in- 
junction — Association not registered 
nor incorporated — Application for ‘in- 


junction is’ not maintainable — Original ` 


Order No. 430 of 1980 (Cal.) Reversed: 

The Indian Banks’ Association on the 
application being made by “A” a trans- 
port operator recognised him under a 
scheme named as ‘IBA Scheme for Re- 
commending Transport Operators to 
Member Banks’ and recommended’ that 
lorry receipts issued by him on the basis 
of the undertaking given by him to the 
content of full value of such receipts 
would be recognised by the member banks 
for the purpose’ of payment on the con- 
signment when the bank is a consignee. 
United Commercial Bank all of a sudden 
refused to recognise the consignment 
receipt for the purpose of payment by 
the said bank. This was understood by 
some banks that Banks’ Association has 
recommended for the de-recognition of 
“A” under TBA’ Scheme. “A” filed 
HY/TY¥/D630/81/AA3/SNV 


_ Indian Bank Association v. C., T. O, Co-op, Service: Socy, ` 


Cal, 393 


the suit and an application for injunc- 
tion against the Association which was 
neither . registered . under any statutory 
provision nor-was incorporated: and 
against ‘certain member: banks restrain- 
iñg them from taking. any- further steps 
in pursuance of the order of cancella- 
tion. 

- Held, that the suif would Soat be 
maintainable and any order cannot be 
effectively made as against the parties 
sought to be restrained as there was no 
proper representation of the Association 
since .all the members of association 
were not made the parties in the suit. 
Original Order No, 430 of 1980 (Cal.) 


Reversed. . (Para 6) 
(B) Civil P, Ç; (5 of 1908), Section 
96 — Appeal — New plea — Point 


never raised before lower court in ap- 
plication, before single Judge, for in- 
junction — Fact was forthcoming on 


_the petition before lower Court — High 


Court .would not decide that point even 


` prima facie, at the. stage of appeal. 


(Para 7) 

Hirak Mitter with Mrs, Ruma Pal. 

for Appellants; A. K. Sen with Gautam 

Chakravartti and B, K Chatterjee, for 
Respondents, 


BANERJEE, J.:— This appeal is at 
the instance of the defendants Indian 
Banks’ Association and United Commer- 
cial Bank against an order passed by 
the Hon’ble single Judge in the follow- 
ing terms :— 
` usssIt ig further ordered that the de- 
fendant Banks’ Association, its servants, 
agents and assigns be and they are 
hereby prohibited and restrained from 
taking any further steps other than 
those already taken in respect of the 
letter of cancellation and/or withdrawal 
dated the eight day of March one thou- 
sand nine hundred and eighty.” © ` 
And also it was made clear that this 
order would not stand in any way in 
the way of the defendants Andhra Bank 
Limited and United Commercial Bank 
from considering edch consignment note 
issued by the plaintiff strictly on their 
merits and from accepting or rejecting 
the same after such consideration till 
the disposal of the suit. Being aggriev- 
ed by this order the appellants herein 
have preferred this present appeal, 

2. The case made out by the plaintiff. 
in its application for injunction is that the 
plaintiff carries business as carrier and 
transport agent for reward. The Indian 
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._ Banks’ Association on the application 
being made by the plaintiff recognised 
the transport operator, the plaintiff, and 
recommended that lorry receipts issued 
by the plaintiff on the basis of the under- 
taking given by the plaintiff to the con- 
tent of full value of such receipts would 
be recognised by the member banks for 
the. purpose of payment on the consign- 
ment when the bank is a consignee, 


- 3. There is a scheme named as ‘IBA 

-Scheme for Recommending ‘Transport 
Operators to Member Banks’, It appears 
that the United Commercial Bank, ac 
cording to the plaintiff, all on a sudden 
refused to recognise the consignment 
receipt for the purpose of payment by 
the said bank. The defendants on the 
basis of that came to understand that 
Indian Banks’ Association has recom- 
mended for the de-recognition of the 
said transport operator under the Indian 
Banks’ Associations scheme, 

4, The Calcutta Transport Opera- 
tors’ Co-operative Service Society Limi- 
ted was intimated on 18th of March, 
1980 that though the name of the plain- 
tiff has been recommended before mem- 
ber banks for being placed in the ap- 
proved list, the same has now been 
withdrawn with immediate effect, It 
was further stated in the said letter 
that they should not now issue lorry 
-receipts in the special form under the 
IBA scheme with the code number to 
anyone and that any existing stock of 
those forms with them should not be 
used at all, Being aggrieved by the 
said order of cancellation which is at 
page 47 of the paper book the suit was 
filed. l 

5. As we have already - stated the 
Hon’ble single Judge has given an in- 
terim order to the extent we have quot- 
ed hereinbefore, Against that Judgment 
the United Commercial Bank as also 
the Indian Banks’ Association have pre- 
ferred the present appeal. 


6. Mr, Mitter on behalf of the ap- 
pellants contended firstly that the Indian 
Banks’ Association is not a jfuristic en- 
tity and not registered under any of 
the statutory provisions and therefore 
the suit as framed is not maintainable, 
In reply to the contention Mr, Sen on 
behalf of the respondents contended 
that it is not correct to say that the suit 
as framed is not maintainable because 
the plaintiff can at any time amend -its 
|plaint, At the present moment we are 
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not concerned with the amendment of 
the plaint, but the suit as framed against 
Indian Banks’ Association, which is nei- 
ther registered under any statutory pro- 
vision nor incorporated and under the 
membership of the Association all the 
members are not made parties in the 
proceeding. Therefore, on the face of 
it prima facie for the purpose of this 


- injunction application it can safely be 


concluded that the suit as against Indian 
Banks’ Association, prima facie, may not 
be maintainable subject, however, to 
the right. if any, of the plaintif to 
amend the plaint if they are so advised. 
But, be that as it may therefore, the 
order de-recognising the transport opera- 
tor at the instance of Indian Banks’ As- 
sociation or any order passed thereon 
in the absence of the proper representa- 
tion of the Indian Banks’ Association 
cannot be effectively made as against 
them. Ii as 
7. Mr, Mitter secondly contended 
that under Section 41 (e) of the Specific 
Relief Act no injunction can be grant- 
ed. Mr, Mitter further referred. to 
Sections 10 and 14 (d) of the Specific 
Relief Act to his assistance, Mr, A. K 
Sen on behalf of the respondents, how- 
ever, contended that under Section 38 
of the Specific Relief Act he is. entitled 
to an injunction, Apart from what: we 
have already held we are not going to 
decide this question at this stage Mr, 
Sen contended that the Indian Banks’ 
Association is an instrumentality and 
agency of the Government and there- 


- fore any order passed by the Indian 


Banks’ Association which is binding or 
Given effect to by the United Commer- 
cial Bank, whichis admittedly a nationa- 
lised bank, has the effect of a Govern- 
ment order, The Supreme Court in a 
number of cases has decided that the 
agency of the Government must act in 
accordance with the principles of natu- 
ral justice or such other principles 
which are also applicable in respect of 
the Government itself, Apart from the 
fact that this point has never been rais- 
ed before the Hon’ble single Judge and 
no fact is forthcoming on the petition 
for injunction, we are not going to de- 
cide this question, even prima facie, in 
this proceeding. It appears to us that 
the order of injunction which was made 
more than three months after the order 
was PaSsed and has taken effect and 
after it has already taken effect . an 
order in a mandatory form. directing 
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contrary to what is there. in the order 
itself should be made only in exceptional 
circumstances, namely, that the plaintiff 
will suffer irreparable loss and injury 
and balance of convenience is in favour 
of the plaintiff. In both these cases in 
our opinion the balance of convenience 
is not in favour of the plaintiff. More 
so, when it is clear that the plaintiff by 
this de-recognition does not go out of 
business and carries on business as ar- 
gued by Mr. Mitter before us. Even in 
their affidavit it is so admitted. Mr. Sen, 
however contended that between the 
transport operators who are  recognis- 
ed by the nationalised bank or Indian 
Banks’ Association and those who are 
not so recognised, there is lot of dif- 
ference in carrying on of business and 
the volume naturally has to go down. 
It was, however, not stated that after 
the de-recognition has been made by 
the Indian Banks’ Association the plain- 
tiffs business has come down, 


8. In the circumstances, therefore, we 
are of the opinion that the order of the 
learned Judge to the extent that it re- 
strains from taking any further steps 
in pursuance of the order of cancella- 
tion already ‘made must be set aside 
which we hereby do. . We, however. 
make it clear that if the plaintiff ap- 
plies to the bank concerned and the 
bank may however consider their ap- 
plication on merits for transportation of 
their goods — the bank as the consignee 
— and give facilities, they may do so, 
but this -is left to the bank itself and 
there is no order on the bank to do the 
same, We further, however. make it 
clear that the plaintiff will not issue the 
lorry receipts in special form under IBA 
scheme and the existing stock of such 
form should not be used at all. 


9 With these observations we allow 
the appeal. The cost of this appeal will 
be cost in the suit, 


SAMBHUCHANDRA 
C. J. :— I agree, 


GHOSE, Ag. 


Appeal allowed. 
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AIR 1981 CALCUTTA .395 
MANAS NATH ROY, J. 


Abdul Latif Mullick-and others, Peti- 
tioners v. Special Land Acquisition Col- 
lector and others, Respondents, 


Civil Rule No, 14475 (W) of 1976, D/- 
2-9-1980. 


(A) Land Acquisition Act (1 of 1894), 


. Ss, 2 (f) and 4 — Public purpose — Ac- 


quisition of land for purpose of Damodar 
Valley Corporation or for purpose of con- 
struction of office-cum-quarters of Cor- 
poration — Acquisition is for public pur- 
pose, AIR 1965 SC 646, Distinguished. 
(Para 11) 


(B) Land Acquisition Act (1 of 1894), 
Ss, 6-and 4 — Section 4 notification men- 
tioning plot Nos. as 1376 and 1377 -— Sec- 
tion 6 mentioning plot Nos, as 137 and 138 
~— On detection of printing error erratum 
declaration issued giving correct number 
of plots i. e. 1376 and 1377 — Held, cor- 
rection by erratum declaration was per- 
missible in view of S. 21 of General 
Clauses Act and neither S 4 Notification 
nor S. 6 declaration was rendered void 
nor was there any violation of principles 
of natural justice. AIR 1961 Madh Pra 
140, Distinguished. (General Clauses Act 
1897), S. 21 — Constitution of India, 
Art, 226). (Para 12) 


(C) Land Acquisition Act (1 of 1894), 
S. 6, First Proviso — Provisions in Proviso 
are mandatory. (Interpretation of Statutes 
— Mandatory or directory provision), 
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ORDER :— By a notification under 
Section 4 of the Land Acquisition Act, 
1894 (hereinafter referred to as the .said 
Act), lands.in full and in Plots Nos. 1376 
and 1377, Jurisdiction List No. 108, P. S. 
Pandua, Village Pandua, District Hooghili, 
were sought to be acquired for a public 
purpose viz, for construction of office- 
cum-quarters of the Sectional Officers at 
Pandua for Rural Damodar Irrigation, 
Such: notification was dated 22nd Septem- 
ber, 1972, and was issued in the extra- 
ordinary issues of the Calcutta Gazette on 
28th December 1972. The petitioners claim 
to be the owners of the lands as notified, 
It is the case of the petitioners that with- 
inthe period as prescribed, the State of 
West Bengal had not published any. de- 
claration under Section 6 of the said Act, 
in respect of the plot of lands as men- 
tioned in the notification under Section 4, 
by. giving the boundaries, approximata 
areas and Khatian numbers and on 9th 
August 1974, for the first time, the peti- 
tioners received notices under cls. (3) and 
(4) of Sections 9 and 11 of the said Act, 
whereby they were asked to produce 
documents,.in the matter of compensation 
ta be awarded for the concerned acquisi- 
tion. It is their further case that they 
made representations to, the Special Land 
Acquisition Collector, Damodar Valley 
Project, Respondent No. 1, claiming that 
the declaration ‘under Section 6 of the 
said Act, did not declare the needs of ac- 
quisition of the plots in question and as 
such, such acquisition amongst other 
grounds, was bad, The acquisition in ques- 
tion was also claimed in the said repre- 
sentation to be illegal, without jurisdic- 
tion and made in colourable exercise of 
statutory powers, apart from being in 
mala fide use of the same. The petitioners 
have further made representations that 
there were other alternative vacant plots 
in the neighbouring area and the. purposes 
of the acquisition in question, could be 
satisfied by acquiring those plots ‘and 
thereby to realising the plots as notified, 
the more so when, in those plots, there 
were valuable structures and residential 
houses of the petitioners. . 

-2. The above representation, the peti- 
tioners have stated, was not acceded to 
and it is their allegation that without duly 
applying thelr mind, as tothe suitability 
of the lands in question, the authorities 
‘concerned proceeded with the concerned 
acquisition, 

3. After this, on or about 12th April 
1975, the petitioners were served with 
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notice under Section 12 (2) of the said 
Act, whereby they were asked to receive 
compensation on 19th April 1975. The con- 
cerned award, according to the .peti- 
tioners, was made ex parte. The notice 
as mentioned above also informed that 
the compensation of the lands in question, 
under Section 16 of the said Act, would 
be taken on 24th April 1975. 


4, Against the above initiation and 
proceeding, the petitioner moved and ob- 
tained Civil Rule No, 9616 (W) of 1975, 
with a corresponding interim order for 
a limited period, which was ultimately 
extended till the disposal of the Rule. It 
has been alleged that from the affidavit- 
in~opposition as filed in the said Rule, 
the petitioners had learnt, that a notifi- 
cation was issued on 21st November 1974, 
stating that in the declaration under sec. 
6 as mentioned above, wherein the plot 
numbers were mentioned as Plot Nos. 137 
and 138, should be read as 1375 and 1377. 
It should be noted that the said declara- 
tion was dated lst March 1974, and was 
issued in the issues of the Calcutta 
Gazette on 4th April 1974 and .although 
in the notification under Section 4 of the 
said Act, the number of the plots were 
mentioned as 1376 and 1377 in the decla- 
ration in question, those plots were men- 
tioned as 137 and 138. The other particu- 
lars in the notification. and declaration 
were the same. It. was the contention of 
the petitioners in that earlier rule that 
the respondents therein did not disclose 
to them the notification as mentioned 
above, nor grant any opportunities to 
them to raise any objection, but the award 
in question, was passed ex parte, without 
hearing the petitioners. It appears that 
on 23rd November 1976, the earlier rule 
came up for hearing and on the prayers 
of the petitioners, the learned Judge al- 
lowed them liberty to make fresh applica- 
tion, challenging the notification under 
Section 4 and the declaration under Sec- 
tion 6 as also the erratum declaration 
under Section 6 which corrected the num- 
ber of the plots. As such, on 13th Decem- 
ber 1976, the present rule was obtained 
with the corresponding interim order, 
challenging the concerned notification 
under Section 4 and consequent declara- 
tion under Section 6 of the said Act and 
the erratum as mentioned above. 

5. The respondents have filed their 
affidavit-in-opposition, dated 6th July 
1978, through Shri‘ Mritunjoy Haldar, 
who incidentally is the Special Land Ac- 
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quisition Collector, Damodar Valley Pro- 
ject, Chinsurah, being respondent No. 1. 
The said deponent has stated that the 
notification under Section 4 of the said 
Act, contained necessary details about the 
plots in question and.the acquisition was 
for a public purpose. It is his case that 
the description of the plots as given in 
the notification, was sufficient to identify 
them. He has further stated that after 
the. publication of the Section 4 notifica- 
tion, public. notices containing substance 
of the notifications, were duly published 
at conspicuous and convenient public 
places in the locality and such notice was 
also hung up on or near the notified plots, 
It. is the case, that the notification in 
question, was duly served on the peti- 
tioners on 2nd March 1973, inviting ob- 
jections against the proposed acquisition 
and Abdul Basad, the petitioner. No. 5, 
duly received the notices on behalf of 
himself and also on behalf of the other 
petitioners. It has been stated further 
that although notices were duly served, 
the petitioners did not file any objection 
under Section 5A of the said Act. As such, 
the deponent has claimed that there was 
no question or any occasion for violation 
of principles of natural justice and since 
the petitioners did not file any objection, 
there was also no question of giving them 
a hearing, The above mentioned defence 
was put forward as it was claimed and 
contended that in the matter of acquiring 
the lands in question, the petitioners did 
not receive, due and reasonable opportuni- 
ties to establish their case and as such 
there was violation of principles of natu- 
ral justice, 


6. The deponent of the affidavit-in- 
opposition has further stated that as the 
petitioners did not file any objection 
under Section 5A of the said Act, the Land 
Acquisition Collector concerned, initiat- 
ed enquiries and submitted a report stat- 
ing inter alia amongst others that there 
was no objection filed within the statutory 
period, the proposed acquisition will not 
affect any house or constructions, place 
of religious worship, market place or 
education institution and the lands in- 
volved are Bhiti and Doba. On the basis 
of such report, the Collector concerned 
recommended that the acquisition of the 
plots in question, may be proceeded with 
and on consideration of the said report, 
the records of the case and other relevant 
materials, the State Government was 
satisfied, that the plots were needed for 
a public purpose and accordingly a de- 
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claration under Section 6, dated 1st 
March 1974, was published in the issues of 
Calcutta Gazette on 4th April 1974, The 
deponent has accepted -the position that 
in the Section 6 declaration as published, 
the plot numbers as mentioned, did not 
tally with the plot numbers as notified in 
the Section 4 Notification, The particulars 
of the difference in the plot numbers 
have been mentioned hereinbefore, Since 
the defect, which was a printing defect 
wag detected, an erratum declaration 
dated 14th August, 1974, particulars 
whereof have been mentioned herein- 
before, was published in the issues of 
Calcutta Gazette on 21st November 1974, 
Stating that in the declaration under Sec- 
tion 6 as published on 4th April 1974, the 
plot numbers 137 and 138 were to be read 
as plot numbers 1376 and 1377, The de- 
ponent has further stated, that the noti- 
fication under Section 4, the public 
notices given by the Land Acquisition 
Collector, the declaration under Section 6 
with the subesquent erratum and a map 
of the plots, clearly showed that actually 
plot numbers 1376 and 1377 were sought 
to be acquired. It has been further denied 
by the answering respondents that the ° 
declaration under Section 6 of the said 
Act was not published within the statu- 


‘tory period, 


7. It is the further case of the answer- 
ing respondents that in view of the 
above, the petitioners had the knowledge 
that the plots in question, were going to 
be acquired and as such, they had no oc- 
casion to be surprised as’ alleged, in 
receiving the subsequent notices as men- 
tioned above. It has been stated that the 
petitioners did not make any representa- 
tion to the respondent No. 1 as mention- 
ed above, at any stage, during the ac- 
quisition proceeding and they didnot also 
file their claim for compensation or appear 
at the time of hearing. It has been stated . 
that the other shareholders of the plots 
in question, preferred their claims’ and 
they have received payment of compensa- 
tion for their shares of the plots, In any 
event, the respondents have denied that 
the notices as issued were illegal, with- 
out jurisdiction or in any way bad in law 
as claimed. It has also been denied: that 
such notices as issued or the proceeding 
as initiated, were in colourable exercise 
of statutory powers or mala fide as 
suggested. The fact that there were re- 
presentations made by the petitioners or 
at least by petitioner No. 5, Abdus Basad, 
offering some alternative lands for the 
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concerned acquisition, appears to be true, 
But the respondents have stated that 
such offer was made to the Executive 
Engineer, Lower Damodar Valley Irriga- 
tion Division, during the pendency of the 
earlier rule, being Civil Rule No. 9616 (W) 
of 1975, It has-been stated that from 
such representation, it would also appear 
that none of the petitioners had any 
doubt or difficulty in knowing or finding 
out that plot numbers 1376 and 1377 were 
being acquired, The answering respon- 
dents have further stated that at the 
relevant time, there was no structure or 
house on the plots in question, and such 
story has been evolved after the issue or 
disposal of Civil Rule 9616 (W) of 1975. 
In fact, it has been claimed and contend- 
ed that there was or has been no struc- 
ture on the lands in question, at the time 
when they were sought to be acquired. 
The . respondents have further stated 
that acquisition for the purposes as men- 
tioned: in the notification, would be for a 
public purpose and the lands in question, 
have actually been acquired, after due 
application of mind and since there was 
ho other objection or impediments in the 
matter of such acquisition. It is the cate- 
gorical case of the respondents that after 
the award was passed, notices under sec- 
tion 12 (2) of the said Act were served on 
the petitioners and other shareholders for 
the purpose of receiving the compensation 
as awarded. The respondents have claim- 
ed that under the provisions of the said 
Act or the general statutes, it was within 
the power and jurisdiction of the auth- 
orities concerned, to have the defects in 
the earlier declaration under section 6 of 
the said Act, to be corrected by subse- 
quent erratum declaration under Section 6 
and after the said erratum declaration 
was published, notices under Sections 9 
and 11 of the said Act, were duly served 
on the petitioners. It has been stated that 
against such notices, the petitioners did 
not file any claim before the Land Ac- 
quisition Collector concerned and as such, 
the ex parte. award as mentioned above, 
had to be passed. It has also been claimed 
that since in law, there is no provision 
for filing any objection against the decla- 
ration under Section 6 of the said Act, 
the claim that after the erratum noti- 
fication was published, an opportunity to 
object, as made by the petitioners, would 
be of no avail or any assistance. It has 
been stated that after the declaration 
under Section 6 of the said Act, had been 


published, the petitioners had no right to 
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question or say that the acquisition in 
question or acquisition as involved, was 
not for a public purpose, It is the case 
of the deponent that the declaration under. 
Section 6 of the said Act, within the 
erratum of the same as mentioned above, 
having been duly published, there was no 
question or* any occasion for 
making a fresh declaration under Sec- 
tion 6 of the said Act. It is the categorical 
case of the respondents that the declara- 
tion under Section 6 of the said Act, was 
duly published in terms of law, The re- 
spondents have further stated that the 
plots of lands were never substituted as 
and since there were 
printing mistakes, so far as the number of 
plots were concerned, such mistakes 
were rectified or corrected by the subse- 
quent erratum declaration as published 
and such subsequent act had neither 
altered nor modified the ‘purposes, for 
which the lands were acquired or the 


particulars of the lands, 


8. Mr, Banerjee appearing in support 
of the rule, firstly, claimed and contend- 
ed that by the erratum declaration under 
Section 6 of the said Act, the acquisition 
of plot Nos. 1376 and 1377 could not ba 
validated, as in the earlier original de- 
claration under Section 6, those plots 
were not mentioned, but plot Nos, 137 
and 138 were only mentioned. He con- 
tended that since in the original declara- 
tion under Section 6, the plot numbers as 
mentioned, differed from those ag in the 
notification under Section 6, so there was 
non-application of mind. That apart, in 
support of his second contention, he con- 
tended that there was not only non-ap- 
plication of mind as mentioned above, but 
the notification and declaration as made, 
could not serve the purposes of acquisi- 
tion as the particulars viz, Khatian num- 
bers of the lands have not been mention- 
ed and furthermore when no definite de~ 
scription of the lands have been mention- 
ed. It was thirdly, contended by him that 
the acquisition in the instant case, of the 
lands in question, for construction of 
office-cum-quarters of Sectional Officers 
at Pandua for the Lower Damodar Irriga- 
tion Scheme of the Damodar Valley Cor- 
poration, would not be a public purpose, 
He also claimed the acquisition as men- 
tioned in the notification, to be vague 
and it was his specific submissions. that 
the acquisition for making provisions for 
the officers as mentioned, would not be a 


public purpose or a purpose of the State, 
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He fourthly, submitted that since there 
were other plots, more conveniently 
located and situated for the concerned ac- 
quisition, available and there were and 
are buildings, structures and construc- 
tions on the lands as sought to be acquir- 
ed, proceedings were not initiated bona 
fide, rather the same has been continued 
with the mala fide intention of depriving 
the petitioners of their property, It was 
also the categorical submissions of Mr. 
Banerjee that at other steps and stages 
there were violation of principles of 
natural justice, as the petitioners had not 
had the due opportunities to have their 
case represented or to represent them- 
selves, Lastly and fifthly on a reference 
to the first proviso to Section 6 of the said 
Act, which provides that no declaration 
in respect of any particular land covered 
by a notification under Section 4 (1) pub- 
lished after the commencement of the 
Land Acquisition (Amendment and Vali- 
dation) Ordinance, 1967, shall be made 
after the expiry of three years from the 
date of such publication, he contended 
that since in the instant case, the publica- 
tion under Section 6 was after such 
period, the proceeding for acquisition, 
cannot be allowed to continue, 


9. In support of his third submission 
as mentioned above Mr, Banerjee, first 
relied on the determinations of the 
Suprema Court in the case of State of 
West Bengal v. P, N, Talukdar, AIR 1965 
SC 646, In that case, a question arose as 
to whether acquisition for Ramkrishna 
Mission, for the purpose of building of 
their staff quarters, was proper or not or 
whether such acquisition would be for a 
Company, The Supreme Court, after con- 
sidering the necessary requirements for 
such acquisition has observed that, when 
the three purposes which were specified 
in the notification under Section 6, for 
which the land was to be acquired for 
iha Ramkrishna Mission were, construc- 
tion of (1) staff quarters, (2) hostel build- 
ing and (3) playground, construction of 
hostel building and playground would 
come within the provisions of S, 40 (1) (b) 
of the said Act, but the construction of 
staff quarters cannot come under that 
clause, It has been observed that hostel 
buildings and playgrounds are obviously 
meant for the students of the institution 
and such students are a body and a sec- 
tion of the public and therefore, the hos- 
tels and playgrounds can be primarily 
useful to such sections of public and in 
certain circumstances be used by other 
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sections of the public also, as, for exam- 
ple, the parents and guardians of the 
students concerned. But so far as staff 
quarters are concerned, they are meant 
for occupation of individual members of 
the staff and an individual member of 
the staff cannot be held to be a section 
of the public. It was also the observa- 
tions of the Supreme Court that when 
one speaks of section of the public an 
individual must be excluded from it and 
what can be used by an individual can- 
not be said to be used by a section of the 
public which must always be more than 
one. The second case of the point, on 
which reliance was placed by Mr. 
Banerjee was that of Iftikhar Ahmed v. 
State of Madhya Pradesh, AIR 1961 Madh 
Pra 140. That was a case of acquisition 
of lands for a new slaughter house and it 
has been observed by the Bench decision 
as mentioned above, that acquisition of 
lands for construction of a new slaughter 
house, for maintaining supply of food to 
the residents of the city, is a public pur- 
pose and the existing slaughter house, is 
insufficient and insanitary, would be ad- 
equate reasons justifying the acquisition. 
It has also been observed that the Gov- 
ernment as the local authority, are the 
best judges of the needs of the growing 
population and unless their decision is 
made in bad faith, it must ordinarily be 
accepted as correct. In that case, it has 
also been observed that the notifications 
under Sections 4 and 6, are the essential 
part of the acquisition proceeding and 
they are in the nature of jurisdictional 
facts which gives power to the Land Ac- 
quisition authorities, to act further and 
in the absence of which, subsequent pro- 
ceeding would be ultra vires. It is also 
the observation in that case that although 
at the stage when a notification under 
Section 4 is issued, the Government is not 
in a position to say definitely which 
particular piece of land is proposed to be 
taken, all the same, the locality, in which 
the land to be acquired is, has to be given 
which should be reasonably a small one 
to show whereabouts of the land. It has 
been stated that under Section 6, it is the 
particular land that should be specified 
in the notification, It was the further ob- 
servations in that case, that where all 
that the notifications under Sections 4 
and 6 stated was that an area of 6 acres 
of land in Bhopal City was proposed to 
be acquired, the notifications were vague, 
as they did not show the particular land 
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to be acquired and as such, the proceed- 
ings for acquisition were rendered invalid 
by the omission to specify sufficient 
particulars of the land. The above case 
was also cited by Mr. Banerjee in support 
of his second submission as mentioned 
hereinbefore. On the question of the 
second submission as mentioned above, 
Mr, Banerjee further referred to and re- 
lied on the determinations of this Court 
In the case of Abdul Jabbar v. State of 
West Bengal, (1967) 71 Cal WN 129. In 
that case, it has been observed that a 
notification under Section 4 ig merely 
exploratory or preliminary in nature and 
the exact area to be acquired need not 
be particularised at this stage. But, it is 
otherwise with the declaration under Sec- 
tlon 6, which is issued after the Govern- 
ment had applied its mind to the exact 
area and location of the lands, which are 
needed for the purpose and are, therefore, 
to be acquired. It has been observed that 
lands must, therefore, be particularised 
in the declaration under Section 6. 

10. The Calcutta case as mentioned 
above, was also relied upon by Mr. 
Banerjee, in support of his first submis- 
sions and while elucidating those submis- 
sions, Mr. Banerjee contended that, when 
after the issue of the Section 4 notifica- 
tion, the initial declaration under Sec- 
tion 6, in the manner and form in which 
the same was issued and which stated 
that plot Nos. 137, 138 were being ac- 
quired, so application of mind, if at all, 
was in respect of those plots, even though 
the particulars of the lands were not 
given. He contended that since there 
were discrepancies in the number of 
plots in the Section 4 notification and 
declaration under Section 6, the entire ac- 
quisition proceeding, was vitiated. It was 
his submission further that the subse- 
quent erratum under Section 6, was not 
only improper, but the same was unauth- 
orised and without jurisdiction, and as by 
the said erratum. plot Nos. 137 and 138 as 
mentioned.in the initial declaration under 
Section 6, were changed to plot Nos.. 1376 
and 1377, there was also non-application 
of mind, While on the last and fifth sub- 
missions, Mr . Banerjee referred to the 
first proviso under Section 6 and claimed 
that on the basis of such law, there was 
no proper declaration under Section 6, 
within the time allowed and as such, the 
entire proceeding was also vitiated. 


11. Mr. Roy, appearing for the ap- 
pearing respondents, on a reference to 
the Damodar Valley Corporation Act, 
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1948 and more particularly to Section 50 
therein, which deals with compulsory ac 
quisition of land for the Corporation and 
lays down that any land required by the 
Corporation for carrying out its functions 
under the Act, shall be deemed to ba 
needed for a public purpose and such 
land shall be acquired for the Corpora 
tion, as if the provisions of Part VII of 
the said Act, were applicable to it and 
the Corporation would be Company with- 
in the meaning of Section 3 (c) of the said 
Act, claimed that the acquisition in the 
instant case as such, was one for the said 
Corporation and its officers and for other 
persons of the Corporation, and so, the 
same was for a public purpose. The word 
Corporation as used in Section 50 as 
mentioned above no doubt means the 
Damodar Valley Corporation in terms of 
Section 2 (2) of the Damodar Valley Cor- 
poration Act, 1948. In view of the above, 
it was thus submitted by Mr. Roy that 
the above provisions have thus clinched 
the issue and since the acquisition was for 
such a statutory Corporation, and the 
necessary terms or requirements under 
the said Act have been satisfied, no inter- 
ference with the acquisition proceedings 
under challenge, should or need to ba 
made, In support of his submissions about 
the statutory character of the Damodar 
Valley Corporation or for the tests neces+ 
sary to find out such character, Mr, Roy. 
placed reliance on the determinations in 
the case of Ramana Dayaram Shetty v. 
International Air Port Authority of India, 
(1979) 3 SCC 489 : (AIR 1979 SC 1628), in 
addition to the determinations in the case 
of Sukhdev v, Bhagatram, (1975) 1 SCC 
421 : (AIR 1975 SC 1331). On the basis 
of the above determinations, read along. 
with the provisions of the Damodar Val- 
ley Corporation Act, 1948, there cannot be 
any other way but to hold the said Cor- 
poration as a statutory one, On the basis 
of his submissions as mentioned above, 
Mr. Roy contended that the determina- 
tions in the case of State of West Bengal 
v. P. N. Talukdar, (AIR 1965 SC 646} 
(supra), would have no application in this 
case, as, such determination was made 
on the basis of the character of the 
society viz. Ramkrishna Mission, as in- 
volved in that case, whereas the present 
acquisition, admittedly relates to a statu- 
tory Corporation. Such distinction ag 
made by Mr. Roy appears to be of sub- 
stance, as such, I hold that the said 


determinations of the Supreme Court, 
will have no application in this case and 
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' spécifically -when the acquisition in . the 
‘instant case, was for a Statutory Corpora- 
tion or its officer. The acquisition of land 
‘lfor the purposes of the Damodar Valley 
Corporation or for the purpose of con- 
struction of office-cum-quarters of such 
Corporation, in my view, would be a pub- 
lic purpose and that too when the Damo- 
' |dar Valley Corporation, if allowed to 
function duly, 
the public or cater to their need and if 
such accommodation is not made avail- 
able, then the: working of the Damodar 
Valley Corporation and thus the activi- 
ties. which are public in nature, would 


suffer. Apart from the above, 
‘Mr. Roy relied on the deter- 
‘minations in the case of State of 


-Bombay v. R, S. Nanji, AIR 1956 SC 294, 
wherein, it has been observed that it is 
‘impossible to precisely define the expres- 
-sion "public purpose” and in a case all 
‘the facts and circumstances will require 
to be clearly examined in order to deter- 
mine whether a ‘public purpose’ has 
-been established. It has been observed in 
that case further that prima facie Gov- 
ernment is the best Judge as to whether 
‘public purpose’ is served by issuing a re- 
quisition order, but it is not the sole 
‘Judge. The Courts have the jurisdiction 
and it is their duty to determine the 
matter, whenever a question is raised 
whether a requisition order is or is not 
for a “public purpose”. That was a case 
where requisition order was made for 
providing accommodation for an employee 
.of. a Road Transport Corporation and on 
the basis of the provisions in the Road 


Transport Corporations Act, 1950, it has: 


been observed that the power in the Cor- 
poration to provide living accommodation 
for its employees, must be regarded as 
one of its statutory activities and as such, 
an order. of the Government of Bombay, 
requisitioning a part of building for hous- 
ing an official of the State Road Trans- 
port Corporation, was found to be an 
order for “public purpose”, as it was 
essential for the Corporation to provide 
such an accommodation to its employees 
in order to ensure, an efficient working of 
the Road Transport system. Mr. Roy then 
made a reference ,to the determinations 
in the case of Bokaro and Ramgur v. 
Additional Collector, Hazaribagh, AIR 
-1971 Pat 167, where acquisition of land. 
for the purpose of constructing quarters 
of a Police Training College and. Swimm- 
ing Pool, has been found to be for public 
` er 11981 Cal/26 KI_G—238-Ai_o > r.i 
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of the Supreme Court in the case of Rati- 
lal Shankarbhai v. State of Gujarat, AIR 
1970 SC 984. In that case, it has been ob- 
served that acquisition for housing. 
scheme, prepared by a registered co-ope- 
rative body, would be for a public pur- 
pose, Apart from the cases as mentioned 


. above, reference was also made by Mr. 


Roy to the Bench decision of this Court in. 
the case of Sushila Debi Forma v. State 
of West Bengal, (1980) 84 Cal WN 661, 
where, it has been observed that the pur- 
poses of the State Transport Corporation 
-which has been created by the State Gov- 
ernment, for making suitable arrangement 
for public transport, are purposes of the 
State itself and land can be requisitioned 
or acquired for the Corporation, under the 
West Bengal Land Requisition and Ac- 
quisition Act, 1948. Mr, Banerjee, sought 
to distinguish the above determinations 
on facts, of course without much sub- 
stance, for the’ views which I have ex- 
pressed above and since I am also of the 
view that if the lands as are necessary 
and required, are not allowed to be ac- 
quired, the purposes of the Damodar 
Valley Corporation and thereby the need 
of the people, may suffer, I hold that the 
acquisition in the instant case, was for a 
public purpose and the construction of 
quarters for such officer, who would im- 
plement and control the functions of the 
Corporation, thus would also come with- 
in the purview of “public purpose”. The 
acquisition for the official in the instant 
ease was thus a public purpose. 

12. In answer to the submissions of 
Mr. Banerjee on the invalidity of the 
declaration as mentioned above, which 
consequently made the entire proceedings 
including the notification under Section 4 
to be void, nugatory and of no effect, Mr. 
Roy claimed that since by the erratum 
declaration, the typing mistakes which 
crept in, in the matter of plot matters, 
were corrected and on such correction, 
there was no discrepancy in respect of 
the lands as involved either in the noti- 
fication or in the declaration under Sec- 
tion 6, there was no illegality or anv 
irregularity and misuse or abuse of the 
powers, which rendered the acquisition, 
as claimed, to be void. The mentioning of 
plot numbers 137 and 138 in the initial 
declaration under Section 6, was claim- 
ed to be a printing. mistake and on produc- 
tien of the records. which were looked 
into, after making them. available to Mr. 
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Banerjee, it was established that as scop 
as the mistake was detected, steps were 
taken, for having the same corrected, by 
issuing the erratum declaration and in 
fact, the same was done. Such steps were 
initiated by the Collector concerned and 
such power, the Collector had under Sec- 
tion 21 of the General Clauses Act, 1897, 
corresponding to Section 22 of the Bengal 
General Clauses Act, 1899. It was submit- 
ted by Mr, Roy, on the basis of the above 
provisions, that since the power to issue 
the declaration in the instant case includ- 
ed and includes power to add, to amend, 
vary or rescind orders, the rectification 
of mistakes on detection, as was made, 
was due, legal, proper and authorised. In 
support of such submissions, reliance was 
placed by himon the case of Bangeswari 
Cotton Mits Lid v. M. C. Banerjee, 
(1961) 3 Fae LR 186 (Cal). Such proposi- 
tions of Mr, Roy could not be disputed 
by Mr. Banerjee. But he contended that 
when Section 6 declaration as initially 
made was final’ and the same was sought 
to be changed by the erratum declara- 
tion, the entire action or any action taken 
on that basis, was not oniy unau i 

but the same was void and im violation of 
principles of natural justice, as before the 
corrections were made, no opportunity 
was given to the petitioners to make re- 
presentations against the proposed correc- 
tions and furthermore, as after the eor- 





numbers as in the € 
were the same as those in the notification 
under Section 4, Such rectification of 
printing mistakes, as in this case, was and 
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is no provision in the said Act about filing 
and consideration of objections, after the 
declaration under Section 6 and since 
such objections were available to the peti- 
tioner, only after the notification under 
Section 4 and they had not filed such ob- 
jeections or taken any exceptions even in 
‘spite of due service and knowledge, the 
grounds regarding violation of principles 
of natural justice, as urged now, appeur 
to me to be without any avail or assis- 


‘tance. In fact, it also appears to me that 


there was no difficulty for the petitioners 
or any hindrances for them, in the matter 
of making their objections or taking ex- 
ceptions, in the - facts of this case and 
more particularly when, on being duly ap- 
prised of the acquisition proceedings and 
the lands involved therein, they duly of- 
fered alternative lands or- pointed out 
such lands were available and they could 
have served the purposes of the acquisi- 
tion. The above findings on the basis of 
the arguments by the respondents, also 


‘apply in respect of the first branch of 


submissions of Mr. Banerjee. In fact Mr. 
Roy also put forward such arguments in 
reply to those submissions by Mr, Baner- 
jee. As such, I reject those contentions: of 
Mr. Banerjee, on my findings that the 
particulars of the lands as given, were 
neither vague nor indefinite. I find that 
the determinations in the case of Iftikhar 
Ahmed v. State of Madhya Pradesh (AIR 
1961 Madh Pra 140) (supra), have no ap- 
plication and are distinguishable on facts, 
as in that case the area of the lands men- 
tioned was 6 acres in Bhopal city, without 
any other particulars. 


13. In support of his fifth submission, 
Mr, Banerjee, on a reference to the provi- 


‘sions in the proviso to section 6, claimed 


that such provisions being mandatory, no 
proceedings coutd be carried on and con- 
ciuded as there was admitted violation in 
respect of the statutory prohibitione in 
the matter of issuing the concerned de- 
claration. The proviso lays down or re- 
quires that no declaration in respect of 
any particular land, concerned by a noti- 
fication under Section 4 (1), published 
after the commencement of the Land Ac- 
quisition (Amendment and Validation) 
Ordinance, 1967, shall ‘be made after the 
expiry of three years from the date at 
such publication. Mr. Banerjee, on a rex 
ference to the proviso contended the 
seme to be mandatory. He argued on a 
reference to the determinations in the 
case of Cullimore v. Lyme Regis Corpora- 
tion, (1961) 3 All ER’ 1008, that when the. 
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prescriptions in the proviso relate to the 
performance of public duty, the provi- 
sions in the proviso should be construed 
and considered as mandatory. The tests 
relevant for mandatory or directory pro~ 
visions of a statute, have been laid down 
in the case of Montreal Street Railway 
Co.. v. Normandin, 1917 AC 170: (AIR 
1917 PC 142). The provisions in the pro- 
viso to Section 6 as mentioned above, on 
application of the relevant tests, appear 
to me to be mandatory. Thus, the ques- 
fion in the instant case would be, whe- 
ther such mandatory requirements have 
been complied with. The proviso speaks 
of or contemplates one notification under 
Section 4, which should have been pub- 
lished after 20th January, 1967 L e. when 
the concerned ordinance had commenced 


and all declarations under Section 6 there-_ 


after, must be made within three years 
from the date of such publication. Mr. 
Roy contended that taking the date of 
publication of notification under See. 4, 
the subsequent initial declaration and so 


also fhe erratum declaration, steps were_ 


taken within the specified time, and as 
such there was no violation of the pro- 
viso. The notification in the instant case 
was dated 24th Sept., 1973, the same 
was published on 20th December, 1973. 
The initial declaration, which was dated 
Ist March, 1974 and published on 4th 
April, 1974 and the erratum was dated 


14th August 1974 and the same was pub- ` 


lished on 21st November, 1974, So, taking 
into account the dates as mentioned 


above, it cannot be held and observed. 


that there was violation of the statutory 
prohibition in respect of the time-limit. 
Thus, the arguments of Mr. Banerjee on 
the aspect as mentioned above, also fail. 

14. The fourth submission of Mr. 
Banerjee, would require, investigation on 
facts, which the Court is not entitled to 
embark upon, ordinarily, and in this 
jurisdiction. As submitted by Mr, Roy, it 
also appears to me that no extraordinary 
circumstances have been established on 
the pleadings, which would justify this 
Court to enter into such questions. The 
scheme of the said Act lays down that a 
person interested in any land sought to 
be acquired under Section 4, may object 
to the acquisition in question or of any 
land in the locality and under Section 5A 
of the said Act, the right to object has 
not only been conferred on the land 
owners, but on all persons residing im the 
locality and under the said section the 
Collector is required to give the objector, 
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an opportunity of being heard \either in 
person or through an agent and further- 
more, at all stages of the said enquiry 
and also at the time of making of award, 
the objector would be entitled to appear 
personally or by his agent. The Collector 
concerned is also required to give the 
objector a reasonable opportunity of be- 
ing heard. Thus, & notice fixing the date 
of hearing, must be served on the objec- 
tor and suck notice must give him ample 
time to appear in persen or te have his 
case represented through an authorised 
agent. The Collectar ecncerned, is further 
required to find out on the enquiry, whe- 
ther the land sought to be acquired is 
needed for public purpose or fer a Com- 
pany and such enquiry must be conduct- 
ed by issuing a notifteatiom under S. 4 (1) 
of the said Act, The objection as mention- 
ed above under Section 5A, is to be taken 
or filed within 30 days of such notifica- 
tion. There is no scope for filing any ex- 
ception of taking objection, after a de- 
claration under S & Up to the stage of 
declaration the Collector is not required 
to take amy proceeding under the said Act 
and before any formal proceeding can be 
taken, a declaration under Section 6 must 
be made by the Government. Such de- 
claration should be published, after the 
notification under Section 4 has been 
published. Such a declaration under Sec- 
tion 6, is essential to give validity and 
jurisdiction as observed in the case of 
Harichand v. Secretary of State, (1940) 44 
Cat WN 5 : (AIR 1939 PC 235), to the ac- 
quisition of land. It has also been observ- 
ed in that case that if declaration is not 
made or is materially defective, the ac- 
quisition proceedings would be ultra 
vires and void, A declaration when pub- 


lished in the Gazette gives public notice 


of the intended acquisition, it is not open 
to any person or authority, then to chal- 
lenge the same or to say that the land 
is not needed for the purpose as mention- 
ed or that another piece of land should be 
taken or that the purpose is not a public 
purpose. On those points, the declaration 
is conclusive and once the same is issued, 
all the lands included within the same, 
must. be acquired, unless the Government 
withdraws from the acquisition under 
Section 48. Acquisition proceedings could 
not be held to be illegal and void, be- 
cause of the fact of the lapse of some 
years between the notification under Sec- 
tion 4 and declaration under Section 6. 
This was the former rule. But after the 
amendment or by inclusion of the first 
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proviso to Section 6, the position has been 
changed now, by ineorporating a statu- 
tory limitation as mentioned above. It is 
true that on the issue of the declaration 
under Section 6, notification made under 
Section 4 is exhausted and cannot there- 
after support any declaration under Sec- 
tion 6. There would thus be no notifica- 


tion under Section 4 to support a second 


declaration under Section 6, After the 
declaration is made, thereafter, comes the 
time for making award and compensation. 


In the instant case, the declaration, since - 


the erratum declaration was possible and 
permissible should be treated as one 
made in consequence of the notification 

under Section 4. l 
15. The above being the position the 
arguments of Mr. Banerjee fail, so also 
the application and the rule is thus dis- 
charged. There will be no order for costs. 
Rule discharged. 
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ANIL KUMAR SEN AND BHABES 

CHANDRA CHAKRABARTI, JJ. 

Amulya Gopal Majumdar, Appellant v. 
United Industrial Bank Ltd. and others, 
Respondents, 

A. F. O. D. Nos, 127 of 1977 and 481 of 
1972, D/- 2-7-1980. 

(A) Transfer of Property Act (4 óf 
1882), S. 58 — Equitable mortgage 
Requisites, 

Three requisites for an equitable mort- 
gage are:— (1) debt, (2) deposit of title 
deeds and (3) an intention that the title 
deeds so deposited shall be security for 
the debt. (Para 15) 

(B) Transfer of Property Act (4 of 


1882), S. 54 — Contract for sale of im- . 


movable property — Does not by itself 
create any interest in property 
English equitable doctrine has no applica- 
tion in India. AIR 1940 PC 1 and AIR 
1967 SC 744, Followed. (Para 16) 

(C) Transfer of Property Act (4 of 1882), 
S. 58 — Equitable mortgage — M enter- 
ing into possession on basis of agreement 
for sale in his favour — His possessory 
title could well in law be furnished as 
security for mortgage. (1978) 82 Cal WN 
92, Rel. on. (Para 16) 

. (D) Transfer of Property Act (4 of 
1882), S. 58 — Equitable mortgage on de- 
posit of agreement for sale under which 
mortgagor had entered into possession — 
a daca a a h 
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“it is 


ALTER: 


Sale in favour of mortgagor ` completed 
shortly thereafter and mortgagor con- 
tinuing to overdraw from . mortgagee 
bank — Mortgage is rendered perfect on 
and from date mortgagor acquired title to 
property by way of sale in his favour. _ 
(Para 16) 
(E) Transfer of Property Act (4 of 
1882), S. 58 — Equitable mortgage’ — 
Documents deposited need not necessarily 
show complete title. £ $ 


In order to create a valid equitable 
mortgage, it is not necessary that the 
whole or even the material of the docu- 
ments of title to the property should be 
deposited nor that the document deposit- 
ed should show a complete or good title; 
sufficient if the deeds deposited 
bona fide relate to the property or are 
material evidence of title or are shown to 
have been deposited with the intention of 
creating a security thereof. AIR 1938 
Rang 149 (FB), Foll. (Para 16) 

(Œ) Transfer of Property Act (4 of 
1882), Ss. 91 and 67 — Purchase of equity 
of redemption by prior mortgagee in sale 
in execution of his mortgage decree 
Puisne mortgagee (equitable mortgage) 
not made party to suit — Decree and con- 
sequent purchase by prior mortgagee do 
not affect puisne mortgagee’s right to sue 
for sale subject to prior mortgage or to . 
redeem prior mortgage before putting 
property for sale to satisfy hig own 
claim. (Civil P. C. (5 of 1908), O. 34, R. 1). 


a 


(Para 22) 

Cases Referred: Chronological Paras 
(1978) 82 Cal WN 92 16 
AIR 1967 SC: 744 . 16 
AIR 1950 SC 272 18 
AIR 1940 PC 1: 66 Ind App 293 : 1940 
All LJ 226 16 
AIR 1938 Rang 149 (FB) 16 


Ranjit Kr. Banerjee, Abinash Ch. Basu, 
Nirod Baran Sen, Mihir Kr. Das; for Ap- 
pellant; R, C. Deb, C. N. Mukherjee, Ajit 
Kr. Chakraborty; Alok Kr. Mitra, Amar 
Nath Banerjee and Tapan Kr. Sengupta, 
for Respondents. , 

ANIL K. SEN, J.:— These are the two 
appeals from original decrees arising out 
of two suits both of which were decreed 
by the trial Court, The two suits though 
heard and disposed of independently, are 
interlinked, and as such, we have heard 
these appeals analogously. While F. A. 481 
of 1972 is directed against the judgment 
and decree dated Sept. 5, 1970, passed 
by the learned Subordinate Judge, 7th `` 


- ‘Court, Alipore in Title Suit No. 119. of 1965, : 


- 1981. 


F. A. 127 of 1977.is directed against the 
judgment and decree dated July 29, 1976, 
passed by the learned Subordinate J udge, 


4th Court, Alipore in Title Suit No. 29 of ` 


1973. United Industrial Bank Limited, a 
banking company incorporated under the 
Indian Companies Act had instituted both 
the aforesaid suits and Amulya Gopal 
Majumdar, a common defendant (being 
defendant No. 6 in Title Suit No. 119 of 
1965 and defendant No. 1 in Title Suit 
No. 29 of 1973) alone contested the said 
two suits, at their hearing and feeling 
aggrieved by the decrees passed therein 
- he alone has preferred the aforesaid two 
appeals. 

2. Title Suit No. 119 of 1965 was a suit 
for realisation of an alleged mortgage 
debt due on an overdraft account from 
Eagle Plywood Industries Private Limit- 


ed, defendant No. 1 and two of their 


guarantors, namely, defendant Nos. 2 and 
3. In that suit the plaintiff's case shortly 
was that in the year 1951 Eagle Plywood 
Industries Private Limited opened an 
open current account with Banker’s Union 
Limited later renamed as Metropolitan 
Bank Limited with overdraft facility- to 
the extent of Rs. 2,50,000/- and by way 
of security therefor created an equitable 
mortgage by deposit of title deeds in 
respect of an immovable property being 
a plot of land at Mahendra Banerji 
Road, within the South Suburban Muni- 
cipality, P. S. Behala, District 24 Par- 
ganas, described in items 1 to 4 of Sche- 
dule B to the plaint (hereinafter referred 
to as the Behala property) and the fac- 
tory appliances described in item 5 of the 
said Schedule, That by mutual agreement 
between the said Eagle Plywood Indust- 
ries Private Limited and the said Metro- 
politan Bank Limited, the overdraft limit 
was extended to Rs. 2, 75,000/- in the year. 
1954 when it was further agreed that the 
title deeds already deposited with the 
bank would be held by the bank as secu- 
rity for the extended loan facility granted 
to the defendant No. 1 and a deed was 
executed to that effect on June 28, 1954 
That being, in need of further sum, Eagle 
Plywood Industries Private Limited re- 
quested the said Metropolitan Bank 
Limited to raise the overdraft facility 
limit up to Rs. 5,00,000/- which was 
agreed to and on November 21, 1962, the 
said Eagle Plywood Industries Private 
Limited further deposited the title deeds 
in respect.of immovable properties set 
out in 
plaint (hereinafter 


referred. to as the 
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item 6 of Schedule B to the - 
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Coochbehar property) by way of security 
for repayment of the ‘entire loan due on 
such account and the defendants 2 and 3 
stood guarantors for such repayment. 
The said Metropolitan Bank Limited hav- 
ing been amalgamated with the plaintiff 
bank, all its assets, rights, powers, claims 
and demands stood transferred to and 
became the properties and assets of the 
plaintiff bank in terms of a sanctioned 
scheme. The plaintiff accordingly claimed 
that a sum of Rs, 5,79,977.22 which stood 
due towards principal and interest as on 
October 31, 1965, from the said Eagle 
Plywood Industries Private Limited on 
the said account was payable to the plain- 
tiff and for recovery thereof the afore- 
said suit was instituted. It was further 
claimed that the transaction between 
the parties constituted an equitable 
mortgage, so the plaintiff is entitled to 
realise the amount. on enforcement ‘of 
such a mortgage. 


3. In this suit it later transpired that 
Amulya Gopal Majumdar, the appellant 
before us, had in the meantime auction- 
purchased the Behala properties in ex- 
ecution of a mortgage decree on enforce- 
ment of an earlier mortgage in respect of 
that property though neither Metropo- 
litan Bank Limited nor the plaintiff, the 
puisne mortgagee was made a party to 
the suit for enforcement of that mort- 
gage. Hence, Amulya Gopal Majumdar 
was added as a party defendant, being 
defendant No. 6 as the purchaser of the 
equity of redemption. 


4. In this suit, though the defendant 
No. 1 and defendant Nos, 2 and 3 filed 
two sets of independent written state- 
ments, they did not ultimately contest 
the suit. The added defendant No. 6, the 
appellant before us contested the suit by 
filing a written statement. His defence 
shortly was that he was not bound or 
affected by any of the transactions said 
to constitute equitable mortgage between 
Eagle Plywood Industries Private Limit- 
ed and the bank, he being a prior mort- 
gagee from the real owner and he having 
auction-purchased the property in execu- 
tion of the mortgage decree as against 
the said owner. His further defence was 
that all those subsequent transactions 
with the bank were not bona fide but were 
sham and colourable. He strongly denied 
any liability on -his part for redemption 
of any alleged mortgage to the predeces- 
sor-in-interest of the plaintiff. bank. 
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5. ‘On the pleadings ef the parties, 
Several issues were framed including an 
issue as to whether the defendant No. 1 
(Eagle Plywood Industries Private Limit- 
ed) created any equitable mortgage in 
‘respect of the suit property for the lean 
‘advanced to them on their overdraft ac- 
count with the Banker’s Union and the 
Metropolitan Bank Limited. 

6. Evidence was led, both oral and 
documentary. on consideration of such 
‘evidence, the learned trial judge answer- 
ed all the issues substantially in favour 
of the plaintiff. The learned Judge found 
that the first mortgage was created on 
the basis of a pro note (Ext. 1) followed 
by a memo acknowledging deposit of 
title deeds in respect of the Behala pro- 
perty. He further found that there were 
two successive enhancements of the 


overdraft limits in favour of the mort-. 


gagor, one in 1954 and another in, 1962 
for which'securities were furnished in 
terms of Ext. 5 and Ext. 13. According to 
him, these transactions did not constitu- 
te 3 separate and independent mortgages 
but on each occasion the earlier one mer- 
ged in latter. He then found that though 
the defendant No. 6, the appellant before 
us, is a prior mortgagee who has pur 
chased the Behala properties in execu- 
tion of a mortgage decree obtained by 
him, yet the plaintiff would not be bound 
by that decree as the plaintiff being a 
puisne mortgagee was not made a party 
thereto. According to the learned Judge, 
the plaintiff would legally be entitled to 
put the said Behala properties on sale 
in enforcement of the mortgage in their 
favour subject, however, to the prior en- 
cumbrance in favour of defendant No. 
6 so that the property being sold the 
sale proceeds be first applied to meet 
the dues of defendant No. 6 and the 
balance left being applied to meet the 
dues of the plaintiff. Since the plaintiff 
had appointed a Receiver in respect of 
the Behala properties in terms of 8. 69A 
of the Transfer of Property Act, and was 
realising rents therefrom through the 
Receiver, the learned Judge directed ac- 
counts to be taken. The suit was accord- 
ingly decreed on the following terms:— 

“That the suit be decreed in prelimi- 
nary form on contest with costs against 
defendant No, 6 and ex parte with costs 
against defendant Nos. 1, 2, 3 and 7 and 
dismissed against the rest without costs in 
terms of Order 34, Rule 4 read with 
Rule 2 (1) (a) of the Code of Civil Proce- 
dure. It is also ordered that an account 
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be taken with regard to the dues in 
favour of the plaintiff on account of prin- 
cipal and interest at the contractual rate 
of Rs. 61⁄2% per annum on his mortgage 
as- mentioned in the plaint. On the ac- 
counts being taken and the ‘total dues- 
being finally ascertained and declared and . 
on the basis of such accounts, the defen- 
dants shall be given 6 months’ time for 
payment of the dues from the date of 
such declaration, failing which the plain- 
tiff shall be entitled te pray for final de- 
cree and put to sale so much of the mort- 
gaged property as may be deemed neces- 
sary to realise his dues including interest 
till the date of realisation in the manner 
and with the condition set out in the 
judgment. A personal decree is passed 
against defendants Nos. 2 and 3, the 
guarantors. It be further decreed that any 
sale of the property described in items 1 
to 4 of Schedule B of the plaint compris- 
ed in the prior mortgage in favour of de- 
fendant No.. 6 shall be subject to such 
previous encumbrance.” 


7. A few years after the aforesaid 
decree, the plaintiff bank instituted an- 
other suit being Title Suit No. 29 of 1973 
principally against the defendant No. 1 
Amulya Gopal Majumdar for redemption * 
of the prior mortgage in his favour. Their 
case made in the plaint shortly was that 
they never knew of the prior mortgage 
and that they came to know of it only 
during the pendency of their prior suit 
for enforcement of the mortgage in their 
favour being Title Suit No, 119 of 1965. 
Since the plaintiff was not made a party 
to the suit brought by defendant No. 6 on 
his prior mortgage, they are not bound by 
that decree and as a puisne mortgagee 
they have a right to redeem the prior 
mortgage in favour of defendant No. 6 
Amulya Gopal Majumdar. By filing the 
suit they sought for such a decree for 
redemption. 


8 Defendant No. 1 Amulya Gopal 
Majumdar alone again contested the suit 
denying the loan on the overdraft ac- 
count and also denying any mortgage in 
favour of the plaintiff or their predeces- 
sor-in-interest, In short his defence was 
that the plaintiff was not a puisne mort- 
gagee and as such had no legal right to 
claim any redemption. . 

$. This suit again was decreed by the 
learned trial Judge. The learned trial 
Judge foumd that admittedly the defen- 
dant No. 1 was a prior mortgagee for 
Rs. 40,000/- in respect of the self-same, 
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Behala properties. That being the accept- 
ed position, the learned Judge held that 
if it be established that the plaintiff is. a 
puisne mortgagee then the plaintiff would 
undoubtedly be entitled to redeem the 
prior mortgage to defendant No, 1 since 
admittedly again plaintiff or its pre- 
decessor-in-interest. had not been made a 
party to the suit brought by the defen- 
dant No. 1 for enforcement of the mort- 
gage in his favour. On the disputed issue 
as to whether the plaintiff was a puisne 
mortgagee or not, the learned Judge held 
that in view of the decree passed in Title 
Suit No. 119 of 1965 (ust referred to 
hereinbefore) between the parties it must 
be held to be concluded that the plain- 
tiff is a subsequent mortgagee in respect 
of the same property and that such a 
mortgage is valid and Tegal. The learned 
Judge accordingly decreed the suit direct- 
ing redemption of the mortgage in favour 
of the defendant No. 1. i 


10. Feeling aggrieved by the decrees 
as aforesaid, Amulya Gopal Majumdar 
has preferred the present two appeals in 
this Court. Mr. Banerji appearing on be- 
half of the appellant in both these ap- 
peals has raised two points, the first of 
which is common to both the appeals 
while the second one being a specific 
point for the second appeal. The first 
point raised by Mr. Banerji is to the ef- 
fect that the learned Judge failed to con- 
sider and decide the most. important issue 
as to whether the transaction pleaded by 
the plaintiff to be constituting an equi- 


table mortgage does so constitute in law . 


or not. For reasons given by him which 
would be referred to more specifically 
hereinafter while we consider that issue, 
he has contended that neither of the 3 
transactions relied on by the plaintiff 
constitute any mortgage, far less an equi- 
table mortgage. In assailing the decree 
for redemption, the second point raiséd 
by Mr. Banerji is to the effect that even 
upon the plaintiffs own case the appel- 
lant Amulya Gopal Majumdar having 
purchased the equity of redemption had 
a preferential right of redeeming the 
mortgage in favour of the plaintiff, and 
as such, the plaintiff is not entitled to 
foreclose that right by instituting the suit 
for redemption treating the appellant to 
be a prior mortgagee only. 


11. These appeals are being contested 
by plaintiff bank only. Mr. Deb appear- 
ing on their behalf has seriously contest- 
ed both the points raised by Mr. Banerji 
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According te Mr, Deb when the overdraft 
account was first opened against..a pro- 
note for Rs. 2,50,000/- on a security. 
created by deposit of title deeds and when 
subsequently those loans were _ extended 
on the basis of the same security with a 
clear intention of the parties appearing 
from the transaction to the effect that the ` 
security originally furnished should con- 
tinue to remain as such for the enhanced - 
Toan the transactions do constittue equi- 
table mortgage enforceable as such. So 
far as the second point raised by Mr. 
Banerji is. concerned, it has been contend- 
ed by Mr. Deb that the plaintiff ag a 
puisne mortgagee is entitled in law to 
redeem the prior mortgage in favour of 
Amulya Gopal Majumdar, the appellant 
No doubt the appellant having purchased 
the equity of redemption did acquire a 
right to redeem the mortgage in favour 
of the plaintiff but that right he never 
exerted so that he cannot plead mere 
existence of such right as a bar to the 
plaintiffs, right in law to claim redemp- 
tion in respect of the prior mortgage. In 
any event, according te Mr. Deb when 
the appellant had already been made a 
party defendant in the earlier suit for 
enforcement of the mortgage such an ob- 
jection becomes academic since in terms 
of that decree the appellant can still re- 
deem the mortgage in favour of the 
plaintiff by paying off the dues. 


12. We now proceed to consider the 
points raised by Mr. Banerji in support 
of these appeals. So far as the first point 
raised by Mr. Banerji is concerned, it 
is. true that though a specific issue in 
that regard being issue No. 5 was raised 
before the learned trial Judge he failed to 
consider and answer that issue in an ap- 
propriate manner, He never considered 
the question as to whether the transac- 
tions pleaded by the plaintiff constitute 
equitable mortgage in law or not. On 
the other hand, he appears. to have pro- 
ceeded on the basis that each of the three 
transactions referred to and relied upon 
by the plaintiff constitutes. a mortgage. 
Perhaps the failure on his. part to. con- 
sider. this. issue. in an appropriate manner 
is due to the fact that. the point was not 
argued before him from the angle it is 
now being argued before us by Mr. 
Banerji. Be that as it may, such a defi- 
nite issue having been raised. at the trial 
and having been argued. before us by Mr. 
Banerji om the materials om record we 


- are of the view that it is necessary for us 
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to''reconsider the matter and decide the 
issue properly, ` 


13. It is not in dispute that the Behala 
property originally belonged to one 
Naresh Chandra Nag who had mortgaged 
the same to Amulya Gopal Majumdar, the 
appellant before us in the year 1949. 
Narcsh had been running a factory there 
and on July 18, 1950, he entered into an 
agreement for sale of that property along 
with the factory machineries with Eagle 
Plywood Industries Private Limited on 
certain terms embodied in the agreement 
(Ext. 3). Eagle Plywood Industries Pri- 
vate Limited on their turn entered into an 
arrangement with the predecessor-in-in- 
terest of the plaintiff for loan on over- 
draft advance on a mutual and open cur- 
rent account opened in the name 
of the said Industry to the maximum limit 
of Rs. 2,50,000/- and to secure such loan 
deposited the said agreement for sale 
dated July 18, 1950, with the plaintiff’s 
predecessor-in-interest on July 10, 1951. 
On October 31, 1951, Eagle Plywood In- 
dustries . Private Limited purchased the 
Behala property from Naresh Chandra 
Nag vide Ext, 4. On June 28, 1954, the 
plaintiff's predecessor-in-interest, the 
Metropolitan Bank Limited agreed to ex- 
tend the overdraft limit in favour of 
Eagle Plywood Industries Private Limit- 
ed to the extent of Rs. 2,50,000/- for 
which the said Industries furnished the 
Behala property as security in terms of 
a registered deed Ext. 13. On November 
21, 1962, the said Metropolitan Bank 
Limited further extended the overdraft 


limit in favour of Eagle Plywood Indust- © 


ries Private Limited to the extent of 
Rs. 5,00,000/- on the said Industries fur- 
nishing further security in Coochbehar 
property and on the guarantee of 2 other 
persons, defendant Nos. 2 and 3 in Title 
Suit No. 119 of 1965 on the basis of a 
deed of agreement Ext. 5. According to 
Mr. Banerji none of these three transac- 
tions constitutes any mortgage inlaw, far 
less an equitable mortgage. In regard to 
the first transaction, Mr. Banerji’s con- 
tention is that though it has been claim- 
ed by the plaintiff that the loan to the 
extent of Rs. 2,50,000/- was secured by 
deposit of title deeds in respect of the 
Behala property there was no effective 
equitable mortgage in law because of 
two reasons, namely, (i) the material 
memorandum dated July. 10, 1951 of 
Eag’e Plywood Industries Private Limited 
does not indicate any intention on the 
part of the said Industries to create any 
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security for the debt and (ii) the debtor 
at the relevant time having no title to 
the Behala property could not have 
created any equitable mortgage in respect 
thereof by deposit of the agreement to 
purchase which is not a deed of title. In 
regard to the second transaction Mr. 
Banerji’s contention is that the parties 
purported to create a formal mortgage by 
the deed (Ext, 13) itself which, however, 
fails for non-compliance with the require- 
ment of Section 59 of the Transfer of 
Property Act and the said document can- 
not be read as a memo acknowledging de- 
posit of title deeds for creating any equi- 
table mortgage. The very same objection 
has been raised by Mr. Banerji with re- 
ference to the third transaction dated 
November 21, 1962, which again accord- 
ing to Mr. Banerji does not relate to the 
Behala property. 


14. Referring to the first transaction 
it appears from the evidence on record 
that sometime in March 1951, the Eagle 
Plywood Industries Private Limited ar- 
ranged for loan on an overdraft account 
from the Banker’s Union Limited (since 
renamed as Metropolitan Bank Limited), 
the predecessor-in-interest of the plain- 
tiff to the extent of Rs. 2,50,000/-. They 
executed a pronote for the said amount 
(Ext. 1). On July 10, 1951, they acknow- 
ledged deposit of their agreement for 
purchase dated July 18, 1950, by way of 
security for the loan in a memorandum, 
the material part whereof reads as fol- 
lows :— 


“Referring to the arrangement’ for 
overdraft account to the extent of Rupees 
2,50,000/- (Rupees two lakhs fifty 
thousand) this is to place on record that 
we have this day deposited with you the 
deed as described in the Schedule below 
with the intent to create security on the 
property comprised in the said deed 
against any or all of our indebtedness to 
the bank from time to time or at any 
time .arising, accruing or due whether on 
current account, loan account or any 
other account whatsoever and whether in 
our common or trade name or whether 
jointly with others or not together with 
interest, commission or other charges to 
the debt for payment. i 

This is further to declare that we have 
agreed to sign, execute and complete any 
or all other deeds, documents or instru- 
ments etec., in order to secure to you 
sımple mortgage of the above-named pro- 
perty subject to such condition ‘or condi- 
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tions as you. may, consider. necessary ‘or 
proper.” ~ ae ee ; 


15. This memo is Ext, 1 in the other 
Title Suit being Title Suit No. 29 of 1973 
but such a’ mortgage by deposit of the 
agreement for purchase is otherwise es- 
tablished on evidence in Title Suit No. 119 
of 1965 (Extract thereof being Ext. 2) and 
is confirmed by the certificate issued by 
the Registrar, Joint Stock Companies 
dated July 26, 1951 (Ext. 7a). Mr. Baner- 
ji’s first contention with regard to this 
transaction is that the memo dated July 
10, 1951, really establishes an intention 
to create a simple mortgage in future but 
does not constitute acknowledgment of a 
mortgage by deposit of title deeds, there 
being no intention to create such a mort- 
gage especially by the memo. We are, 
however, unable to accept this contention 
of Mr. Banerji in view of the first para- 
graph of the memorandum set out here- 
inbefore. Three. requisites for an equit- 
able mortgage are:—. (1) debt, (2) deposit 
of title deeds and (3) an intention that the 
title deeds so deposited shall be security 
for the debt. Though on the contention of 
Mr. Banerji the impugned transaction 
lacks the, third element, we are unable 
to agree with him. In the first paragraph, 
the borrower clearly acknowledges that 
having entered into an arrangement for 
an overdraft. account to the extent of 
Rs. 2,50,000/- they had already deposited 
the deed dated July 18, 1950, with the 
bank to create a security for the debt 
There being a clear and unequivocal ex- 
pression of such an intention in the first 
paragraph of the memorandum we are 
unable to accept the contention of Mr. 
Banerji that the third element is lacking 


in the ` present case. No doubt in the 
second paragraph there is a_ further 
agreement by the borrower agreeing to 


create a simple mortgage but obviously 
that would be only for the purpose of 
further consolidating the mortgage 
already created by deposit of title deeds. 
For this reason, we are unable to accept 
the first of these objections raised by 
Mr. Banerji with respect to the first 
transaction. i . 

- 16. . The second objection raised by 
Mr. Banerji in respect of the first transac- 
tion requires a more careful considera- 
tion. According to Mr. Banerji at the 
time when this transaction was entered 
into the mortgagor Eagle Plywood In- 
dustries Private Limited, had acquired no 
title to the Behala property;. they had 
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merely - entered into-an . agreement: for - 
sale in their favour in respect of that 
property and in law such an agreement 
created neither any interest nor any 
charge on the property in favour of the 
mortgagor, Eagle Plywood Industries 
Private Limited. Reliance is placed by 
Mr. Banerji on Section 54 of the Transfer 
of Property Act and on the decision of 
the Privy Council in the case of Pir Bux 
v, Md Taher, 66 Ind App 293: (AIR 1940 
PC 1) and the decision of the Supreme 
Court in the case of Ram Baran v, Ram 
Mohit, AIR 1967 SC 744. As such, accord- 
ing to Mr. Banerji Eagle Plywood Indust- 
ries Private Limited could not have creat- 
ed any mortgage over that property at 
that point of time by deposit of such an 
agreement which does not show any title 
in the property for the mortgagor. We 
agree on principle with Mr. Banerji 
that the agreement for sale by itself 
created no interest in the property in 
favour of the mortgagor. That is what 
the law prescribes in Section 54 and it is 
well settled that the English equitable 
doctrine that a contract forsale of real 
property makes the purchaser owner in 
equity thereof has no application in India, 
But even then a distinguishing feature in 


-the present case brings in a point of dis- 


tinction, It appears to be well establish- 
ed on the evidence on record that Naresh 
Chandra Nag having entered into an 
agreement for sale in respect of Behala 
property made over possession thereof to 
the mortgagor Eagle Plywood Industries 
Private Limited on the terms incorporated 
The mortgagor 
prior to the creation of the equitable 
mortgage had already started running a 
plywood factory, the machineries whereof 
were furnished as security for the loan’ 
along with the Behala property itself. 
That would appear from the memoran- 
dum dated July 10, 1951, Ext. 2. There- 
fore, at the time when the disputed trans- 
action was entered into the mortgagor 
Eagle Plywood Industries Private Limit- 
ed had entered into lawful possession of 
the Behala property on the basis of an 
agreement for sale dated July 18, 1950. 

Such possessory title could very well in 
law be furnished as security for the 
mortgage. On this point we are in res- 

pectful agreement with the view taken by 


` M. M. Dutt and R. K. Sharma, JJ. in the 


case of Usha Rice Mills Company Limit- 
ed v. United Bank of India (1978) 82 Cal 
WN 92, since the view taken by their 


authorities. 
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This apart we are unable to sustain this 
objection of Mr. Banerji for another 
reason, namely, that the sale in favour of 








when the mortgagor continued to over- 
draw the loan account on the basis of 
the purported equitable mortgage, the 
ortgagor’s subsequent acquisition of 
itle would render the equitable mort- 
gage perfect on and from the date the 
mortgagor acquired title to the property. 
The objection of Mr. Banerji that the 
agreement for sale not being a title deed, 
no equitable mortgage could be created 
by the deposit thereof can have no im- 
portance on the aforesaid background of 
facts since in order to create a valid 
mortgage, it is not necessary. that the 
whole or even the material of the docu- 
¡ments of title to the property should be 
deposited nor that the document deposit- 
ed should show a complete or good title; 
it is sufficient if the deeds deposited 
bona fide relate to the property or are 
material evidence of title or are shown to 
have been deposited with. the intention of 
creating a security thereof. Reference 
may be made to the Full Bench decision 
of Rangoon High Court in the case of 
Chidambaram v, Aziz Mia, AIR 1938 Rang 
149. In this view we overrule both the 
objections raised by Mr. Banerji to the 
first transaction constituting an equitable 
mortgage by Eagle Plywood Industries 
Private Limtied in favour of the plaintiffs 
predecessor-~in-interest and we hold that 
the said industry did create an equitable 
mortgage by deposit of title deeds in res- 
pect of Behala property for securing a 
loan not exceeding a sum of Rs. 2,50,000/- 
‘together with interest at the rate of 6% 
per annum with monthly rests. 

17. Next we proceed to consider the 
second transaction between the parties. 
The planitiffs case with regard to this 
transaction is that by mutual agreement 
between the mortgagor and the said 
Metropolitan Bank Limited, the over- 
draft limit was extended to Rs. 2,75,000/- 
dn the year 1954 and it was further 
agreed that the title deeds already de- 
posited with the bank would be held by 
the bank as security for the extended 
loan to the mortgagor and a deed was 
executed for that purpose on June 28, 
1954. The oral evidence adduced on be- 
half of the plaintiff does not establish 
any agreement between the parties apart 
from the fact of the mortgagor execut-. 
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ing a fresh pronote for a sum of Rupees 
?,75,000/- Ext. la and a registered deed 
of agreement Ext. 13, both executed on 
June 28, 1954. Therefore, there is no evi- 
dence on record independent of the afore- 
said two documents to establish the plain- 
tiffs case that when the overdraft limit 
was extended to Rs. 2,75,000/- there was 
any agreement between the parties that 


‘the title deeds already deposited with the 


bank would be held by the bank as secu- 
rity for the extended loan. We are, there- 
fore, to consider whether Ext. 13 estab- 
lishes any such agreement or not. The 
material part of this document may be 
set out as hereunder: 


“Whereas the company has deposited 
with the Bank title deeds as stated in 
schedule “B” below to the properties as 


described in Schedule “C” below with . 


intent to create security thereon against 
payment on demand of any or all monies 
now or hereafter from time to time or at 
any time owing by the company to the 
Bank, whether on current accounts, loan 
accounts, advances, cheques, encashed, bills 
discounted, or on any other account or ac- 
counts whatsoever and whether in the 
name of the company orin any assumed 
conventional or trade name, or whether as 
guarantor or principal or whether jointly 
with others or not together with interest, 
commission, charges and costs (including 
those between Attorney and client) ac-' 
cruing to the date of payment, whereas- 
the company requests the bank to allow 
the company to continue to overdraw 
the current account maintained by the 
company in Mission Row Branch of the 
Bank and/or any other account or ac- 
counts to be maintained from time to time 
or at any time at any other branch or 
office of the Bank to the extent of Rupees 
2,75,000/- (Rupees two lacs and ‘seventy- 
five thousand only) whereas in considera- 
tion of the premises and on the terms and 
conditions appearing below the Bank con- 
sents thereto; it is agreed by and between 
the parties as follows :— ; 

(1) That by way of security against any 
or all monies now or hereafter from time 
to time or at any time owing by the 
company to the Bank, whether on cur- 
rent accounts, loan accounts, advances, 
cheques, encashed, bills discounted or on | 
any other accounts whatsoever and whe- 
ther in the name of the company or in 
any assumed conventional or trade name, 
whether as principal or guarantor, or 
whether jointly with others or not, the 
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y mortgages and/or hypothecates 
a or assigns to the bank all its assets, 
book-debts, rights, properties and inte- 
rests as described in the: schedule below, 
and also as may now or from time to 
time hereafter exist, accrue, arise or be 
acquired or be perfected. That the com- 
pany undertakes not to.create any charge 
on its assets in favour of any person other 


than the Bank without previous written’ 


consent of the Bank, so long as this deed 
remain in force.” 


18. We agree with Mr. Banerji that by 
this document the mortgagor purported 
te create a simple mortgage but it fails 
as such because the requirements of Sec- 
tion 59 of the Transfer of Property Act 
had not been fulfilled. Though register- 
ed as a deed of mortgage there are no 
two witnesses to attest execution of the 
deed as required by the said provision. 
Mr. Deb appearing on behalf of the 
plaintiff fairly conceded that by this 
document no simple mortgage could be 
created but nonetheless according to Mr. 
Deb even if the document fails as such, on 
its contents the Court would find an ac- 
knowledgment of creation of an equit- 
able mortgage by deposit of title deeds. 
Strong reliance is placed,by Mr. Deb on 
the preamble of this document which we 
have set out hereinbefore and on the term 
“The company...... continues to mortgage 
devdiaees all its assets, book-debts, rights, 
properties and interests as described in 
the schedule below.” We are, however, 


unable to accept this contention of Mr. . 


Deb. Reading the document as a whole it 
is not possible for us to spell out any ac- 
knowledgement of any prior agreement 
between the parties to create any equit- 
able mortgage. on the extended loan by 
deposit of title deeds. The preamble re- 
lied on by Mr. Deb only recites the 
factum of the prior equitable mortgage 
and nothing more. Moreover, the other 
part of the document relied on by Mr. 
Deb must be read in its context. So read 
by the term “continue to mortgage”, the 
mortgagor merely indicated their inten- 
tion to create a simple mortgage in con- 
tinuation of the prior equitable mortgage. 
Tt does not establish any intention 
to acknowledge extension of the prior 
equitable mortgage to cover the ex- 
tended loan. That apart it is now 
well established on the decision of the 
Supreme Court in the case of Rachpal 
Maharaj v. Bhagwandas AIR 1950 SC 272 
that the question whether a memorandum 
of deposit of title deeds is compulsorily 
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registrable under Section 17 of the Re- 
gistration Act, depends on whether the 
parties intended to reduce their bargain 
regarding the deposit to the form of a 
document. If so, the document requires 
registration. If, on the other hand, its 
proper construction and surrounding cir- 
cumstances lead to the conclusion that 
the parties did not intend to do so, 
there being no express bargain the docu- 
ment being merely evidential did not re- 
quire registration. Judged in the afore- 
said light, there can be no doubt that the 
parties intended to incorporate all their 
bargains in respect of this transaction in 
writing in the deed the same never being 
intended ‘merely to be an acknowledge- 
ment of any independent transaction of 
the nature of an equitable mortgage be- 
tween the. parties. Such a transaction 
when it fails for reasons given, it must 
fail and it cannot be salvaged in the 
manner suggested by Mr. Deb. In this 
view we accept the -contention of Mr. 
Banerji in respect of the second transac- 
tion and hold that no effective mortgage, 
far less an equitable mortgage was creat- 
ed in respect of the Behala property for 
securing the extended loan of Rupees 
2,75,000/-. 


19. So far as the third transaction is 
concerned, the position is no better, This 
transaction is evidenced by an agreement 
Ext. 5. It relates to the Coochbehar pro- 
perty and not to the Behala property. No 
doubt there is-an acknowledgment in this 
agreement that subject to the provisions 
therein contained “the conditions, stipula- 
tions and covenants made by the borrower 
by the deed dated June 28, 1954 and the 
securities created and offered by the said 
deed will remain in full force and will 
be available to the bank for realisation of 
any or all moneys from time to time or 
at any time owing by the borrower to 
the bank whether on the said account or 
otherwise as stated in the said deed.” 
Such a recital merely reaffirms the old ` 
transaction but does not extend the equi- 
table mortgage to cover any extension of 
the loan, more so when on our findings 
made hereinbefore the deed dated June 
28, 1954, created no such equitable mort- 
gage. That apart this document merely 
records an agreement to create a formal 
mortgage for the extended loan in res- 
pect of Coochbehar property. Whether 
the preamble of this document records 
any acknowledgment of creation of an 
equitable mortgage between the parties 
or not need- not be gone into for the 
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simple reason that even if.it does so that 
would be in respect of Coochbehar pro- 
perty and not with regard to Behala pro- 
perty with which we are now concerned. 
We, therefore, accept the contention of 
Mr. Banerji that by the third transaction 
which is evidenced by the agreement 
Ext. 5, no equitable mortgage was creat- 
ed in respect of Behala property for 
securing the extended loan of Rupees 
5,00,000/- by the bank in favour of the 
mortgagor. 


20. On our findings as aforesaid, we 
are unable to accept the view of the 
learned trial judge that the plaintiff is 
entitled to a mortgage decree in respect 
of both the Behala property and the 
Coochbehar property for the amount 
claimed. In our view, therefore, the 
plaintiff would be entitled to a mortgage 
decree to the extent of Rs. 2,50,000/- to- 
gether with interest at the rate of 6% per 
annum with monthly rests thereon in res- 
pect of Behala property. There being no 
appeal preferred by the other defendants, 
we would however, uphold the decree 
passed as against the machineries and 
the Coochbehar property. We further up- 
-hold the decision of the learned Subor- 
dinate Judge that since the plaintiff had 
been realising rents out of Behala pro- 
perty through a Receiver appointed by it 
in terms of Section 69A of the Transfer 
of Property Act there should be a de- 
cree for accounts. 


21. This appeal, therfore, succeeds in 
part. The decree as passed by the learned 
Judge in the trial Court in so far as it 
relates to Coochbehar property, namely, 
item (6) of Schedule B of the plaint and 
the machineries specified in item (5) of the 
said Schedule is hereby affirmed. Such 
decree so far as it relates to Behala pro- 
perty being items (1) to (4) of the said 
Schedule is modified to the extent as 
herein. It being declared that there was a 
valid equitable mortgage created by de- 
fendant No. 1 in respect of the said 
Behala property with the plaintiff for 
securing a loan of Rs. 2,50,000/- with 6% 
interest thereon with monthly rests, let 
accounts be taken by adjusting the reali- 
sation made by the plaintiff out of that 
property and the total dues of the plain- 
tiff on such a loan of Rs. 2,50,000/- be 
determined. To the extent of such dues 
there would -be a preliminary mortgage 
decree in terms of Order 34 Rule 4 read 
‘with Rule 2 (1) (a) of the Code as against 


defendants Nos. 1, 2, 3 and 4 and 6 with. 
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proportionate costs. Such amount being 
made payable within 6 months from such 
determination. For the rest of the plain- 
tif’s dues on the claim made in the plaint 
and as may be found still payable on the 
accounts taken there will be personal de- 
cree with costs thereon as against defen- 
dants Nos. 1, 2, and 3 subject again to the 
mortgage decree in respect of the machi- 
neries and the Coochbehar property here- 
by affirmed by us. Be it further decreed 
that any sale of the Behala property be- 
ing items 1 to 4, of Schedule B to the 
plaint will be subject to the prior mort- 
gage of that property in favour of defen- 
dant 6 so that from the sale proceeds the 
dues of defendant No. 6 on the mortgage 
in his favour shall be first paid out. 


22. We now proceed to consider the 
other appeal, viz., F. A. 127 of 1977. This 
appeal may be disposed of shortly. It 
arises out of a suit for redemption in- 
stituted by United Industrial Bank as-a 
puisne mortgagee as against the appellant 
Amulya Gopal Mazumdar who stands in 
the position of a prior mortgagee so far 
as the plaintiff Bank is concerned though 
he has also purchased the equity of re- 
demption. Amulya in his suit on the prior 
mortgage had not made the plaintiff Bank 
a party as required under Order 34, R. 1 
of the Code. The inevitable result is that 
the decree and the consequent purchase 
by Amulya in the sale in execution of 
that decree would not affect the plaintiff 
Bank’s rights in any way. His right to sue 
for sale subject of course to the prior 
mortgage and his further right to redeem 
the prior mortgage before putting up the 
property for sale to satisfy his own claim 
were not lost and the plaintiff Bank is 
entitled to enforce both these rights. 
Hence the learned Judge in the trial 
Court was right in decreeing the plain- 
tiffs claim for redemption. 


23. Mr. Banerji appearing in support 
of this appeal raised two points. In the 
first place it was contended by him that, 
transactions entered into with the plain- 
tiff Bank not amounting to an equitable 
or any other form of mortgage, the plain- 
tiff does not stand in the position of a 
puisne mortgagee. This point, however, 
stands overruled in view of our findings 
recorded in the other appeal, viz., F. A. 
481 of 1972. We have therein found that 
at least one of the transactions with’ the 
plaintiff Bank constituted an equitable 
mortgage. The second point raised by Mr. 
Banerji is that when the appellant has 
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purchased the equity of redemption in his 
mortgage sale, he has got a preferential 
right of redemption as against the plain- 
tiff. We, however, find little substance in 
this contention of Mr. Banerji. In law as 
the purchaser of an equity of redemption, 
he might have a preferential right of re- 
demption but when at no stage did he 
exert that right of redemption, he can- 
not simply plead that right to defeat the 


right of the ‘present plaintiff, The appel“ 


lant was added as a party defendant in 
the earlier suit as early as on- 22-7-1969. 
He contested the said suit throughout, 
suffered a decree therein and yet he took 
no steps to enforce his preferential right 
of redemption as against the plaintiff 
-Bank who instituted the present suit on 
26-5-73. Moreover this objection of Mr. 
Banerji is more academic than real be- 
cause the appellant can in effect redeem 
the mortgage in favour of the plaintiff 
Bank by. paying the amount decreed 
against the original mortgagor and the 
appellant in the earlier mortgage suit of 
the plaintiff Bank. In this view we over- 
rule both the points raised in support of 
this appeal. The appeal, therefore, fails 
and is dismissed. We affirm the prelimi- 


nary decree as passed by the trial Court 


subject, however, to this direction, viz, if 
‘on the accounts taken in the earlier suit 
it be adjudged that nothing stands out- 
.Standing towards the mortgage dues to 
the plaintiff Bank on the mortgage of 
Behala property or if plaintiff be paid off 
‘his mortgage dues on that account in 
terms of the preliminary decree of that 
suit, then in that event the plaintiffs 
claim in this suit would stand dismissed 
at the stage of drawing up the final 
decree. 

` Parties to bear their respective costs 
in both the eases throughout. 


24, Mr. Chandra Nath Mukherjee, 
learned Advocate appearing on behalf 
of respondent no. 1, prays for grant of a 
certificate under Art. 133 (1) of the Cons- 
titution. In our view, this is not a fit case 
where such certificate should be granted, 
because we have merely interpreted three 
transactions one of which was found to 
constitute a mortgage while the other 
two were found not to constitute a mort- 
gage. i 
. B. C. CHAKRABARTI, J.:— I agree. 


i Order accordingly. 


ic 
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-~ ANIL KUMAR. SEN AND B. C. 
CHAKRABARTI, JJ. 

Santilal Dulichand Shah, Appellant v. 
Ramesh Chandra Guzrati, Respondent. 

' First Appeal No. 77 of 1979, D/- 26-3- 
1980. f 

(A) W. B. Premises Tenancy Act (12 of 
1956), Ss. 2 (d), 13 (6) — Transfer of Pro- 
perty Act (1882), S. 106 — Suit by Karta 
of Hindu undivided family for ejectment 
of tenant inducted by the predecessor in 
interest on the ground of personal require- 
ment for members of the family — Es- 
toppel. AIR 1969 Madh Pra 32, Dissent- 
ed from. (Evidence Act (1872), S. 115). 


Where the person receiving the pay- 
ment of rent was not the person who let 
the payer into possession, but someone 
who is claiming title by succession, the 
mere act of payment as and for rent, 
without more, is not conclusive and does 
not estop the payer from afterwards re- 
pudiating the payee’s title if he can ex- 
plain away the payment by showing that 
he made it in mistake, ignorance or incom- 
plete knowledge, of the circumstances of 
payee’s title or of other ‘material facts. 

(Para 16) 


The doctrine of estoppel by repre- 
sentation is a rule of evidence and ex- 
cept as a bar to testimony it has no par- 
ticular significance. . (Para 17) 

“Where the original lessor has left seve- 
ral heirs and the plaintiff is the Karta of 
only one section of the body of co-sharers, 
the mere fact of the payment of rent to 
the plaintiff, is not, by itself, sufficient to 
entitle the plaintiff to a decree for evic- 
tion for the reason that he does not re- 
present the entire body of owners. AIR 
1937 PC 251; (1979) 2 Cal LJ 7, Referred 
to; AIR 1969 Madh Pra 32, Dissented 
from. (Paras 17, 19) 

(B) West Bengal Premises Tenancy Act 
(12 of 1956), S. 13 (1) (f) — Application 
for eviction of tenant on the ground of 
“personal requirements”, 

The requirement as on the date of the 
decree is the relevant factor for con~ 
sideration and not what the requirement 
was at the date of suit. Undoubtedly the 
plaintiff's requirement has considerably 
increased since after the filing of the suit. 
That is an aspect which has to be taken 
into consideration. (Para 20) 
Cases: Referred: Chronological Paras 
(1979) 2 Cal LJ 7 15 
AIR 1969 Madh Pra 32 18 
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AIR 1937 PC 251 : 64 Ind App 311 14 
(1882) ILR 8 Cal 238 15 


M. N. Ghose, Subhas Kr. Banerjee and 
Tapas Kr. Sen, for Appellant; R. P. 


-Bagchi and Snehanshu Sekhar Roy,’ for 
Respondent. 
.B. C. CHAKRABARTI, J. :— This is an 


appeal by the tenant oaen called 
the defendant) against a decree of evic- 
tian passed in Ejectment Suit No. 1137 
of 1974- ot the City Civil Court, Calcutta. 


2. The respondent Ramesh Chandra 
-Guzrati, (hereinafter called the plaintiff) 


instituted the suit in his capacity as Karta’ 


of the Hindu undivided family ` styled 
“Ramesh Chandra Guzrati and Others”, 
for recovery of possession of the disputed 
premises, held by the defendant as a ten- 
ant, after determination of the tenancy 
by the service of a combined notice under 
Section 106 of the Transfer of Property 
‘ Act and Section 13 (6) of the West Bengal 
Premises Tenancy Act. the Grounds upon 
which the claim for eviction has been 
founded are ‘(1) a part of the disputed 
premises has been sublet to M/s. Ad- 
vance Traders after the commencement ot 
the West Bengal Premises Tenancy Act, 
1956 and without any consent in writing 
of the plaintiff landlord, (2) the plain- 
tiff reasonably requires the suit premises 
for his own use and occupation and also 
for the use and occupation of the mem- 
bers ‘of the “Hindu undivided: family,” 
there being: no other reasonably suitable 
accommodation available to the plaintiff 
elsewhere, -` 


3. The specific case made out in the 
plaint is that the family consists of the 
plaintiff himself, his wife, one son aged 4 
years, three unmarried brothers of vary- 
ing ages between 21 and 24 years, one 
married brother with his wife and a son, 
one unmarried sister and widow mother. 
They have been residing with great diffi- 
culty in only 3 rooms on the 3rd floor and 
ocne room with asbestos roof on the top 
floor besides ‘kitchen and lavatory. The 
accommodation available to the plaintiff 
is thoroughly insufficient. The brothers, 
though they have attained marriageable 
age cannot be given in marriage for want 
of suitable accommodation. The room m 


the occupation of the defendant being © 


adjacent to the rooms in plaintiffs oc- 
cupation is most suitable for the imme- 
diate requirement of the plaintiff. The 
defendant not having vacated the pre- 
mises in compHance with the notice, the 
plaintiff was obliged to institute. the suit. 
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4. The suit was contested on the fol- 
lowing amongst other grounds: 
- The suit as framed is not maintainable 
and is otherwise bad for non-joinder of 
necessary parties. The . defendant was 
inducted in the suit. premises by Ganes- 
das Guzrati, father of the present plain- 
tiffin 1954, Ganesdas died in 1965 leaving 
behind him surviving five ` sons, four. 
daughters and a widow who inherited the 
property. The defendant denied that the 
plaintiff is the sole landlord or that he 
has any right to maintain the suit. The 
allegation of subletting a portion of the 
premises is denied. The allegation of 
reasonable requirement is also not true, 
The plaintiff has in recent times let out 2 
other 


to another tenant. The plaintiff has con- 
structed two new rooms over the portion 
in his occupation and has let out one of 
them, retaining possession in the other. 
The legality and validity of the notice has 
also been challenged. 

5. On the pleadings aforesaid the fol- 
lowing issues were settled for decision : 

L Is there any relationship of landlord 
and tenant between the plaintiff and the 
defendant? 


2. Is the suit . maintainable at the in- - 


stance of the plaintiff? 

3. Does: the plaintiff reasonably require 
the premises for own use and occupation 
as alleged? Is he the owner of the suit 
premises? Has he a reasonably sufficient 
accommodation? 


4. Has the defendants tenancy been 


validly determined by a legal and suffi- ~ 


cient notice? 

5. Is the plaintiff entitled to the reliefs 
claimed? 

6. At the trial the plea of subletting 
was given up. Parties adduced evidence 
both oral and documentary. P. W. 1 is 
the plaintiff himself. He says that after 
the institution of the suit two of his 
brothers have married. On the date of his 
examination, he admits he came into 
possession of one more room recently. He 
admits to have let out one room to one 
Punambhai in 1966 and another portion 
was let out to “Ciesco” in 1973. This 
latter room is now in the occupation of 
the plaintiff making the number of rooms 
in their occupation to be four now 
instead of three as on the date of suit. 
The other room let out to Babumal and 
Sons as suggested by the defendant is on 
the first floor and P. W. 1 says that it 


rooms on the 3rd floor to other . 
tenants and one room on the ground floor > 


J 


f 


a 


S 
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cannot be used as residence, In cross- 
examination he says that the defendant 
was inducted by his father in 1954 that 
his father died in 1965 leaving behind his 
widow, 5 sons and 4 daughters, three of 
whom are. married and that after his 
father’s death his widow, sons and 
daughters all became heirs. He says he 
gave permission to his tenant Chandu 
Babu to extend his portion of tenancy 
and denies that he himself made any new 
construction, 


7. D. W. 1 is the defendant. He says 
that the plaintiff is not the Karta, and 
that all the heirs of Ganesdas are the 
owners. He further says that “Ciesco” 
was in possession of two rooms, both of 
which are now in the occupation of the 
plaintiff and that plaintiff has raised 
another room with asbestos roof above 
the disputed room which has been let 
out to one Chandu Babu. 


8. The documentary evidence consists. 


of the notice to quit, the postal ac- 
knowledgment, some letters that passed 
between the parties, an application for 
deposit of rent with the Rent Controller, 
the original title deed of plaintiff's pre- 
decessor and the agreement of tenancy 
executed by the defendant. On the defen- 
dant’s side- several rent receipts were 
exhibited. 

9. On the evidence on record, the 
learned Judge in the trial court found 
that the plaintiff was’ in occupation of 
4 rooms on the 3rd floor besides 
one room with asbestos roof on the 4th 
floor, that the accommodation avail- 
able to the plaintiff was insufficient 
and that the family which now consists 
of 4 married brothers, one brother who 
has since attained marriageable age, one 
unmarried school-going sister and mother 
and that they reasonably require more 
space for their own use and occupation. 
He also found that the plaintiff has no 
other reasonably suitable accommodation 
elsewhere. Issue No. 3 was thus disposed 
of in favour of the plaintiff. In regard to 
issues 1 and 2, the learned Judge over- 
ruled the defence contention upon a find- 
ing that the defendant having himself 
deposited rent with the Rent Controller 
describing the plaintiff as the landlord is 
estopped from contending that there are 
other cosharers landlords. Furthermore it 
was held that since plaintiff was a person 
entitled to receive rent and did in fact 
receive the rent after his father’s death, 
is the landlord within the meaning of the 
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word as defined in Section 2 (d) of the 
West Bengal Premises Tenancy Act. The 
two issues were thus answered in favour 
of the plaintiff. The notice was found to 
be valid and sufficient. The service of the 
notice was not in dispute. On such find- 
‘ings the suit was deereed on contest with 
costs, Being aggrieved the defendant has 
preferred the present appeal. 


10. Mr. Ghosh appearing for the ap- 
pellant raised two points in support of 
the appeal — one relating to the main- 
tainability of the suit at the instance of 
the plaintiff and the other relating to the 
merits of the claim. , 

11. In elaborating the first point Mr. 
Ghosh argued that the three married 
sisters of the plaintiff also became heirs 
to the estate left by Ganesdas Guzrati 
and since the defendant was let into pos- 
session by Ganesdas, the three married 
daughters also became landlords though 
they are not members of the undivided 
family ef which the plaintiff claims to be 
the karta. 


12. Admittedly, the family of the 
plaintiff is governed by the Mitakshara 
School of Hindu Law. There is no dis- 
pute with the proposition that married 
sisters do not constitute members of a 
joint Hindu undivided family. But with 
the passing of the Hindu Succession Act, 
they are legally entitled to inherit the 
estate left by their father. Of the 
daughters of Ganesdas, three are ad- 
mittedly married. Consequently when the 
plaintiff sues as Karta of the Hindu un- 
divided family, the married sisters are 
necessarily excluded from the category 
of the plaintiff.. Now in order to succeed 
on the ground of reasonable requirement 
of the landlord, it is necessary for the 
landlord to show that besides being the 
landlord he is also the owner of the pre- 
mises. Such being the position in law 
Mr. Ghosh argued that the suit as framed 
is not maintainable at the instance of the 
plaintiff. 

13. Mr. Bagchi in defending the appeal 
invoked the doctrine of estoppel and 
argued that the tenant/defendant having 
attorned to the plaintiff, having paid rent 
to the plaintiff as landlord and having 


` described the plaintiff as the landlord in 


his application for deposit of rent with the 
Rent Controller is not now entitled to con- 
tend that somebody else is the landlord. 

14. The points thus posed by the par- 
ties raises an important question of law, 
namely, to what extent the doctrine of 
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estoppel would be attracted in the: given 
circumstances of the case. At the outset 
it may be pointed out that Section 116 of 
the Evidence Act which deals with the 
question of estoppel. of tenant, does not 
Strictly apply to this case for that sec- 
tion prohibits a tenant from repudiating 
the title of the landlord at the beginning 
of the tenancy. In the case of Kumar Raj 
Krishna v. Barabani Coal Concern, 64 Ind 
App 311 : (AIR 1937 PC 251), the Privy 
Council held that Section 116 postulates 
that there is a tenancy still continuing 
and that it had its beginning at a given 
time from a given landlord and provides 
that neither a tenant nor anyone claiming 
through such a tenant shall be heard to 
deny that that particular landlord had at 
that date a title to the property. In the 
instant case the defendant has nowhere 
denied the title of Ganesdas who had ac- 
tually inducted him as tenant. The plain- 
tiff not ‘being the original landlord but 
claiming title by inheritance is not entitl- 
ed to invoke Section 116 of the Transfer 
of Property Act on its terms. But then 
there may be other kinds of ‘estoppel as 
between landlord and tenant even though 
the case may not come within the mean- 
ing of Section 116. Mr. Bagchi, however, 
pointed out that here in this case, the de- 
fendant had attorned to the plaintiff, paid 
rent amicably to the plaintiff for some 
time and thereafter deposited the rent 
with Rent Controller in favour of the 
pla'ntiff and hence he argued that the 
defendant is estopped from questioning 
the title of the plaintiff as landlord. The 
position in law in such circumstances has 
been explained in Woodfall’s Law of 
Landlord and Tenant (28th Edition, Vol-I, 
para 1-1730) in the following words “The 
rule that a tenant may not dispute his 
landlord’s title applies only to the title 
of the original landlord who let him in, 
and not to that of an assignee of the re- 
version and such title may be disputed by 
the tenant. But if the tenant has paid 
rent to the claiming assignee of a rever- 
sion or. his agent, such payment is prima 
facie evidence of the title of the assignee. 
and the tenant, except in a case of fraud 
or misrepresentation, can only` defeat 
that title by showing that he paid in 
ignorance ‘and that some third person is 
the real assignee of the reversion; it is 
not enough for him to show that the 
claiming assignee has no title.” . 

15. In Foa’s General Law of Land- 
lord and Tenant (8th Edition page 476 
para 746) it is stated “...but the tenant 
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may explain the - paymént ‘by showing 
that there is a third person who is in fact 
the assignee of the reversion, and that the 
rent was paid by mistake or in ignorance 
of the facts relating to the title or that 
the payee received it as agent or collec- 
tor for such third person.” That also ap- 
pears to be the principle laid down in the 
case of Lodha Molla v. Kalidas Roy (1882) 
ILR 8 Cal 238 and relied on in a very 
recent decision of this-court in the case 
of Dr. Chaitanaya Chandra Saha v. Pari- 
mal Chandra Datta, 1979 (2) Cal LJ 7. 

16. Upon a consideration of the auth- 
orities it follows, therefore, that where 
the person receiving the payment was not 
the person who let the payer into posses- 
sion, but some one who is claiming title 
by succession, the mere act of payment 
as and for rent, without more, is not con- 
clusive and does not estop the payer from 
afterwards repudiating the payee’s title 
if he can explain away the payment by 
in mistake, 
ignorance or incomplete knowledge, of the 
circumstances of payee’s title or of other 
material facts. (See the Law Relating to 
Estoppel by Representation by Bower 3rd 
Fdition page 194). a 

17. In the instant case before us there 
has undoubtedly been attornment follow- 
ed by payment of rent to the plaintiff. - 
The defendant does not dispute the title . 
of the plaintiff as a cosharer landlord. 
All that he contends is that there are 
others who are equally interested as 
owner landlords and who have not joined 
in this suit as plaintiff. It is in the admis- 
sion of the plaintiff himself that the estate 
left by his father was also inherited by 
his daughters who are now married. The 
plaintiff suing as Karta does not certainly 
represent their interest. The defendant 
might have paid rent to the plaintiff in 
ignorance of any arrangement as between 
the plaintiff and his married sisters but 


when it comes to the question 
of -eviction of the defendant he 
is entitled to show that the 


plaintiff alone is not entitled to such re- 
lief. The doctrine of estoppel by repre- 
sentation is a rule. of evidence and except 
as a bar to testimony it has no particular 
significance. In this case before us it has 
come out from the evidence of the plain- 
tiff himself that he has other cosharers. 
The question whether the defendant 


would have been entitled to ‘say this is 


now merely academic because the fact 
stands established by the plaintiff's own 
evidence. In such circumstance, the mere 
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fact of payment by the defendant to the 
plaintiff cannot by itself be sufficient to 
entitle the plaintiff toa decree for eviction 
for the simple reason that he represents 
only a section of the entire body of 
owners. The position might have been 


different if the original demise was by the ' 


plaintiff for it is not impossible for one of 
several owners to effectvely demise a 
property. In such a situation it may not 
be open to the tenant to contend that 
there are other cosharers of the lessor. 
But here the plaintiff cannot take such a 
stand he himself having derived title by 
inheritance along with others from the 
original lessor. 


18. Finally, Mr. Bagchi in support of 
his contention referred to a single Bench 
decision in the case of Sugga Bai v. Smt. 
Hiralal, AIR 1969 Madh Pra 32. It has 
been held in that case that a tenant “can- 
not be permitted to deny the derivative 
title of a reversioner if he has attorned 
to him.” In view of the authorities earlier 
cited we are unable to accept such a 
broad proposition that where there has 
been an attornment, the tenant would 
under no circumstances be entitled to 
deny the derivative title of a reversioner. 


19. Such being our view of the matter, 
we find and hold that the plaintiff can- 
not sue or succeed on his own. 


20. On the other aspect of the case, 
namely, the merits of the plaintiffs claim, 
the case of the defendant-appellant ap- 
pears to be rather weak. There is no dis- 
pute that the plaintiff's family now con- 
sists of himself, his wife, two sons, 3 
married brothers, one unmarried brother, 
one unmarried sister and the widow 
mother. They are presently in occupation 
of four rooms in the 3rd floor and one 
room with asbestos roof in the top floor. 
There is also no dispute that the disputed 
room in the occupation of the defendant 
is adjacent to the rooms in the posses- 
sion of the plaintiff's family and conse- 
quently from the point of view of con- 
tiguity and homogeneity, the eviction of 
the defendant would serve their purpose 
better than the eviction of any other 
tenant. Mr. Ghosh, however, disputed the 
claim that the plaintiff is in occupation of 
only four rooms in the 3rd floor -and 
one room in the top floor. He also pointed 
out that the plaintiff came into possession 
of at least one room on his own showing, 
after the institution of the suit. While 
this is true, it is equally true that the re- 
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quirement of the plaintiff has increased 
since after the filing of the suit, in so 
far as three of his brothers are now 
married and the youngest cannot be given 
in marriage for want of suitable accom- 
modation. The requirement as on the date 
of the decree is the relevant factor for 
consideration and not what the require 
ment was at the date of the suit. Un- 
doubtedly the plaintiff's requirement has 
considerably increased since after the 
filing of the suit. That is an aspect which 
has to be taken into consideration. Con- 
sidered in that light the requirement does 
not appear to us to be unreasonable. 


21, P. W. 1 in his evidence has stated 
that there are 6 rooms in the 3rd floor, 
that the plaintiff is now in occupation of 
4 rooms and that besides the defendant 
there are two other tenants in the 3rd ' 
floor. In this state of evidence, Mr. Ghosh 
posed a question as to how many rooms 
there really are in the 3rd floor? Even 
if we eliminate the possibility of a mis- 
take or confused statement being made 
by P. W. 1, we do not know whether the 
two other tenants referred to by P. W. 1 
are joint tenants in respect of a single 
room. That is a possibility which was not 
cleared by cross-examination or by direct 
evidence. The defendant in his evidence 
did not say how many rooms are in the 
occupation of the plaintif in the 
8rd floor. He did not adduce any corrobo- 
rative evidence to support his case that 
the plaintiff has constructed rooms in the 
top floor. Mr. Ghosh complained that the 
controversy as to the extent of accom- 
modation available to the plaintiff could 
be set at rest if only the plaintiff had 
taken out a commission for local inspec- 
tion. We do not see how a local inspec- 
tion would have improved matters. That 
apart, if the defendant felt that such a 
commission was necessary, he might as 
well have asked for it to disprove the 
plaintiffs claim, 

22. Be that as it may, we do not con- 
sider it necessary to dwell on this point 
any longer in view of our finding on the 
other point regarding the maintainability 
of the suit at the instance of the plaintiff 
as the Karta of a Hindu undivided family. 

23. There would be no point in remit- 
ing the suit to the court below so as to ‘ 
enable the plaintiff to bring on record . 
the other co-owners who have been left 
out, because, even then the court would © 
be incompetent to pass a decree on the 
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basis of the notice which was issued 
behalf -of the plaintiff alone. 
Such being the position, the appeal is 
‘liable to succeed and-is hereby allowed. 
The judgment and decree of the court 
below are set aside and the suit is dis- 
missed on contest. Parties to bear their 
own costs throughout. In view of the fact 
that the appeal succeeds and the decree of 
the court below is set aside; the connect- 
ed application becomes infructuous and 
is dismissed. 
ANIL K. SEN, J.:— I agree. 
i Appeal allowed, 
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CHAKRABARTI, JJ. 
Katras Jherriah Coal Co. Ltd. Peti- 
tioner v. Mercantile Bank, Respondent. 
Civil Rule No. 1333 of 1980, D/- 23-7- 
1981. 


Contract Act (9 of 1872), S. 56 — Coal_ 
Mines (Nationalisation). Act (1973), S. 7 (1) 
— Taking over : of Management and 
Nutionalisation of Coal Mines — Effect of, ~ 
on contracts between. coal mines and 
others, 


The essential idea upon which the doct- 
rine of frustration is based is that of im- 
possibility of performance of the contract 
by intrusion or occurrence of an unex- 
pected event or change of circumstances 
beyond the contemplation of parties. In 
the instant case at the time when the par- 
ties entered into the contract, neither 
could possibly contemplate that the com- 
pany may be nationalised in near future. 
In view of the Coal Mines (Nationalisa- 
tion) Act, 1973 the erstwhile owner had 
undoubtedly ceased to remain the owner 
‘of the Coal Mines. A few months prior 
thereto management of the- Coal Mines 
were taken over under the provisions of 
Coal Mines (Taking Over of Management) 
Act, 1973, as a result whereof the Com- 
pany was unable to run the business so 
as to take advantage of the credit facili- 
ties advanced by the claimant Bank -to 
them essentially for the purpose of their 
business as owner of Coal mines. Further 
in the agreement entered into between 
the parties it was specifically mentioned 
that the company will apply all advance 
made by the Bank to the ordinary pur- 
pose of the.campany’s business and will 
forthwith pay to the credit of the said 
ER Ra Rn e tg 
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current account all moneys realised in the 
course of such business. S. 7 (1). of the 
Coal Mines (Nationalisation) Act provides 
that every liability of the owner, agent, 
manager or managing contractor of the 
Coal Mines in respect of any period prior 
to the appointed day, shall be the Habi- 
lity of such owner, agent, manager or 
managing contractor as the case may -be, 
and shall be enforceable against him and 
not against the Central Government or. 
the Government company. The appointed 
day under the Act is the 1st day of May,. 
1973. Therefore, the provisions contained 
in Section 7 clearly lay down that the 
liability of the owner prior to the ap- 
Pointed day i. e. Ist of May 1973 shall be 
enforceable against the owner and not 
the Central Govt. The passing of the Coal 
Mines (Taking Over of Management) Act 
did not in law obliterate the ownership of 
the company. True, that even during the 
transitory period the -management was 
taken over by the government but the 
government was really acting as the 
agent of the company. The legal existence 
of the company as the constitutent of the. 
Bank continued and the same account 
continued to be operated. Such change in 
the management simpliciter cannot 
amount to supervenfion of an event 
frustrating the contract and as such could 
not absolve the company from the liabi- 
lity to repay the lean with interest. (Case 


law discussed). (Para 10) 
Cases Referred: Chronological Paras 
AIR 1978 SC 1447 1L 


AIR 1969 SC 110 f 8 


AIR 1968 SC 522 17 
AIR 1954 SC 44 8, 10 
AIR 1947 Bom 98 -I4 
AIR 1938 PC 67: 65 Ind App 86 : 1938 

All LJ 169 11 
ATR 1923 PC 54 (2):50 Ind App 9 13 

Sudhir Das Gupta and Saen Datta, 


for Petitioner; Tapas Banerjee, G. R 
Datta and Subrata Ray, for Respondent. 
B. C. CHAKRABARTI, J. :— This is an 
application under Article 227 of the Con- 
stitution of India at the mMstanee of the 
‘petitioner, Katras Jherriah Coal Co. Ltd, 
and is directed against an appellate order 
passed in Misc. Appeal No. 52 of 1979: of 
the Court of the District Judge, Burdwan, 
affirming the order of the Commissioner 
of Payments in several claim eases 
brought at the instance of the opp. party, 
Mercantile Bank Ltd. The claim .. cases 
related to several collieries known as 
Lachipur, Seebpore, Pretoria and Dangra; 
of which the petitioner was the owner, the 


1981 . 


rate claims in respect of the aforesaid 


‘separate collieries were made and all the 


cases were heard analogously. 


2. Briefly stated the case of the claim- 
ant is as follows :— ` ae 


By virtue of an agreement entered into 
by and between the claimant Bank (here- 
inafter called the Bank) and the Coal 
Company (hereinafter called the Com- 
pany) in 1962 the Bank agreed to grant 
accommodation to the company by way 
of overdraft facilities on current account 


_ up to a drawing limit of Rs. 10,000,00.00. 


` 


This limit was enhanced from time to 
time until December 26, 1972 when an 
agreement was .executed whereby the 
Crawing limit was raised to Rupees 
4y,000,00.00. In pursuance of the agree- 
ment, the stocks of coal and stores of 
every kind wherever stored or kept and 
whether in the possession of the Company 
or of the Bank or of any third party in- 
cluding all such properties as may be in 
the course of shipment, transit or delivery, 
and also all documents of title, negotiable 
instruments, policies of insurance and 


other documents and instruments relat- 


ing to all such property together with the 
benefit of all rights relating thereto and 
all present and future book debts, out- 
standing bills and moneys receivable of 
the company together with the benefit of 
all rights relating thereto were hypothe- 
cated to the Bank. In terms of the 
agreement the Bank granted accommoda- 
tion and charged interest at the stipulat- 
ed rate of 13'/2%. While this arrangement 
and agreement were in force, the Coal 
Mines (Nationalisation) -Act 1973 came 
into effect on and from ist May, 1973. 
This Act was preceded by the Coal Mines 
{Taking Over of Management) Act, 1973 
which was deemed to have come into 
effect on the 30th day of January, 1973. 
‘With the passing of the Coal Mines 
(Nationalisation) ‘Act, 1973 the four Coal 
Mines belonging to the company vested 
in the Central Government free of all 
encumbrances, with the result that the 
Bank's first charge was shifted from the 
aforesaid securities to the amounts pay- 
able by the Central Government to the 
company. After giving credit for all sums 
paid by and on behalf of the company, a 
sum of Rs. 40,23,580.29 remained due as 
on October 31, 1973. The Bank further 


. Claimed interest on and from 1st Novem- 


ber, 1973 till realisation at the rate of 
13% per annum with monthly. rests. 
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_ 3, The claim was resisted by the com- 
pany. They contended that ds a result of 
the taking over of management of the 
Coal Mines belonging to the company all 
the Bank accounts of the company stood 
frozen with effect from ‘31st: January, 
1973 and the company was unable to 
operate or derive any benefit out of the 
said account. They further ' contended 
that the company had no liability to pay 
any amount to the Bank beyond what was 
due on the close of business on 30th Janu- 
ary, 1973. The book debts collected by 
the coal mines authority as the successor 
in ‘interest of the company should be cre- 
dited in the said overdraft account and 
the balance thereof only shall be payable 
te the claimant. f 


_ 4. Before. the Claims Commissioner the 
claimant Bänk filed a statement of ac- 
counts, the correctness and authenticity 
of which. was not disputed by either party. 
The claim was however fought mainly on 
the question whether the contract be- 
tween the parties stood frustrated and if 
so from what date. Relying upon two 
notifications issued by the . Custodian 
General of the Coal Mines Authority, 
dated 31st January, 1973 it was contend- 
ed before the Claims Commissioner on 
behalf of the company, that the ‘com- 
pany could no longer operate the Bank 
account and the book debts also could not 
be collected by them and as such the 
Contract stood frustrated with effect from 
that: date. The Bank on the other hand 
took ‘a stand that there could be no ques- 
tion of frustration inasmuch as the Bank 
had already performed its part by ad- 
vancing the money in terms of the agree- 
ment and the company was bound to pay 
interest at the stipulated rate till repay- 
ment. The learned Claims Commissioner 
upon a consideration of the relevant pro- 
visions of law held that all the hypothe- 
cated immovable properties had been 
nationalised by operation of law and vest- 
‘ed in the Central Government free from 
all encumbrances and that the other pro- 
perties which, though did not vest in the 
Central Government, were also taken 
charge:of under the authority of the 


‘Central Government with the result that 
-the company was not allowed to manage 


or handle those properties in any manner. 
In such view of the matter the learned 
‘Claims Commissioner held thatthe doct- 
rine of frustration as provided in Sec- ` 
tion 56 of the Contract Act should come 
into Play. He found that. during the 
transitory period, i e from 3ist Janu- 
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ary, 1973 te lst May 1973 the Govern- 
ment company was merely acting as an 
agent of the erstwhile owner namely the 
company although in law the existence of 
the company during this period could not 
be disputed. He concluded therefore that 
the contract stood frustrated and became 
void with effect from Ist May, 1973 and 
not with effect from 30th January, 1973 as 
contended by the company. Then upon a 
reference to Section 65 of the Contract 
Act the learned Claims Commissioner 
found that even though the contract be- 
came void the company would be liable 
to compensate the Bank for the benefit 
they had already derived from the con- 
tract The company by reason of the 
Nationalisation Act has been given a cer- 
tain amount which is being held by the 
Commissioner of Payments which is 
fetching an interest at the rate of 4% per 
annum. Such being the position the Com- 
missioner held that the Bank will be.en- 
titled to simple interest at the rate of 
4% per annum on the amount which be- 
came payable on the expiry of 30th April, 
1973. He also allowed pendente lite inte- 
rest at the same rate. Upon a reference 


to the statement of accounts and taking — 


into account the discounted bills relating 
to the period prior to the appointed day 
namely ist May, 1973 the claim of the 
Bank was admitted for a sum of 
Rs. 39,22,199.01 with interest thereon at 
the rate of 4% till payment, 


5. Being aggrieved at the decision of 
the learned Claims Commissioner the 
company preferred an appeal to the 
learned District Judge, Burdwan. The 
learned District Judge observed that the 
claim of the Bank based on the contract 
between the parties, was in the nature of 
a charge of the money advanced and in- 
cluded not only the principal but also the. 
interest thereon which could not be said 
to have been frustrated by virtuue of na- 
tionalisation. He affirmed the finding 
of the learned Claims Commissioner that 
the Bank was entitled to realise interest 
at the contractual rate up to 30-4-1973 to- 
gether with interest at 4% till realisation 

` on the sum appearing due as per the sta- 
tement of accounts. The statement of 
accounts does not appear to have been 
disputed before the learned District Judge 
either. In the result the appeal was dis- 
missed. Hence the present revisional ap- 
plication. 


6. The principal contention of Mr. 
Das Gupta appearing in support of the 
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revisional application is that the contract 
between the parties stood frustrated not 
with effect from Ist May, 1973 but wtih 
effect from 31st January, 1973 which was 
the appointed day under the provisions 
of the Coal Mines (Taking Over of 
Management) Act, 1973. He argued that 
the loan having been taken by the com- 
pany and advanced by the Bank for the 
ordinary purpose of the company’s busi- 
ness, and the company being unable to 
carry on the business with effect from 
3lst January, 1973, the contract must be 
deemed to be frustrated and to have be- 
come void with effect from -that date. In 
other words the dispute now is limited to 
the question whether the claimant name- 
ly, the Bank would be entitled to interest 
at the contractual rate from 31st Janu- 


. ary, 1973 to lst May 1973. 


7. The application and the contentions 
thus urged by Mr. Das Gupta in support 
thereof were strenuously contested by Dr. 
Banerjee on behalf of the opp. party, 
Bank. At the close of the arguments Mr. 
Das Gupta also claimed that there were 
certain other sums and book debts collec- 
ted relating to a period prior to the ap- 
pointed day under the Coal Mines 
(Nationalisation) Act, which also should 
be given credit before admitting the claim 
of the Bank. This, however, is a question 
which does not appear to have been rais- 
ed either before the Claims Commissioner 
or the Appellate Authority who seem to 
have acted on the statement of accounts 
furnished by the Bank the authenticity of 
which was not apparently disputed. This, 
however, is an aspect of the matter which 
we shall have occasion to refer to later. 

8. The principal point in dispute in 
this revisional application is as to the 
claim of interest for the transitory period 
referred to above. The main burden of 
song’of the petitioner company is that 
the contract stood frustrated with effect 
from 31st January, 1973 hence the liabi- 
lity to pay interest in terms of the con- 
tract ceased, Some English decisions on 
the subject were cited but it may not be 
necessary to refer to them for our pur- 
poses. The doctrine of frustration is a 
vexed question which was differently in- 
terpreted by the English authorities al- 
though the main emphasis was always laid 
on the intention of the parties, until the 
divergence of opinion was to an extent 
resolved by the Law Reform (Frustrated 
Contracts) Act 1943. So far as our coun- 
try is concerned S. 56 of the Contract Act 


r 
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varies the English common law to a 
large extent. While the English authori- 
ties have contented to regard the ques- 
tion as a matter of construction depend- 
ing on the true intention of the parties, 
Section 56 provides a positive rule of law 
on the subject. The English authorities, 
therefore can be of very little use as guide 
to the application of the section. In the 
case of Satyabrata v. Magniram, (AIR 
1954 SC 44) followed in the case of 
Boothalinga Agencies v. V. T. O. Pora- 
ineswami, (AIR 1969 SC 110) it has been 
observed that in view of the statutory 
provisions laid down by Section 56 of the 
Contract Act, the English Authorities 
cannot be of direct assistance though 
they may have a persuasive value in 
showing how the English Courts have ap- 
proached and decided cases under similar 
circumstances. 


_ -9. In the present case we are concern- 
ed with the 2nd paragraph of Section 56 
- of the Contract Act which is to the fol- 
lowing effect: 


“A contract to do an act which, after 
the contract is made, becomes impossible, 
or, by reason of some event which the 
promisor could not prevent, unlawful, 
becòmes void when the act becomes im- 
possible or unlawful”, 


10. This clause contemplates a super- - 


jvening impossibility or illegality. The es- 
sential idea upon which the doctrine is 
based is that of impossibility of perfor- 
mance of the contract by intrusion or oc- 
‘currence of an unexpected event or 
change of circumstances beyond the con- 
templation of parties (see Satyabrata’s 
case Supra), It is indeed true that at 
the time when the parties entered into 
the contract in this case, neither could 
possibly contemplate that the company 
may be nationalised in near future. In 
view of the Coal Mines (Nationalisation) 
Act, 1973 the erstwhile owner has un- 
. doubtedly ceased to remain the owner 
of the Coal Mines. A few months prior 
thereto management of the Coal Mines 
. was taken over under the provisions of 
, Coal Mines (Taking Over of Management) 
: Act, 1973, as a result whereof the Com- 
pany was unable to run the business so 
æ to take advantage of the credit facili- 
ties advanced by the claimant Bank to 
them essentially for the purpose of their 

usiness as Owner of Coal Mines, Inciden- 

ally it may be mentioned that in. the 
‘agreement entered into between the par- 
jties it was specifically mentioned that the 
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company will apply all advance made by 
the Bank to the ordinary purpose of the 
company’s business and will forthwith 
pay to the credit of the said current ac- 
count all moneys realised in the course of 
such business (vide paragraph 2 of the 
initial agreement dated January 22, 
1962), Mr. Das Gupta therefore, argues 
that since the company was unable to run 
the business any longer after the taking 
over of management with effect from the 
appointed day namely 3ist January, 1973 
the liability to pay the interest in terms 
of the contract no longer subsisted. We 
are, however, unable to subscribe to this 
view, S. 7 (1) of the Coal Mines (Nationa- 
lisation) Act, 1973 provides: that every 
liability of the owner, agent, manager or 
managing contractor of the Coal Mines in 
respect of any period prior to the ap- 
pointed day, shall be the liability of such 
owner, agent, manager or managing con- 
tractor as the case may be, and 
shall be enforceable ~ against him 
and not against the Central Govern- 


ment or the Government company. The 


appointed day under the Act is the ist 
day of May, 1973. Therefore, the provi- 
sions contained in S. 7 stated just herein- 
before clearly lay down that the liability 
of the owner prior to the appointed day 
i, e, Ist of May 1973 shall be enforceable 
against .the owner and not the Central 
Govt. The passing of the Coal Mines 
(Taking Over of Management) Act did not 
in law obliterate. the ownership of the 
company. True, that even during the 
transitory period the management was 
taken over by the government but the 
government was really acting as the 
agent of the company. The legal existence 
of the company as the constituent of the 
Bank continued and the same account 
continued to be operated. Such change in 
the management simpliciter cannot 
amount to supervention of an event 
frustrating the contract and as such could 
not absolve the company from the liabi- 
lity to repay the loan with interest. 

11. Mr. Das Gupta relying on the au- 
thority of Bengal Nagpur Railway Co. v. 
Ruttenji 65 Ind App 66: (ATR 1938 PC” 


- 67) and L. I. C. v. Rajmata Saheb Chow- 


hanji, AIR 1978 SC 1447 contends that 
the Company cannot, in the facts and cir- 
cumstances of the case, be held liable for 
interest beyond 31st January, 1973, The 
aforesaid two decisions seem to us to be 
clearly besides the point. In the former 
the suit was founded on a claim for a 
sum of money on account of work done. 
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The price of the work done was determin- 
ed at Rs. Sixty six thousand and odd. 
‘The railway company was liable to pay 
. the sum to the plaintiff/respondent on 
July 26, 1925. The suit was instituted on 
November. 29, 1927. The point of con- 
troversy before the Privy Council was 
whether the Court had. authority to 
, allow interest for the period prior to. the 
institution of the suit, The High Court 
' allowed such interest by way of damages. 


‘It was held that in the absence of a con- 


tract or usage or any provision of law to 
justify award of interest on the decretal 
amount for the period before the institu- 
tion~of the suit interest for that period 
‘could not be allowed by way of damages 
caused to the respondents for the wrong- 
ful detention of the money by the railway 
administration. The facts of the case be- 
fore us are entirely different. 
claimant Bank is either entitled to the in- 
terest up to: lst May, 1973 under the Con- 
tract or not at all. There could be no 
question of awarding of damages for 
wrongful detention of money. ; 


12. The other case also envisages a 
proposition which does not fit in with the 
facts of the case before us. There a com- 
pany entered into a void contract before 
the introduction of the L. L C. Act. Sec- 
tion 7 (2) of the Act was found to be wide 
enough to include all debts, liabilities, 
obligations of whatever kind then exist- 
ing and appertaining to the controlled 
business of the insurer namely the pre- 
decessor company. There was no doubt 
‘that at the time when the L. I. C. took 
over the company the obligation to re- 
stitute a benefit received by the company 
had been fastened and the appellant 
L. L C. was legally bound to return the 
same. It was held that as the party was 
entitled to restitution of the benefit under 
Section 65 he could only get the amount 
‘which he had -paid to the predecessor 
company and not any interest -thereon 
up to the date of the suit. In the case be- 
.. fore us there is no claim for interest at 
the.stipulated rate provided in the con- 
' tract up to the date of the claim. That 
apart, the case under report relates to a 
contract found to be void not because of 
frustration due to introduction of the 
LL C. Act. . 

13. In the present case we have found 
that the company continued its legal 
existence at least up to the Ist of May, 
1973. The mere fact of taking over of 
Management could not enure to the bene- 
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fit. of the company so as to absolve them 


-from their liability under the contract, 
. The taking over of management could not 


frustrate that liability. In a case report- 


edin 50 Ind App $9:(AIR 1923 
PC 54 (2)) there was an. agree- 
ment by ‘A’ to deliver cotton 


goods to ‘B’ as and when the same may 
be received from the mills. The contract 


‘was found not to'be frustrated if the mills 


fail to perform their contract with ‘A’. It 
was further held that even the destruc- 
tion of the mills could not affect the con- 
tract between ‘A’ and ‘B’ if the contract 
was in absolute terms, There could be no 
question of frustration if the mills con- 
tinued to exist and we have found in this 
case that the company continued to exist 
up to 1st May, 1973. i 


14. The doctrine of frustration has no ` 
‘application to a case. where there is an 


express contract to repay money in 
case of supervening impossibility of per- 
formance of the major obligation (M. M. 
Tacki v. Dharam Say, AIR 1947 Bom 98). 
So far as the contract between the Bank 


‘and the company is concerned we find a 


similar stipulation in clause (A)-of the 
contract which provides that even when 
the relationship of banker and customer 
may cease, the Bank would be entitled to 
add the interest calculated. at the rate 
agreed to debit balance of the account 
and “the said daily debit balance and all 
money payable to the Bank shall carry 
interest. at the raté aforesaid”. 

15. The Bank had performed its part 


of the contract by advancing the credit 


facilities and the company was obliged 
under the contract to repay the same in 
terms of the contract. There was nothing 
further for the company to perform be- 
yond repayment. There is no prohibition 
in that regard so that the company could 
claim exemption from payment of the 
money together with interest. Even 
though by reason of the taking over of 
management it may be less advantageous 
to the company now than anticipated be- 
fore. Lord Justice Denning says that the 
fact that it has become mere onerous 
or more expensive for one party than he 
thought is not sufficient to bring about a 
frustration and that it must be more than 
merely more onerous or more expensive 
in order to invoke frustration of the ad- 
venture (The Discipline of Law p. 45). 
Such a situation has not been established. 

16. Having considered the agreement 
between the parties and the position of 
law, we feel inclined te accept the concur. 
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rent view of the Tribunals below viz., 
that the company is not only. liable: 
repay the loan but also is liable for all 
other terms of the agreement including 
the agreement for payment of interest 
up to ist-May, 1973. 


17. The conclusion of ours is support- ` 


able from another stand point. Assuming 
for a moment that the contract between 
the parties stood frustrated on 30th 
January, 1973 as contended by Mr. . Das 
Gupta when the Coal Mines (Taking Over 
Management) Act came into force, the 
only effect is that the contract came to 


an end only prospectively. It did not. 


render the.contract void so that the con- 
tract still subsists for adjustment of the 
rights between the parties taking the con- 
tract to have eome to an end on that date. 
The liability to repay the amount advanc- 
ed to the company with agreed interest 
does not perish due to frustration, so that 
the said agreement to pay interest still 
remains there as remains the liability 
under the agreement to repay. This view 
is supported by the decision. of the Sup- 


reme Court in the case of Naihati Jute- 


Mills Ltd. v. Khyaliram Jagannath, AIR 
1968 SC 522 (523). 


18. ` The learned Claims Commissioner 


has determined the amount payable upon 
a reference ta the statement of accounts. 
furnished by the Bank which was not dis- 
puted at any stage until the close of hear- 
ing before us. The company filed a sup, 
plementary affidavit in which it is com- 
plained that the learned Commissioner of 


payment has not taken into account a sum. 


of Rs, 1,69,699.73p. said to have been cre- 
dited to the Company’s account before the 
date of the order i e, August 31y 1978. It 
is further alleged that even thereafter 


Rs. 1,14,899.00 have been further credited . 


to the company’s account between the 
order of the Commissioner and up to 
November 4, 1980. .The company there- 
fore prayed for giving due credit for the 
aforesaid sums. The Bank filed an affi- 


davit-in-opposition stating that the period - 


from April 30, 1973 to August 31, 1978 or 
even thereafter were outside the purview 
of the Act and as such the Commissioner 
of Payments did not take them into ac- 
count, It is further affirmed in the aff- 
davit-in-opposition that the Commissioner 
of Payments has taken into consideration 
all the credits from January 31, 1973 to 
April 30, 1973 along with debits and/or 


transactions entered into prior to April - 


30, 1978, Finally it is stated m paragraph 6 
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of the affidavit-in-opposition that in order 
to. shorten litigation the Bank has been 
advised, without prejudice to their rights 
„and contentions in other proceedings’ be- 
tween the parties, that the learned Dis- . 
trict Judge may be pleased to direct the 
Commissioner of Payment to. disburse to 
the Bank the amount admitted’ by the 
Commissioner of Payments with interest. 
awarded by him less a sum of Rupees 
18,39,283.92 already paid, and another 
sum of Rs. 2,50:754.53 claimed by the 
Owner company as subsequent credit, Dr. 
Banerjee appearing in support of the 
Bank also. pleaded that there is a com- 
prehensive suit pending in which all these 
adjustments claimed by the company may 
be considered and’ settled. We, however, 
do not think it advisable to leave the 
matter at. that for; we do not know how 
the suit would end, whether in a decree 
or in dismissal and. when. This apart the 
question of limitation so far as the claim 
for adjustment of these sums in that suit 
may. also reasonably arise. We, therefore, 
think that the proper course under the 
circumstafices would be to dispose of the 
revisional application by affirming the 
impugned -orders and by directing the 
payment. to the Bank of the admitted sum 
namely Rs, 30,22,199.01 less the sum 
already paid, The claim. of the company 
regarding further payment of Rupees 


"950,754.53. being disputed we direct .the 


learned Appellate Authority to consider 
the respective claims. of the parties in 
that behalf on such further evidence that 
may be adduced before him. In the result 
the Bank is found entitled to the payment. 
of the amount admitted by.the: - Claims: 
Commissioner. From this however;. E 
be set apart. Rs. 2,50,754.53 which t 
presents. the disputed claim of the aimer. 
This. should be: adjudicated by the appel- 
late authority as. indicated hereinbefore 
and the appellate authority is directed to 
order disbursement of the balance to the 

.19. “The revisional application is thus 
disposed of. The matter is. remitted back 
to the learned District Judge, Burdwan 
for the limited purpose aforesaid. He shall 
dispose of the matter on the evidence 
already on record and on such further 
evidence as. the parties may choose to 
adduce. i ‘ 5 : 

20. There will be noorder for costs. 

21i. Leave under Article 183° (1) of the 
Constitution has. been raved for and is 
refused, 
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ANIL K. SEN, J.:— I agree. 
Order accordingly, 
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DIPAK KUMAR SEN, J. 
Jaharlal Paul, Petitioner v. Ananda 
Chandra Paul and others, Respondents, 
Suit No. 1032 of 1980, D/- 20-2-1981. 
Hindu Law — Partition — Property 
of joint Hindu family divided among 
members by arbitration award specify- 
ing area allotted to each — Held there 
was complete partition by metes and 
bounds though partition walls had not 
been erected and each portion had not 

been made self-contained, 
(Paras 18, 19) 


Cases Referred :_ Chronological Paras 


AIR 1979 Cal 79 /14 
(1971) 75 Cal WN 195 14 

1967 Mad 156 14 
ATR 1964 Cal 52 14 


AIR 1958 Cal 614 : 61 Cal WN 776 14 
AIR 1953 Cal 259 14 
AIR 1950 Cal 111 : 54 Cal WN 660 14 
(1899) ILR 23 Bom 73 14 


Dipankar Ghose, for Petitioner; Prabir 
8en, for Respondents, 


ORDER :— The property which is 
the subject-matter of the suit is pre- 
mises No, 203/4. Bidhan Sarani, Calcutta 
(hereinafter referred to as the said pre- 
mises). By an award made in an arbi- 
tration on the 12th April, 1949 the said 
premises was divided into four lots 
being A, B. C and D. Lot A was allot- 
ted to Ananda Chandra Paul the defen- 
dant No. 1. Lot B was allotted to Jahar- 
lal Paul the plaintiff : Lot C was allot- 
ted to Manick Lal Paul the defendant 
No. 3 and Lot D was allotted to Sushila 
‘Bala Paul. The allottees belonged to 
the same family. A decree was there- 
after passed in terms of the said award. 
The said lots have since been accorded 
separate municipal numbers and Lot A 
has been numbered as 203/4B and 
Lots B, C and D have been similarly 
numbered 203/4C, 203/4D and 203/4A 
Bidhan Sarani. 

2. 203/4A Bidhan Sarani allotted to 
Manicklal has since been sold in execu- 
tion and has been purchased by a stran- 
ger. 

3. In respect of the lots numbered 
203/4A and 203/4C Bidhan Sarani litiga- 
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tion has been had between the parties, ` 
Sushila Bala the allottee of 203/4A 
Bidhan Sarani executed a Deed of Set- . 
tlement appointing Jaharlal as the trus- 
tee and Shib Nath Paul, the defendant 
No, 2 her son. was nominated the sole 
beneficiary. Sushila Bala died on the 
7th Nov. 1977. 

4. In or about September 1979, Shib 
Nath filed a suit in this Court being 
Suit No. 701 of 1979 claiming absolute 
ownership of the said Lot No, 203/4A 
and for a decree against Jaharlal for 
Rs. 33.236.12 P. In the said suit an ap- 
Plication was made by Shib Nath which 
was ultimately decided in the Appeal 
Court by an order dated the 5th Dec, 
1980. By the said order Jaharlal was 
given leave to sell premises No. 203/4C 
on condition that he would furnish a 
Bank guarantee for a sum of Rupees 
20,000/-. 


5. On ‘the 3rd December, 1980 Jahar- 
lal filed the present suit claiming, inter 
alia, a declaration that he was the 
exclusive owner of premises Number 
203/4C, Bidhan Sarani, Calcutta; an 
injunction restraining Ananda Chandra 
and Shib Nath from obstructing him in 
enforcing the said award by construc- 
tion of partition walls and for a fur- 
ther declaration that he hada right of 
passage on the ground floor through 
premises No, 203/4A. 

6. An interlocutory application > was 
made in this suit in which an order 
was passe:l on the 23rd December, 1980 
appointing a Receiver to demolish a 
wall to keep a common passage free. 

.T. The present application is by Shib 
Nath praying for an injunction restrain- 
ing Jaharlal and his servants and 
agents from parting with possession of 
the vacant portion of premises Number 
203/4C, Bidhan Sarani, to one’ Monika 
Ghosh or any other person who is a 
stranger to the family and for a recei- 
ver for taking symbolical possession 
of the said portion. 


8. It is, inter alia, alleged in the 
petition that though a decree has been 
passed on the said award of 1949 the 
same has not been implemented. 
Owelty money has not been paid. Sepa- 
rate electric meter have not been in- 
stalled and no physica] partition has 
been effected. It is further alleged that 


. Jaharial Pal has entered into an agree- 


ment of sale of the said premises No. 
903/4C, Bidhan Sarani to one Monika 
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Ghosh, It is. alleged -that the said 
Monika Ghosh has filed a suit in the 
City Civil Court Calcutta in respect of 
the said premises No, 203/4C which is 
pending, It ig alleged that ‘the said 
Monika Ghosh also instituted~ Criminal 
Proceedings, It is alleged that Monika 
Ghosh intends to take possession of the 
Premises No. 203/4C, Bidhan Sarani 
Calcutta. It is contended that she is 
not entitled to do so and after the sale 
is complete can only file a suit for 


partition and possession, It is further 
contended that the petitioner has a 
tight to file a suit for pre-emption 


against any stranger purchaser of pre- 


mises No. 203/4C, Bidhan Sarani and 
that a prospective purchaser has no 
legal right to take possession of the 


Said premises to frustrate 
ctive suit for pre-emption, 

9. Jaharlal has filed an affidavit 
affirmed on the 15th January, 1981 in 
opposition to the application, It is, inter 
alia, alleged in this affidavit that the 
premises No, 203/4, Bidhan Sarani has 
been duly divided, but because of ob- 
struction by the petitioner a stair-case 
could not be erected in premises No. 
203/4C. In order to enter inte the se- 
cond floor of premises No, 203/4C it is 
necessary to go through the verandah 
in the portion of the petitioner. It is 
for this reason that the present suit 
was instituted. It is contended that the 
plaintif having obtained teave from the 
appeal court to sell the said premises 
No. 203/4C this application is not main- 
tainable, 


10. An affidavit of Ananda Chandra 
affirmed on the 15th January, 1981 has 
also been filed in opposition to the 
petition. It is, inter alia, stated in this 
affidavit that there were tenants occu- 
pying portions of the premises and it 
is difficult to separate the portions al- 
jotted. 


1l. An affidavit affirmed by . Shib 
Nath on the 20th January, 1981 has 
been filed in reply. It is alleged there- 
in inter alia that it is admitted in this 
suit that the property has not been 
partitioned and that Jaharlal has him- 
self prayed for appointment of a Com- 
missioner. 

12. A supplementary affidavit has 
been filed by Shib Nath affirmed on the 
27th January, 1981 setting out a por- 
tion of the report made by the Recei- 
ver annexing certain photographs, 


a prospe- 
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13. Mr. Dipankar Ghose, learned 
counsel for ,Shib Nath the petitioner 
contended that the said premises, name- 
ly No. 203/4, Bidhan Sarani Calcutta 
was still the undivided dwelling house 
of the Pal family. It was undivided in- 
asmuch as the partition thereof has not 
been fully implemented in terms of 
the award and the decree and the said 
property has not been divided by 
metes and bounds. The fact that a 
Part of the premises has been sold to a 
stranger or the fact that a portion 
thereof is let out to tenants was of no 
relevance. He drew my. attention to 
Section 44 of the Transfer of Pro- 
perty Act, the relevant portion of 
which is as follows: 

Moca where the transferee cf a share 
of a dwelling house belonging to an 
undivided family is not a member of 
the family, nothing in this section shall 
be deemed to entitle him to joint pos- 
session or other common or part enjoy- 
ment of the house.” 


14. Learned Counsel submitted that 
Monika Ghosh, the proposed transferee 
of the share of the plaintiff in the said 
premises, namely, 203/4 Bidhan Sarani 
Calcutta, was not entitled to possession 
thereof along with other members of 
the Pal family. In support of his con- 
fention he cited the following decisions: 

(a) Botokrishna Ghosh v. Akshoy 
Kumar Ghose, reported in 54 Cal WN 
680: (AIR 1950 Cal 111). This isa 
judgment of a Division Bench of this 
Court, The following passage in this 
judgment appears to be relevant (at 
pp. 113, 114): 

“The essence of the matter, there- 
fore, is that the house itself should be 
undivided amongst the members of the 
family who are its owners, The empha- 
sis is really on the undivided character 
of the house, and it is this attribute of 
the house which imparts to the family 
its character of an undivided family. 
For, the members of the family may 
have partitioned all their other joint 
properties and may have separated in 
mess and worship, but they would still 
be an undivided family in relation to 
the dwelling-house so long as they 
have not divided it amongst themselves. 

‘If in this state of things a member 
of the family transfers his share in the 
dwelling-house to a stranger, the posi- 
tion that arises is that the second para- 
graph of Section 44 of-the Transfer of 
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Property Act comes into operation and 
the ‘transferee does not become entitled 
to joint possession or other common or 
part enjoyment of the house, although 
he would have the right to enforce a 
partition of his share. The object 
this provision is to prevent the intru- 
` sion of strangers into the family resi- 
dence, which is allowed to be possessed 
and enjoyed by the members of the 
family alone in spite of the transfer of 
a Share to a stranger, Such a dwelling- 
house can in our Opinion still be looked 
upon as a dwelling-house belonging to 
an undivided family, because the mem- 
bers of the family have not divided it 
amongst themselves and are in sole 
enjoyment and possession of it to the 
exclusion of the stranger transferee 
who has only a right to partition. And 
so long as the dwelling-house has not 


been completely alienated to strangers, 


as was the case in Vaman Vishnu 
Gokhale v. .Vasudev Morbhat Kale 
((1899) ILR 23 Bom 78), successive trans- 
fers by other co-sharer members of the 
family do not alter the factual position 
in this respect, because the remaining 
member or members of the family have 
the right to. hold exclusive possession to 
the exclusion of the stranger alienees. 
So long as the situation lasts, the dwel- 
ling-house, in our opinion, continues to 
be a dwelling-house belonging to an 
undivided family.” 


(b) Dulal Chandra Chatterjee v. 
Gosthabehari Mitra reported in AIR 


1953 Cal 259. This is also a judgment. 


of a Division Bench of this Court. This 
is a case under the Partition Act. 1893. 
Construing Section 4 of the said Act, it 
was observed by the Division Bench as 
follows {at. p. 260): 


“The. creation of a tenancy does not 
terminate the possibility of the owners 
of the house returning to the occupa- 
tion. What seems to be important 
under Section 4 (1) is that the house 
eoncerned should either be actually in 
use, though’ not necessary in constant 
occupation, by the owners asa resi- 


dential house or that conditions should . 
be such that it is still possible for them- 


to return to the occupation of the 
house st some future time. Judged by 
that test, the mere grant’ of a tenancy 
vannot possibly have the effect of 
making a house, which is otherwise a 
residential house of the members of the 
undivided family owning it; cease to 
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of, 


.a family — 


tainly, resist a trespasser 


A.I. R. 


be a dwelling-house, It may be that if 
a permanent and irrevocable’ lease is 
granted toa third party a question 
may arise as to whether the character 
of the house as a dwelling-house, in so 
far as the owners are concerned, still 
survives, No such question can possibly 
arise where what has been created is 
nothing more than a tenancy of the 
ordinary kind,” 


(c) Paresh Nath Biswas v. Kamal 
Krishna reported in 61 Cal WN 776: 
(AIR 1958 Cal 614). This decision of a 
single Bench of this Court was cited 
for the following proposition (at p. 615 
of ATR): 


*In my opinion, the second — part of 
Section 44 does not really create any 
new right in favour of any co-owner of 
dwelling-house but by 
implication it recognises a right which 
already inheres in him. A _ co-sharer 


-owner of a property is entitled to exer- 


cise his possession ọver. every portion 
of the property, Normally such exer- 
cise of possession is limited to the ex- 
tent of his share. When, however, there 
are several co-sharers of a property 
and one of them refrains from exercis- 
ing his possession by giving up his con- 
nection with the property or by leav- 
ing the country or for any other-reason, 
the remaining co-sharers , though not 
full owners of the property, can 
or stranger 
from taking possession of the share 
of- that. co-sharer 
suit for injunction against him. The 
stranger purchaser of a fractional share 
of an. undivided family dwelling-house 
is reduced to the position of q stranger, 
so far as possession is concerned, on 
account of the disability imposed’ upon 
him by the second part of Section 44 of 


the Transfer of Property Act. The re-- 


maining co-sharers can, therefore, in- 
junct him from entering into posses- 
sion of the dwelling house, just as 
they can injunct a trespasser in the 
illustration given by me, the only dif- 
ference in the case of a stranger pur 
chaser of a Share of a family dwelling 
house, being that he can sue for parti- 
tion on the strength of his title. In thig 
view of the matter, I am 
opinion that a suit for injunction of 
the present ses ata is maintainable 
in law.” 


{d) Surendra “Nath Achar v. © Ram 
Chandra Hazra, reported im (1971) 75- 


cer~. 


by bringing a. 


clearly’ -of 
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Cal WN 195.. This decision of a single 
Bench of this. Court was also cited for 
similar proposition as in the. other 
decisions: 

(e) Ramaswami Pillai v. ‘Subpamanta 
Pillai reported in AIR 1967 Mad 156. 
This decision of -a single Bench of 
Madras High Court was also cited for 
the proposition laid ‘down as follows 
(page 158); ` 

“A Hindu joint family divided in 
status will still be an undivided family 
qua dwelling house, if there has been 
no division of the dwelling house by 
metes and bounds for the purposes of 
the Act.” 


(f) Monomohan v. Smt. - Usharani 
Ghosh reported: in AIR 1979 Cal ‘79. 
This decision was cited for the follow- 
ing passage in the judgment (at p. 82): 

“I hold that undivided family does 
not mean joint family as commonly 
understood, but undivided family qua 
dwelling house and it mattered not that 
possession of any portion of the pre- 
mises was obtained by the stranger- 
transferee at any point of time and/or 
that his name was mutated in the re- 
cords of the Corporation. Nor: does the 
same debar the defendants from claim- 
ing the benefits under Section 4 of the 
Partition Act” ~ 

(£) Satyendu Kundu y. Amar Nath 
reported in AIR 1964 Cal 52. This deci- 
sion of a Division Bench of this Court 
was cited for the following propositions 
of law laid down construing Section 4 
of the Partition Act; 

(i) The propositions contained in Sec- 
tion 4 (1) of thè Partition Act have 
been introduced in order to maintain 
customary privacy and to prevent the 
intrusion of strangers into the dwelling 
house belonging to an undivided family. 

(ii) A liberal interpretation is to be 
put upon the provisions contained in 
Section’ 4 of the Partition Act. as would 
promote and fulfil its object, which is 

. to preserve the integrity of the family 
dwelling house and to enable the mem- 
bers of the family to keep it for them- 
selves as far as _ possible, 


(iii) The expression, ‘share of a 
dwelling house belonging. fo an wn- 
divided family’ occurring in Section 4 


of the Partition Act is to’ be construed 
in the same way as the expression is 
construed in Section 44 of the Transfer 
of Property Act, Section 4 of the-said 
Act carries forward the law laid down 
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in Section 44 of the Transfer of. Pro- 


perty Act, 


(iv) As long as there isa “dwelling 
house” which has not been divided 
‘qua’ the family, it might be said to be 
a dwelling house belonging to an ‘un- 
divided family’ for the purposes of Sec- 
tion 4 (1). 

(v) The word ‘family’ as used in 
Section 4 was not intended to be -used 


‘in a narrow and restricted sense, name- 


ly a body of persons who 
their descent from a common ance-. 
stor. It certainly includes such persons, 
but it is sufficient if there is a .collec- 
tive body of persons living together 
within the same curtilage, subsisting in 
common, and directing their attention 
to a common object and to the promo- 
tion of their mutual interests and 
Social happiness, ~ 

. (vi) It is not necessary that all the ` 
members of such a family should con- 
tinuously. reside together, It is suff- 
cient if some of them. so reside. and 
others reside there temporarily or have 
not abandoned the intention of resid- 
ing there, altogether, 

` (vii) It does not matter if a part of 
such dwelling house is let out to ten- 
ants or even the whole, provided that 
it can be shown that the owners have 
not given up their intention of resid- 
ing therein. Whether they have such an 
intention or not is a question of fact, 
to be decided upon the circumstances 
prevailing in each case. For example, 
if the parties have given a permanent 
lease, it may be said to militate against 
their having an intention of resuming 
residence. 

(viii) That some of the members of 
the family have transferred their inter- 
est to strangers will not by itself take 
the case out of the operation of Sec- 
tion 4. Until the dwelling house is com- 
pletely alienated to a stranger, it is 


can trace 


` still an undivided dwelling house with- 


in the meaning of Section 4 ` 

15. Learnedacounse] Mr, P. Sen ap- 
pearing on behalf of the respondent has 
contended tò the contrary. He reiterat- 
ed that in the instant case, the parti- 
tion. has been: fully effected and the 
house is no longer undivided. In sup- 
port of his contention,- he relied on 
Jowitt’s Dictionary of English Law, 
current edition, at page 1180 for the 
interpretation of the word ‘mete’ and 
the words ‘metes and bounds’ as fol- 
lows: 
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Mete. The word also meant to mea- 
sure, and. occurs in this sense in com- 
pound forms, such as mete wand (a 
measuring-rod) etc. 


Metes and bounds. Where a widow 
was entitled to dower, (2.v) of land, 
her share was ascertained and set 
apart to be held by her in severalty, 
and she was then said to hold it by 
metes and bounds, that is by measure- 
ment and boundaries, 


16. He contended further that the 
portions of the house having been clear- 
ly demarcated in the plan annexed to 
the award the property has been com- 
pletely partitioned by metes and 
bounds. He further contended that the 
petitioner’s own suit in respect of an- 
‘ other portion being premises No. 203/4A 
Bidhan Sarani was on the basis of 
partition. A part of the premises being 
No. 203/4D Bidhan Sarani had been 
irrevocably alienated in favour of a 
stranger, 


17, On a consideration of the facts 
and. circumstances of the instant case it 
appears to me that the premises No. 
203/4. Bidhan Sarani Calcutta had lost 
its character as an undivided dwelling 
house. 


18. In the award passed in this case 
the portions allotted to the several 
embers of the Pal family have been 
clearly demarcated into different lots. 
The precise boundaries of such demar- 
cation appear in the plan annexed to 
the award, A decree has been passed 
in terms of the said award to which 
the predecessor in interest of the peti- 
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tioner was a party. None of the par- ` 


jties to the decree has challenged the 
same up till now and the same has be- 
come final. It is possible to measure 
and demarcate the boundaries of the 
different lots as shown in the plan. Ac- 
cordingly, and in view of the defini- 
nition and meaning of the words 
tmetes and bounds” cited on behalf of 
the plaintiff it appears to me that the 
partition ig complete. 

19. The contentions of the learned 
Counsel for the petitioner that parti- 
tion walls have not been erected and 
each portion has not been made self- 
contained cannot in my view make any 
difference to the position, A partition 
wall is nothing more than a further 
demarcation of the boundary which has 
already been done in the instant case. 


ALR 


lfIhold otherwise, then ifat any time 
a partition or a common wall between 
separate properties originally one joint 
property breaks down or is demolished 
for any reasOn whatsoever, the proper- 
ties though separated would have to be 


held to have regained their joint 
character, I am unable to reach this 
conclusion. 


20. It is also to be noted that this 
suit is not a partition suit and even if 
the contentions of the petitioner -are cor- 
rect it does not appear to me that he is 
entitled to the prayers in his applica- 
tion in this suit. This application is out- 
side the scope of this suit. 

21. I also take note of the fact tha? 
a portion of the property has been ir- 
revocably alienated to strangers and 
other portions of the property are in 
the hands of the tenants 

22. Assuming the contentions of the 
petitioner are correct Manika Ghosh af 
present cannot be said to bea pur- 
chaser stranger who is intending to 
intrude a common dwelling house, She 
is also not a party to this application 
where an order is being prayed for 
against her. 

For the reasons as above, there will - 
be no order on this application. The 
applicant will pay the cost of this ap- 
plication to the appearing defendants. 
The ad-interim order passed in this ap- 
plication will continue for one week. 
Liberty to mention. 

Ordered accordingly, 
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DIPAK KUMAR SEN, J. 
Dipak Basu, Plaintiff vy.. Messrs. Loch 
Lomond Ledge (P) Ltd, Defendant 
Suit No, 826 of 1969, D/- 13-2-1981. 
West Bengal Premises Tenancy Act 
(12 of 1956), Secs. 17 and 21 — Strik- 
ing off defence in eviction suit — Tenant 
a persistent defaulter in depositing rent 
— Default continuing even after change 
of Counsel] looking after depositing rent 
— No explanation for delay — No affi- 
davit from advocate — Application for 
condonation of delay only on applica- 
tion to strike out defence — It is liable 
to be rejected — Defence liable to be 
struck out. AIR 1980 SC 1664 Disting. 
(Paras 13, 15) 


CY/DY/B631/81/SMA/SNV_ - 


1981 - Dipak v. Loch Lomond 
Cases Referred : Chronological Paras 
AIR 1980 Cal 280:84 Cal WN m 


AIR 1980 SC 1664 12, 13 
AIR 1964 SC 1317 12 
(1958) 62 Cal WN 858 11 


S. L. Kapoor, for Plaintiff: A. G 


Bhabra, for Defendant, 


ORDER :— The plaintif is the 
Receiver appointed in Suit No. 1683 of 
1964 (Sitaram Dehi v. Basdeo Dehi & 
Ors.) inter alia, over premises No. 13, 
Pretoria Street, Calcutta (hereinafter 
referred to as the said premises). 


2. M/s. Loch Lomond Lodge (P) Ltd., 
the defendant, was a monthly tenant of 
_the said premises at a rent of Rs. 885.50 
per month payable according to the 
English Calendar. 


3. The plaintiff has instituted this 
suit against the defendant for eviction 
on the grounds of wrongful addition 
and alteration to the premises and 
wrongful sub-letting. The plaintiff also 
claims mesne profits and damages. 


4. The plaintiff alleges that since the 
institution of this suit a number of chal- 
lans in respect of rent deposited by the 
defendant have not been received from 
the Rent Controller Calcutta between 
January 1968 till October 1972 and that 
the defendant has not also made any 
deposit of rent in this Court — during 
the said period, 


5. It is contended that the deposits 
of rent with the Rent Controller by the 
defendant ‘since October 1969 were 
illegal, invalid and defective as they 
have been made beyond the time pre- 
scribed by. Sections. 17 (1) and 21 of 
the West Bengal Premises Tenancy Act, 
1958. The plaintiff states that he has 
not withdrawn any rent deposited by 
the defendant after October 1972. 


6. The case of the defendant is that 
it had appointed Baidyanath Sarkar 
since deceased as its advocate-on-record 
_for depositing rent with the Rent Con- 
troller. It is alleged that since January 
1968 the defendant had been paying 
amounts equivalent to the rent payable 
month by month to the said Baidya- 
nath Sarkar well within the prescrib- 
ed period for deposit of the same with 
the Rent Controller for and on behalf 
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of the defendant, It is alleged that the 
defendant reasonably and honestly be- 
lieved that such rent had duly been 
deposited. i 


7. It is alleged further that the said 
amounts had in fact been deposited and 
a substantia] part thereof has been with- 
drawn on behalf of the plaintif. It is 
also alleged that since July 1975 after 
the death of Baidyanath Sarkar another 
learned Advocate viz. S. N. Singh was 
engaged by the defendant to deposit 
such rent. Since August 1975 rents are 
being deposited with the Rent Controller 
by the said S. N. Singh on behalf of the 
defendant. 


8. It is admitted that the defendant 
has come to know on enquiry that Bai- 
dyanath Sarkar had deposited rents on 
divers occasions after the time prescrib- 
ed by the said Act, It is admitted 
further that even after August 1975 
there has also been delay in the deposit 
of rent on some occasions, Such delay, 
it is contended was not due to any deli- 
berate action or failure on the part of 
the defendant. | 


9. On these facts an application has 
been made by the plaintiff praying that 
the defence of the defendant in the suit 
be struck out and the suit be placed on 
the undefended list for disposal. The 
defendant has ‘thereafter made an 
application praying. inter alia, that the 
delay in’ making its application be con- 
doned and that the delay in payment of 
rents deposited with the Rent Controller 
be also condoned and the same be treat- 
ed as deposits within the meaning of 
Section 17 (1) of the West Bengal Pre- 
mises Tenancy Act, 1956. In the alter- 
native. the delay in depositing the 
amounts after the prescribed period 
be condoned and leave be given to de- 
posit rent for the said months with 
interest. An injunction restraining the 
plaintiff to proceed with his application 
before the disposal of the defendants’ - 
application is also prayed for, 


19. Both the applications were heard 
together. 


11. At the hearing learned Counsel 
for the plaintiff submitted that Section 
17 (2) of the West Bengal Premises 
Tenancy Act, 1958 was mandatory and 
if deposits were not made by the ten- 
ant in time the tenant was not entitled 
to any condonation. In support of his 
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contention learned Counsel cited a de- 
cision’ of the single Bench of this Court 


in Paritosh Kumar Ghosh v. Saraswati 


- Nandi, reported in 84 Cal WN 694: 
(AIR 1980 Cal 280) as also another deci- 
sion of the single Bench of this Court 
in Golum Kader v. Hazi Lutfar Raha- 
man, reported in (1958) 62 Cal WN 858. 
It has been held by this Court that if 

_ the provision of Section 17 of the Act 

is violated then the tenant must suffer 

` the consequences thereof and the 

.Court has no power to.extend the time 
for deposit of rent, 


‘12. Learned Counsel appearing for 
the defendant contended to the contrary. 
He relied on a decision of the Supreme 
-Court in Miss Santosh Mehta v. Om 


-Parkash, reported in AIR’ 1980 SC 1664. 


where the Supreme Court construed 
Section 15-of the. Delhi. Rent Control 
Act, 1958 which provides as follows 
(Para a o 


“If a tenant fails to. maie payment or 
deposit as required by this section, the 
Controller may order the defence 
against eviction to be struck out and 
proceed with the heating of the applica- 
tion.” ; 

It was held by the 
that as the said section was not couched 
‘in mandatory language in contrast with 
the earlier repealed Act, the same in- 
dicated that there was a modification of 
law in favour of a tenant. The Court 
had therefore a discretion in the mat- 
ter and in proper cases might refuse to 
strike out the defence. The . Supreme 
_ Court held that the tenant in the case 
before it was innocent and did not wil- 
fully fail to deposit the, rent as she 
was required to do but the Advocate 
concerned was negligent in the matter. 
On such facts the Supreme Court: con- 
doned the delay and set aside the order 
under which the defence of the 
tenant had been struck out. In its fudg- 
ment the Supreme Court noted its ear- 
‘lier decision in V. K. Verma v. Radhey 
Shyam reported in AIR 1964 SC 1317 
where it had construed Section 13 (5) 
of the earlier Delhi Rent Control Act 
1952. This section provided that on the 
failure of a tenant to deposit the arrears 
of rent within the prescribed time, the 
court “shall order the defence against 
-ejectment to be struck out” and such 
provision was held to be mandatory, 
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‘persistent 


Supreme Coint 


. application 
'The question whether the application of 


A.LR. 
'-13. In the instant case it is establish- 
ed clearly that the tenant had been a 
defaulter for a long time. 
The Advocate originally -acting on be- 
half of the tenant is now dead and his 
negligence cannot be gone into any 
further. Even after the change of. Ad- 


_Wocate from August, 1975 it appears that 
. the delay in depositing rent beyond the 


prescribed time persisted, Such delay 
has occurred for the months of March, 
1976, May 1977. July 1978, March 1979. 
June 1979, July 1979, September 1979 
and’ Oct, ‘1979. No explanation of this 
delay is forthcoming. There’. was no 


‘affidavit from- the Advocate concerned. 


It is only after the application was 
taken out by the plaintiff for striking 
out the defence in’ this suit that the 
defendant thought fit to make an ap- 
plication for condonation of -the delay. 
In view of the mandatory language of 


' the section of the Act in question, the 


decision of the Supreme’ Court in Miss 
Santosh Mehta -(supra) cannot ney? the 


defendant. 


‘14. ‘In the context it may not be out 
of place to observe that the successive 


tenancy acts promulgated during and 


after the World War have given sub- 
stantial rights to tenants in view, of the 
continuing shortage of housing space in 
India. The few exceptions in favour of 
the landlord in such legislation, there- 
fore, ought to be complied with strictly. 


15. .The application.of the plaintiff is 
allowed with costs. The defence is 
directed to be struck out. The Plaintiff 
will be at liberty to take steps to place 
the suit in the appropriate list. The 
suit is directed to appear in the appro-¥ 
Friate undefended list. The defendani’s 
is dismissed with costs. 


the defendant is barred by limitation ‘ib 
kept open. 

16. On the oral application the opera- 
tion of this order is stayed for four 
weeks, ; 


' Order accordingly. 
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SABYASACHI MUKHARIJI, J, 


Gopal Sen, Petitioner v. State of West 
Bengal and others, Respondents. 

No. Nil, D/- 10-7-1981. ` : 

Constitution of India, Art. 226 — Writ 
petition — Alternative remedy — Inter- 
ference — Election to Municipality under 
W. B. Municipal Act challenged on ground 
of violation of R. 46 of W. B. Municipal 
Election Rules (1975) — Disputed ques- 
tions of facts involved — High Court de- 
clined to interfere on ground of existence 
of remedy under S. 36 of the Act. i B. 
Municipal Act (15 of 1932), S. 38; W. B. 
Municipal Election Rules (1975), R. T 


The existence of an alternative remedy 
does’ not as such debar the power of a 
court exercising jurisdiction under Arti- 
cle 226 of the Constitution to intervene 
if a case of flagrant violation of a provi- 
sion of law is brought. to the notice of 
the Court. Where the question of the 
violation of law is mixed up for deter- 
mination with disputed questions of facts 
and where a forum is provided for ad- 
judication of such disputed questions of 
facts, the Court very often in exercise of 
its own discretion refrains from inter- 


vening under Art. 226. AIR 1975 SC 2140 


and (1957) 61 Cal WN 341, Rel on. 
, (Para 3) 
Where the appointment of a polling 
agent in the election of Municipality was 
challenged under Art, 226 of the Constitu- 
tion of India on the ground of violation of 
R, 46 of W. B. Municipal Election Rules 
(1975) which prohibited persons engaged 
in specified kind of activities under the 
Municipal Commissioners from canvassing 
for candidates, the High Court de- 
clined to interfere and directed that the 
matter may be better adjudicated in the 
appropriate forum provided under S. 38 

of Bengal Municipal Act (1932). 

-  (Para_3) 
Cases Referred: Chronological Paras 
AIR 1977 SC 1132 : 1977 Tax LR 1871 3 
ATR 1975 SC 2140 so = 3 
(1957) 61 Cal WN 341 3 


M. M. Verma, for Petitioner; R. N. 
Bajoria, S5. K. Panja, A. Bhattacharjee 
and T, Roy, for Respondents. 


ORDER :— This is an application chal- 
‘enging the election of the Dum Dum 
Municipality in Ward No. 9. aver to 
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the petitioner, he is a voter of Ward No. 9 
and the election was held on the 3ist 
May, 1981. This application for issue of 
rule nisi under Art. 226 of the Constitu- 
tion was moved ‘on 10th July, 1981, upon 
notice to the respondents. The respon- 
dent No, 4 who was a candidate at the 


said election was alleged to have appoint- ` 


ed one Chandidas Saha an employee of 
the said Municipality as his polling agent 
in violation of the mandate of R. 46 of 
the West Bengal Municipal Election 
Rules, 1975 which provides that no person 
having directly or indirectly by himself 
or his partner any share or interest in 
any contract or employment with, by or 
on behalf of the Commissioners, or hold- 
ing any office of profit under the Commis- 
sioners, shall directly or indirectly, en- 
gage in canvassing for votes or otherwise 
assist in the election of any candidate 
otherwise than by giving his own vote. 
According to the petitioner the appoini~ - 
ment of Chandidas Saha as the polling 
agent comes within the mischief of this 
Rule because he was an employee of the 
Municipality. 


2. It has further been said that the 
respondent No. 4 had used his official 
capacity and canvassed for himself and 
his other friends contesting the election 
in the said Dum Dum Municipality in 
different wards by. issuing pamphlets etc. 
It appears that the election can be set aside 
under S, 38 of the Bengal Municipal Act, 
1932 where a candidate has committed 
any corrupt practice or by reason of 
bribery or undue influence as defined in 
the Indian Election Offences and Enqui- 
ries Act. That is not the case here. The 
election can also be set aside or challeng- 
ed if the election result is materially af- 
fected by non-compliance with the Act or 
any Rule made thereunder. In order to 
succeed on this ground, a person must.al- 
lege and prove that the result of the elec- 
tion has been materially affected by the 
non-compliance complained. The grounds 
in this case along with other, averments 
made in paragraph 7 of the petition, are, 
matters which can best be adjudicated in 
a proceeding under S. 38 of the Bengal 
Municipal Act, 1932.. 


3, It is. true that the existence of 
alternative remedy does not as such debar 
the power of a Court exercising jurisdic- 
tion under Art. 226 of the Constitution to 
intervene if a case of flagrant violation of 
a provision of law is' brought to the.notice 
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of the Court. Where the question of the 
violation of law is mixed up for deter- 
mination with disputed questions of facts 
and where a forum is provided for ad- 
judication of such disputed questions of 
facts, the Court very often in exercise of 
its own discretion refrains from inter- 
vening under Art. 226 of the Constitution. 
There is a well settled and salutary prin- 
’ ciple to be followed in such cases. Re- 
liance may be placed in this connection on 
the observations in the case of Nanhoo 
Mal v. Hira Mal, AIR 1975 SC 2140 and 
the observations of this Court in the case 
of Joy Chandra v. State of West Bengal 
(4957) 61 Cal WN 341. On behalf of the 
petitioner reliance was placed on the ob- 
servations of the Supreme Court in the 
case of State of U. P. v. Indian Hume Pipe 
Co., AIR 1977 SC 1132 but in view of the 
nature of the allegations in this case, in 

y opinion, the questions involved would 
be better adjudicated in the appropriate 
forum provided under the Bengal Muni- 
cipal Act, 1932, In that view of the matter 
I am not inclined to interfere with this 
case in exercise of the jurisdiction under 
Art, 226 of the Constitution. I, therefore, 
decline to issue any rule nisi, especially 
in view of the fact that the election has 
already been held and the result has 
already been announced on 4th June, 1981 
as stated by the petitioner. 


4, In the premises, this application is 

rejected. 
- 5. There will be no order as to costs. 
Application dismissed. 
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M/s. Phipson & Co. Ltd. and another, 
Petitioners v. State of West Bengal and 
others, Respondents. 

Matter No. 849 of 1973, D/- 29-7-1981, 


Taxes on Entry of Goods into Calcutta 
Metropolitan Area Act (W. B. 5 of 1972), 
Ss. 8 and 9 — Liquor imported for re- 
export to foreign vessels and foreign 
going ships sailing out of Port of Cal- 
cutta and to foreign consulates in Cal- 
cutta — Entry tax cannot be levied there- 
on, (Imports Control Order, Cl. 11 (d): 
Constitution of India, Sch. 7, List I, 
Entry 11). 

Where alcoholic 
for re-export to foreign vessels 
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liquor was imported 
and 


Ltd. v. State 


foreign going ships sailing out of the 
Port of Calcutta and to foreign consulates 
in Calcutta and not for domestic con- 
eee and between importation and 

re-export such liquor was kept in an ap- 
proved bonded warehouse under the 
direct supervision, control and seal 
of the Customs Authorities and 
could only be consumed beyond 
the territorial limits or within 
diplomatic or consular premises, 
entry tax under the Act could not be 
levied thereon. (1980) 84 Cal WN 730, 
Rel. on, Civil Rule No. 2129 (W) of 1971 
(Cal.) and Civil Rule No. 10522 (W) of 
1975 (Cal.), Disting. (Paras 1i and 12) 


The transactions involving import of 
liquor in India, duty free, meant only for 
re-export and not for sale or consump- 
tion within the country and remaining 
at all material times under the exclusive 
control and/or custody of the Customs 
„Authorities satisfy all the requirements 
of a normal export where goods are des- 
patched out of the country. Even if such 
exports involve a sale, the same is in the 
course of export and the fundamental 
nature of the transactions are not affect- 
ed thereby. The Act is not intended to 
levy a tax on export which is a matter 
exclusively controllable by the Union 
and not the State. Even otherwise, the 
goods being throughout in the control and 
custody of the Customs Authorities can- 
not be held to have been brought into 
India and, in any event, cannot be deem- 
ed to have entered the metropolitan area 
involved in a manner so as to come with- 
in the jurisdiction of the Entry Tax Auth- 
orities. | (Para 11) 


Sale and supply of liquor imported for 
re-export, to diplomatic personnel belong- 
ing to Consulates is also a special class 
of transaction as recognised in the Act it- 
self. It is for the State authorities to for- 
mulate Rules and Regulations and grant 
exemptions for such supplies, Under 
Entry 11 of the List I of the Union List 
of the Seventh Schedule to the Consti- 
tution, legislation in respect of diplomatic 
personnel of foreign Embassies and con- 
sulates or trade representatives from 
foreign countries fall exclusively within 
the jurisdiction of the Centre. The supply 
of imported articles to diplomatic person- 
nel in the consular precincts under Cus- 
toms Bond and meant to be consumed only 
within such precincts and fall beyond the 
ambit of the said Act, (Para 12) 


ALR 


A 


1981 


Cases Referred : Chronological Paras 


(1980) 84 Cal WN 730 4, 6, 7, 8, 9, 10 
(1975) Civil Rule No. 10522 (W) of 1975, 
Ranjit Kumar Banerjee (Shipping) Pvt. 
Ltd. v. Commercial Tax Officer, Lyons 
Range Charge 6 


(1971) Civil Rule No. 2129 (W) of 1971, 
Monmohan Singh Baveja v. Commercial 
Tax Officer 


ORDER :— The transactions in dispute 
are supplies of imported alcoholic liquor 
to foreign vessels and foreign going ships 
sailing out of the Port of Calcutta and 
to foreign Consulates in Calcutta. It is 
not in dispute that such liquor is import- 
ed free of duty under an open general 
licence and are meant only for re-export 
as ship's stores or for consumption in 
foreign Embassies and Consulates and not 
for domestic consumption, Between im- 
portation and re-export such liquor is 
kept in an approved bonded warehouse 
under the direct supervision, control and 
seal of the Customs Authorities. Even 
after the said liquor is delivered to a 
foreign going vessel they still remain 
under the supervision, control and seal of 
the Customs Authorities till the vessel 
leaves the territorial waters of India and 
the liquor can only be consumed beyond 
the territorial limits or within diplomatic 
or consular premises. Such transactions 
are governed by clause 11 (d) of the Im- 
„port Control Order which provides as fol- 
lows :— ` 


“11 (d) by transhipment, or imported 
and bonded on arrival for re-export as 
ships stores or otherwise to any country 
outside India, except Nepal, Tibet and 
Bhutan or imported and bonded on 
arrival for re-export as aforesaid but 
subsequently released for use of Diplo- 
matic Personnel, Consular Officers in 
India and the officials of the United 
Nations Organisation and its specialised 
agencies who are exempt from payment 
of duty under Ministry of Finance (D. R.) 
Notification No, 3 dated the 8th January, 
1957 and United Nations (Privileges and 
Immunities) Act 1947, respectively.” 


2. The case of the petitioner is that 
the said transactions do not come with- 
in the mischief of the Taxes on Entry 
of Goods into Calcutta Metropolitan Area 
Act, 1972 (hereinafter referred to as the 
said Act) promulgated for levy of taxes 
on entry of goods of certain kinds into 
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the Calcutta Metropolitan Area for con- 
sumption, use or sale therein, Sections 8 
and 9 of the Act provide as follows :— 

"8. Exemption from tax on goods be- 
lenging to certain consular officers — 
Every specified goods brought into the 
Calcutta Metropolitan Area by or on be- 
half of such diplomatic or consular offi- 
cers, stationed in that Area, as may be 
specified in this behalf by the State Gov- 
ernment by any special or general order, 
shall be exempted from the tax leviable 
under this Act to such extent and sub- 
ject to such conditions as may be speci- 
fied in the said order. 


“9. Exemption from tax on goods 
meant for export —- Subject to such 
rules, not inconsistent with the provisions 
of this Act, as the State Government may 
make in this behalf, any specified goods 
which are brought into the Calcutta 
Metropolitan Area for the immediate ex- 
port thereof may, at the option of the 
dealer, be exempted from the tax levi- 
able thereon under this Act, if such goods 
are conveyed direct from the place of 
entry into the Calcutta Metropolitan Area 
to the place of export under such supervi- 
sion and on payment of such fees there- 
for as may be specified by the said rules.” 


3. The petitioner’s grievance is that 
the Entry Tax Authorities of the Govern- 
ment of West sBengal have been seeking 
to levy entry tax in respect of liquors 
which have been and are being imported 
into India for being re-exported in the 
manner as aforesaid, The Entry Tax Auth- 
orities have their check posts at the Port 
Commissioner’s establishment at the Cal- 
cutta Port and they insist that the peti- 
tioner and the other importers fill up a 
form being Form No. IV stating parti- 
culars of the liquor imported and meant 
for warehousing in Calcutta under Bond 
and at that stage they also make assess- 
ments of entry tax in a form being Form 
No. V which also contains a demand for 
the tax assessed. Only after such tax is 
paid and certified transportation of the 
liquors are allowed from the jetties or 
docks of the Port Commissioners to 
bonded warehouses, The petitioners con- 
tend that the said liquor imported solely 
for re-export do not enter the Metropolitan 
area of Calcutta for the purpose of con- 
sumption, use or sale therein and entry 
tax is not leviable thereon. 


4. In support of the case of the peti 
tioner a decision of this Court in Ranjit 
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Shipping (P.) Lid. v. State of West Bengal 
reported in (1980) 84 Cal WN 730 was 
cited. In this case T. K. Basu, J. on 
identical facts came to the conclusion 
that supply of ship’s stores does not 
amount to a sale within the Calcutta 
Metropolitan Area. The learned Judge 
observed as follows :— 


"Apart from authorities, on principle it 
seems to me that an essential ingredient 
of sale is that the buyer must have full 
right of disposal over the goods which 
form the subject-matter of the sale. In 
the facts of the present case, the right of 
disposal does not appear to accrue to the 
buyer till the ship leaves the Indian 
territorial waters well outside the Cal- 
cutta Metropolitan Area to put it dif- 
ferently, until the ship leaves the Indian 
territorial waters. Although the ship’s 
stores may be stacked with a large num- 
ber of bottles of beer however thirsty the 
ship’s Master or a member of the crew 
may be, he cannot open -and drink a 
single bottle of beer for the simple reason 


that the - receptacle ‘where the 
beer is stored ` is not: only 
under the seal - of the Cus- 
toms Authorities which is not 
opened - till the ` ship leaves 
the Indian . territoria} waters, For 


this reason, it seems to me. that the pro- 
perty passes and the buyer acquires a 
right of disposal over the goods in the 
instant case well outside the Calcutta 
Metropolitan Area. As such, in my view, 
there is no sale within the area so as to 
- make the goods | liable to duty under the 
Act.” 


-5, This application is opposed. Learn- 
ed Standing Counsel appearing for the 
respondents have drawn my attention to 
two unreported judgments of this Court, 
both of P. K. Banerjee, J. The first is 
in Civil Rule No. 2129 (W) of 1971 intitul- 
ed Monmohan Singh Baveja v. Commer- 
cial Tax Officer where the learned Judge 
considered the question whether a simi- 
lar transaction would be exigible -to 
Bengal Finance (Sales Tax) Act. On the 
facts before him the learned Judge found 
that the bonded stores involved had been 
sold to the Shipping Corporation of India 
and that the shipping bills did not contain 
the name of any foreign buyer. It was 
held that there was no exportation of 
goods, nor any bar under Article 286 of 
the Constitution on levy of the tax, 


6. Subsequently in Civil Rule No. 
10522 (W) of 1975 intituled Ranjit Kumar 
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Banerjee (Shipping) Pvt. Ltd. v. Commer- 
cial Tax Officer, Lyons Range Charge the 
attention of P, K. Banerjee, J. was drawn 
to the decision in, Ranjit Shipping Com- 
pany ((1980) 84 Cal WN 730) (supra). The 
learned Judge after considering the said 
decision came to the conclusion again on 
the facts before him, that the sale was 
complete when the goods ‘were delivered 
to the foreign going vessel within the 
territorial waters. 


© 7. Learned Standing Counsel has sub- 


mitted that the ratio of the decisions of 
P. K. Banerjee, J. in the aforesaid Civil 
Rules is that delivery of ship stores for 
a price even to a foreign going vessel 
amounted to a sale within West Bengal 
and, therefore, such a transaction was 
exigible to sales tax. It. was further sub- 
mitted that the ratio in Ranjit Shipping 
Company (supra) was ‘that delivery of 
ship’s stores to a foreign going vessel 
though for a price was not sale and, 
therefore, not , exigible to entry tax 
Learned Standing Counsel submitted that 
there was a conflict of decisions and that 
this .application should be referred to a 
larger Bench, 


8. On a consideration of the above 
decisions, it appears to me that the deci- 
sions of P. K. Banerjee, J. can be dis- 
tinguished from « that in Ranjit Shipping 
Company ((1980) 84 Cal WN 730) (supra) 
on facts, In the first decision it was found 
as a fact by P. K. Banerjee, J. that the 
transaction was with Shipping Corpora- 
tion of India, a local corporation and that 
the goods were not consigned to any 
foreign going vessel. In the subsequent 
case the learned Judge again held on 
facts that the sale was complete at the 
time of the delivery of the goods to the 
foreign going vessel and on that ground 
alone the learned Judge distinguished the 
decision in Ranjit Shipping Company 
(supra). P. K. Banerjee J. however did 
not expressly dissent from the views ex- 
pressed by T. K. Basu, J. nor did he. give 
any reasons for any dissent. 

9, The decision in Ranjit Shipping 
Company (supra) is a decision 
on the Entry Tax Act and is an authority 
directly on the controversy before me. 
I am bound by the decision. and only in 
the event I express my dissent from the 
view, the question of referring the matter 
to a larger Bench would arise. 

10. ‘I, however, respectfully agree with 
the conclusion of T. K., Basu, J. in Ranjit 
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Shipping Company ((1980) 84 Cal WN 730) 
(supra) on the reasons of the learned 
Judge and also on further reasons and 
grounds as stated hereafter, 

11. The essential elements in the 
transactions involved are that the said 
liquor is imported in India, duty free 
meant only for re-export and not for sale 
cr consumption within the country. At all 
material times the goods remain under the 
exclusive control and/or custody of the 
Customs Authorities The transactions 
satisfy all the requirements of a normal 
export where goods are despat:hed out 
of the country and it is quite clear that 
the goods are not meant for local sale. 
Even if such exports involve a sale, the 
same is in the course of export and the 
fundamental nature of the transactions 
are not affected thereby. The said Act is 
not intended to levy a tax on export 
which is a matter exclusively controllahle 
by the Union and not the State Even 
otherwise, the goods being throughout in 
the control and custody of the Customs 
Authorities cannot be held io naye even 
brought into India, and, in any event, 
cannot be deemed to have entered the 
metropolitan area involved in a manner 
co as to come within the jurisdiction of 
the Entry Tax Authorities, 





12, Sale and supply of such liquor to 
diplomatic personnel belonging to Con- 
sulates is also a special class of transac- 
tion as recognised in the Act itself. It is 
for the State authorities to formulate 
Rules and Regulations and grant exemp- 
tions for such supplies which the State 
Authorities, 1t appears, have not done 
up-till now. Under Entry 11 of the List I 
of the Union List of the Seventh Schedule 
to the Constitution, Legislation in respect 
of diplomatic personnel of foreign Em- 


kassies and consulates or trade 
representations from foreign coun- 
tries fall exclusively within the 
jurisdiction of the Centre. The supply 


of imported articles to diplomatic person- 
nel in the consular precincts under Cus- 
toms Bond and meant to be consumed 
lonly within such precincts in my view 
lfall beyond the ambit of the said Act. 

13. For the reasons above the peti- 
tioner succeeds in this application and 
‘the Rule is made absolute. There will be 
no order as to costs. 

14. The amount collected by way of 
Eniry Tax in respect of the transactions 
in dispute are directed to be refunded to 
the petitioner by the respondents. 
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15. There will be a stay of operation 
of this order for four weeks. 


Petition aliowed. 


AIR 1981 CALCUTTA 435 


ANIL K. SEN AND 
B. C. CHAKRABARTI. JJ. 


Krishna Chandra Pramanik and 
others, Petitioners v, Hari Sadan Sahana 
and another, Opposite Parties, , 

Civil Order No. 2141 of 1981 with 
C. R. 326 of 1980, D/- 2-9-1981. 

(A) W. B. Land Reforms Act (10 of 
1956), Sec. 8 — W. B. Non-Agricultural 
Tenancy Act (20 of 1949), Sec. 24 
Right of pre-emption — Application for 
pre-emption filed before registration of 
sale deed was made complete — Sale 
deed getting registered pending pro- 
ceeding — Application cannot be dis- 
missed, ((i) Registration Act (1908), Sec- 
tion 61; (ii) Civil P. C. (1908), O. 7 R. 7). 


An application for pre-emption was 
made by the pre-emptor after the exe- 
cution of sale deed of property of 
which pre-emption was claimed, but 
before the registration of sale deed was 
complete according to Section 61 of 
Registration Act, and pending proceed- 
ings the sale deed got registered, In 
such circumstances the application can- 
not be dismissed as one based on in- 
choate right and it should be treated 
as one made on the date when the ap- 
plicant’s right did mature that is after 
completion of registration of sale deed. 
Case law discussed, (Paras 5, 8, 9) 
-In such cases it cannot be said that 
the right of pre-emption being a weak 
right not favoured by Courts, the prin- 
ciple underlying Order 7, Rule 7 i.e. 
Court may take notice of events which 
have happened since institution and 
afford relief to parties on the basis of 
altered conditions, cannot be applied. 
However weak the right may be. it is 
a right conferred by the statute and 
it is not meant to be frustrated on un- 
substantial technicalities. ATR 1915 Cal 
103, AIR 1941 FC 5, ATR 1957 SC 875 
Foll. (Para M 

(B) W. B. Non-Agricultural Tenancv 
Act (20 of 1949), Section 24 — Right ef 
pre-emption —- Plot of land purchased 
by two persons — Many other persons 
elaiming tenancy rights by filing suit 
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— One of two purchasers paying cer- 
tain amount to claimants .— (Claimants 
relinquishing their rights — Suit set- 
tled — Vacant possession taken by 
purchasers — As both of them obtain- 
ed benefit of settlement of suit, one of 
them cannot institute proceeding for 
pre-emption against the other who paid 
the sum and settled suit — Person claim- 
ing pre-emption deemed to- have waived 
his right of pre-emption, (Para 11) 
Caseg Referred : Chronological Paras 


(1978) 82 Cal WN 950 
(1977) 1 Cal LJ 92 
AIR 1971 SC 369 
AIR 1969 SC 244 4, 
AIR 1961 SC 1747 

AIR 1960 SC 1368 

AIR 1957 SC 875 

AIR 1941 FC 5 

AIR 1936 Cal 576 : 40 Cal WN 1023 
(1935) 61 Cal LJ 27 

AIR 1932 PC 57: 1932 All LJ 190 
AIR 1917 Cal 716: 20 Cal WN 1099 
, 8, 9 
20 Cal LJ 107 9 


y 
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. AIR 1915 Cal 103 : 


Saktinath Mukherjee & Pradipta Roy’ 


(in C. O. No. 2141/81) and $S. P. Roy 
Chowdhury & Debatosh Khan (in C. R. 
No, 326/80) for Petitioners: Falguni Sar- 
kar (in C. O. No, 2141/81) and Naresh 
Chandra Ganguli & Chittapriya Roy 
Chowdhury (in C. R. No, 326/80), for 
Opposite Parties, 


ANIL K. SEN, J.:— These two revi- 
sional applications arise out of aS many 
pre-emption proceedings, Since both 
of them involve a common question as 
to whether an application for pre-emp- 
tion filed on the basis of an inchoate right 
should be dismissed on the ground of 
non-maintainability notwithstanding the 
fact that such a right matured as an 
effective right pending the proceeding, 
we have heard them together. “There 
is no dispute about the material 
and they may be set out shortly. 


2. In C. O. 2141 of 1981, the peti- 
tioners claiming themselves to be co- 
sharers, filed an application for pre- 
emption under S, 8 of the West Bengal 
Land Reforms Act, against the oppo- 
site party -in respect of a sale jn his 
favour of 48 acres of land appertaining 
to Plot No, 646 Khatian 682 of Mouza 
Badanganj, P. S. Goghat, District 24 


Parganas, The sale deed was executed, 


on Jume 14, 1974 and the same was pre- 
‘sented for registration on June 15, 1974. 


Krishna Chandra v. Hari Sadan Sahana 


- appeal, the 


. tion was made complete pending 


facts 


A.LR. 


‘The registration was .made complete 
under Section 61 of the Registration Act 
on April 12, 1975, but in the meantime 
on August 26, 1974, the application for 
pre-emption was filed.. Though the ap- 
plication came up for hearing long after 
the date of completion of- registration, 
the learned Munsif by his order dated 
May 31, 1979, dismissed the application 
solely on the ground that the applica- 
tion as filed was premature. On an 
learned Subordinate Judge 
affirmed the said order of the learned 
Munsif. According to the learned Sub- 
ordinate Judge, the fact that registra- 
the 
proceedings, is inconsequential] because 
he thought on the authority of the deci- 
Sion of this court jn the case of Kali- 
pada Ghosh v. Dulal Chandra Ghosh, 
(1978) 82 Cal WN 950 the right to pre- 
empt must exist both on the date of the 
application and on the date of the order. 
Feeling aggrieved, the pre-emptors have 
preferred the present revisional applica- 


- tion, 


‘3. In C. R,. 326 of 1980, the ` peti- 
tioner purchased a portion of R.S. Plot 
No. 1523 Khatian 169 Mouza Kutubpur 
Fulbari, P. S. Englishbazar Malda on 
April 30. 1976, and on that date the 
sale deed was presented for registra- 
tion. Such registration, however, was 
not made complete until 1981 and in 
the meantime on Apri] 25, 1977, the 
opposite party filed the application for 
pre-emption under Section 24 of the 
West Benga] Non-Agricultural Tenancy 
Act, Such application was allowed on 
contest by the learned Subordinate 
Judge by an order dated May 8, 1978, 
and an appeal by the pre-emptee peti- 
tioner failed and was dismissed on 
August 9, 1979. ` Feeling aggrieved the 
pre-emptee has obtained the above Rule 
on a revisional] application raising a 
point that since registration was not 
complete when the application was filed 
or, the orders were passed by the courts 


below, the application should have 
been dismissed. In this rule another 
point on merits had also been 


raised which would be referred to here- 
inafter jn our judgment, 


4. In view of the facts set out here- 
inbefore. it is undisputed that on the 
date the respective two applications for 
pre-emption were filed, the registration 
of the respective’ sale deeds had not 
been completed.in terms of Section 61 


t 
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Of the Registration Act. It is also not 
in dispute that a right of pre-emption 
either under Section 8 of the West Ben- 
fal Land Reforms Act or under Sec- 
tion 24 of the West Bengal Non-Agri- 
cultural Tenancy Act accrues when 
the land is transferred and that such 
transfer can be made only by a regis- 
tered document. Such being the posi- 
tion it is now well settled that such 
right of pre-emption does not become 
mature until the registration. is made 
complete on fulfilment of all the for- 
malities under Section 61 of the Regis- 
tration Act, Reference may be made to 
the decisions of the Supreme Court in 
the cases of Ram Saran v. Domini Kuer, 
AIR 1961 SC 1747 and Hiralal] Aggarwal 
v. Rampadarath Singh, AIR 1969 SC 244 
and the decision of this court in the 
case of Malay Kumar v. Rabindra Nath, 
(1977) 1 Cal LJ 92. It must, therefore, 
be held that in both the cases now 
under consideration, the pre-emptors 
had no accrued right to claim pre-emp- 


tion on the day they filed their respec- | 


tive applications for pre-emption. But 
registration being made complete pend- 
ing the proceeding the further question 
that now arises for our consideration is, 
what is the effect thereof. While ac- 
cording to Mr. S. Roychowdhury appear- 
ing for the pre-emptee-petitioner in the 
second case, notwithstanding such com- 
pletion, the application should be dis- 
missed as it was initiated without any 
right or locus standi by the pre-emptor, 
according to Mr. Sakti Nath Mukherjee 
appearing for the pre-emptor petitioner 
in the first case there is no justification 
for dismissing the application on such 2 
ground when the right itself gets matur- 
ed pending the application and that 
right is sought to be enforced by the 
application. The controversy raised 
undoubtedly deserves serious considera- 
tion, 


5. Though under either of the two 
statutes conferring right of pre-emption 
now under consideration. the right of 
pre-emption arises only on an effective 
transfer, yet there is no express statu- 
tory bar on the tribunal entertaining 
an application for enforcement of such 
a right except upon effective comple- 
tion of such transfer, If as in the pre- 
sent cases, an application for pre-emp- 
tion had been filed at a time when the 
registration had not been made com- 
plete, the application must be held tobe 


.agreement for sale, 
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based upon an inchoate right liable to be 
dismissed as such if it is not matured 
by the time it is to be disposed, But 
there is no reason to hoid that such 
presentalion attaches such an indelible 
infirmity to the application that not- 
withstanding the subsequent maturity 
of the right, the same must be thrown 
out. If by throwing out such an ap- 
plication, the court enforces the pre- 
emptor to file a fresh one, what really 
is the difference in substance between 
such a step and the step of treating the 
application as an effective one only 
from the date of maturity of the right. 


fí. Strong reliance is placed by Mr. 
Roychowdhury on the decision of the 
Supreme Court in the case of Radha- 
kishan v. Shridhar, AIR 1960 SC 1368 in 
support of his contention that the court 
should not take cognizance of sub- 
sequent maturity of the right, if the 
application itself was filed and the pro- 
ceeding initiated at a time the applicant 
had no right. Tt is said that the Sup- 
reme Court overruled a similar prayer 
made in the above case on behalf of the 
pre-emptor on the ground that the 
right of pre-emption being a weak right 
and not being jocked upon with favour 
by courts, the court will not go out 
of its way to help the pre-emptor, In 
the case before the Supreme Court, the 
facts were somewhat different. There 
pre-emption was applied for when the 
parties had merely entereq into an 
Though several 
months thereafter pending the proceed- 
ing, the sale was executed and register- 
ed. Supreme Court refused to take 
cognizance of such sale because on the 
application such Sale was not being pre- 
empted and further because in the 
meanwhile there being conversion of the 
land from agricultura] to non-agricul- 
tural site, that would stand jn the way 
of claiming any right of pre-emption. 
Though incidentally it was also observ- 
ed that since the right of pre-emption 
is not favoured by court, it would not 
go out of its way to help ‘the plaintiff 
that must be read in the particular con- 
text of facts, 


7. Mr. Mukherjee on the other hand 
relied on the Supreme Court decision in 
the case of Hiralal] Aggarwal] v, Ram 
padarath, AIR 1969 SC 244 where the 
application for pre-emption though filed 
On a day when the registration was yet 
to be made complete, the interim order 
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under Section 16 (3) of the Bihar Land 
Reforms (Fixation of Ceiling Area & 
Acquisition of Surplus Land) Act, was 
passed after completion of registration 
and such an order was unheld by the 
Supreme Court, According to Mr, Roy- 
chowdhury this decision cannot support 
Mr, Mukherjee because, in this case the 
Supreme Court on review of facts 
found that the application itself was not 
actually entertained by the Collector 
before completion of the registration 
though it was formally presented in 
Collector’s office on a prior date. But 
it has been rightly pointed out by Mr. 
Mukherjee that such a finding had to 
be reecorded because under the Rules, 
the Collector could not entertain the 
application unless a copy of the ‘regis- 
tered sale deed was annexed thereto. 


8. To us it appears that the point 
now raised before us has not been co- 
vered by either of the decisions of the 
Supreme Court relied on by either of 
the parties and should be decided on 
its own merits. Before we proceed to 
do so, we should, however, consider the 
reason assigned by the learned Subor- 
dinate Judge in his order under: chal- 
lenge in C. O. 2141 of 1981, He relied 
on the decision of this court in the 
case of Kalipada Ghosh v. Dulal Chandra 
Ghosh ( (1978) 82 Cal WN 950) (supra) 
where a learned single Judge had held 
that a person claiming pre-emption in 


- order to succeed must have the right 


of pre-emption not only at the time of 
sale of the Jand by the owner. but also 
atthe time of institution ofthe suit for 
pre-emption and also at the time of pass- 
ing the decree. In that case the learned 
Judge was merely following the princi- 
ple made clear by Sanderson’ C. J: and 
Mookerjee, J. in the case of Nuri Mian 
v. Ambica Singh (1916) 20 Cal WN 1099: 
(AIR 1917. Cal 716). But the real import 
to these decisions isthat the pre-emptor 
must maintain his qualification entitling 
him to pre-empt from. the date of the sale 
up to the date of decree or order for 
pre-emption (vide) Bhagwan Dass v. 
Chet Ram, AIR 1971 SC 369). But these 
decisions gre no authority for the pro- 
position that where the ` pre-emptor 
maintains such a qualification through- 
out. but by mistake or otherwise pre- 
sents his application or plaint On a pre- 
mature date, such an application or 
plaint cannot be'dealt with: as one pre- 
senteg after the date of maturity. By 
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doing so the court isnot really dispens- 
ing with fulfilment of any requirements 
So laid down as erroneously thought 
ofby the learned Subordinate Judge. 


98. The point raised, in our view, 
must be decided in the light of princi- 
ples underlying Order 7, Rule 7 of the, 
Civil P. C. In the case of Raicharan. v. 
Biswanath, (1914) 20 Cal LJ 107 : (AIR 
1915 Caj 103) it’ was laid down by Sir 
Asutosh Mukherji that though the gene- 
ral rule is that a suit must be tried 
in all its stages on the cause of action 
as it existed at the date of its com- 
mencement, there is an exception to 
that Rule. A court may take notice of 
events which have happened since the 
institution and afford relief to- parties - 
on the basis of altered conditions when 
it is shown that the original relief 
claimed has by reason of subsequent 
change of: circumstances become inap- 
propriate or that it is necessary to base 
the decision of the court on the altered 


circumstances in order to shorten the 


litigation or to do complete justice be- 
tween the parties. This view finds sup- 
port from the decision of the Federal 
Court in the case of Lachmeshwar P. 
Sukul v. -Keshwarlal Chowdhury, AIR 
1941 FC 5, ‘and -the decision of. tha 
Supreme Court in the. case of Surindra 
Kumar vy, Gianchand, AIR 1957 SC 875. 
Mr. Mukherjee drew our attention to 
a number of decisions of different High, 
Courts to show how relief had been 
given to . the ` plaintiff even in. cases 
where his right to the relief -had not 
been matured on date of the institution 
of the suit but it so matured during 
the pendency of the suit. These deci- 
sions are obviously based on the above 
principle. It being a rule of procedure 
to be followed by the court, we find no 
reason- why it Should not be equally 
applicable to proceedings for pre-emp- 
tion, Though it was contended by Mr. 
Roychowdhury that -such a principle 
should not be extended. to help a, pre- 
emptor: since his is a weak right not 


-favoured by courts, we -are unable to 


accept such a suggestion. However, 
weak the right may be, it is a right 
conferred by the statute and is not 


meant to be frustrated on unsubstantial 
technicalities. In cases like the present 
one, if the claim of the pre-emptor is 
not otherwise barred on the date of its 
maturity pending the proceeding, . by 
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throwing out the application merely on 
the ground that such a right was not 
matured on the date of commencement 
of the proceeding, the court would only 
encourage a fresh proceeding and 
lengthen the litigation, No other useful 
purpose would be served thereby. This 
precisely should be avoided as pointed 
out by Sir Asutosh Mookerji in the 
case of Raicharan v, Biswanath (AIR 
1915 Cal 103) (supra). In the case of 
Nuri Mian, (AIR 1917 Cal 716) (supra) 
this court took into consideration sub- 
sequent events in a pre-emption case 
though against the pre~emptor, The 
same procedure was adopted by the 
Privy Council in the case of Hans Nath 
v. Ragho Prosad AIR 1932 PC 57 where 
the Privy Council] approved the view 
that the validity of the claim of pre- 
emption must be judged on facts exist- 
ing on the date when a decree has to 
be passed.. Again in the case of Sid- 
dheswara Prasad v. Gendu Mia, (1935) 
61 Cal LJ 27 an application for pre-emp- 
tion under Section 26-F of the Bengal 
Tenancy Act was filed without the 
necessary deposit which was to be made 
under sub-section (2), at the time of 
making the application. Such deposit, 
however, being made on a subsequent 
day but within the period of limitation 
for making the application for pre-emp- 
tion, a question was raised, whether the 
application should be dismisseq for the 
deposit not being made simultaneously 
with the filing of the application: D.N. 
Mitter, J., held that it should not be 
so dismissed but the application should 
be treated to be one made on the date 
of deposit, This view was approved by 
R. C. Mitter, J., in the case of Sachin- 
dra v. Trailakyanath, (1936) 40 Cal WN 
1023: (AIR 1936 Cal 576). We think the 
Same principle should be followed in 
cases like the one now under considera- 
tion and though the application for pre- 
emption was premature on the date 
when it was made, it must be treated 
as one, made on the date when the ap- 
plicant’s right did mature. For these 
reasons we must decide. the point rais- 
ed in favour of the pre-emptor by up- 
holding the contention of Mr. Mukher- 
jee and overruling that of Mr. Roy- 
chowdhury. 





10. In the result, the revisional ap- 
plication in C, O. 2141 of 1981 succeeds 
and is allowed. The orders passed by 
the two courts below are set aside: The 
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application for pre-emption which had 
not been dealt with on its merits by 
either of the two courts below, is re- 
manded to the trial court for rehearing 
treating it to be one filed on April 12, 
1975. 


11. So far as C. R. 326 of 1980 is 
concerned, though the point of main- 
tainability raised by Mr. Roychowdhury 
must fail, yet it is necessary to consider 
another point raised by the pre-emptee 
on merits, Evidence adduced by the 
parties indicates that a number of per- 
sons instituted O. C. Suit No. 181 of 
1975 claiming tenancy right in respect 
of the disputed Plot No. 1523 Khatian 
169 which was purchased as between 
the pre-emptor and the .pre-emptee. 
The pre-emptor was party defendant 
No. 1 in that suit and it was the pre- 
emptee who by paying a sum of Ru- 
pees 3,000/- had that suit settleq with 
plaintiffs who on accepting the said sum 
relinquished vacant possession to the 
pre-emptor and the pre-emptee jin re- 
spect of portion purchased by them re- 
spectively. In that view, it was con- 
tended on behalf of the pre-emptee that, 
it must be held that the pre-emptor had 
waived his right of pre-emption and in 
any event in claiming pre-emption, the 
pre-emptor must pay the said sum of 
Rs, 3,000/- along with consideration for 
the sale. Such a contention was over- 
ruled by the two courts below, It wis 
held that since the pre-emptor was not 
a signatory to the petition of compro- 
mise on the basis of which the suit was 
settled, it cannot be held that the pre- 
emptor had in any way waived his right 
of pre-emption, It was further held that 
in law the . pre-emptee cannot claim 
payment of any amount, spent for either 
improving the property or rendering 
free the title by purchase from the pre- 
emptee, In our view. however, the courts 
below failed to take note of the fact 
that though the pre-emptor was not a 
party to the petition of compromise, he 
was a party to the suit, being the first 
defendant therein, Though not joining 
the others in filing the petition of com- 
promise he was taking the full bene- 
fit of it when it is found that he ac- 
knowledged in writing delivery of vacant 
possession of the portion sold to him as 
a result of such compromise, He was 
standing by when the purchaser of the 
other portion acting on his purchase 
was entering into a settlement with the 
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plaintiffs and purchasing of: all claims 
put forward by them to the entire ‘plot 
for rendering the title free and secure 
vacant possession thereof by paying the 
sum of Rupees 3,000/-. The suit 
having been compromised he took 
delivery of possession of the portion 
purchased by him on May 4, 1970, and 
thus obtained the benefit of the settle- 
ment and one year thereafter instituted 
the proceeding for pre-emption, not 
asserting his right all the time which 
passed in between, Such a conduct of 
the pre-emptor surely warrants a re- 
asonable inference of relinquishment of 
his right of pre-emption, The fact that 
he was not a signatory to the petition 
of compromise is wholly inconsequen- 
tial, In our view, this defence of the 
pre-emptee should succeed and it was 
wrongly overruled by the courts below. 
On this ground, therefore, the revisional 
application succeeds and the Rule is 
made absolute, The order for Pre mye 
tion passed by the courts being set 
aside, the application for pre-emption 
stands dismissed, Parties do bear their 

costs throughout, 
12. Leave under Article 
prayed for and is refused. 
B. C. CHAKRABARTI, J. :— I agree. 
Revision allowed. 


133 (1) is 
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State Trading Corporation India Ltd., 
Petitioner v, Indian Molasses Company 
Private Lid, Respondent. 


Matter No, 2337 of 1980, D/- 23-7- 
1981. 
Arbitration Act (10 of 1948), Sec- 


tions 5, 30 (a) — Leave to revoke arbi- 
trator’s authority — Representation by 
party before arbitrator through em- 
ployee being law officer — Refusal by 
arbitrator — Amounts to iegal mis- 
conduct, (Constitution of India, Art, 226). 
‘Where the Arbitrators refused one of 
the parties before them to be represent- 
ed- by the employee who happen- 
ed to be the law Officer of the party, 
the Arbitrators must be held to -be 
guilty of legal „misconduct, In such a 
case, question of acquiescence 
waiver on the part of the party apply- 
ing cannot extend the jurisdiction of 


HY/T¥/D758/81/JIS 


S. T. C. India Ltd, v. Indian-Molasses Co, Pvt, Ltd, 


and. 


A.L R. 


the Arbitrators relating toa substan- 
tive legal right. It can only relate to. 
irregularity in procedure, AIR 1977 SC’ 
36, AIR 1966 SC 1036, Foll, (Para 8) 
It is a well settled principle that the 
Arbitrators are not beyond the law but 
they are not bound by the technicali- 
ties of. procedure as in a court of law 
but they are bound to follow the well 
settled principles of law. 
(Para 8). 
Caseg Referred: Chronological Paras 
AIR 1977 SC 36:1976 Lab IC 1770 5 
AIR 1966 SC 1036 ; 
ILR (1910) 34 Bom 1 
(1879) 5 QBD 26:49 LJ QB 218: 28 Wa 
255, Robinson v. Davies 6 
(1862) 32 LJ QBD 55:11 WR 75, Hart 
v. Duke 6 
A. C. Bhabra with Tarun Bose, 
Petitioner; Sankar 
Tapas Banerjee 
for Respondent, 


ORDER :— This is an application 
under Sections 5, 11, 12 and 15 of the 
Arbitration Act, 1940, inter alia for 


for 
Ghosh with Dr. 
and Sudipta Sarkar, 


revoking the authority of the Arbitra-. . 


tor being Tribunal of Arbitration, Ben- 
gal Chamber of Commerce and Indus- 
try, in respect of Case No, 143 of 1977 
pending before the same and for re- 
moval of the Arbitrator and appoint- 
ment of a sole Arbitrator and con- 
sequential reliefs, 


2. The facts of the case which are 
not disputed are that by a contract in . 
writing dated 29th of January, 1969, 
entered’ into between the parties, the 
respondent agreed to store imported 
non-edible tallow in Steel Storage Tank 
situated’ at Ram Nagar on the terms 
and conditions contained in the said 
contract, Under the: said contract the 
respondent was appointed as the clear-- 
ing storage, handling ‘and forwarding 
agent in respect of- the said- tallow 
which was to be imported by the peti- 
tioner and stored in the said tank of 
the respondent on the terms and condi- 
tions of the said contract. The said 
storage tank was ready in or about. 
June, 1969, ‘and between June, 1969 and 
September, 1977, the petitioner issued 
diverse instructions and/or orders to the 
respondent authorising them to receive 
store and handle tallow from the ves- 
sels carrying tallow. The respondent 
did receive a total quantity of about 
58,550,554 M. Ts. of tallow in the said 
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storage tank from incoming vessles, The 


-petitioner also from time to time -be- 


tween June, 1969 to October, 1975, 
issued delivery orders and/or challans 


-in the name of its nominee or nominees 


` 


.and was agreed between the 


“was found 


and/or allottee or allottees for diverse 
quantities of tallow mentioned in the 
said delivery orders and/or  challans, 
The respondent between June, 1969 to 
October, 1975, duly supplied -a 
tota] quantity of 58,045.673 M.Ts, of 
tallow to the nominee or nominees and/ 
or allottee or allottees of the peti- 
tioner to whom delivery challans and/ 
or orders have been issued by the peti- 
tioner from time to time as aforesaid. 
The said contract was originally for a 
period of ten months with an option 
to the petitioner to continue the con- 
tract for a further period of twelve 
months, The said contract. also provid- 
ed for further extension. beyond the 
aforesaid period to be. mutually decided 
parties. 
After various extensions the said con- 
tract stood determined and/or termi- 
nated and/or discharged on or from 
September, 1975, and thereafter, the 
said storage tank was emptieq and 
drained and a quantity of 504.881 M.Ts. 
short and/or unaccounted 
for, Under the said contract which 
made the respondent liable to render 
true and faithful account to the peti- 
tioner in .respect of the said tallow and 
as such, become liable for the 
shortage, In spite of the demand of the 
petitioner the respondent failed and 
neglected to pay the value of -the said 
short quantity of tallow handled by 
them and the loss of the petitioner was 


assessed at 25,72,873.50 p. for which the ' 


petitioner made a demand on the re- 
spondent together with interest at the 
rate of Rs, 18 per cent per annum from 
October, 1975, being the date of term- 
ination of the said contract until pay- 
ment, The respondent made a counter- 
claim of about .Rs. 6.25,674.83 p. alleg- 
ed to be payable by the petitioner to 
the respondent, Consequently, a dispute 
and difference arose and the same’ was 
referred to for adjudication under the 
arbitration clause contained in the said 
contract by the respondent before the 
Tribunal] of Arbitration, Bengal Cham- 
ber of Commerce and Industry. The 
sa'd Tribunal registered the casé ‘being 


C= No, 143 of 1977 and the pleadings 


were filed before the Tribunal of Arbi- 


i 
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tration, Bengal Chamber of Commerce 
and Industry. 


3. It is now alleged by the petitioner 
that the question of law as stated in 
paragraph 15 and various sub-para- 
graphs thereunder has arisen inter alia 
whether the petitioners claim is barred 
by limitation, whether the Arbitration 
Rules of the Bengal Chamber of Com- 
merce and Industry are appropriate for 
the adjudication of the disputes arising 
in the instant case, whether the re- 
spondent is accountable to the peti- 
tioner as principa] and agent, whether 
the law of paramount applies in this 
case, if not, what is the liability of the 
respondent as a bailee, whether the 
Tribuna] is competent ‘tc: determine the 
complicated questions of law arising be- 
tween the parties, whether the admit- 
ted shortage of 504.881 MLTs, of. tallow 
is arbitrable, whether the respondent 
is entitled to set off and/or counter- 
claim any amount against the claim of 
the petitioner. 


4. On the 4th of July, 1980, the 
petitioner applied before the said 
Tribunal of Arbitration, Bengal Cham- 
ber of Commerce and Industry under 
Rule XXIII of the Rules of Tribunal of 
Arbitration, Bengal Chamber of Com- 
merce and Industry, for reference of 


. the questions stated hereinbefore to the 


Hon’bie High Court as a special case 
for its opinion. By a letter dated 7th 
of October, 1980, the: petitioner was in- 
formed by the said Tribunal of Arbi- 
tration that they have decided in the 
instant -case that it was not necessary 
to state as a special case and for the 
opinion of the Hon’ble High Court. 
Thereafter, the petitioner in view of 
the said complicated questions which 
the Tribunal of Arbitration has taken 
upon itself ‘to decide sought the permis- 
sion of the Tribunal of Arbitration to 
be represented by a lawyer which was 
denied. Even a full time employee of 
the petitioner being the Lega] Adviser 
was not permitted: to represent the peti- 
tioner in the reference, In the premises 
on the grounds as set out in paragraph 
20 and various sub-paragraphs there- 
under the petitioner is asking for the 
relief as prayed for in this application 
and the present application was filed.on 
the 12th of November, 1980, and on 
that date dn ad interim injunction was 
issued in terms of prayers (d) and (e) 
inter alia restraining the respondent 
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from taking any step'in the said refer- 
ence and also all proceedings before the 


Tribunal of Arbitration, Benga] Cham- 


ber of Commerce and Industry, After 
filing affidavits directions for which was 
given on the 14th of November, 1980, 
the matter was heard at length, ` 


5. Mr. A. C. Bhabra, appearing with 
Mr. Tarun Bose, for the petitioner, drew 
my.:attention to Section 5 of the , Arbi- 
tration Act, -1940, which provides for 
leave to, revoke the authority of the 


Arbitrator, He submitted that in this 
particular case the ‘agreement was 
dated 22nd of January, 1969, where- 


from clause (1) and the Payment Clause 
(8) and- Clause (15) being the arbitra- 
tion clauses were referred to and. he sub- 
mitted that on the 30th of August. 1977, 
disputes were referred to the Tribunal 
of Arbitration, Bengal Chamber of 
Commerce and Industry, the arbitrators 
appointed under the arbitration clause 
contained in the said agreement, State- 
ments and counter-statements were ‘filed 
and in October, 1980, the petitioner 
asked the Tribuna] of : Arbitration to 
state a special case before the Court 
as it involves various complicated ques- 
tions of law as stated. above and 
formulated in the -petition but the same 
was refused, Thereafter, the petitioner 
made an application . for appearing 
through the lawyer which .was refused 
_ by the Tribunal of Arbitration and sub- 
sequently, the petitioners’ Law Officer 
was also refused by -the Tribunal of 
Arbitration to appear for the petitioner 
and‘in these circumstances, it must be 
held that the arbitrators are biased or 
at least there is apprehension of bias 
against the petitioner ‘and the refusal 
to allow the Law Officer-of the peti-. 
tioner to appear in the reference 
amounts to misconduct: and, therefore, 
the authority of the Tribunal of Arbi- 
tration, Bengal Chamber of Commerce 
and Industry, should’ be revoked and 
a sole Arbitrator to be appointed to 
adjudicate the disputes between the 
parties, Mr, Bhabra' cited a decision 
of the Supreme Court in Paradip Port 
Trust v. :'Workmen, AIR 1977 SC 38 
where the question of allowing appear- 
ance of a lawyer ina reference of 
dispute under the Industria] Disputes 
Act, Section 36 (2) (4) came up for 
consideration, it was’ held that a Iaw- 
yer simpliciter cannot appear before 
the Industrial Tribunal with the con- 
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Sent of the opposite party and with the 
leave of the Tribunal merely by virtue 
of a power of attorney executed by the 
party, It was further held that a Law- 
yer can appear before the Tribunal in 
the capacity ofa office-bearer of a 
Registered Trade Union or an Officer ofi 
Associations, of employers and no cons 
sent Of the other side and the leave of 
the Tribunal 
The said observation is at paragraph 28 
at p.45 of AIR 1977 SC. Mr. Bhabra 
also referred to paragraphs 16 and 19 
of the said AIR 1977 SC at pages 42 
and ‘43 where it has been held that an 
Officer having legal qualification and a 
legat practitioner- cannot be debarred 
from appearing before the Tribuna} and 
No consent of the other party or leave 
of the Tribunal is necessary and he is 
a mere representative of the party ap- 
pearing before the Tribunal in. the re 
ference, Mr, Bhabra rightly submitted 
relying on the said decision that al- 
though the same is under the Indus- 
trial Disputes Act, but the same prin- 
ciple isalso applicable toa reference to 
the Tribunal of Arbitration under the 
Arbitration.” Act, 1940, Therefore, Mr. 
Bhabra = submitted. that refusal to al- 
low ‘an employee lawyer of the peti- 
tioner to represent the petitioner in the 
reference is q legal misconduct and in 
this particular case various difficult 
questions of Jaw are involved and, 
therefore, it is required to be represent- 
ed by the Law Officer of the petitioner 
and refusal of such reference amounts 
to a misconduct and entitles the peti- 
tioner- to the relief asked for by revok- 
ing the authority of the arbitrator and 
appointment of a sole Arbitrator under 
Sections 11 and 12 of the Arbitration 
Act, 1940. Mr, Bhabra referred to the 
facts of this case in detail which I have 
already set out before from which it 
appears ‘that there is an apprehension 
of- bias against the. petitioner of the 
Tribunal of Arbitration and as such,.the 
Arbitrator should be removed apart 
from the legal misconduct in refusing 
the legal officer of the petitioner..to ap- 
pear in the reference, . Mr, SBhabra, 
therefore, submitted that an. order 
should be made as prayed for. 

Sankar. Ghosh, appearing 
and Mr. 


6. Mr. 
with Dr. Tapas Banerjee | 
Sudipta Sarkar, for the respondent; 
firstly submitted that the petition i 
mala fide and in any event, the peti 


will then be necessary. 


| 


1981 


tioner is not entitled to any relief in 
this application as there is waiver and 


acquiescence, He submitted that after 
the refusal was made by the Tribunal 
of Arbitration to allow the petitioner 


to be represented by a Lawyer there 
‘wag no protest, that is, after the letter 
of 24th of January, 1979, by which the 
Tribuna] of Arbitration refused appear- 
ance through the Lawyer. Mr. Ghosh 
submitted that the letter dated 15th of 
May, 1979, is a positive evidence of the 
petitioner as to the decision of the Tri- 
bunal of Abritration and it must be 
held that they have waived the same 
and acted upon the decision of the Tri- 
bunal of Arbitration without protest. 
He further submitted that delay in 
making this application is a factor to 
be taken into consideration and, there- 
fore, no relief should be allowed, Mr. 
Ghosh also submitted that there is no 
prejudice caused to the petitioner by 
refusal on the part of the Tribunal of 
Arbitration to be represented by a 
Lawyer as that would enhance the costs 
and expenses and in fact, parties have 
incurred costs and expenses after the 
refusal. In short, Mr. Ghosh submitted 
referring to paragraph 25 of the affi- 
davit-in-opposition filed on behalf of 
the Respondent affirmed by one Asfar 
Hossein Roohani on the 28th of Nov- 
ember, 1980. He submitted also after 
referring to paragraphs 18 and 19 that 
after extensive arguments by both the 
sides the Arbitrators wanted the peti- 
tioner to file the survey report and 
stock verification during the relevant 
time and thereafter, the petitioner with 
a view to frustrate the arbitration pro- 
ceeding and object of harassing the Re- 
spondent has made this application three 
years after the reference was made- by 
the Respondent making its claim before 
the Tribunal of Arbitration in 1977. Mr. 
Ghosh submitted that there are about 
8 letters after the refusal by the Tri- 
bunal of Arbitration to be represented 
by a Lawyer no protest was made and 
it is only after the survey report was 
asked for after protracted hearing, the 
present application has been made, Mr. 
Ghosh referred to the principles of leave 
to revoke the authority of the Arbitra- 
tor when to be granted by Court as 
formulated in Russel’s on the Law of 
Arbitration, 19th Edition pages 160-162 
and then he also referred to Rules of 
the Bengal Chamber of Commerce & 
Andusty being Rule 14 under which the 
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parties agreed to be bound by the said 
Rules and he also referred to the rel- 
evant Rule 14 (xvi) and submitted that 
the Tribunal of Arbitration has the 
right to reject the application of the 
petitioner represented by the Legal Offi- 
cer even he may be there as a Law 
Officer, Mr. Ghosh referred to the old 
Bombay Division Bench decision in 
Atlas Insurance Company Limited v. 
Ahmedbhoy Habibbhoy, ILR (1910) 34 
Bom 1 where it has been held that re- 
ference to arbitration is construed as 
depriving a party himself of the right 
of common law to have the dispute to 
which the submission relates decided by 
a Court of Law, Therefore, in this case 
the petitioner must be deemed to have 
waived the right to dispute the jurisdic- 
tion of the Tribunal of Arbitration who 
are governed by the rules which bind 
the parties including the petitioner. 
Mr. Ghosh also referred to a English 
decision in Robinson v. Davies, (1879) 5 
QBD 26 and also the decision in Hart v. 
Duke, (1862) 32 LJ QBD 55 where the 
question of misconduct in a particular 
case is to be decided and in the facts 
of those cases those were not miscon- 
duct. Therefore, it must be held that 
there is no ground of substance in the 
application of the petitioner and jt must 
be dismissed, 


7. The main questions whether in the 
facts and circumstances of this case 
the Court should revoke the authority 
of the Arbitrator and secondly, whether 
the Arbitrators by refusing representa- 
tion in the reference through a Law 
Officer of the petitioner amounts to 
legal misconduct in the facts and cir- 
cumstances of this case. 


8. From the facts which cannot be 
disputed as it is appearing from the re- 
cords that it is true that the petitioner 
initially asked for representation by a 
Lawyer which was refused -and subse- 
quently represented that they want to 
be represented by their employee being 
the Law Officer of the Respondent in 
the reference which was also refused. 
Therefore, the Arbitrators must be held 
to be guilty of misconduct in view of 
the principles laid down in the Supreme 
Court decision referred to by Mr. Bhabra 
although the same is a caSe under the 
Industrial Disputes Act, where there is 
a specific section being Section 36, But, 
in my view, the principle applicable in 
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that case and the facts therein are al- 
most identical to the present one and 
applies with full force as that jig based 
on the fundamental principles of Arbi- 
tration being fair play,. impartiality and 
proceeding according to law. It is a 
well settled principle that the Arbitra- 
ors are not beyond the law but they 
are not bound by the technicalities of 
procedure as in a Court of law but.they 
are bound to follow the well settled 
principles of law. Here, in this. case 
admittedly the Arbitrators have refused 
representation to the petitioner through 
their employee being the Law Officer of 
`jthe petitioner, Therefore, it must be 
held that. the Arbitrators are guilty of 
legal misconduct. A question was rais- 
ed that whether in the facts and circum- 
stances of this case there is acquiescence 
and waiver on the part of the petitioner, 
acquiescence and 
irregularity 
in the procedure but cannot extend the 
jurisdiction of the Arbitrator. relating 
to a substantive legal right which is in- 


















tion by an employee who happens to 
be a Law Officer of the petitioner in the 
reference being refused for which the 
Arbitrators have no jurisdiction. There- 
fore, 
question of acquiescence and waiver to 
the legal misconduct of the Arbitrators. 
The principle on which the Court can 
revoke the authority of the Arbitrator 
is laid down in Russels’ on the Law. 
of Arbitration, 19th. Edition, to which 
Mr. Sankar Ghosh, appearing for the 


Respondent, has referred being Pages 


160-185. The said‘ principle has - been 
approved by the Supreme Court in the 
decision of Amar Chand Lalit Kumar v. 
Sree Ambica Jute Mills Limited, AIR 
1966 SC 1036 paragraph 13 at p. 1042. 
Therefore, I am satisfied in the facts 
of this case that it must be held that 


the Arbitrators are guilty of misconduct — 


and their authority should be revoked 
and they should be removed and a sole 
Arbitrator should be appointed as asked 


for by the petitioner exercising power | 


under Section 12 (2) (a) of the Arbitra- 
tion Act, 1940. 


9. In the result, 
order in terms of prayer {a) revoking 
the leave of the Arbitrators, Tribunal 
of Arbitration, Bengal Chamber of Com- 
merce: & Industry, in the Award Case 
‘No, 143 of 1977 pending before them 


there will be an 
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volved in this case, that is, representa- 


in my view, there cannot be any: 


A.L R. 


(Indian Molasses Company Private Ltd. 
V. The State Trading Corporation India 
Limited) and Mr. S, C. Sinha, Advocate 
is appointed sole Arbitrator in place 
and stead of the said Tribunal of Arbi- , 
tration, Bengal Chamber of Commerce & 
Industry, in respect of disputes and’ 
differences referred, 


,10. The Arbitrators which are remov-' 
ed by this order to hand over all papers 
and documents to the sole Arbitrator 
appointed by this order forthwith, 


1i. The Tribunal] of Arbitration, Ben- 
gal Chamber of Commerce & Industry, 
the outgoing Arbitrators, Mr. S. C. 
Sinha, the incoming Arbitrator, and all 
parties to act on a signed copy of the; 
minute, 


12. Costs of this application would 
be costs in the arbitration proceedings. 


Order accordingly. 
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Abhimanya Biswas, Appellant v. Ab- 
dul Sk. and others, Respondents, 
°S. A. No. 967 of 1971, D/- 10-8-1981. 


(A) Evidence Act (1 of 1872), Sec- 
tion 32 — Evidence of statement of de- 
ceased — aipuei, 


Evidence of the statement of the de- 
ceased is not admissible to establish the 
truth of the facts stated as it is hit by 
hearsay rule and does not come within 
any of the executions mentioned in Sec- 
tion 32. But. such evidence is admissi- 
ble to establish the fact that such state- 
ment was made. (Para 4) 


(B) Specific Relief Act (47 of 1963), 


‘Section 31 — Execution of Kobala in 


favour of A and B — Suit for setting 
aside of Kobala by executant ‘S’ on ac- 
count of fraud — Executant very old 
and illiterate villager — Cordial rela- 
tionship between A and executant — ‘S’ 
informing his heirs before death, about 
execution of document due to misrepre- 
sentation on part of ‘A’ — B abandoning 
his share in meeting called by heirs—‘A’ 
failing to prove that anture ang contents ' 
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of Kobala were explained to ‘S’—Held, 
Kobala was liable to be set aside, (Con- 
tract Act (1872), Ss. 16, 17). 


‘Ss’ filed a suit for setting aside a Ko- 


bala executed by him in favour of ‘A’ 
and 'B’ on account of fraud practised 
on him. He was a very old and illite- 
rate villager and there was cordial rela- 
tionship between’ him and A. Further, 
S made a statement before his death to 
his heirs that A got the disputed Kobala 
executed by him without payment of 
any consideration money after request- 
ing him to execute a deed of partition. 
The heirs on learning about the true 
facts about execution called a meeting 
of the villagers after which B through 
his guardian mother executed a nadabi 
in favour of the executant. The suit 
was brought at the earliest opportunity 
to avoid the disputed Kobala i.e. with- 
in a month of its execution; Further, A 
failed to prove that the nature and con- 
tents of the disputed kobala were ex- 
plained to the executant before execu- 
tion or that consideration money was 
paid to him. 


Held, the disputed Kobala would. be 


vitiated by fraud practised on the ex- 
ecutant. (Paras 8, 10) 


Caseg Referred: Chronological Paras 


~(1956) 1 WLR 965 (PC), Subramaniam v. 

Public Prosecuttor 4 
AIR 1934 Cal 762 9 
AIR 1921 Cal 197 : 25 Cal WN 89 7 


Shyama Prosanna Roy Choudhury, for 
Appellant; Nirendra Krishna Mitra, for 
Respondents, ; ; 


JUDGMENT :— This is an appeal 
from the decision of the learned Addi- 
tional Subordinate Judge, Nadia in Title 
No. 231 of 1969 affirming the judgment 
and decree.of the learned Munsif, Ad- 
ditional Court, Krishnagore in Title 
Suit No. 37 of 1969. 


2. The plaintiff Daud Seikh (since 
deceased) brought the suit. for a declara- 
tion of title on avoidance of a kobalg pur- 
ported to have been executed on .29-2- 


1968 in favour of the defendants Nos. t- 


and 2 and permanent injunction. The 
plaintiff's case stated briefly is this. The 
plaintiff and his nephew the pro forma 
defendant No. 4 had 8 annas share each 


in the disputed’ plot Ne: 401 of Mouja: 
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Kanthalia. The defendant No, 1 pur- 
chased the share of the pro forma de- 
fendant No, 4 and by an amicable oral 
partition between the plaintiff and the 
defendant No, 1 the southern half of 
the said plot was allotted to the plain- 
tiff. The plaintiff was an illiterate and 
simple villager aged about 70 and the 
defendant No. 1 set up cordial relation- 
ship with him and used to call him 
father. On 29-2-1968 the defendant 
No, 1 on a representation to the plain- 
tiff that as his kobala of purchase from 
the defendant No. 4 had been lost by 
fire a deed of partition was necessary, 
took the plaintiff to the Sub-Registrar’s 
Office at Karimpur and in collusion with 
the unscrupulous deed writer Subodh 
Sarkar (defendant No. 3) got a kobala 
dated 29-2-1968 in respect of 8 annas 
share in the disputed plot executed by 
the plaintiff in favour of the defendant 
No, 1 and the defendant No. 2 Subhas 
a minor brother of the scribe for a pur- 
ported consideration of Rs, 2,000/-, 
describing the document to the plaintiff 
to be a deed of partition. On 2-3-1968 
the defendant No. 1 threatened to dis- 
possess the plaintiff from the suit land 
giving out that he had purchased the same 
from the plaintiff. The plaintiff there- 
after took a certified copy of the said 
document and came to know of the fraud 
committed on him. The contents of the 
purported kobala were not read over or 
explained to the plaintiff. No considera- 
tion money was paid to him, Thereafter 
at the instance of respectable persons of 
the village the defendant No. 2 executed 
a deed of disclaimer dated 11-3-1968, 
through his guardian mother in favour 
of the plaintiff. The defendant No. 1 
at first agreed to do so but ultimately re- 
fused, . So, the plaintiff brought the suit 
on 29-3-1968. 


3. The defendant No. 1 alone con- 
His defence in the writ- 
te statement is a denial of the mate- 
Tial allegations of the plaintiff relating 
to mis-representation and fraud touching 
the disputed kobala dated 29-2-1968. 
His case is that he was a bargadar of 
the disputed land and the plaintiff asked 
him to purchase the said land. As he 
had no capacity to pay the entire amount 
of the price of Rs. .2.000/- settled, he 
purchased the disputed land jointly with 
the defendant No, 2. The plaintiff ex- 
ecuted the kobala in question after he- 


-ing fully aware of the nature and con- 
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tents of the document and taking the 
consideration money. The plaintiff filed 
a suit in collusion with the defendant 
No. 2 and some joca] people, 


4. Both the courts below have decid- 
ed in favour of the plaintiffs, substituted 
in lace of the original plaintiff Daud 
Sk. who died during the pendency of 
the suit before he could depose at the 
trial. There is evidence of P., W. 1 
Aulad Sk. son of deceased Daud Sk. that 
there was cordial relationship between 
his father and the defendant No. 1 whom 
he used to call ‘son’, that his father did 
not sell.the disputed land to the defen- 
dants Nos. 1 and 2 and did not take 
any consideration money from them. 
His further evidence is. that after the 
execution of the kobala in question the 
defendant No, 1 cut the ail dividing the 
disputed plot that after coming to know 
from ‘his -father about the circumstances 
in which the defendant No. 1 got the 
kobala executed by his father, he call- 
ed the villagers and obtained a certi- 
fied copy of the disputed kobala and 
that the guardian of 'the defendant. No. 2 
executed a nadabi deed in favour of 
Daud Sk. P, W. 1 has challenged the dis- 
puted kobala as void. There is also 
evidence of P, Ws. -1 to 4 to the effect 
that- Daud Sk. told them that the de- 
fendant. No, 1 requested him to execute 
a partition deed but got a sale deed ex- 
ecuted by practising ‘fraud on him, The 
learned Munsif has expressed the view 
that such evidence of the statement of 
a d_ad person ‘is not admissible. But the 
learned Subordinate ‘Judge has differed 
from the trial court on this: point and 
relied on such évidence, The learned 
advocate appearing for the appellant has 
‘assailed the view of the appellate court 
regarding admissibility of the statement 
of the deceased Daud Sk. made to P, Ws. 
1 to 4. In my opinion, the correct posi- 
tion in law is that. evidence of the state- 
ment of the deceased Daud Sk. is not 
admissible to establish the truth of the 
facts stated asitis hit by hearsay- rule 
and does not come within any of the ex- 
ceptions mentioned in Section. 32 of the 
Evidence Act. But such evidence is ad- 
missible to establish, the fact that such 
statement was made to consider the men- 
tal state and the subsequent conduct of 
P. Ws, 1 to 4 to whom it was made. in 
this connection, J may refer to the fol- 
lowing. passage from Phipson’s Manual 


of Law of Evidence, 8th Edition at p. 21. 
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- “Oral or written ‘statements made by 
persons other than the witness who is 
testifying are 
truth of the facts stated. Evidence of 
such statements is said to be - hearsay 
evidence and except in the ease herein- 
after mentioned, hearsay evidence is not 
admissible”, 


However, 


not receivable .to prove - 


“Evidence of a statement made to ao 


witness by a person who is not himself 
called as a witness. may or may not be 
hearsay. It is hearsay and inadmissible 
when the object of the evidence is to 


establish the truth of what is contained’ 


in the statement. It is not hearsay and 
is admissible when it is proposed to 
establish by the evidence, not the truth 


of the statement, but the fact that it was 
made, 


quently relevant in considering the men- 
tal state and .conduct thereafter of the 
witness or of some other person in whose 
presence the statement was made.” Su- 


The fact. that the statement -is’ 
‘made, quite apart from its truth, is fre- - 


m 


bramaniam v, Public Prosecutor, (1956) 1 . 


WLR 965 at p. 970 (P. C.) . From this 
it will appear that in deciding whether 
evidence .is admissible of what someone, 
other than the testifying witness said or 
wrote, the test is the purpose for which 
the evidence. is tendered. So, if both 
the making of a statement by X, and 
the’ truth of its contents are facts in 


_ issue, evidence of what.X said may” be 


tendered in proof of the former fact, 
but the truth of the contents will still 


have to be proved by other evidence.” 


‘5. The- evidence of- P. W. 3 is that 
after Daud Sk. made a statement as to 
how -the disputed kobala came into exis- 
tence, P. W. 3 advised-him to call the 
villagers., According to P.Ws. 1,3 and 4 
there was.a meeting of the villagers 
Over the issue and thereafter the guar- 
dian mother of the minor defendant 
No, 2 executed. a nadabi deed in respect 
of his share of the disputed 
favour of Daud Sk. i 


' 6. The learned advocate for the. ap- 
pellant' has submitted that the observa- 


tion -of the learned Subordinate Judge 
that the defendant No, 1 has admitted 
that he: used to call the plaintiff (Daud 
Sk.) “father” is erroneous as the de- 
fendant No, 1 deposing as P. W.-2 has 
denied in his evidence ‘that he used to 
call Daud Sk. “father”, It i3 further 
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submitted that the inference of cordial 
relationship between Daud Sk. and the 
defendant No, 1 based on such mis- 
reading of the evidence of. the defen- 
dan+ No. 1 is clearly wrong. No doubt 
the said observation of the learned Sub- 
ordinate Judge is ‘erroneous. But the 
fact that there was cordial relationship 
between Daud Sk. and the defendant 
No. 1 is borne out by the unchallenged 
testimony of P. W. 1 who has deposed 
that this father (Daud Sk) used to call 
» the defendant No, 1 “son” ang there 
was love ‘and affection’ between them, 


7. The learned advocate for the ap- 
pellant has contended that both the 
courts below have erred in using the 
admission made on behalf of the defen- 
_ dant No. 2 in the nadabi deed regard- 
ing the invalidity of the kobala in ques- 
tion against the defendant No. 1, This 


submission is well founded as the law . 
is that when two or more persons have. 


joint interests, admission by one of 
them may be used against the other 
provided, it is made during the con- 
tinuance of the joint interest in ~ the 
subject matter to which the admission 
relates (See (1921) 25 Cal WN 89, 
Nagendra Nath Ghosh v, Lawrence Jute 
Co, Ltd. at p. 94): (AIR 1921 Cal 197 at 
p. 199). 


8. But in my view, even if the evi- 
dence erroneously considered by the 
courts below is excluded there re- 
main the undeniable circumstances that 
Daud Sk. was a very old and illiterate 
villager, that there was cordial relation- 
ship between him and the defendant 
No. 1 that there is the fact of his mak- 
ing a statement to P, Ws. 1 to 4 before 
his- death about the defendant No. 1’s 
getting the disputed kobala executed 
by him without payment of any consi- 
deration money after requesting him to 
execute a deed of partition (leaving 
aside the use of the evidence of such 
statement to establish its truth), that 
a meeting of the villagers was called by 
them after which the defendant No. 2 
(minor brother of the scribe but 
scribed as major in the kobala) through 
his guardian mother executed a nadabi 
in favour of Daud Sk and that he 
brought the present suit at the earliest 
opportunity to avoid the disputed ko- 
bala within a month of its execution. 
The aforesaid circumstances, in my 


view, furnish prima facie proof in sup-_ 
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port of the plaintiffs’ :case and shift 
the onus to the defendant No, 1 to 


prove that Daud Sk. executed the ko- 
bala -in question after being aware of 
the nature and contents of the document 
and receiving the consideration money. 


9. There can be no doubt that it is 
open to the ‘heirs of the execu- 
tant of a document to raise the plea 
of undue influence or fraud vitiating it 
(See Rash Behari Naskar v. Haripada 
Naskar, AIR 1934 Cal 762). 


10. On the side of the contesting de- 
fendant there is no acceptable evidence 
te show that the disputed kobala was 
Tead over or explained to Daud Sk. or 
that any consideration money was paid 
to him, It appears that the plea in the 
written statement that Daud Sk. wanted 
to sel] the disputed land to the défen- 
dant No. 1 as he was the bargadar of 
Such land was given up during trial 
Subodh Sarkar scribe of the disputed 


“document has not been examined, His 


minor brother Subash is the joint pur- 
chaser in the document, D. W. 2 the 
defendant No. 1 has stated in cross- 
examination that Subash was aged 7/8 
years, But he wag described as major 
in the document, D. W. 1 Surya Kanta 
Mondal has been examined as a wit- 
ness to the payment of consideration. 
He is a chance witness. In cross-exam- 
ination he has stated that on that day 
he wag very ill and while returning 
from the hospital after receiving treat- 
ment he sat in the gherista of the 
scribe, But his signature as a witness 
does not appear in disputed kobala. So 
his testimony is extremely doubtful. Both 
the Courts have rightly disbelieved him. 
D. W. 3 Dhirendra has been examined 
to prove the negotiations for the disput- 
ed transaction, But his cross-examina- 
tion shows that he is a tutored witness. 
D. W. 4 Satish Sarkar whose signature 
as a witness appears in the disputed 
kobala was an assistant to another deed 


writer, His evidence is that while he 


was smoking in a shop, the defendant 
No, 1 asked him to be a witness to the 


` document. He has said in examination- 


in-chief, “Subodh wrote the deed. I 


cannot say if there was anything before 


Daud put his signature.” In f Daud 
put his thumb impression. Thus 2vi- 
dence adduced on the side of the de- 
fendant in support of his case js un- 
worthy of credit, Both the courts be- 
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cannot be said that they would” have 
taken a different view if they excluded 
from consideration the statement of the 
deceased Daud Sk. and the admission 
of defendant -No. 2 in’ the nadabi 
deed. The contesting defendant has 
failed to prove that the nature and con- 
tenis of the disputed kobala were ex- 
plained to the executant before execu- 
tion or that consideration money was 
paid to him. The disputed kobala is 
vitiated by fraud practised on Daud Sk 
and as the plaintiffs have exercised op- 
tion to avoid the same, it is a void 
document, In any event, as the evidence 
on record is sufficient, this Court in se- 


END 
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low have also rightly taken this view. It - 


A.I. R. 


cond appeal has arrived at the neces- 
sary findings of fact in view ‘of Section 
103 of the . Civil P.-C: to 
necessary remand, 


- IL I find there is no merit in this 


appeal, In the result, the appeal is dis- 


avoid un- 


missed, The decree of the Court below. : 


is affirmed though for reasons mention- 


ed in this judgment, 


12, There will be no order as ‘to 
costs, 


ne dismissed: 


et nmncemnnengterentetneneteti 


; Be 


